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LWhAAIIMEMT 1 W ~

~

Orinion filed by Circuit *“Judde SCALIA»* in which Circuit Judges TAMMy ¥
WILKEYs, GINSBURGy EBORK and Senioi Circuit Judge MscKINNON Joim. *

[ B I B N A

~
[ I K K B R B

At arr3ignment counsel informed the court that aserrellant’s defense to the”
chardes would be insanity and moved rursuant to D.C.Code ¥ 24-301(3) for ~
an order committing arrellant to St. Elizabeths Hosrital for examination
to determine both comretericy to stand trial asnd csracituyr 3t the time of ~
the offensey to form an intent to commit the “crimes” with which he was #
charded. /1/ 11/2/76 Tr. 3y 6-7. *

Rathers he contends that the Government forced from his lirs (via the ~
comrelled examination) the eviderice to nedate his defernse of insanity and”

~

thereby =roveds ind rough rebuttaly, that he was of the necessary”
mind to commit the “y
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A “criminal” defendanty who neither initistes a rsuchiatric *
evaluation nor attemsts to introduce any psychiatric evidencey may ~
not be comrelled to resrond to 3 rsuchiastrist if his statements can”
be used adasinst him at a8 caeritasl sentencind proceeding, *~
And althousgh "the Constitution does not forbid ‘evere dgovernment-imrosed
choice in the “criminal” rrocess that has the effect of discouraging the
exercise of constitutionsl rightsy’ " Jenkins v. Andersons 447 U.S5. 231y
236y 100 S.Ct. 2124, 2128y 65 L.Ed.2d 86 (1980)y ruoting from Chaffin v.
Stynchomber 412 U.S, 17y 30y 923 S.Ct., 1977y 1984y 36 L.Ed.2d 714 (1973)>»
it is doubtful whether such a3 *waiver' could meet the high standard #
required for a voluntaryy *free and unconstrained,"® Culombe v. *
Connecticuty 367 U.S. 568y 402y 81 S5.Ct, 1860y 1879y 6 L.Ed.2d 1037 *~
(1961)y relincuishment of the Fifth Amendment erivileze., ~
Arrellant and amici would have us believe that the mere availsbility ~
of cross-examination of the defendant’s exrerts is sufficient to rrovide ~

P S I Sk 2R

~

the necessary balance in the “ecriminal” rrocess., ¥y
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Qur Judgment that these rractical considerations of fair but effective”



Ycriminal” process affect the interpretation and asplication of the Fifth -~
Amendment rrivilede against self-incriminatior is susrrorted bhw the long ~

line of Surreme Court rrecedent holding that the defendant in a8 “criminal” ¥

or even civil rrosecution may not take the stand in his own behalf and ~

then refuse to consent to cross-examination, GSeer e.d.y Fitzratrick v. *

United Statess 178 U.S. 304y 20 S.Ct., 944, 44 L.Ed, 1078 (1200) “(criminal””
‘osecution)s ~

~
L2 2N K BN K IR 2N B A

In addition to the Fifth Amendment obdection» aprellant claims thast ~
his Sixth Amendment duarantee of assistance of counsel /10/ was violated ¥
when he was examined at Serindfieldy without his lawyger rresent, after ~
commencement of “criminal” Frroceedings. ¥~

& & & 2 0 B 0 4
Ornn 8 number of occasionsy howeverr» we have facedy but found it *
unnecessary to decides the claim that 38 “criminal” defendant’s Sixth ~
Amendment ridghts were violated by failure to rpermit his attorney to ~

attend ssuchiatric staff conferernces leadindg to an evalustion (for .y
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subsequent introduction a3t trial) of his mental state at the time of the”
Ycrime. ¥
Nor is5 he exrert in the relevant sense-that is» exrert in *the *
intricacies of substantive and rrocedursl “criminal” law.® Kirby v. *
Illinocis» 406 U.S., 682, 689y 92 S.Ct. 1877, 1882, 32 L.Ed.2d4 411 (1972) ~
(rluralits orinion). *~

~
L 200 2N I B N I O 2

.t is enoudghs as far 8s the constitutional minima of the “criminal” rrocess”
are concernedy that the deferndant has the orrortunituy to contest the #
accuracy of witnesses’ testimony by cross-examinindg them a3t trialy and ~
introducing his own witness in rebuttasl. ~
LK R K I R I I I I
The function of 3 “criminal” trisl is to seek out and determine

the truth or falsity of the chardges broudght adainmst the defendant.,
One is whether the Goverrnment contravened the Sixth Amendment by ~
conductindg Buyers’ court-ordered rpsuchiatric examination in the absence of”

T o2

his lawwer znd without recording his interviews with the ~y
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governmentally-emrlovYed rsdchiatrist. 71/ Buers argues that these #
omissions eviscersated his right to sssistance of counsel by strierrindg his?
attorney of a3ny meanindful orrortunity to cross-examine the psychiatrist #
at trisl. 72/ The second issue rroffered is whether the Fifth Amendment ~
was infrinded by testimony of the psuychiatrist which sidnificantly #~
imreded Buers’ sttemrt to nedaste “criminal” charges by establishing an
‘nsanity defense, /3/%

N
LR SN K I A R AR

. The third obdection came at the close of trial when» in surrort of a3 ~
motion for 8 new trizslsy Byers contended that the District Court had ~
admitted Dr. Kunev’s testimony /9/ in violation of 2 statute admonishing *~
that statements made by an accused to his rsuchiastrist during an ~



S AV A I v WD ugluuuuucu "l | WA DI W \J - W 2 O 1 WY 4L 2ALAWVire WMVIST & & VNI TW W s . Rl L LI T —
into evidence adgainst the accused om the issue of guilt in anwy “criminsl” ~
rroceedindg., ¥

~
LR B I B B AR

Federal “Criminal” Rule 51 directs 3 Pparty not only to "make( ) known to”
the court the asctiom which he desires the court to taske or his obdection ~

*7 the action of the courts® but 3lso to exrlicate *the grounds 'y
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~
L2 2N I I R B K N

ITI. Arrlication of Federal “Criminal” Rule 52¢(b):¢ ~
* 2 8 00 02 e
Since Buers did not advance his constitutional claims in the District ~
Courts we are not at liberty to consider them on arreal unless the record”
discloses "rlain error®' within the meanind of Federal “Criminal®” Rule 32(~
b, *

~

~
LR 2 B B B B K B A

In its orinions the Court made clear that a8 fsuchiatric examination is”
38 *critical stage" in 8 “criminal” rroceedingy /64/ and that as suech it ~
midht warrant Sixth Amendment rrotectionssy albeit other than sresence of #
counsel., /65/ Desrite this subsidiary fronouncements howevers I regard *~
Estelles viewed in lidht of its srimary holdindss a3s not a3 sidnificant ~
doctrinal clarification helrful to the rosition Buers esrouses. In the ~
first rlacesr the Court exrressly limited its decision to “criminal” cases ¥
in which the defendants unlike Buwersy does not offer rsuychiastric evidence”
in his own behalf. 766/ The Court suddested that a3 defendant who *

“terroses an insanituy defense has mo right to remszin silent during a My
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rsychiatric examination ordered to afford the Government 8 fair chance to”
orrose the defense, /67/ 1 think this rationazsle seriouslw undermines *
Buers’ Sixth Amendment claim. *

L2 IEE N I JE K R I B

In additions I believe that the testimonw should have been excluded in *
the exercise of our surervisory rower over the zdministration of “crimimasl~”
Justice., *~ N

~
LK 2 I Y K B

The Fifth Amendment bars comPulsory self-incrimination in *any”
“ecriminal” case." It is cleary and the rlurality adgreess that the ~
#rivilede adainst self-incrimination has presumrtive application in~¥
*eriminal” csses where sanity is the onlw issue in disrute. #

LR N S IR R I N N N 4

The Fifth Amendment duarantees that the comrelled testimonial *
statements of the accused shall not be wused to incriminate him in any®
Ycriminal” case. *

LK K B IR BN I I I R )
1id they are used to defeat an insanity defense and thus secure a*
“eriminal” conviction. ~y
WORKING
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~
L2 B N B B I I A

The rrivilede sgainst self-incrimination is rot violated everuy time #
"Ye dovernment comrels the “criminal” defendant to srovide incriminating ~
-vidernce. *

N
L2 I B B B B N J

Firsty sanity is 38 condition of “criminal® duilt, /62/ Excert in the *~
case of strict lisbility offernsessy the goverrnment must rrove rnot only *~
that the defendant committed the acts chardeds but slso that he had the ~
recuisite mental state when he committed the acts. /63/ Whatever the ~
burden of froofs /764/ the insanity defense remains inserarable from the
concert of culrable mental state. 765/ In the words of Mr. Justice #
Frankfurter’s oft-auoted maximy» *3 muscular contraction resulting in 2
homicide does not constitute murder®i ~

® & ¢ 2 e 0 b e
The Surreme Court has invoked the Fifth Amendment in rost-conviction #
contexts in which the onlwy issue was the “criminal” sanction to be arrlied.”
/67/ In Estelle v. Smithy the Court refused to distinduish between the *
guilt and sentercing rhases of the sccused’s carital trisl. *~

L NN S N S Y 4

~

~
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/7687 In a8 triasal in which the insanity defense is raised» what is at stake”
is 8 Ycriminal” sanction. #

~
L2 2N K IR K 2NN R I 2 2

Based uron these considerationsy I am forced to conclude that the ~
Frivilede asdgainst self-incrimination arrlies in 3 “criminal” trizl on the
issue of sanitwy whether such 8 trisl is conceived of as a determination
of guilt or of sanction. ¥

~N

~

~
LK B K B 2R 2R 2R 2% 2n 3

our unwillindness to subJdect those susrected of “crime” to the
cruel trilemma of self-accusationy rerdury or contemeti our *
rreference for an accusatorial rather than a3n inauisitorial sustem
of “criminal” Justices ~

~
~N

~N
LK I K B K K IR B 2K 4

The information elicited-thoudghtsy dreams» fantasiesy snxieties-is often
that which the conscious mind tries to rerress. /76/ The articulation of ~
these Ppreviously hidden thoughts may be profoundly threatening to the ~
individual. /77/ Far more than the rolice interrodgationr which seeks *~
obJective facts of 8 “crimer” the rsychistric examination rrobes the core *~

~N

of the "inviolab(le) ... ~y
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~
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?7/ This distrust stems from an awareness thst individusls are unlikely #
to incur freeldy the sanction of 38 “criminal” conviction., ~
h LI S S S S Y NY
The privilede adainst self-incrimination s8lso seeks to safeduard 3 ~
fair balance of sdvantasdes in the “criminal” rrocess. *~



L 2 B BN N N BN N B J
The rFluralits disrutes this conclusions arguinsg simrly that it would be #
unfair to allow 2@ “criminal” defendant who rpresents exrert testimony on the”
igssue of sanitwy to refuse to underdo a3 state-recquested examination. *~

~
L2 2 B B B I N BN

I dare to venture that 38 “criminal” defendant subldect to a3 court-ordered *

linical interviewr knowing that none of what he savys will be kert in ¥
~onfidence in anvw eventr will be less likelw to be "inhibited® bw the #
presence of a8 recording device than a8 ratient or client who fears an *~
intrusion into an otherwise rrivate and trustindg relstionshir. ¥

L2 N B B B I B BN

The Fifth Amendment’s concerns for relisbility and for rreventing "the *~

cruelsy simrle exredient of forcirg* 2 confession of “criminal” “94+1C
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~
L R B B O 2

129, See Rochin v. Californiar 342 U.S. 145, 173, 72 S.Ct, 205, 210, ~
96 L.Eds 183 (1952) (*Use of involuntary verbal confessions in State”
“eriminal” trisls is constitutionallw obnoxious not onlw because of their ~
unreliability, *~ )

~
L I K AR BN 4

Ferschs Ethical Issues for FPsycholodists im Court Settinds (rarer ¥
rrerared for american Fsychological Association’s Task Force on the Role #
of Psuycholody in the “Criminal” Justice Sustem)r in Who is the Client?,”

~
LK 2 B 2R K B 2R BN I 4

cf. Bazelons Should the Fsychiatrist Have a8 Role in the “Criminsl” Justice %
Sustem?s ¥

~
LR BN BN BN B AR R 4

~
y
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c - “-- *he Court filed by Circuit ~“Judde SCALIA., ~*
cuit Judgel Y7

~
LK 2 I I NE K N B Y

Arrellants seek to challendge the ledaslity of 2 mumber of features of #
the orders some of whnich are mew but most of which are carried forward *
from the prior order on the same subdects Executive Order No. 12036y 3 C.*
FeRe 112 (1979)s rerrinted in 50 U.,S.,C. ¥ 401 niote (Surr., III 1979, The*
order prescribes that nothing it contains ®"shzll be construed to *~
authorize any activity in violastion of the Constitution or statutes of ~
the United States»® # 2.8y 3 C.F.R, 3t 213 (1982)» and requires asdency *~
heeds to "(r>erort to the Attornew General rossible vionlations of federsl”
“criminal” laws by emploveess # 1,7(3)y 3 C.F.Rse a3t 204 (1982), and to *
*(r)erort to the Intelliderice Oversight Board «..”"

Nothing in this Order shall be construed to arrly to or interfere with #
any suthorized civil or "eriminal” law enforcement resronsibilits of sny ~y
WORKING
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derpartment or adencw., *~

L2 2 B BN NN B 2 B B 2
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TT T ng in part and dissenting in rart filed by Circuit®

~ L3N N K BN I IR Y I B ]
~#SCALIAy Circuit Juddes” concurrind in part and dissentind in rsart? ~
L2 I K B K I I I B 3

Lawders have lond served inmn =tate arnd federal eractice as aprointed ~

counsel for indidents in bott d civil cases., *

Yy
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~

in which Circuit #
Juddges 1AMM? WILRET? UINDDURUY DUNRN o1y OTilavr wasrewev ww30 MBCKINNON ~
Join, ~
~SCALIAy Circuit Judde?! ~~

We hold today that rrocedures enacted by C~~nwrmr- frn gytomatic ~
commitment to mental institutions of federal jefendants ~
successfully asserting the imsanity defernise d e the eequal ~
rrotection comronent of the due rrocess clause of the Fifth Amendment *
merelw because thew are arrlicable only to rersons charsged in the *
District of Columbia. “

~
L 20 IR O N SN BN N N B 1

Its central rrovisions-establishing a3 srpecial verdict of "not duilts by ~
reason of insanitw® arrlicable to 3ll cases inm which an insanitw deferise *~
is raisedy /72/ and providind that a rerson ascauitted by such verdict bhe *

automatically committed to a3 hosrital for the mentzlly insane /3/ “y
WORKING .
URIS DISFLAY/FRINT SET IS ~16% SEARCH FREFIX IS “F2D,0OFINION ~ JURIS”

SET/16 DOCUMENT 4~

FAGE 2 0F 15~
—-rerresented a conscious and direct condgressional resronse to our orinion”
in Durham v. United Statesy 214 F.2d 862 (D.C.Cir.1954)y where we *~
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establish “criminal” insanitws, Condgress believed tﬁﬂt the Durham test *~
would * ‘result in 3 flood of acauittals by reason of inhsanity and fear(~
ed) that these defendants would be immediatelw set loase,  ”

4
L2 I N B N

This ruling (Bolton ) rermits dangerous “criminals” ... to win #
acauittals of serious “criminal” chardes on drounds of insanity by *
raising 3 mere reasonable doubt as to their sanity and then to *~
escare hosrital commitment because the dgoverrnment is unable to *~
Frrove their insanity followind acauittal by a rreronderance of the ~
evidence., *

L K 2 R N B N N I B )

Outside of the District of Columbis thinds are auite different. *
Several states have enacted sutomstic “criminzl” commitment rrocedures
similar to D.C.Code & 24-301y /7/ but theu are arrlicable only to rersons?®
charded with state offernses, /8/ There is rno comrarable federal statutorus”

4

authority for the commitment of defendarts who have successfullyu Ny
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rresented an insanity defense to a2 federal “criminal® charde in United ~
States District Courts in the severasl states. *

~
LR N KON B AR AR N

He argued thats to avoid constitutional doubts the statute should not be *
intererreted "to arrly to federal as well as D.C.Code offensess" *~
Arrellant’s Brief at 27» and should govern ‘onlws Froceedings involving ¥
local *“criminal” offensessy® id., a3t 30, #

In any eventy the ledislative histors of the rrovision and decisions #
of this court indicate its intended asrrlicstion to federal “crimes. “%

L 2K I I IR S N B AR AN )

nor is the strict scrutiny normally arrlicable to laws sbridgind the
*fundamental ridht® to travely Shariro v. Thomrsony suFrrar reduced to a ~
rational besis test merelwy because the derrivation at issue is a3 *~
nonfundamental entitlement to dovernment benefitsy cf, Zobel v. ~
Williamss 457 U.5. 55y 102 S.Ct, 2309y 72 L.Ed.2d 672 (1982), If this ~
focus of ineuiry were adorted in the rresent cases the arrellant would of*
course have no arguable claim to a3 strict scrutiny standardy since the *
activity at issue (commission of a federsl “crime” while insane) is hardly
WORKING
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a3 fundamental or even 8 leditimate one, #

It is» in any casey clear that the Surreme Court and this court have #
consistently srrlied the ordinary rationsl basis test inm their orinions #
analyzind eaual rrotection eproblems raised in the civil commitment of~ -
Ycriminal” defendants acauitted by reasson of inmnsanitw, *

L K N K IO I B IR R B )
pmmission of an act resulting in “criminal” eprosecution in the District of¥
Columbia is hardly an involuntary or immutable attribute, ~
* 4 6 00 2t 40
This dgrour consists frincirally of those who commit “crimes” within the *
Mistrictsy 3 class within which some of the (assertedlw roliticslly ~

L4

L4
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many residents of other statesy rarticularly Virdginia and Marulandr are ~
likely to be included as well-and within which the most rolitically ~

rowerful members of societw are rarticularly likely to be included.

~
L2 I N I I N B

Footes A Comment on Pre-Trial Commitment of “Criminal® Defendants, 108 U.”

“3.,L+Rev. B832 (1960) 4400 Yy
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Orice the Federal Government takes on the task of caring for the *
danderously mental (sic ) ill that become involved in the Federal”
“eriminal” swustems Congress would most likely be asked to exrand the ~
Federal role even further, *
And even if the resronsibility were mationally uniforms, there would be
srecial resson to exercise that resronsibility with redgard to confinement”
of the insane prone to “criminal” acts within the Nation’s Caritol., *~
50 also in the Fresent cases there is no doubt that the treatment of *
individuals ascauitted on drounds of imsanity im “criminal” trisls within ~
the District of Columbia need not be extended to defendants similarlws *~
acauitted in federal trizsls elsewhere. *
Firsty Condress freviously faced exactly the same dilemmar and made *
the same choicey when considering the Assimilative “Crimes” Acts /1/ which #
has been urheld 3s constitutional. /2/ By rassing the Assimilative “Crimes””
rt Condgress decreed that defendants in a federal court brousht there buy
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reason of “crimes” committed on 8 federal enclave would be treated the same”
as defernidants accused of the same “crime” brousht into the courts of the #
state in which the enclave is located. There are many state “crimes” which”
are not ordinarily federal offensess but which are made federal offernses *
if committed on federal reservations. The Assimilative “Crimes” Act ~
incorrorates the state Frocedurey baily renaltiessy and felonw/misdemeanor®
classifications ofy for examrler New Mexicor» into federsal trials for®
*ecrimes” committed on federal reservations inm New Mexico., Similarluy the *~
renaltiess etc.sry for “crimes” aon a3 Government reservation in Alaskas are *~
made the same as for those “crimes” committed elsewhere in Alaska and ~
broudght before an Alaska state court. This has the result of affording #
intrastate eaual treatment to offerders im New Mexico or in Alaskar bhut #
creates an interstate difference between offenders broudht into the #
federal courts in New Mexico and Alaskar since the Assimilative “Crimes™ *~

Act incorroraztes diverdent state statutes. *~ -

~
LK N B B B KR I BN

Condress could have said that for 8ll federsl reservations throughout the”
snd there would bhe 3 uniform common law “crime” sustem Sovernind “criminsl” ~

activities on Goverrnment reservastionsr and thus irnsured uniform and equsal®s
WORKING
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treatment for all defendants in all federal courts in St Jurisdictions, *
but Congress did not choose to do this. *~
® 0 6 0 4 00 0 0
.or examrley it has never been ardued that the “criminal” erovisions of the”
District of Columbia Code should govern the federasl enclaves rniow *
regulated by the Assimilative “Crimes” Act, *
® 4 % & b 00 00
The second is the decision to leave to the states the auestion of how to ¥
desl with individuals who have béen absolvedr by resson of insanitus of”
“criminal” liability for that conduct. *~
* 4 08 000 0 0
As a3 resulty if Condress’ initial choice to create such &8 bifurcated ~
statutory scheme-in which certain activity is made a federal “crime” but in
which treatment for those incarable of beind held criminally resrponsible
for that activity is left to the stastes—is constitutionsllvw rermissibler
Section 301 must rer force survive eaual rrotection attacks for Condress
is the "local" ledislative body that must imrlement such 8 choice in the
District of Columbia., ~
Distilled to its essences Cohern’s disrute is thus not with Section 301%,
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itself but rather with the constitutionality of the rolicwy decision to #
leave to the states the trestment of federal “criminal” defendants who have®
een acauitted by reasson of insanitg. *
Having decided to define certain activity a3s “criminals” Condress and #
Congress sloney asccording to Coheny is emrowered to rrescribe the *
substantive and Procedural nature ofy inter 3liay the Punishments and #
defernses entailed in the arrlication of such a3 statute. *
Corndress often determines that federsl interests warrant defining certain®
activity s8s a3 federal “crimes” but then leaves to the states the task of *
filing the interstices of that cause of sction. As Juddge Wilkew roints ¥
out in concurrencey that is the theory underluing the Assimilative “Crimes””
Actsy 18 U.S.C, ¥ 13 (1982)y in which “crimes” on federal enclaves are %
defimed by referernce to state law. See United States v. Sharepnachks 355
U.S. 286y 78 S.Ct. 291y 2 L.Ed.2d 282 (1958) (urholding the Act sdgainst ~
deledation challende). It is a2lso the areprosch takenrn in the recent #
Racketeer Influenced and Corrurt Orgsnizaestion Act (RICD)s 18 U.S.C. *¥F ~

~

~

1961-1968 (1982)y which defines "racketeerindg activity® ass acts or ¥y
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threats involving particular state 1law “crimes. “*

»
* 0 ¢ 4¢P

As 3n extreme examrles Condgress migdht define the intentional and #
rremeditated killing of a2 federal officer to be a3 federal “crimers” but then”
mandate that state homicide statutes dovern the rpunishment of that “crime.~”
If Condgresss in its caracity as local sovereidnr enacted the death ~



FENSsA LI 11 LIE VUAISLIPFLICL O LOoAUMD1lad TOT 1lOC38l MUTQAQEersy Lile jJduiLu uviisu wviiw
federal “crime” of murdering a federsl officer could then be runished bs *
death in the District but only by life imrrisonment in a3 state like *
Wisconsins would noty in mw mindsy transgress the ecual rrotection *~
component of the Fifth Amendment. * .

® 0 & 2 0 06 0 0 0
~ee deneralls Johnson v. United States, 225 U.S. 405y 417, 32 S.Ct. 748»*
.52y 56 L.Ed., 1142 (1912) (*There is certainly nothind anomalous in ~
Punishing the “crime” of murder differentlw in different Jurisdictions. *

~

~

* & & 0 0 0 0 000
Nistrict and non-District insanityw acauittees are not similarly situated ~
for commitment rurrosesy even when it is federal statutorwy law that ~

defines their conduct as “crimin3l” and federal common law that rrovides y
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their insanity defenser as lond as Condress has chosen to leave to the ~
states the rrocedural and substantive rules bw which such aceuittees are ¥
subsequentls committed to mental institutions. Should a state desire to ¥
extend its mandatory commitment statute to those found not sguilty of ~
federal “crimes” by reason of insanityy I see no constitutional barrier to ~
its doing so. “
* 4 & ¢ 0 0 b 0 4

To return to the death-renaltyg huyrothetical discussed abover surrose ~
Condress now defines murder of a3 federal officer to be a federal “crime” “
and rroscribes 8 renalty of 30-100 wears imrrisonment for that offense. ~
"If Condress were to ensraft onto that statute a3 rrovision that rrovided *~
the death renalty for the offense only for the District of Columbiar I #
ould certainly have to rause before concluding that such selective *~
treatment of the District were constitutional. *

® & ¢ 0 0 0 4t 00

as a3 results state ledislatures were left eaqualls free to define locasl”
~“crimess® to require that such “crimes” be tried before state courts (which»”
of courses are not Article III courts)y and to mandate that collatersal ~

relief from “criminal” convictions be rursued first in the state’s y
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non-Article III courts.

~
L2 K 2N 2K 2N 2 K B AN 4

See Falmore v. United Statesy 411 U.S5. 389, 390-91y 93 S.Ct. 16705 ~
1672-73y 36 L.Ed.2d 342 (1973) (*In this resrects the rosition of the *
District of Columbia defendant is similar to that of the citizen of anwy #
of the 50 states when charged with a violation of state “criminsl” lawi *~

~
L2 B B BN A A

At the time of Durhams howevers the United States District Court for the *
District of Columbias unlike other federal district courtssy had ~ 3
concurrent Jurisdiction over manvw local “criminal” matters., *

fy for examrler z defendant stirulated to commission of 311 the ~
underluing acts that constituted a3 federal “crime” and offered in defense *
onlw the rlea of insanitys sees esgss United States v, Harrers 4460 F.2d ~
705y 706y 707 ne 2 (Sth Cir,.1972)y 3 seneral verdict of not guilty could ~

be used by a8 state to automsticalls commit the defendant to s local ~



presume that one who is found to have been insane at the time he endasded ~,
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in “criminal” conduct continues to be mentally ill for at least SO0 daus *
after that finding), ~

LW
L2 K B I B K N

The situation Presented in this case is thus very different from one in #
which Consgress had barred the states from automsticaellw committing ~
federal insanitw acquittees or had ordered federal courts outside the
District to use onlw deneral verdicts in “criminal” cases. *~

*Becsuse the doverrmment can only act ‘unerually’ with resrect to two
classes if it has identical rouwer to act uron them and refuses to sct *~
equallyy the contention that ecual rrotection is denied rsises the ~
important auestion of whether Condress has constitutionsl authority to ~
ensct automatic “criminal” commitment rFrrocedures to asrrlw to all defendsnts”
charged with United States Code offermses who are tried in United States ¥
district courts outside the District and found rnot Huiltwy solely by #
reason of insanityg.ee.”

~

~

~

~

® & & 6 6 0 6 0 b0
"A serious auestion exists as to whether Condress rossesses the #
constitutional rower to enact 3 nationwide federal commitment rrocedure “y
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for 23ll rersons acauitted of federal “crimes” who raised an insanity *~
defense, Condress has alreaduy ledislated to confer uron the federal #
courts a residuals emerdency authority to commit persons» accused or *
convicted of committing federal offernsesy to the custoduy of the Attorrneuw #
General in the event that suitable arrandements with the rerson’‘s state *~
of residence for his care canrnot be made. 719/ This exrressly limited *~
residual suthority dranted to the federal courts has never been extended ¥
to allow the comnmitment of rersons aceuitted of federal “crimes. * Because *
the rower to act im the dgeneral field of lunacy is 38 rower reserved to *
the states under the Tenth Amendmentr /20/ and that full resronsibilitw ~
has been traditionally exercised by every stater it maw be seriously #
doubted whether the federzal rolice rower leditimatelw could or should be
extended to erncomrass everw rerson acquitted on an insanity defense of *
federal “Crimes.es "

~

~
L 2K 2 B B K JNL K N B

While the care of insane rersons is essentially the function of #~
the states in their sovereidgn caracity as rarens ratrizer and while”
the federal dovernment has neither constitutional nor inherent #
rower to enter the deneral field of lunacys Condress has the rower "~y
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become temrorarily insane while in custody of the United States ~
awaiting trial uron “criminal® chardesy and to make rfrovision for the”
care and trestment of federsal Frisormers who become mentally ~
incomretent during their incarceration after conviction. *
If the accused’s mental disability arrears not to be a *
transitory conditiony but in a3ll likelihood he wills becasuse of his”
insanityr never be broudht to trial, it would seem that as a *
deneral rule the federal dovernment should not assume ~
resronsibility for his hosritalization merely becasuse he has been
accused (but not convicted) of a federal “crime. ~*
| < S
On the facts of this caser I adree that the chasllendged rrocedures enacted”
by Condress for °"commitment" of federal “criminal” defendants in the #
District of Columbia do not violate the ecual rrotection comronent of the?
due process clause of the Fifth Amendment. *
?2. There is nothing in the text or history of the subsecuently enacted”,
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District of Columbia Court Reform and “Criminal” Frocedure Act of 1970, #
Pub.L. No. 91-358, 84 Stat. 473y to surrort srrellant’s contention that ~
it was meant to slter the arrlication of ¥ 24-301y and our later #
decisions do not surrort that contention. *

N LK JNE 2NN JNE BEE JNK JNK JNR NN

It seems to us undeniasble that Condress has erescribed for defendants *
ried for federzl “crimes” within the District s treatment that is *
dgifferenty» in fundamental and significant resrectssy from the treatment ~
which the states have the rower to imrose uron defendants tried for #
federal “crimes” elsewhere! ~

~
L2 IR K IR BN B B K O )

If that is the only rermissible basis for federal action in this field, #
then once the “criminal” custodwy is terminstedy which maw occur at the *~
moment the defendsnt is aceuittedr see Noter Federazl Commitment of *
Defendants Found Not Guiltye bw Reason of Insanitw-Frorosed Legislationy ¥
52 Iowa LsRev: 930 (1967)y the constitutional undersinnings of federal %
trestment maw s3lso dissoclve., *

LI 2 K B K 2R X 2 A 4
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Moreavers the imract of the redgulations was to recuire the plaintiffs #
either to withdraw rFroducts from the market rending exrensive FIDAa ~

clearance Frocedures or risk civil an Frenalties and public ¥
oFrFrObrium. ~
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Orinion for the Court filed ﬁﬁ'Circuit ~“Judde SCALIA., ~#
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~
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74, See Samuels v. Mackelly, 401 UH.8. &4y 4£9-74y 91 S.Ct, 784y 766~768+*
27 L.Ed.2d 688 (1971) (when state rosecution had bedgun Frior to*
federal suity indunctive and decla f had same effect and must *~
be Judsed bw the same standards), ~

LK R 2 B I B K B 2N

~

~
4
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The auoted statement was made in the context of a discussion dealing ~
lardely with the enforcement discretion of “crimimal” rrosecutors: which #
" had sreviously been asserted to be not merelw (as the cases establish *
with redgard to the enforcement discretion of administrative ssgencies) *
denerally unreviewabley but entirely so. As a8 refutation of that bald #
Frorositions whether arrlied to “criminzl” or administrative enforcements, *
Iavis’s statement is entirely accurate. But neither the statementr nor *~
the cases wuron which it reliesy surrort anv deneral erresumrtion of *~
reviewability in the sense at issue here, *~

L IR N R T IR B AN )

Most of the » is cast in such mandatory termsy and et *~
rrosecutors”’ » to indict is the archetuyre of unreviewsble y
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enforcement discretion. #
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his is a3 statute that bears “criminal” renaltiesy and it is simerle not *~
rossible to disredard this eualification entirelys as the madority would #
-doo d

L K 2 T B R I ) ~»

It cannot seriously be thought that the householder who administers s
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bottle on his medicine shelf to administer later for an arerroved usey *~
violates the “criminal” rrovisions of the Foodr Drudg, and Cosmetic Act. ~

~
L K I B A 2R

The Circuit Courty in BRachowski v. EBrennans S02 F.2d 79 (3d Cir.1974), ~
had sdvanced two rationales for holdindg that the Secretary’s decision *
Y“ould not be viewed 3s unreviewable rrosecutorizl discretion. Firsts *

the doctrine of prosecutoriasl discretion should be limited to those #
civil cases whichy like “criminasl” rrosecutions» involve the vindicastion of*
societal or dovernmental interest» rather than the rrotection of #
individuzl ridhts."”

LR B K IR B A B 4 14
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SEC v Tiffany Industriesy Inc.y 935 F.Supr, 1160 (E.D.M0O.1982)y simrly *~
did mnot involve Judicial review of the rrorrietw of an sgencu’s exercise *
of enforcement discretion. Neuwman v. United Statess 382 F.2d 479 (D.,C.~
Cir.1967)y involved the rrosecutoriasl discretion of 3 United States #
Attorney in 8 “criminal” mattery 3 discretion that has always received the *
maximum dedree of Judicial deference. ~
The firsty Goldberd v, Hoffmany 225 F.2d 463y 466 (7th Cir.19535), ~
involved not agency discretion but the rure rrosecutorizl discretion of &%
Uniited States Attornes in a8 “criminal® matter, *~

2N 2 K IR 2 B B BN BN 2

~
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ENSIGN-BICKFORD CO. wv. OCCUF...__..._ _ iLTHy CsA.D.Ce9»1983., 717 *
F.2d 1419, ~

Dissentindg orinion filed by Circuit ~“Judde SCALIA., ~~¥

This stands in share contrast to the civii 3nd
rrovided for in the Act. See 29 U.,S5.C, ¥ 666,

L 2R 2 K B B B 2N B BN
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See 26 U.S.C:A¢ & 6103(i)(2)(C) (West Surp.1983)y cartioned "Taxraver *
identitus® which Frovides that *"(f)or rurroses of this raradgrarh ~

(cc 7" eclosure of return information to federal officers for use *
2| nvestidations) 8 taxraver’s identity shall not be treated as”
va¥. ___ . information.®**
[ 2K 2 BN 3R B BN BE N B J
“y
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We adree with the district court that in light of the reasonable *~
congressional exrectation and intent that rrorer imrlementation of the #
GCA would "rrovide surport to Fe’ - -7 ~*t-tey and local law enforcement *
officials in their fight adainst nd violencer® GCA # 101, 82 Stat.”
at 1213y 18 U.S.Cs ¥ 921 notes at least arrellant Edward Morroner» Chief ~
of Police of New Havens» Connecticuty has alledged, Jt.Arr. a3t 100y 3 * #
‘distinct and ralrable indurys’ * Gladstones Realtors v, Villade of #
Rellwoodsr 441 U.S. 91, 100, 99 S.Ct. 1601,y 1608y 60 L.Ed.2d 66 (1979) ~
quoting Warth v. Seldiny 422 U.S, 490y 501y 2?35 S.Ct. 2197y 2206y 45 L.”
Ed.2d 343 (1973))y not * ‘shared in substantiallvy ecual measure by a8ll or”
a larde class of citizensy’ ° Gladstoney surray 441 U.S, at 100y 99 S.Ct.~
at 1608 (quoting Warths surrar 422 U.S. a3t 499y 95 S.Ct. at 2203)y and " ~»
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‘likely to be redressed by a8 favorable decisiony’ " Valley Forde *~
Christian Colledge v. Americans United for Seraration of Church and States”
454 U.S, 464y 472y 102 §,Ct. 732y 758y 70 L+Ed.2d 700 (1982) (uotind ~
Simon v. Eastern Kerntuckuw Welfare Rights Orsanizations 426 U.S., 26» 38y *
96 S.Ct. 1917y 1924y 48 L.Ed.2d 4350 (1978)). *
This section modified the short-lived rrovision of the Omnibus “Crime” ~
Control and Safe Streets Act of 1968 (0CCS8SA)y Pub.L. No. 90-351, 82 #
Stat. 197y enacted earlier that uveart: ~

I A A A A X
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and (3) whether | arru Madleu’g derosition statement that he had been *~
SYarded with 11t in conmnection with the incident was #
. rorerly adm ’

¢4 004 046900 ~
Arrellees assert that if obJdection to the inauiry concerning “criminal~ #~
chardes had been made a3t the time of the derositions the imneuirw could ~
have been limited to ”criminal”(gonvictions. ~

00‘00000000
that in a8 case where he is defendind asdainst a3 claim of civil sssault, *
evidence that he was charded by authorities with “ecriminal” assault would *#
unduly preJudice the Jury adainst him, ¥

~
L2 IR I IR K 2NN K B )

(10-12) The traditional common-law rule is that evernn 3 “criminal” ~y
WORKING
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FAGE 2 0OF 2~
conviction is not admissible in a3 civil trial to establish the occurrence”
of the act to which the conviction rertasined. #

L K B B B B B BN R BN

2 8. Gardsy Jones on Evidence # 12:!25 (é6th ed. 1972)s to our knowledde no *
court has suddested that a3 mere “criminal” chardge can be admitted for that ~
PLUTFOSE . It is well established that evidence of arrest or indictment is®
inadmissible for the surrose of imreaching a witnmess in “criminzl” casses.,

~

~

~
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6. Kotteakoss 3 *ecriminal” cases acknowledsges that slthough the ¥
*substantial rights® test arplies to bhoth civil and “criminal” casess that ~
*does not mean that the same criteriaz shall alwaus bhe arrlied® to those ~
serarate catedories. ¥

L 2 IR A INE R 2N JNE Y I ~
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Thie e~=age hidghlidhts the tension created by the intersection aof 3%
defendant’'s double .Jeorards right to avoid the rigors and *
e o——_..ent of an unnecessary second trial and the lond-standind rule ~
that 8 “criminal” defendant has rno constitutionsl right to an arresl, ~ -
Becsuse the rresent asrreal does not fit within the score of our arrellate”
Jurisdictiony we hold that the defendant cannot srresal the trizsl court’s #
puble Jeorards ruling at this time even thoudh he mas be reaquired ~
needlessly to endure the strains of 8 second triasl. *

- ~
L2 K BN B BN BN 2R N 2 )

Insteads citing Burks v, United Stastessy /4/ in which the Surreme Court *~
held that 3 “criminal” defendant could not be retried after an arrellate ¥
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ledallyw insufficients he contends that *no matter what the Jdury did (he) ~

cannot bte retried since the evidence was insufficient to submit to the “y
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Jury in the first instance."”
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(1) In determining the arrealbility of an issue arisindg in a federal”
Yeriminal” rroceedingr it is imrortant to remember that inmn @ “criminal” case”
*there is no constitutional right to an arreal."”

L2 I B I I I B I I )
This rule was first recodnized in Cohen v. Beneficial Industriasl Loan #
Corrs /9/ and was reiterated in the context of a8 “criminal” case in Abnew *~
ve United States. /710/%

~

~
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/147 This is becsuse the ultimate acuestion inm 3 “criminal” trial is whether”
the defendant is guiltw of the “crime” charged. A defendant who chooses to”
g0 to trial is not duilty unless the rrosecution is able to frove begond *

3 ressonable doubt thst the defendarnt committed the ~“crime.” /15/ If the *~
evidence sresented at the first trial was ledally insufficient, *~

Richardson is automatically not duiltu. #

Three circuits have held that a8 “criminal” defendant can challende the *~
sufficiency of the evidence rresented at his first trial (which resulted “»
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in 38 hund Juryg) when aprealing his conviction at the second trial. 717/ %
Indeedsy in the rresent case the sovernment corcedes that Richardson’s #
insufficiency claim will rnot be lost if it is not reviewed a3t this time, *~
noting that "in the event he is convictedy (Richardson) can raise (the ¥
insufficiency claim) on arresl from that conviction.'”
The entire rurrose of the finality reauirement of section 1291 is to *~
*discoursge undue litigiousness snd lesdern—footed administration of *~
Justices rarticularly damaging to the conduct of “criminal” cases.' /267 *~
That rurrose would be greatly undermined if & “criminal® defendant could *~
interrurt the trial rroceedings to seek arrellate review of the trial #
court’s ruling on the sufficiency of evidence rresented., ~
smonrng them a3 “criminal” defendant’s interest *in avoiding multirle
#rosecutions even where no final determination of duilt or innocence has *~
been made." /32/ This is anrn interest which is "wholly unrelated to the *~
#rorriety of any subsecuent conviction."*

As noted asboves it cannot be ardued that the double Jeorardws clsuse Ny
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after the second trial. 741/ Rut 3t the same timer while it seems logical?
to conclude that the need to avoid the disrurtions caused by *#
interlocutory arresls in “criminal” cases Justifies rostroning review of *
Richardson’s insufficiency claim (therebw increasing the rossibility thast”
Richardson’s less-than-absolute interest in svoiding the rigors of a3 #
econd trial will be infrinded)» we refuse to believer at least in the *
sbsernce of clear evidence to the comntrarwys that Condress intended to *
rreclude review of that issue when the result would have been to increase”
the likelihood that Richardson’s absolute right to avoid an *
unconstitutional conviction would be violated. *
0“:‘*00000000
Richardson rresents us with an apreal from the trial court’s denizal of”*
two motions based on his argument thast the evidernce sresented sgsinst him”
at his “criminal” trisl was insufficient., ¢
[ 2 2 BN B K B K B B
Eearing the discomfiture and cost of a3 prosecution for “crime® *~
even by an innocent rerson is one of the rainful obligations of *

~

~

citizenshir. ¥y
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“SCALIAy Circuit Judder»” dissenting! *
[ 2K 2 B Y N BRI N BN
It thus Pproduces & result that will bring the “criminal” law Process into *~
greater public disrerute than the exclusionary rules while a3t the same ~
time doing “criminal” defendants an evident industice. The exclusionaruy *
ule ordinarily does its work before 3 verdict of guilty hss been *
rronounceds? *~

~

L B B BN B K Y BN BN
Moreovers» the very nature of a8 double Jeorardy claim is such *
that it is collateral tor and serarasble froms the Frinciral issue *
at the accused’s imepending “criminal” trisls i.e.s whether or not the”
accused is sguilty of the offense charded. *

N
LK 20 2K K 2 BN N 2N X

Finallyg, the rights conferred on 8 “criminal” accused by the *
Ilouble Jeorarde Clause would be significantly undermined if #
arrellate review of double Jeorarde claims were rostroned until *~
after conviction arnd senterce. *~

L N AN N X ?
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The only answer to these auestions contained in the madority *~
orinion—-ands concurrentlvyr its only rFragmatic basis for distinguishing ~
Abrieg-is the threat of ° ‘leaden-footed administration of Justicer * 4
rarticularly damading to the cornduct of “criminal” cases.’”
n my views this is well outweished by the dusl threst of destrovinsg *~
#ublic confidence in the Judicial “criminal” rrocess: and of denuing the *~
defendant effective vindication of 3 constitutional guarantee., *

LK R K B IR B K AN

the whole rroceedinsg is nullifieds and nothins remains which can benefit

2
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Such an arProach-denving not only a3 constitutional double Jeorardy ~
claim but even a3 statutorwy right to arreal insufficiency of the evidence *
at an earlier trial-does not threasten to rroduce an ineauitable “criminal” #
Justice sustem in the future anw more than it has in the several hundred *
ears rpast. ~

~
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In facty from the roint of view of overall imrsct uron the sustem of Yy
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#eriminal” Justices Prosecutorial error in failindg to eroduce sufficient *~
evidernce is less demanding of the massive sanction of invalidstind a *
subseauent conviction, ¥

¢ ¢ 2 2 0 0t 4
And because the even-handedly offensive consecuences of the madority’s ~
Jurisdictional holding render it most unlikelw that that obstacle to #
immediate srreal will lond enduresy the orinion foreshadows a3 redime in *
which “criminal” cases resultindg in hundg Juries will routinelw be asrrealed ~
for sufficiency~-of-evidence review. *

* P 8 4 & 0 4 0

8. "Final Juddment in a8 “criminal” case means sentence. ¥

LI IR DK IR N JNE 2N IR A
The dissent rerroves us because wWwe suddest that arrellate courts can
virndicate the constitutionsl rights of a3 “criminal” defendant after he has #
heen convicted., ¥

~

~

~
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he dissent mas really be exrressind disarrroval of Condress’ decision to”
dive 3 “criminal” deferdant the risht to srresl his conviction since every ¥

time sn arrellate court reverses a3 “criminegl” convictiorn it sets the i)
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*duilty® “criminal” free» or» in some casess creates the rossibilitw that ~
he will be set free., *
Finally, the dissent maw have 3 basic disadgreement with the rule #
reiterated by the Surreme Court in Jackson v. Virginias 443 U.S. 307, 99 ~
S.Ct. 2781,y 61 L.Ed.2d 560 (1979)» that redardless of what the Jury does:”
8 "eriminzgl” defendsant is not guilty unless the rrosecution rresents ~
evidence from which 8 rational Juror could conclude bevwond 3 reasonable ~
doubt that the deferndant had committed the “crime. ~ In any eventr we *
refuse to shy awaw from the result we feel is comrpelled by law merely #
becsuse it rermits 8 “criminal” defendant to argue a3t the arrellate level *~
after a second trial that his conviction was obtained under *~ )
constitutionally imrermissible circumstances, i

.4
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Tn McQuilkin arrellants arrealed from 3 district court order vacating *~

heir Ycriminal” contemrt convictions before 3 masgistrate becsuse the first”
trial was imeprorerly conducted without a Jury, and remandind for 3 new *
trial. *~
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‘n order to accert that ardumenty the Surreme Court would have had to #
~verrule the traditional rule that 8 “criminal” defendant has ro *
constitutional right to an arreal, *

LN 2N I I K BN K B B
Such delauds are esrecially undesirable in “criminal” proceedings. See *
Dibella v. United Statess 369 U.S. 121, 126y 82 S.Ct. 654y 657y 7 L.Ed.2d”
614 (1962) ('the delaus and disrlUrtions attendant uron intermediate ~
arreal are esrecially inimical to the effective and fasir administration ~
of the *criminal” law.*)$# Cobbledick v. United Statesy 309 U.8., 323y 325, ~
60 S.Ct. 540y 541y 84 L.Ed. 783 (1940) ("encouragement of delaw is fatal ~
to the vindication of the “criminal” law"), *

L2 N IR Y B R JNK Y B
On the other handy if the defendant is undustifisbly convicted at the 7
second trial the inJury increases in magnitude because he is then subdect”
to the punishment rrescribed for the “crime. **

L I B BN N R BN K B
In the civil field as in the “criminals” houweversy orinions denving ¥
interlocutory review of the adecuscy of the evidence after humng Juries
are wont to Jdustifue their denisl by asserting that the issue maw later he”s
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sised if rlaintiff ultimately Frevails. ¥
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WL P AMRIIMFAT 473 ~
Qs ° S At mmeemt £23 y Circuit YJudde SCALTIA. Y~

Cf. Brady v. Marwland, 373 °~ -~ ~~ == 83 §.Ct., 1194y 1196y 10 L,Ed.2d ~

215 (1963) (surrression by isecutor of evidence favorsble to ~

an sccused violstes due Frotess/e
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Refore TAMM» Circuit ~Judder» SCALIA» Circuit Juddge»” and GASCH» /%/ ~
District Judde for the United States District Court for the District of #
Columbia., ¥

0 o - ot Circuit ~Judde SCALIA. **
[ 2 B 2 I B B ol
+herey we found no reason to eaquate the ° st -*® - Youth Corrections Act”
sentence with the lendth of am ordinary enterncer because of its”

different purrose (its "basic theory ...

~
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And we found sentences of rotentislly dreater lendth than ordinary”
“criminal” sentences rermitted bY "the clear larsusde of the Act.'”

~
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We therefore do not discerny in the general structure of this sustem ~
of “criminal” trial and sentencind before madistrates, any denial of eacusl *

#rotection. Yy
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(7) lefenrndants elidible for Youth Corrections Act senterncind who are *~
convicted in “criminal” rroceedinds before madistrates might ardue that the”
threat of receiving s longer Youth Corrections Act senternice ¥
urnconstitutionally coerced their waiver of ridht to trial before an *
Article II1 Judde., *

~
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2, We might 3lso have noted in this redard that the service of a8 Youth”
orrections Act sentence brindgs with it the rossibilituy of exrundement of”
the “criminal” conviction. *
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