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UNITED STATES v. BYERS, c.A.o.c.,1904. N 

PAGE 

N 

N 

N 

0Pinion filed by Circuit NJudse SCALIA,N in which Circuit Judses TAMMr N 

WILKEYr GINSBURGr BORK and Seniot-r- Circuit Judse MacKINNON Join. N 

N • • • • • • • • • • 
NSCALIAr Circuit Judse: NN 

N 
• • • • t • • • • • 

At arraignment counsel informed the court that aPPellant's defense to theN 
charses would be insanity and moved Pursuant to D.C.Code t 24-301(a) for N 

an order committing appellant to St. Elizabeths HosPital for examination N 

to determine both competency to stand trial and caPacitYr at the time of N 

the offenser to form an intent to commit the NcrimesN with which he was N 

charsed. /1/ 11/2/76 Tr. 3, 6-7. N 

N • • • • • • • • • • 
Rather, he contends that the Government forced from his liPs (via the N 

comPelled examination> the evidence to nesate his defense of in s anity and# 
thereby ~rovedr indirectly t~ rough rebuttal, that he was of the necess a rYN 
mind to commit the #crimes. N N 

WORKING 
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N 
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PAGE 
H • • • • • • • • • • 

A HcriminalN defendantr who neither initiates a psychiatric N 

evaluation nor attempts to introduce any psychiatric evid e nce, may H 

not be compelled to respond to a psychiatrist if his st a t e me nts c a n# 
be used against him at a capital sentencins Proceedins. N 

• • • • • • • t • • 
H 

And although "the Constitution does not forbid 'every g overnment-imPosed N 

choice in the Ncriminalw Process that has the effect of di s cour a eins the N 

exercise of constitutional rishts,' • Jenkins v. Anderson , 44 7 U.S. 2311 N 

2361 100 s.ct. 2124, 21281 65 L.Ed.2d 86 (1980), GUOtinS from Chaffin v. N 

StYnchombe, 412 u.s. 17, 30, 93 s.ct. 1977, 19841 36 L.Ed . 2d 714 (1973), N 

it is doubtful whether such a "waiver• could meet the high standard N 

reauired for a voluntary, "free and unconstrained," Culombe v. N 

Connecticut, 367 u.s. 568, 6021 81 s.ct. 18601 18791 6 L.Ed.2d 1037 N 

(1961), relinauishment of the Fifth Amendment Privilese. N 

N • • • • • • • • • • 
APPellant and amici wo•Jld have us believe that the mere availability N 

of cross-examination of the defendant's experts is sufficient to Provide H 

H 

the necessary balance in the NcriminalN Process. N 
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' N 

Our Judgment that these Practical considerations of fair but effectiveN 

N 



Ncriminal·N Pr o cess affect the interpretation and aPPlication of the Fifth ~ 

Amendment Privilese asainst self-incrimination is supported by the lons N 

line of Supreme Court Precedent holdins that the defendant in a NcriminalN N 

or even civil Prosecution maY not take the stand in his own behalf and N 

then refuse to consent to cross-examination. See' e.s., Fitzp atrick v. N 

J.l.nited States, 178 u.s. 304, 20 s.ct. 944, 44 L.Ed. 1078 (1900) N(crimin a lNN 
·osecut ion>; N 

N • • • • • • • • • • 
In addition to the Fifth Amendment obJection' appellant claims that N 

his Sixth Amendment suarantee of assistance of counsel /10/ was violated N 

when he was examined at SPrinsfield, without his lawyer Present, after N 

commencement of NcriminalN Procee..dinss. N 

• • • • • • • • • • 
On a number of occasions, however, we have facedr but found it N 

unnecessary to decide• the claim that a NcriminalN defendant's Sixth N 

Amendment rishts were violated by failure to permit his attorney to N 

N 

attend psychiatric staff conferences leadins to an evaluation (for N' 
WORKING 

NHN 

N N 
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PAGE 4 OF 20N 
subseauent introduction at trial) of his mental state at the time of theN 
Ncrime. NH 

• • • • • • • • • • 
Nor is he expert in the relevant sense-that is, exPert in "the N 

intricacies of substantive and Procedural NcriminalN law.• Kirby v. N 

Illinois• 406 u.s. 682, 689, 92 s.ct. 1977, 1882. 32 L.Ed.2d 411 <1972) N 

(plurality opinion). N 

• • • • • • • • • • 

N 

N 

.t is enoush, as far as the constitutional minima of the NcriminalN ProcessN 
are concerned• that the defendant has the OPPortunitY to contest the N 

accuracy of witnesses' testimony by cross-examinins them at trial, and N 

introducins his own witness in rebuttal. N 

N • • • • • • • • • • 
The function of a NcriminalN trial i s to seek out and de te rmine N 

the truth or falsity of the charses brousht asainst the defendant . N 

N • • • • • • • • • • 
One is whether the Government contravened the Sixth Amendment b Y N 

conducting BYers' court-ordered psych i atri c e xamination in the absence ofN 
his lawyer and without recordins his interv i ews with the N' 
WORKING 

NHN 

N 
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sovernmentallw-emPloY~d Ps~chiatrist. /1/ Byers arsues that these N 

omissions eviscerated his risht to assistance of counsel b~ striP P ins hisH 
attorney of any meaninsful OPPortunitY to cross-examine the p s ych i atrist N 

at trial. 121 The second issue Proffered is whether the Fifth Amendment ~ 
was infrinsed by testimony of the PsYchiatri s t which significantly N 

impeded BYers' attempt to nesate NcriminalN ch a rses by establishinS an N 

sanity defense. /3/N 

• • • • • • • • • • N 

The third obJection came at the close of trial when, in support of a N 

motion for a new trial, BYers contended that the District Court had N 

admitted Dr. Kunev's testimony /9/ in violation of a statute admonishing N 

that statements made by an accused to his psychiatrist durins an N 

N 



e:-:am1nat.1on conauc't.ea P•.Jr s 1J a 11" "u .1.1.~ r-1 · uv.1.::..1.u11::. .. .. ... .... - - - - .. ·--- --

into evidence ' asainst the accused on the issue of suilt in anY NcriminalN N 

Proceedins.•N 
N • • • • • • • • • • 

Federal NCriminalN Rule 51 directs a Party not onl<.:1 to •make( ) known toN 
the court the action which he desires the court to take or his obJection N 

_,., the action of the court,• but also to e>:Plicate "the srounds N' 
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N • • • • • • • • • • 

II. APPlication of Federal NCriminalN Rule 52(b): N 

N 
• • • • • • • t • • 

Since BYers did not advance his constitutional claims in the District N 

Courtr we are not at liberty to consider them on aPPeal unless the recordH 
discloses 'plain error• within the meaning of Federal NCriminalN Rule 52(N 
b) t N 

N •••••••••• 

N 

In its oPinionr the Court made clear that a psychiatric examination isN 
a •critical stase• in a NcriminalN Proceedin9r /64/ and that as such it N 

misht warrant Sixth Amendment Protections, albeit other than Presence of N 

counsel. /65/ Despite this subsidiary pronouncement. howeverr I resard N 

Estelle, viewed in li9ht of its Primary holdings, as not a sisnificant N 

doctrinal clarification helpful to the Position Byers espouses. In the H 

first Placer the Court exPresslY limited its decision to NcriminalN cases H 

in which the defendant, unlike BYersr does not offer psychiatric evidenceH 
·n his own behalf. /66/ The Court sussested that a defendant who H 

,terPoses an insanity defense has no risht to remain silent durins a 
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psychiatric examination ordered to afford the Government a fair chance toN 
oppose the defense. /67/ I think this rationale seriously undermine s N 

BYers' Sixth Amendment claim. N 

N • • • • • • • • • • 
In addition, I believe that the testimony should have been excluded in N 

the · exercise of our supervisory Power ove r the administration of HcriminalNN 
Justice. N 

t • • • • • • • • • 

The Fifth Amendment bars compulsory self-incrimination in •anYN 
HcriminalN case.• It is clearr and the Pl~rality asrees, that the N 

Privilege against self-incrimination has presumptive application inN 
NcriminalN cases where sanity is the only issue in disPute. H 

• • • • • • • • • • 
The Fifth Amendment guarantees that the comPelled testimonial H 

statements of the accused shall not be used to incriminate him in anYN -
HcriminalN case. N 

~ • • • • • • • • • • 
id they are used to defeat an insanit<.:1 defense and thus secure aN 

•criminalN conviction. 
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N • • • • • • • • • • 
The Privilese asainst self-incrimination is not violated every time N 

e sovernment compels the #criminal• defendant to Provide incriminatins N 

-"idence. N 

• • • • • • • • • • 
First, sanity is a condition of NcriminalN suilt. /62/ Except in the N 

case of strict liability offenses, the sovernment must Prove not only N 

that the defendant committed the acts char9ed, but also that he had the N 

reauisite mental state when he c1:-on1mitted the acts. /63/ Whatever the N 

burden of Proof, /64/ the insanity defense remains inseparable from the N 

concept of culpable mental state. /65/ In the words of Mr. Justice N 

Frankfurter's oft-auoted maximr •a muscular contraction resultins in a N 

homicide does not constitute murder•; N 

• • • • • • • • • • 

N 

N 

The Supreme Court has invoked the Fifth Amendment in Post-conviction N 

contexts in which the onlw issue was the NcriminalN sanction to be aPPlied.N 
1671 In Estelle v. Smithr the Court refused to distinsuish between the N 

suilt and sentencins Phases of the accused's capital trial. N 

• • • • • • • • • • Np 
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/68/ In a trial in which the insanit~ defense is raisedr what is at stake# 
s a NcriminalN sanction. N 

N • • • • • • • • • • 

N 

Based upon these considerations, I am forced to conclude that the N 

Privilese asainst self-incrimination aPPlies in a NcriminalN trial on the N 

issue of sanitYr whether such a trial is conceived of as a determination N 

of suilt or of sanction. N 

N • • • • • • • • • • 
our unwillinsness to subJect those suspected of NcrimeN to the N 

cruel trilemma of self-accusationr PerJurw or contempt; our N 
Preference for an accusatorial rather than an inauisitorial system N 

of HcriminalN Justice; H 

N • • • • • • • • • • 
The information elicited-thoushtsr dreamsr fantasiesr anxieties-is often N 

that which the conscious mind tries to repress. /76/ The articulation of N 

these Previously hidden thoushts may be profoundly threatenins to the N 

individual. /77/ ~ar more than the Police interrosationr which seeks N 

obJective facts of a 
of the 'inviolabCle) 
WORKING 
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---..,. • • • • • • • • • • N 

17/ This distrust stems from an awareness that individuals are unlikely N 

to incur freely the sanction of a NcriminalN conviction. N 

• • • • • • • • • • 
The Privilese asainst self-incrimination also seeks to safesuard 

fair balance of advantases in the NcriminalN Process. N 

N 

a N 

N 



• • • • • • • • • • 
The Pluralitw disPutes this conclusionr ar9uin9 simPlw that it would be N 

unfair to allow a NcriminalN defenda~t who presents expert testimony on theN 
issue of sanitw to refuse to under9o a state-reauested examination. N 

N • • • • • • • • • • 
I dare to venture that a NcriminalN defendant subJect to a court-ordered N 

~\inical interview, knowing that none of what he saws will be kePt in N 

_Jnfidence in anY eventr will be less likely to be 'inhibited' bw the N 

Presence of a recordins device than a Patient or client who fears an N 

intrusion into an otherwise Private and trusting relationship. N 

• • • • • • • • • • 
The Fift~ Amendment's concerns for reliabilitw and for Preventing 'the N 

cruel, simPle e>:Pedient of forci(h~si• a confession of Ncrimir1alN 
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N • • • • • • • • • • 

N 

129. See Rochin v. Californiar 342 u.s. 165r 173, 72 s.ct. 205, 210, N 

96 L.Ed. 183 (1952) c•use of involuntarw verbal confessions in StateN 
NcriminalN trials is constitutionally obnoxious not only because of their N 

unreliability. N 

H • • • • • • • • • • 
Ferschr Ethical Issues for Pswchologists in Court Settings (paper N 

Prepared for American Pswchological Association's Task Force on the Role N 

of Pswcholo9w in the NCriminalN Justice Swstem)r in Who is the Client?,"' 
N • • • • • • • • • • 

N,+10 

cf. Bazelonr Should the Pswchiatrist Have a Role in the "'Criminal"' Justice N 

Ystem'?r"' 
H • • • • • • • • • • 
Hf 
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1 OF 

UNITED PRESBYTERIAN CHURCH IN THE U.S.A. v. REAGAN, C.A.D.C •• 1984. N 

0Pinion for the Court filed by Circuit "'Judge SCALIA. NH 

NSCALIA, Circuit Judge: HN 
..... 

• • • • • • • • • • 

H 

H 

N 

APPellants seek to challenge the legality of a number of features of N 

the order, some of which are new but most of which are carried forward "' 
from the Prior order on the same subJect, Executive Order No. 120361 3 c.N 
F.R. 112 (1979), rePrinted in 50 u.s.c. t 401 note <SuPP• III 1979>. TheN 
order Prescribes that nothing it contains 'shall be construed to "' 
authorize any activity in violation of the Constitution or statutes of N 

the United States,• t 2.a, 3 C.F.R. at 213 (1982), and reauires agencw"' 
heads to •cr>eP6rt to the Attorney General Possible violations of federat"' 
"'criminalN laws bY emPloyeesr• t 1+7Ca), 3 C.F.R. at 204 (1982), and to N 

~Cr)eport to the Intelligence Oversight Board •••N 
• • • • • • • • • • 

Nothing in this Order shall be construed to aPPlY to or interfere with N 

anw authorized civil or NcriminalN law enforcement responsibility of any 
WORKING 
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POINllEXTER v. F.e.r., c.A.o.c.,1904. N 

PAGE 1 OF 

Opinion concurring in Part and dissenting in Part filed bw CircuitN 
NJudse SCALIA. NH 

• • • • • • • • • • 
NSCALIA, Circuit Judge,N concurring in part and dissenting in Part: N 

• • • • • • • • • • 
Lawwers have long served in state and federal practice as appointed N 

counsel for indisents in both NcriminalN and civil cases. N 

• • • • • • • • • f 

N 

N 

N 

N 

N 

N, 
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UNITED STATES v. COHEN, c.A.D.c.,1984. 733 F.2d 128. H 

H 

N 

N 

0Pinion for the Court filed bw Circuit NJudge SCALIA,N in which Circuit H 

Judses TAMM, WILKEY, GINSBURG, BORK and Senior Circuit Judse MacKINNON N 

Join. H 

• • • • • • • • • • 
NSCALIA, Circuit Judse: NN 

We hold todaw that Procedures enacted by Consress for automatic H 

commitment to mental institutions of federal NcriminalN defendants N 

successfullw asserting the insanity defense do not violate the eGual H 

Protection component of the due Process clause of the Fifth Amendment N 

merely because th~w are aPPlicable onlw to Persons charsed in the N 

District of Columbia. N 

• • • • • • • • • • 

N 

N 

Its central Provisions-establishing a special verdict of "not suiltw bw N 

reason of insanity• aPPlicable to all cases in which an insanity defense N 

is raised, /2/ and Providing that a Person acauitted bw such verdict be N 

automaticallw committed to a hosPital for the mentallw insane /3/ N' 
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-rePresented a conscious and direct consressional response to our oPinionN 
in Durham v. United States, 214 F.2d 862 CD.C.Cir.1954), where we N 

N 



abandoned the . v en e r ab 1 e M ' Nag ht en r u i e a n a a a o P " ~::: - - ··· - • - - - . . - - . . - ___ _ 

establish NcriniinalN insanit!:I. Cor1sress believed ti~t the D•Jrham test N 

would • 'result in a flood of acauittals b!:I reason of ." nsanit!:I and fear<N 
ed> that these defendants would be immediatel!:I set loos ~ . 'N 

• • • • • • • t • • 

This rulins <Bolton > Permits danserous NcriminalsN ••• to win N 

acauittals of serious NcriminalN charses on srounds of insanit!:I b!:I N 

raisins a mere reasonable doubt as to their sanitw and then to N 

escape hospital commitment because the sovernment is unable to N 

Prove their insanit!:I followins acauittal b!:I a Preponderance of the N 

evidence. N 

N • • • • • • • • • • 
O•Jtside of the District of Co~umbia thinss are a•Jite different. N 

Several states have enacted automatic NcriminalN commitment procedures N 

similar to D.C.Code t 24-301• /7/ but the!:I are aPPlicable onl!:I to PersonsN 
charsed with state offenses. /8/ There . is no comparable federal statutor!:IN 
authorit!:I for the commitment of defendants who have successfull!:I 
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Presented an insanitw defense to a federal NcriminalN charse in United N 

States District Courts in the several states. N 

• • • • • • • • • • N 

He arsued that, to avoid constitutional doubt, the statute should not be N 

interpreted •to aPPl!:I to federal as well as D.C.Code offenses,• N 

APPellant's Brief at 27, and should Sovern "onl!:I Proceedinss involvins N 

local NcriminalN offenses,• id. at 30. N 

• • • • • • • • • • 
In anw event, the lesislative histor!:I of the Provision and decisions H 

of this court indicate its intended application to federal Hcrimes. NN 

• • • • • • • • • • 
nor is the strict scrutin!:I nor111all!:1 aPPlicable to laws abridsins the H 

'fundamental risht' to travel, Shapiro v. Thompson, supra, reduced to a N 

rational basis test merel!:I because the deprivation at issue is a H 

nonfundamental entitlement to sovernment benefits, cf. Zobel v. N 

H 

N 

Williams, 457 u.~. 55, 102 s.ct. 2309, 72 L.Ed.2d 672 (1982>. If this N 

focus of inauir!:I were adopted in the Present case, the aPPellant would ofN 
course have no arsuable claim to a strict scrutin!:I standard• since the H 

activity at issue <commission of a federal NcrimeN while insane> is hardly N' 
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a fundamental or even a lesitimate one. N 

• • • • • t • • • • 

It is, in an!:I case, clear that the Sw=•reme Court and this court have"' 
consistently aPPlied the ordinar!:I rational basis test in their opinions "' 
anal!:lzins eaual . Protection Problems raised in the civil commitment ofN · 
NcriminalN defendants acauitted bw reason of insanity. "' 

• • • • • • • • • • 

N 

N 

ommission of an act resultins in NcriminalN Prosecution in the District ofN 
Columbia is hardly an involuntar!:I or immutable attribute. N 

• • • • • • • • • • 
This srouP consists PrinciPallY of those who commit NcrimesN within the ~ 
District, a class within which some of the (assertedl!:I Politicall!:I "' 

N 
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many residents of other states' Particularly Virsinia and Maryland, are N 

likely to be included as well-and within which the most Politically N 

powerful members of society are Particularly likely to be included. N 

• • • • • • • • • • N 

Foote, A Comment on Pre-Trial Commitment of NCriminalN Defendants, 108 u.N 
'""=3.L.Rev. 832 <1960>.... N' 
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• • • • • • • • • • 
Once the Federal Government takes on the task of caring for the N 

danserouslY mental <sic > ill that become involved in the FederalN 
NcriminalN swstem' Consress would most likely be asked to expand the N 

Federal role even further. N 

• • • • • • • • • • 

N 

N 

And even if the responsibility were nationally uniform, there would be N 

special reason to exercise that resPonsibilitY with resard to confinementN 
of the insane Prone to NcriminalN acts within the Nation's Capitol. N 

N 
• + • • • • • • • • 

so also in the Present case' there is no doubt that the treatment of N 

individuals acauitted on srounds of insanity in NcriminalN trials within N 

the District of Columbia need not be extended to defendants similarly N 

acauitted in federal trials elsewhere. N 

N • • • • • • • • • • 
First, Consress Previously faced exactly the same dilemma, and made N 

N 

the same choice, when considering the Assimilative NCrimesN Act, /1/ which N 

~as been tJPheld as constitutional. /2/ BY Pass in::! the Assimilative NCrimesNN 
ct Consress decreed that defendants in a federal court brousht there bw N 
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reason of NcrimesN committed on a federal enclave would be treated the sameN 
as defendants accused of the same NcrimeN brousht into the courts of the N 

state in which the enclave is located. There are many state NcrimesN whichN 
are not ordinaril':I federal offenses, but which are made federal offenses N 

if committed on federal reservations. The Assimilative NCrimesN Act N 

incorporates the state Procedure' bail' Penalties' and felonY/misdemeanorN 
classifications of, for example, New Mexico, into federal trials forN 
NcrimesN committed on federal reservations in New Mexico. Similarly, the N 

Penalties' etc., for NcrimesN on a Government reservation in Alaska are N 

made the same as for those NcrimesN committed elsewhere in Alaska and N 

brousht before an Alaska state court. This has the result of affordins N 

intrastate eaual treatment to offenders in New Mexico or in Alaska, but N 

creates an interstate difference between offenders brousht into the N 

federal courts in New Mexico and Alaska' since the Assimilative NCrimesN N 

Act incorporates diversent state statutes. N 

• • • • • • • • • • N 

· ,C__ongress could have said that for all federal reservations throushout theN 
~nd there would ~e a uniform common law NcrimeN swstem sovernins NcriminalN N 

activities on Government reservations, and thus insured uniform and eaualN, 
WORKING 
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treatment for all defendants in all federal courts in 51 Jurisdictions, N 

but Consress did not choose to do this. N 

N • • • • • • • • • • 
. or example, it has never been arsued that the Ncri~inalN Provisions of theN 
District of Columbia Code should Sovern the federal enclaves now N 

resulated by the Assimilative NCrimesN Act. N 

N • • • • • • • • • • 
The second is the decision to leave to the states the auestion of how to N 

deal with individuals who have bt-e~en absolved, b!:l reason of insanit!:l, ofN 
NcriminalN liability for that conduct. N 

N • • • • • • • • • • 
As a result, if Consress' initial choice to create such a bifurcated N 

statutor!:l scheme-in which certain activit!:l is made a federal NcrimeN but inN 
which treatmeAt for those incapable of beins held criminally responsible N 

for that activity is left to the states-is constitutionally Permissible, N 

Section 301 must Per force survive eaual Protection attack, for Consress N 

is the "local" lesislative bodw that must implement such a choice in the N 

District of Columbia. N 

Distilled to its essence, Cohen's dispute is thus not with Section 301N, 
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itself but rather with the constitutionality of the Policy decision to N 

- leave to the states the treatment of federal NcriminalN defendants who haveN 
een acauitted by reason of insanity. N 

• • • • • • • • • • 
Havins decided to define certain activity as Ncriminal,N Consress and N 

Consress alone' accordins to Cohen, is empowered to Prescribe the N 

substantive and Procedural nature of, inter alia, the Punishments and N 

defenses entailed in the aPPlication of such a statute. N 

• • • • • • • • • • 

N 

N 

Consress often determines that federal interests warrant definins certainN 
activity as a federal Ncrime,N but then leaves to the states the task of N 

filins the interstices of that cause of action. As Judse Wilke!:l Points N 

out in concurrence' that is the theory underlying the Assimilative NCrimesNN 
Act, 18 u.s.c. I 13 (1982), in which NcrimesN on federal enclaves are N 

defined by reference to state law. See United States v. SharPnackr 355 N 

u.s. 286, 78 s.ct. 291, 2 L.Ed.2d 282 <1958> <uPholdins the Act asainst N 

delesation challe~se>. It is also the approach taken in the recent N 

Racketeer Influenced and Corrupt Orsanization Act <RICO>r 18 u.s.c. tt N 

1961-1968 (1982), which defines •racketeerins activity• as acts or 
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hreats involvins · particular state law Ncrimes. NH 

• • • • • • • • • • N 

As an extreme examPler Consress misht define the intentional and N 

Premeditated killins of a federal officer to be a federal Ncrime'N but thenN 
mandate that state homicide statutes Sovern the Punishment of that Ncrime.NN 
If Consressr in its caPacit!:l as local soverei~nr enacted the death N 



Penaltw .in the District of Columbia t·or locaJ. m•Jraersr l.ne 1 dL:" ""d" ""c 
federal NcrimeN of murderins a federal officer could then be Punished bw N 
death in the District but onlw bw life imPrisonment in a state like N 
Wisconsin' would not, in mw mindr transsress the eaual Protection N 

comPonent of the Fifth Amendment. N 
N • • • • • • • • • • 

ee Senerallw Johnson v. United Statesr 225 u.s. 405r 417r 32 s.ct. 749,N 
. 52r 56 L+Ed+ 1142 (1912) (•There is certainly nothins anomalous in N 

Punishins the NcrimeN of murder differentlw in different Jurisdictions. N 

N 

• • • • • • • • • • 
District and non-District insanitw acauittees are not similarlw situated N 

for commitment Purposes, even when it is federal statutory law that N 

def i n e 5 the i r C Q n d IJ Ct a S NC r i lfl i rra ~ N and fed e r a l C Q DI m 0 n l a W that p r 0 V i de S N P 
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their insanity defense, as lens as Con~ress has chosen to leave to the N 

states the Procedural and substantive rules bY which such acauittees are N 

subseauentlY committed to mental institutions. Should a state desire to N 

extend its mandatory commitment statute to those found not suiltY of N 

federal NcrimesN bw reason of insanity, I see no constitutional barrier to N 

its doins so. N 
N 

• • • • • • • • • • 
To return to the death-Penaltw hYPothetical discussed abover suppose N 

Consress now defines murder of a federal officer to be a federal NcrimeN N 
and Proscribes a Penalty of 30-100 wears imPrisonment for that offense. N 

·If Consress were to ensraft onto that statute a Provision that provided N 

..---:t he death Penalty for the offense onlw for the District of Columbiar I N 

ould certainlw have to Pause before concludins that such selective N 

treatment of the District were constitutional. N 

N • • • • • • • • • • 
as a result, state lesislatures were left eauallY free to define localN 
NcrimesrN to reauire that such NcrimesN be tried before state courts CwhichrN 
of courser are not Article III courts), and to mandate that collateral N 

relief from NcriminalN convictions be Pursued first in the state's N' 
WORKING 
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non-Article III courts. N 

• • • • • • • • • + 

See Palmore v. United Statesr 411 u.s. 399, 390-91, 93 s.ct. 1670r N 

1672-73r 36 L.Ed.2d 342 (1973) c•1n this respectr the position of the N 

District of Columbia defendant is similar to that of the citizen of any N 

of the 50 states when · charsed with a violation of state NcriminalN law: N 

• • • • • • • • • • 

N 

N 

At the time of Durhamr howeverr the United States District Court for the N 

District of Columbia, unlike other federal district courtsr had N ~ 
concurrent Jurisdiction over many local NcriminalN matters. N 

N 
~ ......... . 

N 

f, for examPler a defendant stipulated to commission of all the N 

underlwins acts that constituted a federal NcrimeN and offered in d~fense N 

onlY the Plea of insanity, seer e.s., United States v. HarPerr 460 F.2d N 

705r 706r 707 n. 2 C5th Cir.1972), a seneral verdict of not suiltw could N 

be used by a state to automatically commit the defendant to a local N 



--- u.s. ---, 103 s.ct. 3043, 77 L.Ed.2d 694 (1983) (leSislature may N 

Presume that one who is found to have been insane at the time he ensased N' 
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in NcriminalN conduct continues to be mentallw ill for at least SO daws N 

after that findins>. N 

• • • • • • • • • • 
The situation Presented in this case is thus very different from one in N 

which Consress had barred the states from automa~icallw committins N 

federal insanitw acGuittees or had ordered federal courts outside the N 

District to use onlw seneral verdicts in NcriminalN cases. N 

• • • • • • • • • • 

N 

N 

N 

"Because the sovernment can only act 'uneGuallw' with respect to two N 

classes if it has identical Power to act upon them and refuses to act N 

eGually, the contention that eGual Protection is denied raises the N 

important Guestion of whether Consress has constitutional authority to N 

enact automatic NcriminalN commitment Procedures to apply to all defendantsN 
charsed with United States Code offenses who are tried in United States N 

district courts outside the District and found not suiltY solely by N 

reason of insanitw •••• N 
• • • • • • • • • + N 

"A serious Guestion exists as to whether Consress Possesses the N 

constitutional Power to enact a nationwide federal commitment Procedure 
WORKING 
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for all Persons acauitted of federal NcrimesN who raised an insanity N 

defense. Consress has already lesislated to confer uPon the federal N 

courts a residual, emersencw authority to commit Persons, accused or N 

convicted of committins federal offenses' to the custody of the Attorney N 

General in the event that suitable arransements with the Person's state N 

N 

of residence for his care cannot be made. /19/ This exPresslY limited N 

residual authority sranted to the federal courts has never been extended N 

to allow the commitment of Persons acGuitted of federal Ncrimes. N Because N 

the power to act in the seneral field of lunacy is a Power reserved to N 

the states under the Tenth Amendment, /20/ and that full resPonsibilitY N 

has been traditio~allY exercised bw everw state, it maw be seriouslw N 

doubted whether the federal police power leSitimatelY could or should be N 

extended to encompass every Person acauitted on an insanitw defense of N 

federal Ncrimes •••• NN 
N 

• + • • • • • • • • 

While the care of insane Persons is essentially the function of H 

the state~ in their sovereisn caPacitY as Parens Patriae' and whileN 
the federal sovernment has neither constitutional nor inherent N 

Power to ~nter the Seneral field of lunacy, Consress has the Power~, 
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become temPorarilY insane while in custody of the United States N 

awaitins trial upon NcriminalN charsesr and to make Provision for theN 
care and treatment of federal Prisoners who become mentally N 

incompetent durins their incarceration after conviction. N 

N • • • • • • • • • • 
If the accused's mental disability aPPears not to be a N 

transitory conditionr but in all likelihood he willr because of hisN 
insanity, never be brousht to trialr it would seem that as a N 

seneral rule the federal sovernment should not assume N 

responsibility for his hospitalization merely because he has been N 

accused (but not convicted> of a federal Ncrime. NN 

N 

• • • • • • • • • • 
On the facts of this easer I asree that the challensed Procedures enactedN 
by Consress for •commitment• of federal NcriminalN defendants in the N 

District of Columbia do not violate the eGual Protection component of theN 
due Process clause of the Fifth Amendment. N 

N • • • • • • • • • • 
9. There is nothins in the text or historw of the subseauentlw enacted#, 
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District of Columbia Court Reform and NCriminalN Procedure Act of 1970, N 

Pub.L. No. 91-358, 84 Stat. 473, to suPPort aPPellant's contention that H 

it was meant to alter the aPPlication of t 24-301, and our later N 

decisions do not support that contention. N 

• • • • • • • • • • 
It seems to us undeniable that Consress has Prescribed for defendants N .....----.. 
ried for federal NcrimesN within the District a treatment that is N 

different, in fundamental and sisnificant respects, from the treatment N 

which the states have the Power to impose upon defendants tried for H 

federal NcrimesN elsewhere: N 

• • • • • • • • • • 
If that is the onlY Permissible basis for federal action in thi s field, N 

then once the HcriminalN custody is terminated, which maY occur at the N 

moment the defendan~ is acouitted1 see Note, Federal Commitment of N 

Defendants Found Not Guilty by Reason of InsanitY-ProPosed Lesi s lation' H 

52 Iowa L.Rev. 930 (1967), the constitutional underPinn i n~s of federal N 

treatment maY also dissolve. N 

t • • • • • • • • • 

N 

H 

N 

H 

H, 
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"'SCALIA, Circuit Judse: NH 
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NN 

1 OF 

Moreover' the imPact of the re~ulations was to reauire the Plaintiffs N 

either to withdraw Products from the market pendin~ expensive FDA "' 
clearance Procedures or risk civil and Ncriminal"' Penalties and public ,.. 
OPProbrium. N 

H 

N 

N 
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**DOCUMENT 6** 
RAMIREZ DE ARELLANO v. WEINBERGERr C.A.D.C.r1983t 724 F.2d 143t N 

0 P inion for the Court f i led bt-y- C i r c 1J i t NJ u d s e SC AL I A • "'"' 

• • • • • • • • • • 
NSCALIAr Circuit Judse. NN . . . . . . .• . . . 

N 

N 

JURISN 

1"' 
N 

N 

N 

N 

74t See Samuels Vt Mackellr 401 U.St 66r 69-74r 91 s.ct. 764r 766-768.N 
27 L.Ed.2d 688 (1971> (when state "'criminal"' Prosecution had be•un Prior toN 
federal suitr inJunctive and declaratory relief had same effect and must ,., 
be Jud•ed by the same standards>. ,., 

• • • • t • • • • • 
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CHANEY Vt HECKLER, c.A.n.c.,1903. 718 r.2d 1174. ,., 

Dissentins opinion filed by Circuit "'Judse SCALIA. NN 

• • • • • • • • • • 
"'SCALIA, Circuit JudSerN dissentins: "' 

• • • • • • • • • • 

N 

,.,, 

N 

JURIS"' 

1 OF 3"' 
N 

N 

N 

N 

The auoted statement was made in the context of a discussion dealins "' 
lar•elY with the enforcement discretion of "'criminal"' Prosecutors, which "' 
had Previously been asserted to be not merel~ <as the cases establish "' 
with resard to the enforcement "discretion of administrative a•encies> "' 
senerallY unreviewable' but entirely so. As a refutation of that bald ,., 
ProPositionr whether aPPlied to ,.,criminal"' or administrative enforcement, "' 
Davis's statement is entirely accurate. But neither the statement, nor "' 
the cases uPon which it reliesr support anw seneral PresumPtion of "' 
reviewabilit~ in the sense at issue here. ,., 

• • • • • • • • • • · N 

Most of the Ncriml nal"' code is cast in such mandatory terms, and wet "' 
Prosecutors' discretion not to· indict is the archetype of unreviewable 
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enforcement discretion. "' 
• • • • • • • • • • N 

his is a statute . that bears "'criminalN Penaltiesr and it is simPlY not N 

Possible to disresard this aualification entirely, as the maJoritY would N 

QO t N 

• • • • • • • • • • N 

It cannot seriously be thousht that the householder who administers a "' 

N 
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bottle on his medicine shelf to administer later for an a ppr oved use, N 

violates the NcriminalN Provisions of the Food' Drus, and Cosm e tic Act. N 

• • • • • • • • • • 
The Circuit Courtr in Bachowski v. Brennan' 50~ F.2d 79 C3d Cir . 1974), N 

had advanced two rationales for holdin9 that the Secretary's dec i sion N 

.-'1ould not be viewed as unreviewable Prosecutorial discretion. Firstr N 

the doctrine of Prosecutorial discretion should be limited to those N 

N 

civil cases whichr like NcriminalN Prosecutions• in~olve the vindication ofN 
societal or 9overnmental interest, rather than the Protection of N 

individual rishts.•N 
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SEC v. Tiffany Industries, Inc., 535 F.SuPP• 1160 CE.D.Mo.1982), simPlY N 

did not involve Judicial review of the proPrietY of an asency's exercise N 

of enforcement discretion. Newman v. United States, 382 F.2d 479 CD.c.N 
Cir.1967), involved the Prosecutorial di s cretion of a United States N 

Attorney in a NcriminalN matter, a discretion that ha s alwaws received the N 

maximum de9ree of Judicial deference. N 

• • • • • • • • • • 
The first, Goldbers v. Hoffman, 225 F.2d 463, 466 C7th Cir.1955), N 

involved not asency discretion but the Pure prosecutorial discretion of 
United States AttorneY in a HcriminalN matter. N 

• • • • • • • • • • 
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N 

Np 

N 

lN 
N 

ENSIGN-BICKFORD co. Vt OCCUPATIONAL SAFET & HEALTH, c.A.D.C.,1983. 
F.2d 1419. N 

717 N 

Dissenting opinio n filed by Circuit NJud9e SCALIA. NN 

• • • • • • • • • • 

• • • • • • • • • • 
This stands in sh~TP contrast to the civ i l and NcriminalN Penalties N 

Provided for in the Act . See 29 u.s.c. t · 666. N 

t • • • • • • • • • 
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RYAN v. BUREAU OF ALCOHOL, TOBACCO AND FIREARMS, C.A.D.C.r1983. 
"644 t N 

0Pinion for the Court filed by Circuit NJud~e SCALIA. NN 

1 OF 

N 

N 

N 

N, 

N 

1 N 
N 

N 
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HSCALIAr Circuit Judse: NN 

N • • • • • • • • • • 
See 26 u.s.c.A. t 6103(i)(2)(C) <West SUPPt1983)r captioned "Taxpayer N 

identity,• which Provides that '(f)or PUrPoses of this ParaSraPh N 

(concernins disclosure of return information to federal officers for use H 

NcriminalN investisations) a taxpayer's identity shall not be treated asH 
vdXPaYer return informatiOOt 1 N 

H 

• • • • • • • • • • 
Hp 
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**DOCUMENT 10** 
NAT. COALITION TO BAN HANDGUNS Vt BUREAU OF A.T.F •• C.A.D.C.r1983. 
F. 2d 632. N 

Opinion for the Court filed by Circuit NJudse SCALIA. NH 

NSCALIAr Circuit Judse: NN 

• • • • • • • • • • 

715 H 

We asree with the district court that in lisht of the reasonable N 

consressional expectation and intent that Proper imPlernentation of the N 

N 

H 

H 

N 

GCA would •provide support to Federal, Stater and local law enforcement N 

officials in their fi.Sht asainst 8-crimeN and violencer• GCA t 101r 82 Stat.N 
at 1213r 18 u.s.c. t 921 noter at least aPPellant Edward Morroner Chief N 

of Police of New Havenr Connecticut, has allesedr Jt.APP• at 100r a • N 

'distinct and Palpable inJurYr' • Gladstone, Realtors v. Villase of H 

ellwoodr 441 u.s. 91, 100, 99 s.ct. 1601r 1608, 60 L.Ed.2d 66 (1979) H 

auotins Warth v. Seldinr 422 u.s. 490, 501, ?5 s.ct. 2197, 2206, 45 L.N 
Ed.2d 343 (1975)), not • 'shared in substantially eaual measure by all orN 
a larse class of citizensr' • Gladstoner supra, 441 U.S. at 100, 99 s.ct.H 
at 1608 Cauotins Warthr suPrar 422 u.s. at 499, 95 s.ct. at 2205), and • N' 
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'likely to be redressed by a favorable decisionr' •Valley Forse N 

Christian Collese v. Americans United for SeParation of Church and State,N 
454 u.s. 464, . 472, 102 s.ct. 752, 759, 70 L.Ed.2d 700 <1982> <a•Jotins N 

Simon v. Eastern kentuckw Welfare Rishts Oraanization, 426 u.s. 26r 39, N 

96 s.ct. 1917r 1924, 48 L.Ed.2d 450 (1976)). N 

• • • • • • • • • • 
This section modified the short-lived Provision of the Omnibus NCrimeN N 

Control and Safe Streets Act of 1968 COCCSSA), Pub.L. No. 90-351r 82 N 

Stat. 197, enacted earlier that Year: N 

• • • • • • • • • • 

N 

N 

Np 
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Opinion for the Court filed b~ Circuit NJudse SCALIA. NH 

NSCALIAr Circuit Judse: NN 

• • • • • • • • • • 
and (3) whether Larry Medley's deposition statement that he had been N 

,,........'iarsed with NcrirriinalN assault in connection with the incident was N 

. roPerlY admitted at t.-ial. N 

• • • • • • • • • • 
APPellees assert that if obJection to the inauir~ concerning NcriminalN N 

charses had been made at the time of the deposition• the inauirw could N 

have been limited to NcriminalN convictions. N 
n.~ 

• • • • • • • • • • 

N 

N 

N 

N 

that in a case where he is defendins asainst a claim of civil assault• N 

evidence that he was charsed bw authorities with NcriminalN assault would N 

undul~ preJudice the Jurw asainst him. N 

• • • • • • • • • • 
Cl0-12) The traditional common-law rule is that even a NcriminalN 

WORKING 

NHN 

N 

JURIS DISPLAY/PRINT SET IS N16N SEARCH PREFIX IS NF2D.OPINION N 

SET/16 DOCUMENT 11N 
PAGE 2 OF 

N 

conviction is not admissible in a civil trial to establish the occurrenceN 
of the act to which the conviction Pertained. N 

N 
• • • • • • • • • t 

N 

Np 

2 s. Gardr Jones on ' Evidence t 12:25 (6th ed. 1972), to our knowledse no N 

court has sussested that a mere NcriminalN charse can be admitted for that N 

Purpose. It is well established that evidence of arrest or indictment isN 
· nadmissible for the purpose of imPeachins a witness in NcriminalN cases. N 

N 

• • • • • • • • • • 
6. Kotteakosr a NcriminalN easer acknowledses that althoush the N 

"substantial rishts" test aPPlies to both civil and NcriminalN cases, that N 

•does not mean that the same criteria shall alwaws be aPPlied• to those N 

separate catesories. N 

N 
• • t • • • • • • • N, 
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UNITED STATES v. RICHARDSON• C.A.D.C.r19B3. 702 F.2d 1079. N 

Dissentins opinion filed bw Circuit NJudse SCALIA. NH 

• • • • • • • • • • 

N 

N 

N 

This case hiShlishts the tension created by the intersection of aN 
NcriminalN defendant's double JeoPardw risht to avoid the risers and N 

embarrassment of an unnecessary second trial and the lons-standins rule N 

that~ NcriminalN defendant has no constitutional risht to an appeal. N • 

Because the Present appeal does not fit within the scope of our a?PellateN 
·urisdictionr we hold that the defendant cannot aPPeal the trial court's N 

ouble Jeopard~ rulins at this time even thou~h he maw be reauired N 

needless!~ to endure the strains of a second trial. N 

N • • • • • • • • • • 
Instead, citins Burks v. United States, /4/ in which the Supreme Court N 

held that a NcriminalN defendant could not be retried after an appellate N 

N 
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lesallw insufficient, he contends that •no matter what the Jury did Che> N 
cannot be retried since the evidence was insufficient to submit to the N' 
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Jury in the first instance.•N 

H 

• • • • • • • • • • 
< 1 > I n de t e r m i n i n s the a P Pe a l°a"b i 1 i t y of an i s sue a r i s i n s i n a fed e r a 1 H 

HcriminalN Proceedinsr it is imPortant to remember that in a NcriruinalN caseN 
•there is no constitutional risht to an aPPea1.•N 

N • • • • • • • • • • 
This rule was first recosnized in Cohen v. Beneficial Industrial Loan N 

Corp. /9/ and was reiterated in the context of a NcriminalH case in Abney N 

v. United States. /10/N 
N • • • • • • • • • • 

/14/ This is because the ultimate auestion in a NcriminalN trial is whetherN 
the defendant is suiltw of the NcrimeN charSed. A defendant who chooses toN 
so to trial is not suiltw unless the Prosecution is able to Prove beyond H 

a reasonable doubt that the defendant committed the Hcrime.N /15/ If the H 

evidence Presented at the first trial was lesallY insufficient, N 

Richardson is automatically not suilty. H 
H • • • • • • • • • • 

Three circuits have held that a HcriminalH defendant can challense the H 

sufficiency of the evidence Presented at his first trial <which resulted N 
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in a huns Jury) when aPPealins his conviction at the second trial. /17/ N 

Indeed, in the present case the sovernment concedes that Richardson's N 

insufficiency claim will not be lost if it is not reviewed at this time, N 

noting that 'in the event he is convicted, <Richardson> can raise <the N 

insufficiency claim) on appeal from that conviction.• N 
N 

•••••••••• 
The entire Purpose of the finality reauirement of section 1291 is to N 

"discourase undue litisiousness and leaden-footed administration of N 

Justice, Particularly damasins to the conduct of NcriminalN cases.• /26/ N 

Th a t PUrPose would be sreatlY undermined if a NcriminalN defendant could -
interrupt the tri~i Procee~inss to seek appellate review of the trial N 

court's rulins on the sufficienc~ of evidence Presented. N 

N • • • • • • • • • • 
affions them a NcriminalN defendant's interast •in avoidin~ multiple N 

Prosecutions even where no .final determination of suilt or innocence has N 

be e n made.• /32/ This is an interest which is 'wholly unrelated to the N 

proPriet~ of an~ subseauent conviction.•N 
N • • • • • • • • • • 

As noted abo~e' it cannot be ar~ued that the double JeoPard~ clause ~, 
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after the second trial. /41/ But at the same time' while it seems losicalN 
to conclude that the need to avoid the disruptions caused by N 

interlocutory appeals in NcriminalN cases Justifies Postponins review of N 

Richardson's insufficiency claim <thereby incr~asins the Possibility thatN 
Richardson's less-than-absolute interest in avoidins the risors of a N 

,,......._._ econd trial will be infrinsted), we ref•Jse to believe' at least in the N 

~bsence of clear evidence to the contrary, that Consress intended to N 

Preclude review of that issue when the result would have been to increase# 
the likelihood that Richardson's absolute risht to avoid an N 

unconstitutional conviction would be violated. N 

N • • • • • • • • • • 
Richardson Presents us with a~- appeal from the trial co•Jrt's denial ofN 

two motions based on his arsument that the evidence Presented asainst himN 
at his NcriminalN trial was insufficient. N 

• • • • • • • • • • 
Bearins the discomfiture and cost of a prosecution for NcrimeN N 

even by an innocent Person is one of the Painful oblisations of N 

N 

citizenshiP. N' 
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NSCALIA, Circuit Judse,N dissentins: N 

• • • • t • • • • • 

N 

N 

N 

It thus Produces a result that will brins the "'criminalN law Process into N 

sreater Public disrepute than the exclusionary rule' while at the same N 

· ime doins NcriminalN defendants an evident inJustice. The exclusionary N 

ule ordinarily does its work before a verdict of suiltY has been "' 
Prono•Jnced;"' 

• • • • • • • • • • 
Moreover, the very nature of a double JeoPardY claim is such "' 

that it is collateral to, and seParable from' the principal issue "' 

N 

at the accused's imPendins NcriminalN trial, i.e., whether or not the"' 
accused is suiltY of the offense charsed. "' . . ~ . . . . . . . 

Finally, the rights conferred on a "'criminal"' accused by the "' 
Double Jeopardy Clause would be sisnificantlY undermined if N 

appellate review of double JeoPardY claims were Postponed until "' 
after conviction and sentence. "' 

• • • • • • • • • • 
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The onlw answer to these auestions contained in the maJorit~ "' 
opinion-and, concurrent!~, its onlY prasmatic basis for distinsuishins "' 
Abney-is the th~eat of • 'leaden-footed administration of Justice, N 

Particularly damasins to the conduct of Ncriminal"' cases.•N 
~ ......... . 

N 

N 

N 

n mY view, this is well outweished bY the dual threat of destro~ins N 

Public confidence in the Judicial Ncriminal"' Process, and of denying the "' 
~efendant effective vindication of a constitutional guarantee. N 

• • • • • • • • • • . ,., 
the whole Proceeding is nullified' and nothins remains which can benefit "' 

N 
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H • • • • • • • • • • 
Such an a?Proach-denYing not only a constitutional double Jeopardy H 

claim but even a statutory risht to aPPeal insufficiency of the evidence H 

at an earlier trial-does not threaten to Produc€ an ineauitable HcriminalH H 

Justice system in the future any more than it has in the several hundred H 

,....... -ears Past. N 

N 
• • • • t • • • • • 

In fact, from the Point of view of overall impact upon the system of H' 
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HcriminalN Justicer ?rosecutorial error in failing to Produce sufficient N 

evidence is less demanding of the massive sanction of invalidatinS a H 

subseouent conviction. N 

N • • • • • • • • • • 

N 

And because the even-handedly offensive conseauences of the maJoritw's N 

Jurisdictional holdins render it most unlikely that that obstacle to N 

immediate appeal will long endurer the opinion foreshadows a reSime in N 

which NcriminalH cases resulting in huns Juries will routinely be appealed N 

for sufficiency-of-evidence review. N 

N • • • • • • • • • • a. 'Final Judsment in a NcriminalN case means sentence. H 
N 

• • • • • • • + • • 

The dissent reproves us because we sussest that aPPellate courts can N 

vindicate the constitutional rishts of a NcriminalN defendant after he has N 

been convicted. H 
N 

_,,...--....,__ ......... . 
he dissent maY really be exPressins disaPProval of Consress' decision toN 

sive a HcriruinalH defendant the risht to appeal his conviction since every N 

time an appellate court reverses a NcriminalH conviction it sets the 
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N 

•suiltw' NcriminalN freer arr in some casesr creates the Possibility that N 

he will be set free. N 
N • • • • • • • • • • 

Finallwr the dissent maw have a basic disagreement with the rule N 

reiterated by the ' SuPreme Court in Jackson v. Virsiniar 443 U.S. 307, 99 N 

s.ct. 2781, 61 L.Ed.2d 560 <1979), that resardless of what the Jurw doesrN 
a NcriminalN defendant is not suiltw unless the prosecution Presents N 

evidence from which a rational Juror could conclude beyond a reasonable N 

doubt that the defendant had committed the Ncrime. N In an~ event, we N 

refuse to shy away from the result we feel is compelled b~ law merely N 

because it Permits a NcriminalN defendant to arsue at the appellate level N 

after a second trial that his conviction was obtained under N 

constitutionall~ imPermissible circumstances. N 
: 

• • • • • • • • • • H 

n McQuilkin appellants appealed from a district court order vacatins H 

N 

heir NcriminalN ~ontemPt convictions before a masistrate because the firstN 
trial was imProPerl~ conducted without a Jury, and remanding for a new N 

trial. N 

• • • • + • • • • • • N r 
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n order to accept that arsument, the Supreme Court would have had to N 

~verrule the traditional rule that a NcriminalN defendant has no N 

constitutional risht to an aPPeal. N 

• • • • • • • • • • N 

Such delays are esPeciallY undesirable in NcriminalN Proceedinss. See N 

Dibella v. United States' 369 U.S. 121' 126, 82 S.Ct. 6541 6571 7 L.Ed.2dN 
61 4 ( 196 2 ) ( • the de l a y s and dis rt-IJ? t ions attendant •JP on int e rm e d i ate N 

appeal are esPeciallY inimical to the effective and fair administration N 

N 

of the NcriminalN law.•); Cobbledick v. United States, 309 U.S. 323r 325r N 

60 s.ct. 540r 541r 84 L.Ed. 783 (1940) ('encourasement of delay is fatal N 

to the vindication of the NcriminalN law'). N 

N 
• • • • • • • • • t 

On the other hand1 if the defendant is unJustifiablw convicted at the N 
second trial the inJurY increases in masnitude because he is then subJectN 
to the Punishment Prescribed for the Ncrime. NH 

N • • • • • • • • • • 
In the civil field as in the Ncriminal1N howeverr opinions denying N 

interlocutory review of the adeauacy of the evidence after huns Juries N 

are wont to Justify their denial bw assertins that the issue maw later beN• 
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aised if Plaintiff ultimatelw Prevails. N 

• • • • • • • • • • 
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DRUKKER COMMUNICATIONS, INC. v. N.L.R.B., C.A.D.C.11983. 700 F.2d 727. N 

0Pinion for the court filed bY Circuit NJudse SCALIA. NH 

NSCALIAr Circ ~ it Judse: NH 

• • • • • • • • • • 

N 

N 

N 

N 

N 

N 

Cf. Brady v. Maryland, 373 u.s. 93, 87r 83 s.ct. 1194, 1196, 10 L.Ed.2d N 

215 (1963) (suppression bw NcriminalN P osecutor of evidence favorable to N 

an accused violates due Process>. H 

• • • • • • • • • • 
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**DOCUMENT 14** 
UNITED STATES v. DONELSON, C. A.D.C.r1982. 695 F.2d 583. N 

N 

N, 

N 

1 OF 
N 



Before TAMM, Circuit NJudse, SCALIA, Circuit Judse,N and GASCH, l*I N 

District Judse for the United States District Court for the District of N 

Columbia. N 

Opinion for the Court filed b~ Circuit NJudss SCALIA. NN 

NSCA CIA, Circuit Judse: NN 

• • • • • • • • • • N 

.here• we found no reason to eauate the lensth of a Youth Corrections ActN 
sentence with the lensth of an ordinar~ NcriminalN sentence• because of itsN 
different Purpose (its 'basic theory •••N 

• • • • • • • • • • 
And we found sentences of Potentially sreater lensth than ordinaryN 
N c rim ina 1 N sentences Pe rm i tted bni;,~ •the c 1 ear 1 ansuase of the Act.• N 

• • • • • • • • • • 
We therefore do not discern• in the seneral structure of this sYstem N 

N 

N 

of NcriminalN trial and sentencins before masistrates, any denial of eaual N 

protection. N' 
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(7) Defendants elisible for Youth Corrections Act sentencins who are N 

convicted in NcriminalN Proceedinss before masistrates misht arsue that theN 
threat of receivins a lonSer Youth Corrections Act sentence N 

unconstitutionally coerced their waiver of risht to trial before an N 

Article III Judse. N 

N 
• • • • + • • • • • 

..----.. 2. We misht also have noted in this resard that the service of a Yo•JthN 
;orrections Act sentence brinss with it the possibility of exPunsement ofN 
the NcriminalN conviction. N 

N • • • • • • • • • • N, 
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UNITED STATES 

**DOCUMENT 1** 
v. BYERS' c.A.o.c.,1984· N 

j dS S 1 At'\t'\J H 

Circuit HJud•e SCALIA'N in which Circu~t. u He 
OP inion filed by . t""- ~ Circuit Jud Se MacK I NNON JOH•• 

WILKEY' GINSBURG, BORK and Senior H 

• • • • • • • • • • 

• • • • • • • • • • 
The values assisned to the comPetins interests do not chanse N 

because a court has elected to analyze the Guestion under the N 

suPervisorY power instead of the #Fourth Amendment. NH 

+ • • • • • • • • • 

One can hardly consider that enoush to comPlY with the Supreme Court's H 

instruction that the Nexclusionarw ruleN should be 'rest~ict~d to t~ose N 

areas where its remedial obJectives are thousht most eff 1cac1ouslY 
served.•H 

• • • • • • + • • • 

H 

H 

H 

90. The Supreme Court has held that a state Prisoner may not seek N 

habeas corpus relief on the sround that unconstitutionallw obtained N' 
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evidence was introduced at his trial if the state has Provided an N 

OPPortunitY for full and fair litisation of a NFourth AmendmentN claim. 
Stone v. Powellr 428 u.s. 465r 481-482, 96 s.ct. 3037r 3046r 49 L.Ed.2d N 

1067P 1080 (1976)+ N 

+ • • • • • • • • • 
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CARTER v. DUNCAN-HUGGINS, LTD., C.A.D.C.r1984. 727 F.2d 1225. N 

Dissentins opinion filed by Circuit NJudse SCALIA. NH 

1 OF 
N 

N 

t t t t t t t t + t N 

In Halperin v. Kissinser, 606 F.2d 1192 CD.C.Cir.1979), aff'd Per curiam N 

by an eGuallY divid~d Cou~t, in Part, cert. dismissedr in Part, 452 u.s. N 

71~ C1981>r_a case involving a substantive Hfourth amendmentN search and ~N 
seizure claim, this circuit explained the reach of CareY+ N 

• • • • • • • • • + N 

HSCALIAr Circuit JudserN aissentins: N 

• • • • • • • • • • N 

N 
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~MlREZ DE ARELLANO v. WEINBERGER' C.A.D.C.r1983. 

724 F.2d 143. N 

· id bu Circuit NJudse SCALIA· NH OPinion for the Court fl e ~ 
• • • • • • • • • • 

NSCALIAr Circuit Judse: NH 

t t t t t t t t t t • N 

N 

N 

N 

see u n i t e d states v • Hense l , 6 9 ef-i: • 2 d 1 8 < 1 st C i r • 1 9 8 3 > ' c e rt • de~ 1 e d ' . N 

u.s. ----, 103 s.ct. 2431r 77 L.Ed.2d 1317 (1983) <Colla~orat1on ~ith# 
Canadian authorities does not shield u.s. officials from.claim~ allesi~s N 

a - violation of the NFourth Amendment# bY a search and seizure in Canadian 
waters.); N N 

• • • • • • • • • • Nf 
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NSCALIA, Circuit uaserN dissentins: N 
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N 

N 

N 

N 

It thus Produces a res•Jlt that will brins the crimina-1 law Process into N 

sreater Public disrePute than the #exclusionary rulerN while at the same N 

time doins criminal defendants an evident inJustice. The #exclusionary N 

rule"' ordinarily does its work before a verdict of suiltw has been N 

P ronounced; N 

N • • • • • • • • • • 
Thusr it is not onlY true that the maJoritY's disposition will (as noted N 

a t the outset> more certainly release the suiltY than does theN 
Nexclusionary rule; NH 

• • • • • • • + • • N 
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