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THE CASE FOR VETERANS' 
PREFERENCE 

DEAN K. PHILLIPS 

The National Organization for Women oppose(s) any state, federal, 
county, or municipal employment law or program giving spec/al 
preference to veterans. 

The above resolution, which indiscriminately opposes all veterans' 
preference laws, was adopted by the National Organization for Women 
(NOW) at their 4th Annual Convention in September 1971. At that 
time, American soldiers were still dying on the battlefields of Indochina. 
This resolution was printed in the 1973 NOW publication "Revolution: 
Tomorrow is NOW." A proposed modification drafted in consultation 
with this author by the individual who chaired NOW's committee on 
Women in the Military was ignored at the 9th Annual NOW Conven­
tion in 1976. This proposal would have supported Veterans preference 
for disabled veterans and more limited preference for non-disabled 
veterans. A legislative aid from NOW's Washington, D.C. office advised 

• this author that the" ... 1971 NOW veterans preference resolution has 
not been rescinded or modified and still represents NOW's official 

This chapter is for Don MacMillan, Len Gilmer, and Dennis Rhoades. With specal 
appreciation to Ed Lukey, Tom Kiley, and Guy McMichael. lt is not the official Veterans 
Administration position, nor does it reflect VA opinion. 
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position." A proposed change similar to that submitted in 1976 was (at 
the request of the Federally Employed Women) resubmitted and again 
ignored at the October 1979 NOW Annual Convention and December 
board meeting. 

During the past three generations, the United States has become 
involved in World War II, Korea, and Vietnam. Those who served on 
active duty during thes" three armed conflicts at the very least experi­
enced a disruption in life style, generally from two to four years at very 
low pay, 1 and at worst were disabled or killed. In fact, 523,000 American 
military personnel died and more than 2.7 million were disabled during 
that period. Due to several factors, the casualties of these wars were 
suffered almost exd· · ·vely by men. One major factor was that while 
the military often had to draw its infantry, armor, and artillery soldiers 
from draftees, women have been completely exempt from the draft. 
Two other apparent factors include statutes, regulations, and policies 
limiting the percentage of women comprising the armed forces and 
more restrictive enlistment standards for women. Consequently, more 
than 98 percent of America's 30 million veterans are men. Any exami­
nation of the validity of veterans' preference in civil service employ­
ment and how it has or has not discriminated against women should be 
considered within this framework. 

Until 1972 the number of Military Occupation Specialities (MOS) 
available to women has been highly restricted and women have been 
subject to higher standards for enlistment. For example, men have been 
required to meet only those standards established for the particular 
MOS for which they enlist, sometimes not requiring a high school 
degree. On the other hand, women must have either earned a high 
school degree or passed a comparable equivalency examination. 

However, in order to determine whether the extreme language of 
the aforementioned 1 ~:"l NOW resolution can be justified, a review of 
efforts of American women to enter the military (particularly during 
time of war) must be considered. During World War II, when the United 
States had an available manpower pool about half as large as that during 
Vietnam, 16.5 million Americans served on active duty-350,000 of 
whom were women. The role of women was exclusively limited to 
noncombat jobs, although those women stationed in Europe lived in the 
same conditions as noncombatant men and suffered the same casualty 
rates as noncombatant men (0.5 percent). Following World War 11, the 
number of women on active duty dropped from 266,000 (2.2 percent of 
12.1 million personnel) in 1945 to 14,000 or 1 percent of the 1.4 million 
total strength in 1948.2 

In 1948 Congress passed legislation that precluded women from 
C(?mprising more than 2 percent of total active duty strength. This 
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statute remained on the books until 1967 when it was repealed by PL 
90-130. 

When the Korean War broke out, very few women attempted to 
enlist in the armed forces. A 1977 Department of Defense Background 
Study reports: 

With the advent of the Korean war, an unsuccessful effort was made 
to recruit some 100,000 women to meet the rapidly expanding 
manpower requirements. Young women just were not interested in 
serving, perhaps because of the unpopularity of that war at the time. 
Between 1948 and 1969, even including nurses, the percentage of 
women in the military never exceeded 1.5 percent and averaged 1.2 
percent of the total active strength.J 

At the time of the escalation of the Vietnam War in 1964 the 
percentage of women on active duty was less than 1 percent of the total 
military strength. It would appear that again women generally were not 
interested in entering the military. Despite the fact that Congress lifted 
the 2 percent statutory bar in 1967, women did not reach 2 percent o{ 
total active duty strength until mid-1973,• six years later. American 
ground troops had been pulled out of Vietnam in March of that year. 
Undoubtedly, the low percentage of women in the military during 
Vietnam might be in part attributed to the unpopularity of the war and 
enlistment standards that were more strict for women. Another factor 
was that prior to 1972 only 35 percent of all enlisted MOSs were 
opened to women. That year a Pentagon decision resulted in over 80 
percent of MOSs opening to women by 1976. 

Currently, major restrictions on the recruitment of and duties 
assigned to women in the U.S. military establishment are not explicitly 
incorporated in federal law. According to the conclusions of a 1977 
Brookings Institution study, it is the current policies established by the 
individual military services themselves that limit opportunities for 
women. 5 A reading of the July 22 and September 1, 1977, hearings 
before a subcommittee of the Joint Economic Committee of the U.S. 
Congress indicates that despite the fact that most MOSs are now 
opened to women, females comprise only 6.6 percent of active duty 
personnel, and long-range armed forces plans call for the percentage of 
women serving on active duty to be about 10 percent of our total 
strength.0 The Department of Defense reports active duty women were 
19,000 in 1964; 25,000 in 1968; 117,000 in 1978; and the goal for FY 
1984 is 208,000. 7 The Brookings study refers to surveys indicating that, 
in general, neither female nor male members of the armed forces appear 
to oppose the concept of assigning women to combat units or aboard 
naval combat vessels. However, the report concludes that "many of the 
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women who end"·'it= a combat role for women do not appear to want 
such a role for themselves."• Nevertheless, women have correctly 
concluded that their preclusion from assignment to combat vessels 
under 10 U.S.C. 6015 had adversely affected their chances for career 
advancement and in 1978 a class-action suit in which the American Civil 
Liberties Union represented female Navy personnel was successful in 
overturning the statute that had limited assignment of women to 
hospital ships and transports (OWtns v. Brown, 455 F. Supp. 291 (1978)1 . 

Regardless of the various factors that resulted in very few women 
serving on active duty during the Vietnam War, the fact remains that 
the brunt of the "blood and guts" years of the Vietnam era was borne by 
men. During the decade that has become known as the Vietnam era, the 
manpower pool was double that of World War II when nearly 25 million 
young men were of draft age. Over 9.3 million ultimately served on 
active duty and 3.1 million in Vietnam. 

An extensive and well-researched study done in conjunction with 
Ralph Nader's Center for the Study of Responsive Law concluded that 
the soldiers who fought in Vietnam were hardly drawn at random from 
the general populat·"n.9 Student draft deferments grew by 900 percent 
between 1951 ar,.J 19661° and were primarily utilized by middle class 
youths who had the money and life style conducive to college. Hence, 
much of the fighting in Vietnam was done by the working class and 
urban poor who were less able to utilize that legal dodge. 

In 1965 many youths were enlisting in the military service as a 
means of upward social mobility that they could not find in civilian 
life, 11 only to find themselves carrying a rifle . By 1965 one soldier of 
every six killed in Vietnam was a draftee. However, as the scope of the 
war became more prolonged and manpower needs increased, Americans 
became aware of the fact that enlistment in the infantry, armor, or 
artillery increased the odds of being wounded or killed. Consequently, 
increasingly fewer men enlisting in the armed forces requested combat 
arms MOSs. Since the armed forces had to rely on the draft to meet 
manpower needs in the combat arms, draftees began to shoulder an 
ever-increasing load of the fighting. By 1966 one of every five Ameri­
cans killed was a draftee. In 1967 and 1968 more than one of every three 
American soldiers who died was a draftee. By 1969 and 1970 draftees 
suffered more than 40 percent of total U.S. casualties in Vietnam and 60 
percent of U.S. Army combat deaths. Draftees comprised 54 percent of 
those wounded in 1 969. 12 By 1970 less than 5 percent of individuals 
enlisting requested that they be trained for infantry, armor, or artil­
lery.13 That year 57 percent of Army casualties were draftees.14 Enlis­
tees who had not requested any specific MOS or duty station, and had 

· been sent to Vietnam in combat arms slots, comprised 30 percent of the 
1970 casualties. Thus nearly 90 percent of U.S. casualties that year 
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were suffered by individuals who had not requested combat arms 
training or Vietnam duty. The casualty rate for draftees is illustrated in 
Tables 18.1 and 18.2 . 

Because of advances in medical techniques and the courage of 
helicopter medivac pilots and crews, Vietnam veterans survived crip­
pling wounds that would have been fatal due to shock or loss of blood in 
previous wars. Thus, the percentage of Vietnam soldiers suffering 
amputation or disabling injury to their legs or feet ·was 300 percent 
higher than in World War II and 70 percent higher than in Korea.15 

Casualty rates were disproportionately higher for blacks who 
enlisted for combat arms MOSs earlier in the war and for their younger 

TABLE 18.1: Army Draftee Casualties as a Percentage of 
Total Army Enlisted Casualties, 1965-70 

IG/ltd in 
Action Woundtd 

1965 28 24 

1966 34 35 

1967 57 58 
1968 58 57 

1969 62 54 
1970 57 57 

Source: "Extension of the Draft and Bills Related to the Voluntary force Concept and 
Authorization of Strength Levels," Hearings before the Committee on Armed Services, 
House of Representatives, 92d Cong., 1st sess., februuy 23-25, March 1-5, 9-11, 1971. 

TABLE 18.2: Army Draftees Killed In Action as a 
Percentage of Total Army Enlisted Killed In Action 
tor Selected Occupational Groupings, 1965-70 

Htlicopt,r 
lnfimtry Armor Artilltry Mtdical Crtws 

1965 29.0 30.0 27.3 45.0 9.1 

1966 34.6 30.6 35.9 44.1 28.8 

1967 60.6 49.5 50.4 52.9 36.8 

1968 63.5 49.6 59.5 50.4 21 .0 

1969 68.8 50.0 59.5 50.8 18.6 
1970 1st half 69.4 42.1 55.4 54 .2 23.7 

Cumulative 60.1 49.5 55.1 50.4 22.6 

Souru: '" Extension of the Draft and Bills Related to the Voluntary force Concept and 
Authorization of Strength Levels," Hearings before the Committee on Armed Services, 
House of Representatives, 92d Cong., 1st sess., February 23- 25, March 1-5, 9-11, 1971. 
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brothers who were later drafted while many of their predominantly 
white counterparts were safe in college under the mantle of the student 
draft deferment. Blacks comprised less than 5 percent of college 
enrollments in 1965.16 Department of Defense reports indicate that 
between January 1961 and April 1975, 57,505 American soldiers died in 
Vietnam.17 While blacks averaged about 9.3 percent of total active duty 
personnel in 1965-70,11 they suffered 7,241 or 12.6 percent of the 
deaths-35.5 percent in excess of their percentage of the U.S. armed 
forces and 30 percent in excess of their presence in Indochina . (During 
the Vietnam fighting, blacks comprised 10 percent of U.S. armed forces 
in Southeast Asia.) Disproportionately high casualty rates for Spanish­
surnamed soldiers have also been reported.19 

The unusually high casualty rates for minorities during Vietnam in 
part can be attributed to Project 100,000, which the Department of 
Defense implemented in October 1966. Under this program, more than 
300,000 men whose intelligence induction tests scores were between 
the tenth and thirtieth percentiles were no longer determined ineligible 
for induction. Thirty-seven percent of these Project 100,000 men were 
sent to the infantry units in Vietnam. During the first years of the 
program, 225,000 men were admitted into the military under the 
modified mental standards, but only 7.5 percent of them received 
remedial education. Reportedly, more than 41 percent 20 of this group 
were black; more than 40 percent of the Project 100,000 men were 
given combat-related assignments in infantry, armor, or artillery; and 
half of the Army and Marine contingent went to Vietnam. By the time 
they were an average of 18 months into their period of service, the 
Project 100,000 men had been decimated- lo percent were either killed, 
wounded, or received less-than-honorable discharges.2 1 For political 
reasons, the 1 million-member force comprised of the Reserves and 
National Guard was not called to active duty to serve in Vietnam. The 
activation of 3 percent of that force occurred in 1968, but those 
individuals were mainly support troops. Understandably, there were 
long waiting lists to enter the Guard and Reserve units- at the end of 
1968, the waiting list for the Army National Guard exceeded 100,000 . 
Only 1 percent of the National Guard Reserve soldiers were blacks.22 

Despite the . fact that the agony of Vietnam was suffered almost 
entirely by men, and a disproportionate percentage of minority men, 
treatises on sex discrimination often ignore perhaps tht most blatantly stxisl 
policy in our nation's history: the limitation of the drafting of those who 

. , will die and be cr:..,oled in combat exclusively to the male sex . A case in 
point is a lengthy sex discrimination law school text released in 1975.23 
The text quotes a woman whose complaint ignored the plight of Project 
100,000 soldiers: 
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Military service benefits, especially for the young with limited educa­
tion or training, accompany the responsibility. Since October 1966, 
some 246,000 young men who did not meet the normal mental or 
physical requirements, have been given opportunities for training and 
correcting physical problems, while such opportunities are not open to 
their sisters.H 

The editors give only the briefest attention to the hardship suf­
fered by those who served in combat in World War II, Korea, and 
Vietnam or the loss of time suffered by those who served in noncombat 
roles during those wars, much less the gruesome plight of Project 
100,000 soldiers. Ironically, upon their release from active duty, very 
few veterans find that their military training has prepared them to 
assume many civilian jobs. A 1969 Bureau of the Budget Report, limited 
to those veterans who secured employment, found that only 12 percent 
had used skills or training gained in the military.25 A 1973 Veterans 
Administration study reported that less than half of the veterans 
surveyed received any technical or academic training while on active 
duty. Of those veterans who had received training, only 29.6 percent 
indicated that their training was helpful in obtaining a civilian job. 
Individuals who entered the military with less than a high school degree 
(for example, Project 100,000 people) fared even worse:" About half as 
many of the veterans with 1 to 11 years of schooling received technical 
or vocational training in the service as those who had a high level of 
education attainment .26 

A blatant misunderstanding of Project 100,000 was demonstrated 
in a January 1979 civil action filed against ten federal agencies by Sears, 
Roebuck and Company. Sears apparently attempted to prevent the 
federal government from enforcing affirmative-action statutes and 
regulations. Sears claimed that the government created a dispropor­
tionately white male management segment of the population, in part, 
through its military institutions-the subjection of only males to the 
draft and the limitation on the percentage of women permitted in the 
armed forces . Sears alleged that training and education in the military 
and subsequently under the GI Bill has been exclusively utilized by 
males. Incredibly, Sears cited Project 100,000 as an example of the army 
turning "into the nation's largest school."27 This suit was dismissed 
May 15, 1979, for failure on the part of Sears "to present a justiciable 
case or controversy." 

During the Vietnam era, men argued unsuccessfully before federal 
courts that Congress' exemption of women from the draft denied men 
the "equal protection" guaranteed them under the Constitution. In aU 
five cases the men were ultimately unsuccessful as the courts ruled that 
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the subjection of only males to the draft was rationally related to a 
legitimate power of government-to raise and support armies under 
Article I, section 8 of the Constitution.21 

THE VETERANS' PREFERENCE ACT OF 1944 

In June 1944, the month allied paratroopers and infantry soldiers 
made the Normandy landings at tremendous human cost, the 78th 
Congress passed PL 359: The Veterans' Preference Act of 1944. In 
addition to breaking new ground for veterans, this law codified the 
various statutory, regulatory, and executive-order provisions that had 
already been in existence. 

Among its several sections, the act provided for an addition of five 
points to the civil service test scores of nondisabled war veterans. Ten 
points were added to the passing test scores of disabled veterans, and 
compensably disabled veterans were then placed at the head of the civil 
service register. Ten points were also granted to widows and wives of 
severely disabled veterans. Although the points could not be used for 
promotions, they could be used more than once. This procedure applied 
to government jobs other than some positions in the excepted service 
where no examinations are given (for example, scientists) or the 
positions of guards, elevator operators, and custodians where veterans 
were granted absolute preference. In addition, the "rule of three" 
provided that if a veteran were among the top three applicants for a 
particular job with a government agency, in order to bypass the veteran 
and select a nonveteran, the agency was required to receive written 
permission from the Civil Service Commission. Veterans were also 
granted certain job retention rights over nonveterans with similiar 
status and performance records in the event of a reduction in force. 
Additionally, due process rights in cases of disciplinary action, such as 
dismissal or suspension from civil service jobs, were granted veterans, 
widows, and wives of severely disabled veterans. After some debate, 
what was to become PL 359 passed the House and ultimately the Senate 
with only one nega,ive vote. A reading of the statute and the legislative 
history that includes the Hearings, House, and Senate Reports,29 and a 
review of excerpts from the Congrtssional Rtcord during the period 
immediately prior to the passage of the act, indicate that although 
readjustment appeared to be a major concern of Congress, it was clearly 

.. the intent of Congress to place no restriction on the number of times an 
eligible individual could utilize veterans' preference. Nor did Congress 
set a date after which a veteran could no longer exercise veterans' 
preference. However, for the positions of guards, elevator operators, 

1 The CaN for Velerana' Preferenc:e / 351 

messengers, and custodians, the preference was to extend for the 
duration of the war and for a period of five years following the 
conclusion of the war. Congress had the authority to permit this 
particular preference to continue, and it is still implemented at this 
writing. 

The hearings indicate that the proposed legislation was nearly 
universally embraced. However, the National Civil Service Reform 
League and the League of Women Voters urged that points not be 
added to the test score of an eligible veteran, widow, or wife of a 
severely disabled veteran unless the score was a passing one.30 N. P. 
Alifas, president of District 44, International Association of Machinists, 
introduced a statement that urged the bill not be passed. While he did 
not claim the veterans' preference law might adversely affect women as 
a class, AJifas warned of "having the population divided into two rival 
camps for the next couple of generations." He further warned that the 
proposed legislation" go(es] so far in giving preference to ex-servicemen 
and women . .. that American citizens without military service may as 
well seek other employment if now in the (civil) service and refrain 
from making application for government positions in the future."J1 

After some effort Alif as was able to persuade the chairman of the 
Senate Committee on Civil Service to include his written testimony on 
the record. 

While Congress ended five-point preference for post-World War II 
veterans, it later granted five-point preference to those nondisabled 
veterans who served on active duty during the Korean War. Ten-point 
preference was retained for veterans disabled even during peacetime 
and that policy exists to this day. Individuals entering the military 
between 1955 and 1966 were not eligible for five-point preference. 
However, five points were granted nondisabled veterans (PL 89-554, 
September 6, 1966) upon the expansion of the Vietnam War. In 
September 1967 Congress provided the five-point preference retroac­
tively for nondisabled veterans who served during the years 1955-67 
(PL 90-83(6)(8)). The granting of this five-point preference to those 
entering active duty was not terminated until the passage of PL 94-502 
in October 1976. Hence, Congress responded to the Vietnam War by 
extending five-point eligibility to individuals who served during the 
nearly 22-year span between 1955 and 1976. Thus, far more than the 
9.3 million who served during the Vietnam era, including 3.1 million 
who served in Vietnam, were eligible for the five-point preference. 
Additionally, while theoretically not in the job market, nondisabled 
veterans who served during the Korean War and World War II remain 
eligible for five-point preference. 

As the Vietnam War drew to a close, an increasing number of 
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women's organizations called either for an end to or a reduction of 
veterans' preference. A 1975 study by the Women's Program Commit-
tee of the Denver Federal Executive Board reviewed the effects of the 
Veterans' Preference Act of 1944.32 While grossly understating the 
plight of draftees by observing that "those drafted into military service 
may have suffered disruptions in their normal life style, ... " the study 
concluded that veterans' preference had an adverse effect on the 
employment prospects of women since less than 2 percent of America's 
30 million veterans are females. Reportedly nonveteran females ac­
counted for 53 percent of the Civil Service certifications but only 44 
percent of the selections, while veteran males accounted for only 27 
percent of those certified but 34 percent of those selected for Civil 
Service jobs. The study pointed to a 1974 Civil Service Commission 
report on handicapped veterans who indicated that of 199,592 veterans 
studied who were receiving ten-point veterans' preference, only 10 
percent were coded as handicapped under the Civil Service Commis­
sion's criteria !or rr.porting physical impairment.l3 From this, the 
Women's Committee study concluded that many veterans receiving ten 
points as being disable:i were not significantly adversely affected by 
military service. The study pointed out that to be eligible for ten-point 
preference a ve,-. _ .m ,1eed only establish the present existence of a 
service-connected disability or be receiving compensation, disability 
retirement, benefits, or pension based on a public statute. The fact that 
such disability need not be suffered as the result of combat wounds was 
illustrated with the example of a veteran whose ten-point disability 
preference was reportedly the result of the loss of an eye while playing 
handball. The Denver study further reported that the average number 
of active duty years served by male veterans studied that received 
preference points was 16.7 years, thus implying that many veterans 
enjoying preferenLe points were not first-term enlistees or draftees but 
retired career officers and noncommissioned off icers.34 

The adverse effects of veterans' preference on women in federal 
hiring were later cited in a comptroller general's report to the Congress 
in 1977 in which examples of federal civil service registers "blocked" by 
veterans were cited.J~ This report recommended that Congress con­
sider limiting veterans' preference to a one-time use and/or imposing a 
time limit for use of veterans' preference. These recommendations 
were based on responses received by the General Accounting Office 
from numerous government agencies. 

The reporr also revealed that the same agencies reported using 
·· "questionable procedures to obtain women who cannot be reached on 

the CSC (Civil Service Commission) registers." Specific examples in-
cluded: 
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Writing job descriptions to fit the qualifications of particular (nonvet­
eran female) applicants. 

Listing jobs with CSC as "intermittent" employment to discourage 
veteran applicants. 

Requesting and returning certificates unused until veterans who are 
blocking the register have been hired by another agency or for other 
reasons are no longer blocking the register.36 

On October 4, 1977, Alan K. Campbell, chairman of the U.S. Civil 
Service Commission, testified before the House Subcommittee on Civil 
Service and stated that veterans' preference had seriously impaired the 
employment prospects of women in the 2.8 million-member federal civil 
service.37 He reported that veterans comprise 25 percent of the national 
labor force but hold down about 50 percent of the federal jobs. 

On May 22, 1978, during hearings before the House Committee on 
Post Office and Civil Service, Chairman Camp:.~c reported that ~rely 
half of veterans hired by the federal government in 1977 were 
Vietnam-era veterans: 

Finally, in relation to the specifics of the impact of veterans' prefer­
ence, not only on women but on veterans competing with veterans, CS 
percent of the veteran hires last yeu were veterans who Hrved 
before Vietnam. That means that the '✓ietnam veteran today is 
competing with the pre-Vietnam veteran for jobs, and obviously at a 
disadvantage because of the greater experience the older veteran 
has.l• 

No information was presented by Campbell to indicate how many of the 
pre-Vietnam veterans hired had served between 1955 and 1964. 

In the years following the passage of PL 359, nearly all 50 states 
and many local governments have adopted veterans' preference policies 
that vary widely in scope from "absolute" preference as in Massachu­
setts and New Jersey to minimal five- or ten-point "one time" use 
preference in Colorado. Often the preference is similar to federal 
preference that could be placed roughly in the middle of a degree-of­
preference continuum. When challenged in the federal district and 
circuit courts and the U.S. Supreme Court, all of these statutes have 
ultimately been upheld as constitutional. 

It might appear that the Civil Rights Act of 1964 would provide an 
effective vehicle for establishing a prima facit case of discrimination 
against women through the use of statistics. This would then shift the 
burden to the defendant (government) to justify its practice of extend­
ing preference to veterans-particularly in those jurisdictions where 
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such preference is absolute. However, in enacting Section 712 of the 
Civil Rights Act of 1964 (42 U.S.C., Section 2000(e), et seq.I, Congress 
specifically exempted veterans' preference from attack under the act: 
"Nothing contained in this subchapter shall be construed to repeal or 
modify any federal, state, territorial, or local law creating special rights 
or preferences for veterans." 

As a result, the Civil Rights Act has generally not been an avenue 
of approach for those who would challenge veterans' preference. Two 
more recent exceptions may or may not indicate a new trend. One 
exception resulted when a nonveteran female attorney successfully 
utilized Title VII of the Civil Rights Act in alleging sex discrimination 
with respect to the Veterans Administration's longstanding policy of 
submitting only names of veterans for appointment to membership of 
the Board of Veterans Appeals, Krtnzrr v. Ford, 429 F. Supp. 499 (1977). 
The court he!C: t hat t he policy of total exclusion of nonveterans was not 
created by statute and, therefore, the court did not permit the exemp­
tion under section 71.,2 when it ruled in favor of the plaintiff. The VA 
did not request that this decision be appealed. 

Another exception occurred February 5, 1979, when the federal 
judge for the Northern District of Illinois held that the Chicago 
Regional Office of the Veterans Administration and the U.S. Civil 
Service Commission had violated the rights of women and black 
Veterans Administration employees under Title VII of the Civil Rights 
Act.39 Claims - ~Judicators had been hired from a special Civil Service 
list comprised mainly of white Vietnam-era veterans with college 
degrees. The court held that the federal government had gone beyond 
any legal authority it had been granted by Congress-despite the 
exemption in section 712 of the act . The Solicitor General denied the 
VA request that this case be appealed. 

THE MASSACHUSETTS CASE 

The Massachusetts statute was the subject of a landmark June 5, 
1979, decisic.,1 rendered by the U.S. Supreme Court, 442 U.S. 256 
(1979). The constitutionality of that statute was upheld by a vote of 7 to 
2. The statute provides that all disabled and nondisabled veterans with 
passing test scores must be ranked ahead of nonveterans even if the 
nonveteran scored higher on the competitive examination. This is far 
more absolute than the five- and ten-point federal preference statute. 
On March 29, 1976, this case first gained national attention as Anthony 
v. M,machustlls , 415 F. Supp. 485 (1976) when a three-federal-judge 
panel voted 2 to 1 to declare that the "absolute" Massachusetts prefer-
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ence was unconstitutional in that it denied women equal protection of 
the law as guaranteed by the Fourteenth Amendment. 

While the lower court acknowledged that the Massachusetts sta­
tute "was not enacted for the purpose of disqualifying women from 
receiving civil service appointments, . . .'' 40 it held that the current 
formula was too severe and recommended a "point system" similar to 
that utilized by the federal government as acceptable alternative.41 

Because of the constitutional question involved, the Massachusetts 
attorney general appealed the district court decision directly to the U.S. 
Supreme Court. On October 11, 1977, the U.S. Supreme Court, by a 
vote of 6 to 3, vacated the lower court order and remanded the case back 
to that court with specific instructions (46 U.S. LRw Wttk 3237-38). 
These instructions directed the lower court to apply the Washington v. 
D,wis, 426 U.S. 229 (1976) doctrine, which held that in order to prove a 
claim of invidious discrimination under the equal protection argument, 
a plaintiff must prove that there was an actual intent to discriminate on 
the part of the legislature when it enacted a statute that resulted in an 
adverse impact upon a particular class. 

Since in its March 1976 decision the lower court had conceded that 
the Massachusetts legislature had not intended to discriminate against 
women when it passed its veterans' preference statute, it appeared that 
upon remand the lower court would apply Wash,t1gton v. Davis in a man­
ner that upheld the constitutionality of the veterans' preference sta­
tute. 

However, on May 3, 1978, in its application of the Washington v. 
Davis doctrine, the lower court ruled 2 to 1 that the Massachusetts 
legislature intended to discriminate in passing an absolute veterans' 
preference statute. The two member majority justified this conclusion 
by claiming that since 98 percent of veterans are male and only 2 
percent are female. the legislature "intended" to injure the employment 
interests of women in passing an "absolute" veterans' preference law 
(Fttnty v. Massachusetts, 451 F. Supp. 143 (1978)). 

In June 1978 the attorney general of Massachusetts appealed this 
latest decision and in October 1978 the U.S. Supreme Court agreed to 
hear the case. After seeking input from the general counsels of numer­
ous government agencies,• the Solicitor General of the United States 
filed a 42-page amicus brief with the U.S. Supreme Court in December 

•Edilon' nolt: As the special assistant to the VA general counsel, Mr. Phillip• wu 
actively involved in the preparation of a November 1978 memorandum in which the VA 
encouraged the Solicitor General of the U.S. to file a brief urging the U.S. Supreme Court 
to uphold the con1titutionality of the MaHachusetts veterans' preference statute. While 
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1978. This brief defended the general concept of veterans' preference 
and requested that the U.S. Supreme Court uphold the constitutional­
ity of the "absolute" Massachusetts veterans' preference statute, ob-

serving that 

in many respects, military gender distinctions operate to the disadvan­
tage of men, not in their favor. Conscription extends only to men, and 
only men are sent into combat. Thus, all women in the military have 
entered the service voluntarily, while many men have not. We 
recognize, c f course, that seemingly preferential treatment is not 
always benign, and that women as well as men may suffer because of 
gender distinctions in the military. Nonetheless, in significant re­
spects, men have plainly been disadvantaged by the gender distinc­
tions established by the military. The district court's assumption that 
the veterans' preference perpetuates a form of discrimination against 
women is therefore not altogether accurate. 

The Solicitor General further contended that the lower court's distinc­
tion between "nurpose and intent" was illusory and that it could not 
properly conclude the Massachusetts preference statute's adverse effect 
on women was intended by the legislature. (In its prior decision the 
lower court conceded that the legislature intended to benefit veterans 
rather than to injure women.) The Solicitor General later permitted 
four separate government agencies each represented by a female 
general counsel (Equal Employment Opportunity Commission, Depart­
ment of Labor, Department of Defense, and Office of Personnel 
Management) to file a subsequent amicus brief in February 1979. The 
brief, while taking no position on the validity of the Massachusetts 
statute, attempted to draw a distinction between the "absolute" prefer­
ence formula of Massachusetts and the more moderate federal formula . 
Oral arguments were heard February 26, 1979 (47 U.S. l.Rw Wttk, 3579-

80). 
It is ironic that the mantle of the equal protection clause of the 

Constitution that had been denied those men who tried to prove in 
court that the draft was sexist during the Vietnam War was now being 
utilized by nonveteran women who claim that some forms of veterans' 
preference deny •hem equal protection of the laws. Because sex, unlike 
race, has been held not to be a "suspect" classification by the Supreme 
Court, men attempting to avoid the draft utilizing the aforementioned 
equal protection argument were able to convince the courts to apply 

· · the VA memorandum was not supportive of lifelong "absolute" preference for nondis­
abled veterans Ha policy inue, it warned that the striking down of such a statute from a 
constitutional sundpoint would ultimately render less absolute forms of preference 

, vulnerable to future constitutional challenge. 
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only the "rational basis" test in their cases. Thus the government had to 
prove only that the drafting of exclusively men was reasonably related 
to the accomplishmeJlt of a legitimate power of government-raising 
and maintaining the armed forces . Under the "strict scrutiny" test, 
which the courts apply if the plaintiff claims denial of equal protection 
by government action on the basis of race (a suspect classification), the 
government is held to a considerably tougher standard: It must prove 
that its classification must be necessary to promote a compelling 
government interest. Since the Massachusetts veterans' preference 
statute recently at issue is neutral on its face (and because sex has not 
yet been held to be a suspect classification), 42 it is not surprising that in 
applying Washington v. Davis the U.S. Supreme Court found the Massa­
chusetts statute did not deny women equal protection of the law. 

Combat veterans in particular were angered at the rather cavalier 
reference to the draft laws made by the lower court in fmt,y: "women 
have always been ineligible for the draft."u Rather than concluding 
that women have always been intligiblt for the draft, that court would 
have been more accurate in stating that women have never been tMbjtcttd 
lo the draft. This is particularly so in light of the high casualty rates of 
draftees in Vietnam. The lower court also stated that "from 1948 until 
1967, women were prohibited from making up more than 2 percent of 
the total personnel in the armed forces.''u That court ignored the fact 
that after the 2 percent statutory bar was lifted in 1967, women in 
1968, 1969, 1970, 1971, and 1972 still failed to comprise even 2 percent 
of the armed forces, while many of their male counterparts were faced 
with a most onerous task in Indochina. NOW and nine other organiza­
tions filed a 27-page amicus brief with the :J.S. Supreme Court 
addressing Fttnty and claiming that "women's participation in the 
military had been severely limited throughout American history." 
However, the fact remains that most women did not seek enlistment in 
the military during the Korean and Vietnam Wars and, hence, belated 
cries of denial of equal protection, particularly from NOW, have a 
hollow ring. In fact, a June 1, 1979, letter from the director of Freedom 
of Information and Security Review of the Department of Defense 
reported that from 1964 lo 1971 wonun filtJ no l11~Mils in 11ny of lht 94 ftdtr11l 
district courts claiming that mlricliw slalults, rtgul11tions, or policitS injMr,J lhtir 
tmploymtnl opporlunilits by making ii mort Jif/icMII for thtm lo tnlisl in lht military. 
During lht tnlirt Vitlnam War (1964-73) no such suits were filed against 
the Departments of the Army or Navy and only two such suits were 
filed against the Department of the Air Force during the later stages 
of the war (1971 and 1972) and women's organizations did not partici­
pate as plaintiffs in either suit. 

A review of previous court decisions with respect to challenges to 
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veterans' preference statutes gave a rather clear indication that the 
Supreme Court wouH uphold the constitutionality of the Massachu­
setts statute.u Future efforts to modify veterans' preference statutes 
will probably l::e limited exclusively to legislative action. 

ADMINISTRATION EFFORTS TO MODIFY THE FEDERAL LAW 

With the exception of eliminating life-long preference for veterans 
retiring with the equivalent rank of major or above (PL 95-454, section 
307) the administration effort to modify veterans' preference during 
the 95th Congress was unsuccessful. Under that proposal, as originally 
presented in 1\-,arch 1978, nondisabled Vietnam-era veterans would 
have been limited to a one-time use of the preference, which would 
have to have been utilized within ten years after separation from active 
duty. That would have immediately eliminated the eligibility of about 
one-half of those who-served during the Vietnam era and two-thirds of 
those who actually served in Indochina. Major veterans' organizations 
argued that this would violate an implied contract the government 
made with those who served on active duty during time of war. While 
they did not think this reasoning could apply to those veterans seeking 
federal employm ... nt who served on active duty from Ja~uary 1955 to 
September l'io6 and were "grandfathered" in under the Vietnam-era 
amendments to the Veterans Preference Act of 1944, many Vietnam­
era veterans knew that World War II and Korean War veterans had 
been provided the opportunity to use preference points more than once 
with no time limit. For that reason some thought it unfair that 
Vietnam-era veterans should be limited to a one-time use that must be 
exhausted within ten years after separation. In June 1978 the time limit 
was changed to 15 years by the House Committee on Post Office and 
Civil Service. On September 11, 1978, the House of Representatives 
rejected the administration proposal to modify veterans' preference by a 
vote of 222 to 149. The House then voted 281 to 88 to retain veterans' 
preference in federal civil service in its current form . It would appear 
that an effort to modify veterans' preference prospectively in the event 
of another war rather than retrospectively may fare more successfully 
in the Congress. 

It appears unlikely that any substantial modification of the Veter-
ans Preference Act of 1944, as amended, will be enacted by the 96th 
Congress. In May 1978, Campbell reported that barely half of the 
veterans hired in federal service in 1977 were Vietnam-era veterans. By 
implying that Korean War and World War II veterans comprised nearly 
half the veterans hired that year, he justified the administration 

l 
i 
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modification efforts as in the best interests of Vietnam-era veterans. 
However, subsequent to the defeat of that measure, Campbell reported 
different conclusions in May 1979: "We found that Vietnam Era 
Veterans accounted 'for 71 percent of all the veterans hired [in federal 
government) in fiscal 1978. In calendar year 1976 that rate was 68 
percent." 46 

While there have been some more recent efforts on the part of the 
Department of Defense to expand the role of women in the military, 
the fact remains that DOD's goal calls for women to comprise no more 
than 10-11 percent of military personnel by FY 1984. Effective October 
1, 1979 the policy was modified so that the disparity in Army enlistment 
standards has been considerably narrowed. (The attrition rate for 
women, though still higher than for men has dropped significantly since 
a 1975 directive which no longer permitted automatic discharge upon 
pregnancy.) Effective Oct. 1, 1979, the Army enlistment standards were 
modified so that they are virtually the same for men and women. The 
impetus for the liberalization of this policy was at least in part a court 
challenge by the American Civil Liberties Union.•7 

DEJA VU: REGISTRATION FOR THE DRAFT 

At the same time the assertion that veterans' preference denies 
women equal protection was under review by the U.S. Supreme Court, 
the House Armed Services Committee reported favorably 30 to 4 in 
May, 1979, on proposed legislation (HR 4040 sections 812-815) that if 
enacted as written would have required that only mtn register for the 
draft . While this provision was later killed by a House vote of 252-163, a 
similar measure (S. 109) was reported favorably 12 to 5 by the Senate 
Committee on Armed Services on June 19, 1979. If enacted, as written 
S. 109 also would have required that only males register for the draft. 
At this writing S. 109 has not yet faced a full Senate vote. Although 
there was public notice of the House and S .. nate Armed Service 
Committee hearings on this matter, a review of the witness lists, 
Committee Reports, and Hearing transcripts indicates that no womens' 
organizations offered oral or written testimony before these commit­
tees claiming that women should be "eligible for the draft" from either 
an equal employment opportunity or equal responsibility point of 
view. 41 It is the opinion of this writer that if this proposed legislation is 
enacted and men are subject to the draft, numerous lawsuits will be 
filed by them claiming that the subjection once again of only men to 
draft registration denies them equal protection of the law. In a case 
decided subsequent to the Vietnam War, the U.S. Supreme Court 
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established a three-tiered test redefining the standard for violations of 
the equal protection clause in sex discrimination cases.49 Accordingly, in 
the opinion of this writer, it is now an open question whether men 
would be successful if they filed suits challenging the constitutionality 
of any future legislation that continues to exempt women from draft 
laws. If such suits are filed and prove successful, the issue of whether 
the Equal Rights Amendment would require women to face any future 
draft laws would then be allJ)Ot question. 
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February 25, 1980 

Dean K. Phillips 
1700 Sherwood Hall Lane 
Alexandria, Virginia 22306 

Dear Dean: 

. I have just finished reading the final draft of your 
illuminating chapter written for "Strangers at Home: Vietnam 
Veterans Since the War". Thank you once again for your note 
of special acknowledgment. 

It has occurred to me that I have never provided you 
with a similar written "thank you" for your personal in­
volvement in the Feeney case. Presenting that case to the 
Supreme Court of the United States was deeply satisfying, 

. but the effort was certainly made easier by the ready 
availability of crucial statistics not only from your 
agency, but from your personal writing. Equally important 
to the Commonwealth's success was the amicus brief filed 
by the Solicitor General. That brief reinforced many of the 
arguments I made to the Court and was certainly of material 
assistance to the Commonwealth's defense of our veteran 
preference statute. I know that you and your agency were 
instrumental in convincing the Solicitor General to file 
that brief and, on behalf of the many veterans whose interests 
I represented before the Court, I thank you for your active 
role of advocacy. 

As you know, the Feeney case has been appealed to the 
Supreme court once again. This time the appeal raises only 
a single discrete procedural issue and I think it unlikely 
that the Court will note probable jurisdiction. In the 
event the Court does note jurisdiction, however, I am con­
fident I can count on you for assistance once again. 
Thanks. 

V~y:e~ 
Thomas R. Kiley-[} 
First Assistant Attorney General 

fllt,tl' /vb 
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Mr. Dean K. Phillips 
1700 Sherwood Ball Lane 
Alexandria, Virginia 22306 

Dear Mr. Phillips: 

June 1. 1979 
Ref: CORR 79-160 

. 
This is in response to your Freedom of Information Act request 
dated May 12, 1979, for information on the number of cases "filed 
between August 4. 1964 and March 28. 1973. against the government 
by women claiming that more stringent standards existed for 
women that wanted to enter the military service". 

Each Military Department has reviewed its litigation subject files 
for the period covered by your request. The Army and Navy report 
that their records do not reflect the filing of any such cases during 
the period in question. The Air Force reports two cases: Callahan v. 
Laird, Civ. No. 71-500M (D. Mass., filed 1971), dismissed as moot, 
(Dec. 1974); Howard v. Nixon, Civ. No. 16834 (N.D. Ga., filed 1972). 
dismissed voluntarily by plaintiff, (July 1973). 



National Organization for Women, Inc. 
a5 13th ltl"Nt, N.W. lulte 1°'8 Wuhlngton, D.C. 2000.c • (202) 3'7-2279 

Dean X. Phillips 
1700 Sherwood B&ll Lane 
Aleundria, Virgi.nia 22306 

· Dear Mr. Phillips: 

July 29, 1;79 

-· · - · ·- · -· ·-r have received your letter asking whether the September,· 
1971 resolution concerning veteran's preference has been rescinded or 
modified. 

The resolution has not been rescinded or modified and still 
represent's NOW's official position. 

Sincerely, 

e.z>¥; f. 'a)k/--
Pbyllis G. West 
Legislative Aide 
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1973 Conference to devise strategy to implement these policies, as well as 
aak1n9 an, new policy we might nee-cl. 
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Justice Backs Veterans' Job Law; 
White House Aides Upsei 

:By Kathy Sawyer 
Waahln1ton Poet.ataff Writ.er 

. Over the objections of some White 
'·House aides, the Juatice Department 
yesterday filed a legal brief with the 
Supreme Court contending that laws 
that give veter,ms a preference lo gov-
ernment Jobs are constitutional. · 

News of the department's position 
stirred Indignation among women's 
groups and eome federal officials who 
have fou1ht to have 111ch preference, 
.t;:urtalled. . 
:: Throughout the , debate over civil 
>rvice reorranizatlon, earlier this -r-ar, President Carter had called for 
;tutbacks ln tt'.e lifelong job prefer­
et'nces extended to 30 million veterans, 
;)i #roup that is 91! pettent male and 92 
~errent white. That issue was the 
:only minor one the president lost 
•\\·hen Coti.gres;; appr6ved the historic 
~-ivll ser\'ice legislation in October. 

"I assume the President could have 
Instructed us not to file the brief," 
Easterbrook said. HoY.'l!ver, he noted 
also that one of the articles of Jm­
peachment against President Richard 
Nixon contained the argument that 
the president was "trying to tell the 
Justice Department what to do." 

The 38-page Justice Department 
brief states that the U.S. "has an In­
terest in participating In the case in 
order to defend thoae portion, of the 
federal Yeterans preference laws that 
miuht be affected by the court's rul• 
ing." 

If the court finds In favor of Musa• 
chusetts, It could jeopardize the whole 
range of U.S. benefits given to veter­
ans in housing, education and numer­
ous other categories, according to 
Easterbrook and other officiali;. 

The Justice Department argum':!nt, 
as summed up in the brif'f, is that the 
statf' did not "purpasefully discrimi-

Several White HoUBe · aides IJ)ent 
the weekend t.ning to talk the office 
of the solicitor general out of filing 
the brief, or ,st least into modifying it 
aubstantially because they feel it does 
not accurately reflect the president's 
views, White House sources said. The 
offices of Stuait Eizenstat. Carter's 
top domestic policy advii:er, counsel to 
the president Hobert Lipshutz and 
Sarah Weddington, Carter's adviser 
on women's isi.ues, were doing the 
"dickering" for the White House, the 
sources said. 

Deputy Solicitor General Frank H. 
Easterbrook, who wrote the brief, said 
his office views the brief as 
"completely irnpporting the presi ­
dent's pasition." 

The real question here," he Hid, 
"goes to who's in charge here : th!! 
president and the Congress, or the ju­
dicial branch' We're Hying it's not 
the courts . . If somf'body is going 

aate against ~men" Ill enacting the 
ltatute and that "only purpo8eful dis­
crimination violate■ the equal protec­
tion clause" of the Constitution. More­
over, the brief contends that govern­
ments have legitimate reasons for 
adopting veterans' statutes. 

ADY discrimination resulting from 
the statute, however unintentionally, 
is partly a result of women's exclusion • 
from the military, the brief states, : 
adding that "it i1 by no meana clear • 
that the restrictions on women's par­
ticipation In the military are unconsti-
tutional." ,. 

Sometimes, the brief said, ''11lnttaty 
1ender distinctions operate to the dis­
advantage of men, not in their favor." 

Although the brief upholds the con-
·,,ltitutionality of the concept of veter­
ans preferences, Easterbrook said, it 
does not hold that all veteran• prefer• 
ence statutes necessarily are constitu• 
tional. 

to change thewe statutes, It should be 
the president and the Congress." 
· The Justice Department filed the 

brief as a friend of the court in the 
case of Helen B. Feeney, a former 
Massachusetts state employe who was 
stymied in h~r attempts to change 
jobs when veterans were given prefer­
ence over her. 

A U.S. court In Massachusetts last 
spring ruled that the state's \"eterans 
preference statute was unconstitu­
tional because it "deprives women of 
equal prote<"tion of the law." 

The Justire Department brief has 
been in the works since Oct. 10, when 
the Supreme Court agreed to hear the 
case. Easterbrook said. He and other 
government sources said the brief had 
been circulated widely for comment 
and that certain changes had been 
made along the way in responsf' to the 
concern~ of the Whitf' Hou~f' and 
other agencies. 

A number of executive branch offi. 
clals, including lleftral women, and 
women's grou·p leaders aatd over the 
wffkend that they were dlmbayed to 
learn of the briers ihrust. 

"It's absurd to have tbeae P9Qp}e in 
the 10licltor general's office taking a 
'position opposite to that of the pres!­
. dent," aald Judith Lichtman, execu-

tive director of the women's Leeal 
Defeme Fund. 

Some eouroe■ lllllinWd the IIOllcl- · 
tor general', offloe is developing a 
"history of differing with the adminis­
tration position, and they cited previ­
ous Supreme Court case~ne involv­
ing the mall darter and the Bakke 
case, Involving 10-Called reverse di• 
crimination-ln which this had occur­
red. 

Easterbrook and other government 
t10urces responded that 1Uch diaaere~­
ments "happen all the time," as part 
of standard '>perating procedures. 
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Car'ter Still Upset 
By V efera,:, l Rule 

By KaJy Sawyer 
W&&hlnston Poat 8taff Writer 

President carter, displeased by a Justice Depart­
ment brief that appeared to conflict with his views 
on veterans preference laws, said yesterday that he 
still believes such laws should be curtailed. 

The brief, filed Monday with the U.S. Supreme 
Court, said that such laws, which grant preferential 
job treatment for veterans, are constitutional 

Carter had sought to curtail the preferential 
rights for able-bodied veterans while increasing 
them fDr the smaller numbers of di.abled and Viet­
nam era veterans. 

When be learned about the brief on Monday, one 
· administration official said, the president was con• 
cerned not so much with its substance but with the 
likelihood that, through headlines and "15-second 
news broadcasts" it would be misinterpreted as a 
change in the administration's position. 

Neither the president nor Attorney General Grif­
fin Bell was aware of the briers contents until Mon­
day, the day the U.S. solicitor general's office filed 
it, according to officials of both the White House 
and the Justice Department. 

"There has been a problem with the solicitor gen­
eral's office not consulting with the people who 
ought to know," one administration official BBid. 

"There is a degree of independence in (that 
office) that is of concern among White House 
aides," said another. 

In a statement issued yesterday through White 
House press secretary Jody Powell, Carter said the 
attorney general has advised him that "the Justice 
Department brief in no way conflicts with the presi• 
dent's policy on veterans preference in federal em­
ployment." _ , 

Carter went on to say that a federal law granting 
preferential job treatment for nondisabled veterans 
"unduly interferes with employment opportunities 
for women and minorities and with efficient and 
businesslike management." 

The reason the Justice Department brief does not 
conflict with the president's position is that it 
merely upho]Jis the constitutionality of the concept 
of preferential job treatment for veterans. The brief 
thereby reasserts that it is the president and Con­
gress, not the courts, who must make any changes 
in the laws, according to officials of both the White 
House and the Justice Department. 

Also yesterday, the Justice Department said that 
Bell had invited women's rights groups to submit a 
legal memorandum on the case, which involves a 
challenge to a Massachusetts veterans preference 
law by a woman who ·consistently was passed up for 

1 
job opportunities in favor of veterans. Bell said he 
would consider that memorandum "in evaluating 
any possible government options for further partici­
pation lll the ease." 

· The 'White House had helped set up a meeting 
yesterday morning between Bell and representa- · 
tivet1 of the women's groups, which have fought for 
modifications in the veterans preference laws, offi. 
·-etals said. • · - · - · · ·· · 
: · · · "I'm not ·confident. · but rm hopeful. that Justice 
·would be persuaded (by the memo) to reevaluate its 
position," said Judith Llchtman, who represented 
the Women's Legal Defense Fund at the meeting. 

Bell, concerned about the lack of notice to him­
.elf on the brief, yesterday asked Solicitor General 
Wade H. Mccree to give him "the same notice he 
gives to other agencies" when requesting comments 
on any legal action; according to Justice Depart­
ment spokesman Terry Ademson. 

"'The attorney general must then bear the respon­
sibility for any communication with the White 
House, as he deem.s necessary," Adamson said. 

Officials at both the White House and the Justice 
Department emphasized their desire to "insulate" 
the 10licitor general's office from undue political in• 
fluence. 
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Phillip·s Tells YES Supreme Court 
Will Uphold Veterans' Prefe ence 

. The United States Supreme Court 
.will probably uphold the camtitu­
.tionality ol the "absolute" Mas­
ucbusetts 'Nlenns' preference 

· statute In a landmark decision 
aometime In June er July accard­
,q to Dean K. Phillips , an attamey 
and f crmer Yice chairman ol the 
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Colorado Beard ol Veterans' AJ- • 
fain . r ~ 

Phillips, al tbt lnvltatioo ol the [1 , 
Deputy Assistant Secretary ol LI- . ·a ' .. 

0 bor for Veterans Employment Dr. · -. ~" · ,-~ 
Dennis R. Wyant, addrmsed the . ,, \ •._ · :, 
lffl Veterans Employment Ser- . • · . · · · -
n:e annual training con!~ In ► '\..'t' "I .. _ , 
Phoenix, Arizona OIi April 10, lffi · ~ let#[? f 
1111 the matter of Veterans' Pre- n....- K pL a>a 
lerence. -n . ...... p• - - -

P hillips reported that the Mas- , Phillips painted aut that the 2CJf, I . . . 
ucbusett.s ~ [F-y ,, c.m- ltatutcry bar wu lifted by Coo- : the Civil Ricbts Act ol Jt64 private 
-•ealth] wouldturnanwhether .,.s In 11167 but that 1l'IIIDel1 bad · illduslryisrequiredtobaveeumi­
tbe State lA!gislature lateacled to DOI compriled 2CJf, ol tbe military nations cerUlied u job related. He 
discriminate against women as a anti! lm-.iI ,-n la~. He re- did state that a 1178 claa action 

. cluswhen it enacted the veterans ' parted that women were IIUbjected Mlitfiled by Navy women [0.-,, 
preler-ence statute at il&ue. He lohigherenlistmentatandardsand llrewnJ In Wubington federal 
reported that on March %9, 1976, the bad 115% ol MOS'a doNd lo them eourt WU IUCCeUful in overturn­
lllwer court, in originally ruling 2-1 until um. However, _, flied I illl. a statute that llad limited 
that the statute denied women 

I 
no laW5Uits from 1964-1171 alleg- ~ t ol women to -.,ital 

equal protectioo ol the law <as Ing that higher enlistment statutes , lbips and transports . . . . . . 
provided far in the 141b amend- ngulations , and policis denied ·bl closing ftmarts ·Pbillipl 
ment to the Consti tution>, con- : them equal employment opportun- ~ the diff~ between 
eeded that the Mu.sacbusetts pre- tty in enlisti.DI in the military . camtttutional questions and policy 
ference law " ... wu not enacted for Phillips alao pointed out that men questions with rwpect to -.eterans • 
tbe . ~ : f!I .. difqualif ying llad been victims ol "perhaps the pnfermce leeislatioo and a -

women from raceivill& c:ml ■er· 1110111 sexist institutioo in the coun- pnued I coacem that if the Ma&-
. flee appointments ... " try•, bistcry~ draft, which was uclalletts statute were declared 
. . The cue bad then been appealed ~ to select ocly men to be killed -=-titutional, then i.s absolute 
lo the U.S . SUpreme Court which and crippled in combat." · farms of preference mipt be lulr 

. ruled on October 11, 1'77, that the · Phillips reported tbat tbe draft • jaet lo lbe same fate . wu uaed to secure ccmbat arms · · =-=~'.'°' ~ ~! personnel for Vietnam ill lbe late 
Court then vacated the lower court ltlO'a and early 11711'1 aa,,..,. few 
order and remanded the cue back men enlisted for eambat anm. By 
lo the lower court, lmtnicting It to 1119 Phillips reported that l2CJli ol 

· ruJeoowbetherMauachusettsbad U.S. Army c:uualtia wwe draf. 
· · · t 6eel . He further reported tba t tbe 

. tntended to discrimmate agams c:uualty rat.e for Blac:b .-led 
women in passing the statute. The tbeir percentage ol Vietnam forces 
Supreme Court cited W~llhlllg\oll " - .,.via u ii guideline which stood by aoct . He also look ..._ witb 
f« the proposition that a neutral lancuage in the lower CGlll"t raliDg 
statute raulting In a dispropor· In 1176 which read the " ··--

' "'--te ,-... ct 
00 

a ....,_ted _,__ llave always been illeli&lble fer the 
- -.- ... - ~ draft." Phillipi~ that more 
ii DOI denying that class equal , ccrrect laD&uaae WGUld ll■ve 

· pot«tioo of tbe law unless It can I stated that women ..-e ._ 
lie proven that the )e&ialature . -~ .. tbe draft. 
•ctually lntented that the le&i&Ja· Phillipi, ~ served tn Vietnam 
lion be diacriminatory. 111 JW7.- wttb a paratroop,__ 

The lower court held C111 May i . aaiuance platooc, stated that tbe 
lffl that the Musacbuletta legia- . military C111Te11Uy wu -,c iled 
lature bad intended to dilcriminate ,1 CIIII 
apinlt wamen In pualng the - - Y U., ~ and that bl& 
statute and occe again ruled that It ranee plaDI c:aUed fer ._ lo 
denied women equal protectioc. \ make up GIiiy lC.-llli ol lbe lllili· 
TIie lower court cited .. mdence w,. He apr--s CGDlleffl _ that 
that tbe state legialature intended . fer those IIOS'1 tbat do require 
eodilcriminatetbefacttbatld, ot , caaalderable pbyslcal atnllltb 
America's wteram are malea. It · womenbaveDOtbeenjudaedoalbe 
reuoaed that an "absolute" form 1· lluia fll. illdividual ability but lave 
f/1. veler■DI' pnference wauld dll- 1 Ileen acluded • a .._ JIIIIW. 
criminate apiDlt fema)es aa a 
du&. The court further 1'Pllte tbat 
waineD bad been p'lduded .by 

· atatute from camprisinl mare tban 
a " 111e mDitary traai .. 1117. 

On June 5, 1979 
(Massachusetts v. 
Feeney 442 U.S. 256) 
the U.S. Supreme Court 
voted 7 to 2 to uphold 
the constitutionality 
of veterans preference. 
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Dean K. Phillips 
December 20, 1980 

Addendum to the 
V~TERANS PREFERENCE CHAPTER 

o Page 345. Women now comprise more than 10% of active duty military 
personnel. 

o Pages 359-360. Several key developments have occurred since I 
completed this Chapter in December 1979. 

o The Soviet Union's invasion of Afghanistan resulted in President 
Carter's 180 degree turn on the issue of draft registration. In 1979 
he opposed suggestions that we return to the draft. In February 1980 
President Carter recommended to the Congress that young men and women 
be required to register for the draft. During the resultant debate 
before the Congress, "feminist" groups varied on whether women should 
be subjected to draft registration. For the first time since the 
final stages of World War II, the issue of drafting women was no 
longer just the subject of cocktail party prattle - there was actually 
a possibility that it could become policy. 

The past policy of NOW and most other feminist organizations had 
heretofore been to take a "low profile" on the issue of the draft. 
(Con ressional uarterl , April 21, 1979). Pressed by the February 
l O Carter announcement, "feminists" in their thirties and forties 
who avoided service during Korea and Vietnam were now publically 
stating that it was acceptable to them if the young women of the 1980s 
faced draft laws and military service. Often this inconsistency was 
not well received by the 20-year old women who were so generously 
thrust into the role of "equality of responsibility" by their once 
reluctant older sisters. 

o The Congress did fund the President on June 12, 1980, for the 
renewal of an all-male draft registration only. On July 2, 1980, 
President Carter issued Presidential Proclamation Number 4771 
providing for the commencement of Selective Sevice registration on 
July 12, 1980, of males born in 1960 and 1961. 

On July 18, the 3rd Circuit Court of Appeals voted 3-0 to declare 
the proposed male only draft registration unconstitutional in that it 
denied men equal protection of the law. Goldberg v. Rostker, 
49 LW 2066, 8 Military Law Review 2343, July-August 1980. U.S. 
Supreme Court Justice Brennan exercised on July 19th his authority to 
set aside the 3rd Circuit order pending review of the full U.S. 
Supreme Court {49 LW 3013 U.S.). 

It is my opinion that before July 1981 the U.S. Supreme Court will 
uphold the constitutionality of the male only draft by a substantial 
margin - perhaps by a vote as one sided as 8-1 or 9-0. The court will 
reason that the Congress under Article I, Section 8 of the Constitution 
has broad discretion in its charge of raising and maintaining an armed 
forces and that limiting the draft to males falls within that 
discretion. 



In my op1n1on, there is a deep neen for draft registration. 
During Vietnam, 10% of the U.S. Armed Forces were Blacks and 12.6% of 
U.S. cas~alties were Blacks. However, over 30% of today's U.S. Army 
troops are Blacks (40% in the combat arms), and the casualty r ate for 
Blacks could run as high as 40% i f we got into a shooting wa: now. If 
we returned to a draft with no student deferments, a more representa­
tive cross section of American youth would fill the ranks of the U.S. 
Armed Forces and the burden of defending the interests of our nation 
would be more evenly distributed. As it is, only soi· of U.S. Army 
enlistees during FY 1980 had a high school degree or its equivalency. 

Our "friends" from the National Organization for Women (NOW) 
testified March 19, 1980, before the Committee on Armed Services of 
the United States Senate with respect to the Department of Defense 
Authorization for appropriations for Fiscal Year 1981 (S.2294) . 

While acknowledging that she was" . .. not a military expert ••• • 
the NOW representative drew conclusions that only an expert would be 
qualified to make - she opposed draft registration on the grounds that 
•we have a volunteer armed service in place which is working ••• " 
(If 30% to 40% casualties for Blacks in the event of a war is 
•working", then NOW doesn't appear as sensitive to the plight of 
Blacks as their leadership would have us think.) However, if a draft 
were instituted, the NOW representative stated that women should be 
included. This "on the record" statement favoring the drafting of 
women if men were drafted contradicted more spontaneous comments 
attributed to NOW representatives during the previous month when 
President Carter first announced his plan to require both young men 
and women to register. At that time the informal position of some 
feminists was said to be - no drafting of females until the ERA was 
ratified. (Interestingly, during the past three years every major 
poll has indicated that a significantly higher percentage of women 
oppose the ERA than men.) 



. !l'HE WASHINGTON POST 

, FEBRU~Y l_, 19 8 0 page 1 
,. ' T • .. . .• • =-~. .-: -·--~·: : 

i.o. Nrill: <;o_~igress Will Nol-Pass 
,~ Registra~io11 of Woinen: for.Draft 

. . . . • . . . . 
aw,_..-... -: '-By Michael Getler ' .Hilda Muon. a D.C. db'. eoancil• 

Wuti1Dn.o11 "°'' at&U Wrtkr · ~man, said the trouble In the Per• 
• ---Ho9' Speaker ·'l'bomas P. ffip) ·a1an Gulf wu really "an economic 
• O'Neill Jr. --tD-.lf ... ) --· 1 .· struggle to preserve corporate wealt~: 

• r ...... c Y eau ,rather than a threat to the people, 
Uoned President Carter Jesterd!ly not ~and abe wondered "what ever bav, 

· lo propose registraUon of women for -,,eaed to that man who esme to the 
• .the milit.ary draft. warning that 1uch 'White Bouse with a bible . ID bis 

. a move •Ollld . not mate it U.,O\llh =laHd." · 
• • .(Jonp-ess. • ·• ; • · · ~ Jlep. Patricia Schroeder (D-C(>lo) 

"As I read the Congress/' 'ihe :1fid not attend the conference but sub• 
--cpeaker told reporters on Capitol Hill '.JDitted a atatement aaying that puttini? 
"it wouldn't 10 .• • it • ·ould be anath: [.money for the d~aft Instead into beef-

• b ., , · JD& .up lbe National Guard , and Be-
em around e::e . and ~e " ~ite tervea would aend a much clearer •ii· 
Bouse would be . better off' dropping na1 to Moecow than "just compiling a 

· &be Idea. li5t of American youth." 
On the o~er band, be Aid, be Schroeder said the president's deci-

, . eenses a "strong feeling" tn CoJli?'US alon to ut for registration was macie 

I -.. _-fnorinc Tegistration of men. · , by only • amall IJ"OUP ID the Wblte 
· The president ta scheduled to make · house, wu contrary to the advice . of 

... DOWD aext week if be wants aome 16 ~rts. and "Dot one top Selectiv~ 
million women between the ages of 18 Service or Defense Departm~nt ~fi-

,, ,and 16 u well as a roughly aimilar cial was brought into the decision. 
· · · ' , While the United States unquestioo-
aamber of young men, to Ngi&ter .for ably has tey Interests tn the Penian 

. a ~Ible draft. Gul!, abe said our allies' interests are 
· 'If 0'Nelll's aaesament is correct, it ,reater. Yet. the United States i5 Iv· 

would mean there is -"ilrtually no ing ahead with registering youth 
chance to include females in draft "without aakini _., a1d from the 
re,mration, beca11se ConiJ'fili ...ould ' eountries who stand to 10se tbe· most 
._.. to .prcmde authority. If ell abipments are ~mpted-Ja-
. ID another development )'esterday, pan and Europe." . -
•omen representiJ\i almost a 9COre of A aumber of women ~ lhe draft 
•omen's rights, civil rights and miti· ahould be Invoked only if tbe United 
•ar sroups from around the c1>mim. States were "'attacked-" · 
.watbered ID Washington and said at a -"Leo~" Abzug said at the close, 
a,ress conference that tliey were op- "'the purpose of this press eonference 
~ to registration of either men -or b to make etear ~ are -· eoneerned 
women and daimed that WOrDt!ll bad about what ts bappeninl tn this eoun• 
pae political lJOWU _&o _..P -a.dl ,. try ••• the bysteria, the NtarD 1o the 
aove. · . • Cold war, tbe ue of the draft and 

. : "Women uve always lea mwwar registration for Jd!tical _parpoaes· to 
,movements, and we .must -.,e,'.t out laelp fan tile a.mes. · · - · · 
iaow apinst efforts to 1et • tnto an- 'l'bou,b abe eondeamed tile. Soviet 
tOtber war," warned former 1iaember of mo~ tn Af&han1staD. lbe uid events 
tODn,rea Bella Abzu&, who was drop- ~ and in Iran are not Justification 
:i,ed 1ut year u ·• Wblte Bouse ad- for.the president's lh1ft from a policy 
. mer on women's Issues and is aow of aelf-reliance in enere:v to what abe 
:president of -Women USA." called an "immoral -new Cold WA! 

camplip that woUld uerlfice Amen• 
· ·· The parade of speaten to tile press can lives 110 ·t,act up ·our dependence 
·•nference podium demonstrated, a<'· __ ., ... _ -....- 1 ISl 
·~g to Gloria Steinem, editor of on foreign oil - """" ..,....e e Y 
Ma magazine, that tldJ wasn't an at• , ~~oil IBODOpoly.• 
.. mpt to present a Dice, aear state-
tnent but nther wu meant to 1bow 
file depth of feeling around the eoun-
1:rf against reitstration, the draft and 

.mllitarJ aolutiou to .currut prob-
·Jems. . . 
: Thoup Steinem and othen found tt 
•tronic that women might be drafted 
l,efore they even 1amed their "Comtt 
tutional Jtpta" under an Bqual 
JUgbt.s .Amendment to tbe Conltitu• 
tion that 11 lt11l unadopted, the tone 
Of the -.pet.ten ns predominantly an­
tiwar. 

-what we Deed ls Amtnk, Dot IOC, .. , 
tald '14-year~ld Ka&cle Kuhn, !lead ot 
tbe""Grey Panthen," in a reference w 
lbe ■ation'1 nll a,nem' and a DW 
PentqOD m1uila l1ltem, reapeteiffl)·. 

THE WASHINGTON POST 2-14-80 
page A-7 

O'Neill DecUn«l .4ward, 
Fai,or, Re,uterln.g IPomen 

&met ......... 

Bome Speaker ftemll P. (ftp) 
O'Neill Jr. (D-Mua. aid ,-terday 

-~ Ile tunled down u award from 
an Orthodoz lewiab l!'OUP tit.at am­
takeDlJ btliHed he oppONd npter. 
tq women for .wiar, aemee . 

'Tm JD favor et ftllltl'aUon• fl 
70UDI men and womeD tor U.. draft, 
O'Nelll told nportera. 

·Tbe lmprelllon t!lat M oppoeed NI· 
llterinl women 'ftl apparaU, •llled 

. by O'Nelll'I prnloul ltatementa that 
Con,rea oppoeed tbt Idea ad would 
twJeet a ftli,ltratioll plu Jf ncom­
aaded ltJ JINGdmt Cuter. Carter 
-.. a1Dct 111bmltted &be ll'OJIOl&l to 
CDn,rea. 

O'Nelll ~ n,eated Illa .. 
-...nrbelmbl&lT' ba Ccmireu. . . . ·- ~ . . -. ·- ---- .. 



DEPARTMENT OF DEFfil'3E AUTHORIZI.TION FOR 
APPROPRIATIONS FOR FISCAL YEAR 1981 

HEARINGS 
BIIFOII.JI: THE 

COMMITI'EE ON ARMED SERVICES 
UNITED STATES SENATE 

NINETY-SIXTH CONGRESS 
SECOND SESSJO:S 

ON 

s. 2294 
TO .AUTHORIZE APPROPRIATIONS FOR FISCAL YE.ill 1981, l'OR 
PROCUREME~T OF AIRCRAFT, MISSILES, NAVAL VESSELS, 
TRACKED COMBAT VEHICLES, TORPEDOES, AND OTHER 
WEAPONS AND FOR RESEARCH, DEVELOPMENT, TEST, AND 
EY.ALl'.ATION FOR THE ARMED FORCES, TO PRESCRIBE THE 
AUTHORIZED PERSONNEL STRENGTH l'OR EACH ACTIVE 
Dl"TY COMPONENT AND TBE SELECTED RESERYE OF EACH 
RESERYE COMPONE~T OF THE ARMED FORCES AND FOR 
CIYILIAN PERSONNEL OF THE DEPARTMENT OF DEFENSE, 
TO AUTHORIZE THE MILITARY TRAINING STUDENT LOADS, 

A.?..-0 FOR OTHER PURPOSES 

PART 3 

MANPOWER AND PERSONNEL 

FEBRUARY 19 ; IU.BCB 6, 10, 12, 17, 18, 19, 21; APBIL 2, 1980 

~ 
Printed for the ue of the C.Ommlttee on Armed 8enicll 

11-119 0 

U.I. OOVERNKENT PRINTING OJl'P'ICE 

W•&BINOTON: 1880 



. 1710 ~ - . --
DEPARTMENT OF DEFENSE AUTHORIZATION FOR 

.,, APPROPRIATIONS FOR FISCAL YEAR 1981 

WBl>JOiaN>4"1', JIABCB te, 1880 
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SUBOOXJO'rrm ON MANPOWER AND PERSONNEL, 

CoxlirITEE ON AaXEo SERVIcF.B, 
Wa,hington,D.O. 

8TATEllUT 01' lUDY OOLDSKITH, VICE PRESIDEBT-EllCUTIVE, 
•ATIOBAL ORGABIZATIOB FOB WOJIU, me. 

Ms. GoLOBHITH. Thank you very much, Mr. Chairman. 
I am pleased to appear before you to address the question of draft 

registration of women. 
As vice president-executive of the National Organization for 

Women, the largest national orgnniz1ltion cledil'ute'1 lo the t•1·adi<'a­
tion of sex discrimination, I am representing over 100,000 women and 
men in this country who arc committt>d to equality for womt>n. 

The National Organization .for Womt>n oppoSt>s a rt'instatement. of 
the draft registration, an<l since a registration serves no ot.her purpose 
than as a prepantion for a draft, we are also sayin~ that we oppose 
the draft. We op~ it strongly, and we oppose it for both m.!n and 
women. 

I 
We have a volunteer armed service in place which is working, and I 

which could work even better, if present discriminatory practices were 
eliminated which prevent full utilization of those women already in 
the military and those who seek a career within it. 

If the objt>Ctivo is really to irn·rease the numlwr of 1wople capahle 
of being mobilized in a short period of time an<l to improve the 
quality of the national defense, the easiest way to accomplish that 
without increasing the war atmosphere in the world and without in­
voluntarily disrupting the Jives of young people is to remove those 
discriminatory restrictions. Without t-hose practi<'t>S, womt>n rt>,eruits 
would be in far greater supply and of II higher caliber than additional 
male recruits. Under existing practices, femal1• numbns ure deprc>ssed 
to a current R percent of the Armed Forces. The current. cliscrimina- . 
tory practices are based upon outmoded ".oncepts of bot.h women's 
role and combat. 
~ If a draft and registration are institute.d, NOW l>PliPvc>s thev must 

include women. As a matter of fairness and equity, no draft. or regis­
tration that excluded one-half of the population in 1080 simply on 

' the basis of gender could be deemed fair. It would also ignore the out­
standinl? record of women in military service. 

Women recruits are performing well in diverse militar.v occupa­
~- tiona) groups. They have a consistently hi~her t>ducational }eve) than 

their male counterparts. They do better on military entrance tests, 
· · their retention rate is higher, and they Jose less time from duty than 

~i 

~ - ..... 

1711 

men, even including pregnancy as a factor. They also generally pre­
sent Jess discipliary problems. 

Women have served, and in combat situations. During World War 
II, 200,000 women sened, often under hostile fire. They received Pur­
ple Hearts. And they were taken as prisoners of war. They served in 
Korea, and they served in Viemam. Flaring the lan~age game of 
clas.sifying an 11rmy 0111'86 or Women's Air Service pilot as noncom• 
batant does not change the fact that they are in combat. Moreover, 
they served at greater risk to themselves because they have not had · 
adequate combat training. And, in tests of combat electiveness done 
by the military, women ha vu 1,cdormed as well as men, and sometimes 
better. 

Lest you think that in saying this we are glorifying combat, or 
women m combat, let me assure you that we nre not. We want neither 
our young women nor our young men exposecl to combat. We tell you 
that women are as effective in combat because it is so widely and, 
c>rroneously bt-lieved to ho untnae, 11nd h,•cause that supposed inability 
is the basis of the sex discrimination restrictions that limit women in 
the military and inJeed throu_ghout society. 
· Those who oppose t.he re~1stration nnd draft for females say they 
Sl'.ek to protect women, but omission from the reftistration and dnft 
ultimately robs women of the right to first-cJass citizenship and paves 
the way to unclerpaying women all the remaining days of theidives. 

Discrimination against women in the military depreaees opportuni­
ties, career paths, training and benefits for women. The military 
provides thousands of jobs, training programs, ariu educational op­
portunities which are, for the most part, presem,'iy closed to women. 
Military pay which is, on the average, some 40 percent higher than 
female civilian pay, could be the only way out of poverty for countleaa 
young women. 

Discrimination against women in the military also costs this Nation 
litRrally billions of dollars a year. The Anny, for example, spends 
$~,700 to _recruit. o. ~igh quality male, while the cost of re:oruitiJW ~ 
lugh-quahty femalo 1s only $150. • · · · 

Under the present discriminatory system, women are at a considera­
ble disadvantage in the military. Neverthelf'SS, they will be increas­
ingly called upon to serve. Why t Recause they are needed: Because the 
pool of available young men will decline 25 percent in the next dor.en 
years. Because women today are an essential part of our Nation's work 
force and are a key part of the trained and trainable technical poof of 
young people required to operate a modem military. · 

In closing, let me reiterate and emphasize that our goal is not t.o aee 
women in combat. It is not to see men in combat. In particular, we 
strongly oppose either of them being compelled t.o serve through a 
draft. 

However, this Nation must recognize realit.ies. In 'the past we have 
deluded ourselves that' women were protected fror ... ._e ugliness of war. 
They were not. They have served, they do serve, and u each day pueea. 
the likeli~ood of their serving, in every capacit7,. u volUllteer& or 
draftePs, increases. 

Reality has ended the debate about whether women will aerve. in 
the military. They must, but at what cost to themaelvest 

~ --M ,. •- -- • -~~ ➔ i, -•• .. -r----
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I thank you. 
Senat.or NUNN. Thank you very much, Ms. Goldsmith. 
Senat.or Warner, I believe, has to leave. I will defer to him for 

questions. . 
, Senator W AllNU. Thank you, Mr. Chairman. 

Again, Ma. Goldsmith, we are grateful to you for ta.king the time 
to come and express forthrightly the views of your organization. I 
read it carefully, and I wonder if I might ask you, you recognize now 
that this exchwon of women from combat is a form of discrimination. 

Ms. Go.LD8X1Ta. Yes. 

JUUIOVINO DIBCRIKINATION 

Senator WARNER. Recognizing reality, as you say, if we go to a 
draft, then do you want that discrimination removed so that in every 
respect women are treated coequalJy with men from the very day of 
induction through all types of combat¥ 

Ms. GoLDBMITH. That is correct. I agree with your earlier statement 
that it is unreasonable to say tl1at you must have equity in the registra­
tion process, but. that you are going to st.op it somewhere alon,; the line. 
We would like to see the combat bar removed, whether there 1S a draft 

· or not. 
Senator WARNER. Thank you. 
Senat.or NuNN. Does that same answer apply to having 80,000 

females drafted as opposed to 570,000 males¥ Would you agree with 
that kind of selective process based on the determination of military 
needst 

Ms. GOLOSHITH. We are talking ubout the discrepancy between the 
80,000 and the 570,000 that was referred to earlierl 

Senator NUNN. Right. 
Ms. Gowsu1TH. Yes. 
Senator NUNN. The administration's plan for first 650,000 people 

in an emergency would be to take in about 570,000 males and about 
80,000 feinales, arid really what I am aslcing is your opinion on that, 
the equity--

Ms. GowsMITH. I do not think there is any way that can be seen as 
equitable. I do not know what kind of logistical or specific technical 
needs the Army may have that may determine what numbers they take, 
but the organizational position is that the sexes must be treated equalJy 
in any governmental action. · 

Senator NUNN. What about a test of physical or mental capability 
for combat that would not be related to gentled Would. you go along with thatt · 

.EXPERIENCE ANO COHM~NSENAI! 

Ms. GoLOSHITH. Oh, certainly. We must assume that the miJitary 
uses both its vast experience and commonsense in assigning people to 
appropriate positions. Certainly, there are some women who would 
not be qualified for certain positions, combat or otherwise. Certainly, 

I 
~ 

I 

t 
I 
~ 

, •· there are some men who would not be qualified for those same posi-
tions. It must be based on individual ability, capability. I 

· · Senator NUNN. Even if it came out nine toonet r· . 

t I ' ► +n ·•·-'-•• .... - · ..._. -
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Ms. GoLDSMITH, If the test were a reasonable, justined test, awl that 
is the way it came out, Yeti- · 

Senator NoNN. Senator Exon I . .. 
Senator ExoN. Ms. Goldsmith, thank yoµ v,ery much for r.,w tes~­

mony. There are parta of your tei¢imoii_y that I agree with w}¥>le. 
heartedly. There 1s discrimination. in the armed serviqes ~y, We 
have been involved in some of that, in trying to straighten. it out. I 
happen to represent this Armed Services Committee on the, Boa~ 
of Visitors, so to speak, which is the controlling agency at West Point. 
I have been to West Point. I am just pleased to report that the Com­
mandant of West Point and all pf the officers there, after being_quite 
skeptical, are very high on th~ women that we have at West Point 
today, and the graduates that are coming out of that institution have 
been written up, and lots of publicity has been received. We have ~e 
excellent women up there taking part ii\ the role .that wo~ muat 
pla_y. . · 

I would agree generally with the statistics that you have be~ rer.,d· 
ing the role of women, that women are going to have to play If we 

· become involved in hostilities or a state of war once again. That paJ1 
of your testimony is welJ taken, and certainly I would just aay that I 
think to take an old institution like the armed services, that have ~n 
male oriented, right or wrong, for years, and .it i1t.very, very difficult 
to make these ch1Wges, but I thin1' aignificant stride& are being made. 

-~ ' . 
l'OTUU BOL& l'Oll W~KJUf 

I for one feel that the future role women 1,re going to play ia a very 
key one, both in a peacetime · armed servir.es and a sem1peacetime 
armed services which is the role I think we are in right now. and they 
are going to play a key role if we find ourselves in a full wartime situa­
tion once again. Do you agree with the statement that one of the other 
witnesses made today, that was quite shocking to mel That witness 
testified-Before I ask that question, I would ~y one of the difficul­
ties we have had at West Point, of course1 is the law WJ now have 
where women are not allowed to begin combat positions, so~ does 
limit, and that is discrimination in a sense. . 

Now, I happen to feel that, going back, I happen to feel that that 
is discrimination that is needed. Do you agree that the only real test ·· 
as to who should be in the battlefield situation .are the physical and 

. mental aptitudes of individuals, reWlrdlees of se:i. . I 
Ms, GoLDBKITH. I am not a military expert, and I do not know f what kinds of determinations are used to assign people. but I think 

that whateve1· they are, they must be on the basis of ability. I ·do not 
think that gender ought to or can enter into it reasonably, justifiably. 
Defense of one's nation is a citizen's responsibility. I can't aee, how 
that can know gender. Women have defended this country from the 
t.ime the Nation was settled. Women were pioneers in the West, and 
carried guns, and defended their lands and their families. Women• 
have done that. Women can continue to. And I know ·that there ia 
an emotional resistance to the idea of women in combat. I think per­
haps we need to see that in a ~lier perspective, and see that combat 
is, a f:errible thing for people. Certainly it would be terrible to ... wo­
men in body hap: 

• •• -- •· ,, • ., • m - -
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I have an 8-year-old daughter. I do not have a son. She is not of 
draft age, and I'm an optimistic person, but not so optimistic that I 
think we will have reached world peace in the next 10 years. I know 
it is possible that she could be subject to that. I do not want her to. If 
I had a son, I can't imagine that I would feel any differently, and I 
think that we must, particularly in a world where women are reason­
ably assuming a iust position of eq.uality, I can see no justification­
I see, in fact, an intolerable chauvmism that says it is acceptable for 
young men to go off to battle, to war, to be taken r.risoners of war, 
to be maimed and to be killed, and not women. I <Jon t want anyone to 
be exposed to that, obviously, but I think it is clear that defense is a 
citizen's responsibility. 

Senator Exo?I I , would certa.inly agree with you that defense is 
everybody's P-Sponsibility. I guess maybe to put it in perspective, the 
way I see it, and without trying to be ovenlrnmatic about it, I am just 
talking about the actual situation, I have sons and daughters, and I 
have grandsons and granddaughters. Maybe it is only natural for 
fathers and grandfathers to be overly protective of their daughters 
and grandda.ughters than their boys. 

I would just say that geUin~ down to the crux of the situation, if I 
were depending for the surv1va.l of our Nation on who could best 
handle a bayonet in a combat situation, I would just have to feel that 
my 80ll8 and grandsons would be in a better position to do that than 
my _daughters and granddaughters. 

Now, I suspect there are some people who are not going to agree 
with me on that, but I happen to feel that very sincerely, and it is 
very difficult for me to acoopt this theory that women-it isn't any­
thing that they are lees capable, but there are more things that wom­
en can do better than men, and men can do better than women, but one 
of them is not handling a bayonet in my opinion. 

Ms. GoLD8MITH. If I could just please rPspond to that briefly, I ap­
preciate the basis of your feelings. I understand that. But no one has 
disagreed here today that women are essential to the military, and t.hait 
they will aerve. People have talked generally in tenns of wome>n serv­
ing on a volunteer basis, as opposed to being drafted, hut. women will 
aerve. They will be in the military. If there is armed conflict, they 
will be involved, and they will serve at a disadvantage because they 
will be serving without adequate combat training, although they will 
be in countries where armed conflict occurs. 

There were women in Vietnam who were not designate<l combat, but 
who were clearly subject to the same kinds of jeopardy, and I would 
prefer to aee a woman designated combat and have adequate combat 
training. 

I could say also just as a footnote to this that I woulrl liko to Sf'e the 
same kinds of concern for the safety of women in the civilian society, 
where rape occurs once every 8 minutes, und 1 out of ,•ver.v 4 married 
women is an abused spouse. Yes, I apJ)rPciate the concern for the 
welfare and the safety of women. I would like to see it extended to the 
civilian world. I would also like to see it extended to men . 
, Senator ExoM, T hank you, Ms. Goldsmith. 

Thank you, Mr. Chairman. 
j" . 

--------------- ·- --
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Senator NuNN. I certainly ooncur on.that last point. I think the st&· 
tistics on rape and beating a.re deplorable in our society. I do not know 
what the answer is, but I certainly share your concern on that. I have 
visited several homes taking care of women who have beeo·victunized. 
I have a-real identification with that problem. 

One loot.note. Women who are going in OD a volun~r basis today 
are being trained for combat. They a.re not ping into combat arma, 
but they are being trained in the combat arena in all of the servicea. 

Ms. GoU>8JIJTH. In all of the services t 
Senator NuNN. That is my understand,inj[. · 
Mr. GoLll6MITH. If there is some way r could get accea to that in 

a formal format, I would apprecia.te it. 
Senator ExoN. I would just interject there to back that up; at West 

Point, for example, women cadets there do everything that the male 
cadets do. The report we get back is that they are pretty tough soldiers. 

Ms. GoU>8MITH, Very good. · 
Senator ExoN. I think that is ~nerally true. We are training the 

women more and more, at least in the defensive eomi.t role if not thl 
offensive role. 

Senator NuNN. Thank you very much, Ms. Go!: ""'lith. . 
Our next witness is Rabbi HermanNeuberger, chairman of the Jew­

ish coalition against women's draft. Rabbi Neuberger, we are happy to 
have you here. 

Rabbi I 
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Armed Forces 

DRAFT REGISTRATION-
Regiatration of males only for poasi• 

ble involuntary induction iato armed 
forces cliac:riminates between males and 
females la violation of Filth Amead­
aent. 

Ordinarily, atatutory classifications 
baaed on gender are unconstitutional 
unless they are substa:1tially related to 
an important Government interest. This 
"important Government interest" test 
is the appropriate standard to apply in 
this case. Accordingly, it is the Govern· 
ment'1 burden to establish that the ex· 
dusion of females from registration for 
1elective service promotes an import.ant 
Government objective and ii 111bst.an· 
tially related to the achievement of that 
objective. Despite the extensive record 
compiled in thil caee, the Government 
aimply has not met this burden. This 
court has combed the record and the leg· 
ialative history for purported justifica· 
tions for the tot.al exclusion of women 
from the Military Selective Service Act 
(MSSA), but find each proffered justifi· 
cation unconvincing. 

The Government's Jri!tclpal argu· 
ment may be summarized as follows: 
women cannot fill all positions in the 

The United States LA\\' WEEK 

armed services, especially combat posi­
tions; in a time of mobilization the 
primary need of the military eervices 
will be in combat-relatoo positions and 
in support position personnel who can 
readily be deployed into combat; there­
fore, in order to maximize the flexibility 
of personnel management, women 
should be excluded from the MSSA. 
Further, the Government argues that 
we should defer to the congressional 
determination that this is the best way 
to run our armed forces. 

Military opinion, however, backed by 
extensive study, is that the availability 
of female registrants would materially 
increase flexibility, not hamper it. The 
Department of Defense (DODI esti­
mates that in a time of military mobili­
zation it would require approximately 
650,000 inductees within the first six 
months, and it could advantageously 
use 80,000 women among these 650,000 
inductees. The DOD's view is that 
women would be useful in a mobiliza­
tion, though not necessary since there is 
a sufficient male population to supply 
the 650,000 inductees. 

The projection of 80,000 female in· 
ductees in a time of mobilization reflects 
needs in addition to the 150,000 to 
250,000 women who would already be in 
the services and takes into account the 
statutory and policy restrictions on 
women in combat, according to congres­
sional testimony. As was further ex­
plained to Congress, the figure of 80,000 
female inductees does not represent an 
estimate of the number of positions 
women could fill-i.e ., noncombat and 
noncombat reserve positions-but rep· 
resents the number of female inductees 
that would be of overall benefit to the ef· 
fectiveness of a mobilization plan. The 
Kenario envisioned is as follows: upon a 
military mobilization the immediate 
need would be combat troops; male in· 
ductees cannot be moved into basic 
combat positions until after 12 to 14 
weeks of training, and considerably 
more for highly skilled combat posi· 
tions; the only immediately deployable 
80urce of combat-trained manpower 
would be existing male personnel on 
noncombat assignment; the immedi· 
ately deployable male military person· 
nel are, to a substantial degree, in posi· 
tions where they do clerical and t~ing 
work, nursing, and other similar Jobs 
that in · the civilian work force are 
disproportionately filled by women; the 
pool of female registrants would have a 
1trong concentration of skills not large­
ly available among the pool of male reg-

. .. t.rants: thus, inducted women could be 
moved into noncombl t jobs with little 
or no training and release men for im­
mediate deployment into combat. In~ 
ducted women could complete work left 
undone by the combat · deployment of 
the men in noncombat units. 

It ii difficult to accept the inconsist· 
•t positions of Congress. Congress has 
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continuously allocated fundi1 to incren!w 
the number of women in the armed serv­
ices. It is incongruous that Congress 
believes on the one hand that it sub­
stantially enhances our national defens<' 
to constantly expand lne Ul'e of wompn 
in the military, and on the other hand 
endorses legislation excluding women 
from the pool of registrants available 
for induction. · 

The·· President, the Director of the 
Selective Service System, and DOD rep­
resentatives informed Congress that in­
cluding women in the pool of those eligi­
ble for induction would increase military 
flexibility. The record reveals that in 
almost any conceivable military crisis 
the armed forces could use skills now 
almost entirely concentrated in the 
female population of the nation. Con­
gress itself has appropriated funds for 
the increased recruitment and use of 
women in the armed services. 

The problem with the Government 's 
argument is that the record before us 
proves that there already is extf'nsive 
use of females in the military and that 
this utilization will :-.l!bstantiallv in· 
crease. The die is already cast for sub­
stantial female involvement iri the mili­
tary. Furthermore. the military does not 
lose flexibility if women are registered 
because induction calls for females can 
be made according to military needs as 
they accrue in the future. Though mili­
tary flexibility might call for less use of 
female inductees than male inductees in 
a given crisis situation, it is the an­
tithesis of "flexibility" to exclude 
women from the pool of registrants that 
could be called upon in a time of national 
need. Accordingly, the complete exclu­
sion of women from the pool 
registrants does not serve impc' 
governmental objectives and is 
substantially related to any alleg, 
governmental interest. Thus, the MSSA 
unconstitutionall~ discriminates be­
tween males and females. -Cahn, J . 

-USDC EPa (three-judge court): 
Goldberg v. Rostker, 7/18/80. (The ef­
fect of this decision has been stayed by 
U.S. Supreme Court Justice Brennan, 
acting in his capacity as Circuit Justice 
for the Third Circuit. See 49 LW 3013.) 
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MEMORANDUM 

FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

23 April, 1981 
Time: 4:00 PM 

~ 
MORTON BLACKWELL ~ 
SHANNON FAIRBANKS // 

LARRY DE MEO, X2646 /.J:l!-' 
PLANS FOR CEREMONIES ON 26 APRIL, NATIONAL 
RECOGNITION DAY FOR VIETNAM-ERA VETERANS 

~he American Legion has laid the groundwork for Recognition 
Day activities to be held at Constitution Gardens (adjacent 
to the Lincoln Memorial). This is the site donated by the 
Federal Government to the Vietnam Veteran Memorial Fund (VVMF) 
for the proposed construction of the privately-funded Viet­
nam Veteran Memorial. 

The Legion's Park Service permit extends from 1:00 PM to 
3:30 PM, Sunday, 26 April, 1981. 

The Legion has issued the following invitations for speakers 
at the ceremony: 

1. Marion Barry, Mayor, District of Columbia. 
2. Rep. Donald J. Albosta (D MI-10) 
3. Jan C. Scruggs, President, VVMF 

As of this time, it is not yet known whether Mayor Barry will 
attend. The attendence of Albosta and Scruggs is confirmed. 

The Military District of Washington (MDW) has arranged for a 28-
piece Navy band for the ceremony. The Joint Military Organiza­
tion will provide a Joint Service Color Guard composed of members 
of the five military services. 

Secretary of the Air Force Verne Orr has been confirmed as the 
Administration representative, and will speak at the ceremony. 

The Veterans Administration, in conjunction with the Department 
of Health and Human Services, has been tasked to draft a speech 
for Secretary Orr. The VA will also arrange for a Chaplain (ten­
tstively scheduled to be CH. Clarence Cross of the Washington 
VA Medical Center) to open and close the ceremonies, and is 
now working with the American Legion, MDW and the National Park 
Service for logistical support. 



Proposed Schedule of Events: 

12:30 AM to 1:15 PM: Legion escort assembles at 
Arlington Cemetery Gates ' (see 
attached Legion press release). 

1:15 PM to 2:00 PM: Legion escorts "walkathon" vet­
erans across Memorial Bridge to 
the ceremony site. 

(1:45 PM) Navy band and Color Guard in place. 

2:00 PM to 2:25 PM Posting of Colors; Legion MC in­
troduces Chaplain Cross; Invocation. 

2:25 PM to 2:35 PM 

2:35 PM to 2:55 PM 

2:55 PM to 3:05 PM 

3:05 PM to 3:15 PM 

3:15 PM to 3:25 PM 

3:25 PM to 3:30 PM 

Mayor Barry (OR Legion Executive 
Director Robert Spanogle)--speech. 

Presentation of "walkathon" funds 
to Jan Scruggs, President, VVMF. 

Legion National Commander, Michael 
Kogutek--speech. 

Air Force Secretary Verne Orr--speech. 

Rep. Donald Albosta--speech. 

Benediction and Retrieval of Colors. 

The Veterans Administration is notifying the members of both Congression­
al Veterans Affairs Committees of these activities. It is not known 
if any of these Congressmen will attend. 

DOD and VA will handle publicity (in addition to Legion efforts) pending 
the release of the Presidential Proclamation by the White House Press 
Office. 
The Legion has contacted the American Red Cross to try to arrange for 
medical support. Neither MDW nor Park Service can provide this service. 

The following Veterans Organizations have indicated they will send 
representatives and will encourage local members to attend: 

1. Veterans of Foreign Wars 
2. Disabled American Veterans 
3. AMVETS 
4. Blinded Veterans Association 
5. Paralyzed Veterans of America 
6. National League of Families 

At this time there is still a hitch on the provision of chairs. The 
Park Service cannot provide personnel to work on weekends, and is re­
luctant to release its chairs unless someone is detailed to pick them 



up immediately upon the close of ceremonies, lest they be stolen. 
The VA is now working with MDW and the Park Service to arrange for 
personnel and transportation to pickup, emplace, retrieve and re­
turn the Park Service chairs. However, the availability of chairs 
is not yet confirmed. 

Due to the nature of the ceremony and concern among the Veteran Or­
ganizations for Vietnam Veteran issues, it is recommended that Mrs. 
Elizabeth Dole attend. 
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NEWS RELEASE 
NEWS HOTLINE (8001 428-2686 

(INDIANA) (3171 637-6649 

National Public 
Relations 
Division 
Wm. M. Detweiler, Chairman 
Frederick Woodress, Director 

P.O. Box 1055 
Indianapolis, Indiana 46206 
(317)-635-841 1 

AMERICAN 
LEGION 

CONTACT: Bob Bowen /Wasbin gton 1608 K St., N.W. 
Washington. O.C. 20006 
(202)-861-2792 

FOR ThfMEDIATE RELEASE 

SUBJECT SUMMARY: The American Legion will observe National Vietnam Veterans Day 
with a march in support of the Vietnam Veterans Memorial. Urges 
area veterans to join in walk across Memorial Bridge. 

WASHINGTON, D .C. --Acting on President Reagan's signing of a Congressional 

Resolution designating April 26 "National Vietnam Veterans Recognition Day,"The American 

Legion is calling on area veterans to join a march Sunday afternoon to the planned site of 

the Vietnam Veterans Memorial. 

The march is scheduled to begin about 1 p. m. at Arlington Cemetery, cross the 
. 

Memorial Bridge, and· proceed to the west end of Constitution Gardens near the Lincoln 

Memorial, where a short ceremony will be held. 

Leading the march will be two Jacksonville, Ill., Legionnaires, Kim Splain and Junior 

Wyatt. · The men, both Vietnam era veterans, began their 818 mile walk to Washington 

from their hometown on March 14 to draw attention to the memorial which is to be 

constructed through public donations. 

During the ceremony at the memorial grounds Sunday, Splain and Wyatt will _ present 

to the Director of the Vietnam Memorial Fund a check representing the amount of money 

their walk has generated in cash and pledges. 

Veterans interested in joining in the walk are requested to meet at the Arlington 

National Cemetery visitor's parking lot on the Virginia side of Memorial Bridge at 1 p.m. 

The pace will be maintained at wheelchair speed. For additional information call (202) 

861-2790. 

(end) 
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MEM ORAN D UM 

THE W HITE HO U SE 

WASH I NGTON 

April 21, 1981 

FOR:. 

THROUGH: 

ED GRAY 

RON FRANKUM 

FROM: SHANNON FAIRBANKS sF. . 
SUBJECT: Vietnam Veterans Recognition Day 

Action Forcing Event 

Sunday, April 26, 1981 
Vietnam Veterans Day 

Background and Discussion 

It is a well known fact that the President received strong 
support from the veterans organizations early and through 
out his campaign. The Veterans of Foreign Wars even broke 
tradition and formed a political action committee to martial 
support for the President. 

However, there are unmistakeable signs that the organizations' 
faith in the Administration has begun to erode. I know that 
one of their major concerns is the fact that the President . 
has not yet nominated anyone to fill the position of Administrator 
~t~Veterans Administration. . 

ISSUE 1. Under the circumstances, I think one of the best 
actions that could be taken on Vietnam Veterans Recognition 
Day is the announcement of the nominee for the VA Administrator 
position. I think it would be perceived by the organizations 
as a substantive as well as symbolic action, and would begin 
to allay their doubts and fears about the Administration's 
commitment to veterans. 

Action . 

I will contact Ed Meese's office (Ed Thomas) and try to 
get the decision to appoint pushed forward. 

A call (no response) has been placed to Wayne Roberts. 

ISSUE 2. The main event planned for Sunday is a ceremony 
scheduled for 2:00 p.m. in Constitution Gardens and sponsored 
by t he American Legion. 

I r e commend that someone from t he Administration be asked to 
deliver the President's greetings t o the assembled Veterans 
Groups. 
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Recommendation concurred in by Major Robert Kirnrnitt, NSC 
staff who believes it is important for the Administration to 
show its concern in a visible way. 

Action 

Secretary of the Air Force Verne Orr is standing ready 
to be asked. ( contact: Dennis LeBlanc, White House 
Military Office). You must decide whether it would be 
appropriate to ask Secretary Weinberger first. (contact: 
Lt.Col. Grant Green, Special Assistant to Sec. Def. 
x4138) 

3. It is appropriate to arrange for one of the ceremonial 
bands to play for this kind of memorial event. 

Action 

The ceremonial troops have been alerted and a final go­
ahead needs to be given to Col. Muratti (x2150) by 
10:00 a.m., Wednesday, April 22, 1981. Your OK NEEDED. 

4. It would be appropriate to name the Veterans Administration 
as the action agency to co-ordinate Federal participation in 
the ceremony, and to generate public announcements· at Federal 
installations. 

Action 

Please indicate how to proceed. Our contact person for 
the VA is Nick Longworth. He will be in my office 
tomorrow at 9:00 a.m. 

cc: Martin Anderson 
Robert Carleson 

V-Morton Blackwell 
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THE WHITE HOUSE 

WASHINGTON 

Robert Sniffen 
Vietnam Veterans Foundation 
P.O. Box 1544 
Washington, D.C. 20013 

Dear Mr. Sniffen: 

May 21, 1981 

Enclosed is a ceremonial copy of the Presidential proclama­
tion concerning the recognition day for the Vietnam Veteran. 

Thank you for your inquiry. 

Sincerely, 
,·/.) . , I . I ( 11/J I -f... -' . .• . -! / _ /, -;.1 , /c , ~-,,\, ,,,.. ,,L< •t(_ , {. u 

Morton C. Blackwell 
Special Assistant to the 

President for Public Liaison 
for Veterans 




