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April 7, 1983 s

MEMORANDUM

TO: Steve Markman, Bill Barr, Dick Dingman, et.al.

FRCM: Gary Jarmin

RE: New Language for Constitutional Aniendment

Now that hearings in the Senate will be held in the
near future on the President's Constitutional amendment
on school prayer, several compromise language drafts are
being circulated to overcome certain objections to the
current Amendment and to gain the necessary two-thirds
support for passage. I propose yet another. I believe
this language overcomes the most serious objections
raised by opponents while still achieving the goal of
restoring prayer in the classroom. I am not a lawyer,
therefore, changes may be required and the input of ex-
perts far more knowlédgeable than I to '"fine tune" this
proposed language.

The three basic problems-and concerns 1 believe
this language remedies are as follows:

1. The most serious and strongest argument aga st the
President's amendment is that it would allow for class-
room recitation of sectarian prayers and thus offend

members of minority religions. Jewish parents, for ex-
ample, may wish to have their child recite a prayer but

would be offended if the prayer was the Lord' ~ r
i " ' ’ 1 |
> sol we state that only ' '

prayer is constitutional. The word "interfaith" could -
be supplanted with "nondenominational' or 'nonsectarian'
or any other word which best accomplishes the g¢ 1.



I strongly believe that this change is absolutely neces-
sary. The Congress will never adopt a constitutional amendment
so long as sectarian prayers are allowed. In addition, the
legislative history indicates that all constitutional amendments
voted on in the past have defined prayer as '"nondenominational.
Inless this change is made, the President's amendment has no

hope of passage.

2. Many have also objected (including Rep. Bob Michel) that
this amendment would allow for States to draft prayers. 1 agree
with this cobjection. The most appropriate bocy to decide what

kind of prayer should be offered is the local school board. The
religious composition of students will vary widely from school

district to school district. A prayer drafted by a state legis-
lature ignores these important differences =nd also makes if far
more difficult for parents to change the prever offered if there

is some problen.

The proposed change narrowly restricts only State legislatures
with respect to prayer in public schools. Others have recommended
Janguage prohibiting the '"state' from influencing the content of
preyer. However, this language could open a pandora's box. Since
the school teacher would be defined as an employee of the State,
he or she could be prevented {rom leading a prayer and, thus, no
prayer at all could be said in a classroom. This broad definition
could also be interpreted by the courts declaring as unconstitu-
tional prayers by chaplains in Congress and the military, Presi-
dential prayer proclamations and even prayers at any official
public event.

3. The last sentence is identical to the language proposed by
Steve Markman in his compromise amendment. This sentence is an
excellent addition which solves two problems:

First, this language corrects the 'Lubbock case" problem
which Hatfield and Denton are trying to remedy through their res-
pective bills. However, the obvious advantage is that this lan-
giage provides the force of Constitutional law rather than a
statute which could be subject to judicial interpretation, in-
iuding being Geclared unconstitutional.
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statute initiatives could easily undermine support for the Presi-

dent's constitutional amendment by providing an "alternative' for

liberals to vote for. 1 can virtually guarantee that many liber-

als and fence-si'ters will enthusiastically support the statute

approach as a means of getting "off the hook" from supporting the

Constitutior.al Amendment. This way they can tell ( eir constitu-
1t that they voted for prayer in schools while opposing the Amendment.



] sincerely telieve thet Estlield'. reol intention isg to
usc his~ statute as a means oi -~tbverting the President's
Amendr.ont . The nost obhvious evidence o1 this is that Hatfiela
offetved his statute shortly after the President's Amendment
was introduced. Why didn't he irtroduce it before? Others
riay b¢ more sanguine about Hatfield's motives but I am not.

It is important to remember that Tom Railsback tried a
similar tactic in the court jurisdiction legislation battle.
The Senate adopted the Helms Amendment in April 1979 and Phil
Crane introduced a discharge petition on the bill in October.
Once the discharge petition obtained 150-160 signatures, Rails-
back introduced a resolution stating that nothing in the Consti-
tution should be interpreted as prohibiting prayer in schools. -
As a resolution it was obviously meaningless. However, it had
its desired impact. Dozens of liberals immediately jumped on
the Railsback resolution as cosponsors. This provided them an
"escape hatch" from signing the Crane discharge petition. Many
uninformed constituents were led to believe their liberal Con-
gressman was pro-school prayer because of this resolution.

1 firmly believe the Hatfield bill is actually part of a
clever strategy to undermine the constitutional Amendment. Un-
forturately, the White House and many conservative Senators
blundered, in my opinion, when they endorsed this initiative.

The obvious solution is to preempt Hatfield's effort by incorpor-
ating language similatr to his bill in the Constitutional Amendment.

In conclusion, it is extremely important that any alternative
anmendments be thoroughly discussed and agreed upon now, tather than
at the last minute. Thurmond wants to move rapidly on this and
have a Constitutional Amendment reported out of committee by the
end of May. We should bring in the best legal minds to review
these alternatives and hammer out the most appropriate language.
And all of this must be done withing the next few weeks. Your
perscnal reaction/opinions to the above is urgently requested.
Please revert to me as soon as possible. Many thanks!



Nottir, Iotni. “ores frtution S TS Lo L
icdividoesY or ercvy dntert.ith ptaver ooy i fehools ot othar
jriolic ipstitutions. Ko person shell be requived by the United

States or by any State to participate In prayer. Nor shall any

Stete legislature have the authority to draft or influence the

— i — .

content of prayer in public schools. No public school, which

generally allows students to meet on a voluntary basis during
non-instructional periods, shall discriminate against any meeting

of students on the basis of the religious content of the speech

at the meeting.





