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%_\; ASSOCIATION OF CHRISTIAN SCHOOLS INTERNATIONAL

[ NATIONAL /INTERNATIONAL HEADQUARTERS
MAILING ADDRESS: P.O. BOX 4097, WHITTIER, CA 90607
STREET ADDRESS: 731 N. BEACH BLVD, LA HABRA, CA 90631
(213) 694-4791

January 20, 1983

Mr. Robert L. Grete, Director
Rocky Bayou Christian School
2101 North Partin Drive
Niceville, Florida 32578

I - Bob:

I sent the enclosed letter to Morton Blackwell a few days
ago. It will apprise you of our current efforts to resolve
this matter for the independent religious schools. I am
also enclosing a copy of a letter from Mr. Ball.

I am sending a copy of your fine letter to Mr. Ball and to
Morton Blackwell at The White House. I will keep you posted.

Sincerely in Christ,

ASSOCIATION OF CHRISTIAN SCHOOLS INTERNATIONAL

S0 atll

Paul A. Kienel
Executive Director

PAK:1a

cc: William Ball
Morton Blackwell



Rocky Bagou Ahristian School

2101 NORTH PARTIN DRIVE NICEVILLE, FL. 32578
TELEPHONE 670-7712

13 January 1983

Mr. Paul A. Kienel

Association of Christian Schools International
P.0. Box 4097

Whittier, CA 90607

Dear Brother Kienel:

I believe you received a copy of Kathleen O'Malley's December
21 letter to me in which she recommended that RBCS prepare to defend
agair - a law suit. This legal threat involves our refusal to pay
claims against us by the State of Florida under the Federal
Unemployment Tax Act. According to Attorney O'Malley, any Florida
action would be compelled by federal auditors. Apart from federal
interference, Florida officials seem content to limit their
harrassment to sending us monthly bills.

At the suggestion of Dr. Wiebe, I am writing you to ask whether
or not you would have any opportunity to attack this problem, which
plagues many A.C.S.I. schools, by working through Secretary of Labor
Donovan to reverse Secretary Marshall's original decision to apply
FUTA to religious schools. It seems to me that executive action by
Mr. Donovan could resolve the issue, since we are talking about a
controversial executive interpretation on how FUTA can be properly
and constitutionally applied. The court, in the St. Martin's case,
affirmed that Mr. Marshall's decision was in error, at least as far
as religious schools with certain organizational structures were
concerned. If litigation continues, we would expect to obtain a
judicial decision that differently organize religious schools are
also exempt, either by a constitutional construction of the FUTA or
recognition of the fact that FUTA cannot constitutionally be apy ied
to any religious school no matter what its organizational structure.

I request that you inform me of any action you might take and
its results. I praise God for your ministry and pray that God will
grant you great wisdom as you handle the many awesome
responsibilities that God has placed upon you.

-y

7
Robert L. Grete
Director

RLG:plm

cc: Dr. Richard Wiet
Attorney Kathleen O'Malley









Law OFFICES
BairL & SKELLY

511 N. SECOND STREET
P.O. BOX 1108
HARRISBURG, PENNSYLVANIA 17108

WILLIAM NTLEY BALL
JOSEPH G. SKELLY
PHILIP J. MURREN
RICHARD E.CONNELL

KATHLEEN A.O’MALLEY December 15 1982
?

SANDRA E. WISE

Dr. Paul A, Kienel

Executive Director

Association of Christian
Schools International

P.0. Box 4097

Whittier, CA 90607

Re: Une ployment Compensation: Plight Of
The Religious School Which Is Not Under
The Jurisdiction Of A Particula Church

Dear Dr. Kienel:

You have described to me, as counsel to Association of
Christian Schools International, the great difficulty which
some 3,000 Christian schools (including 400 ACSI schools)
face because of the imposition on them of the federal-state
unemployment compensation program. These schools are your
member schools which are as completely religious as any of
your church-operated schools but are not church affiliated.
It seems that those schools are faced with four possible
choices: (1) to accept the program, (2) to seek a change in
the federal statute, (3) to litigate the matter, or (4) to
seek an administrative ruling by the U.S. Secretary of
Labor. Emphatically, the fourth choice is the right choice.
It is completely possible legally and should be pursued at
once.

organizations. §33UY(b) OI the Act, however, ProvViucu truac
the states may exclude from coverage those employees
performing, inter alia, services:

TELEPHONE
AREA CODE 717
232-8731
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"(1l) in the employ of (A) a church or
convention or association of churches, or
(B) an organization which is operated
primarily for religious purposes and which
is operated, supervised, controlled, or
principally supported by a church or con-
vention or association of churches;

(2) by a duly ordained, commissioned,
or licensed minister of a church in the
exercise of his ministry or by a member
of a religious order in the exercise of
duties required by such order;

(3) in the employ of a school which is
not an institution of higher education."

Effective January 1, 1978, Congress amended §3309 by
deleting subsection (b)(3) relating to employees of schools.
Thereafter the Carter Administration Secretary of Labor
interpreted §3309(b) as requiring coverage for employees of
primary and secondary religious schools, exempting only
those individuals who perform '"strictly churches duties"”
during more than half of their working time. The Supreme
Court, in St. Martin Evangelical Lutheran Church v. State of
South Dakota, 451 U.S. 772 (198l) held that schools operated
and supported by churches were exempt from unemployment
taxes, the church-schools in question having no legal
existence separate from their sponsoring churches and the
legislative history disclosing no intent of the Congress to
alter the plain scope and meaning of §3309(b)(l). The Court
limited its ruling to employees of schools which are not
incorporated separately from a church. Thereafter the
Secretary of Labor (under President Reagan) reconsidered the
government position and decided that both separately
incorporated and non-separately incorporated church-schools
are statutorily exempt from coverage under FUTA. See

California v. Grace Brethren Church, U.s. __ , 73 L.Ed.
2d 93 (1982).

This has left open the question of those of your
member schools which are as completely religious as your

t". First, the program involves a
financial expenditure which for many institutions would not
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be wunduly burdensome, but which for these particular
schools, supported, as they are, solely through the
sacrifice of largely blue collar parents and modestly paid
staff, drains off critically needed religious educational
funds. Second, the program (for reasons we shall later
state) 1is flatly unconstitutional as applied to these
schools.

At the bec~inning of this letter, I spoke of an
administrative ru ing by the Secretary of Labor as being the
only reasonable path which you have for the relief of these
schools. The other three choices are either impossible or
extremely bad. The first - acceptance of the program - 1is
impossible for these schools due to the onstitutional
issues which I spell out later herein - one of the chief of
these being in fact that, under the FUTA program, these
religious schools, should they dismiss an employee on moral
or religious grounds, would be required to hav the issue of
whether the dismissal was for "just cause'" determined by a
secular governmental body in the required  Dbenefit
eligibility determination proceedings. The second - trying
to get the Congress to amend FUTA - 1is also obviously
impossible for a handful of small religious schools
nationally. They have not the numbers, the political clout
or the money for such a major wundertaking. The third -
litigation - is vastly expensive, and the schools' slender
resources are held 1in stewardship trust to provide
education, not to provide legal fees.

On this matter of litigation, I scarcely need remind
you of the sorry fact that the schools in question have been
three years in the federal courts attempting to obtain
relief. They did obtain it (after an extensive trial) in the
decision of the U.S. District Court in the above Grace
Rrathren case, but as you know, the Supreme Court remanded
“uee vwve to the state courts solely on the g >und that the
federal court had lacked jurisdiction due to the effect of
the Tax Injunction Act. We believe that t : dissent of
Justice Stevens in the Supreme Court was correct, and it is
intolerable that these schools should now have to spend
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Plainly, the time is at hand for you to seek an

dministrative ruling from the Secretary of Labor. The

following constitutes the basis upon which I believe that he
ay act on behalf of the schools in question:

Where a particular application of a statute would
plainly violate provisions of the Constitution, it is the
obligation of one charged with the administration of a law
to avoid such application. Here constitutional violation is
very clear, Christian schools are actively threatened by
that violation, and a United States District Court has
already held that imposition of FUTA wupon pervasively
religious schools which, though not operated by churches,
are indistinguishable from them in religious character and

mission, violates rights of such schools to
nondiscriminatory treatment. Grace Brethren ( urch v. State
of C=alifornia, F.Supp. (opinion thus tar unreported.
Case No. CV79-33 MRP) (1981), varated on jurisdictional
ground, U.s. , 73 L.Ed. 2d 95 .T1982). As noted supra,
the Supreme Court did not pass upon the merits of the

.strict court's judgment. The rationale for that judgment
is therefore authoritative.

The district court's judgment was based on an
extensive trial record which showed that application of FUTA
to church-schools would result in two forms of excessive
entanglement of the state with religion:

"(a) Intrusive monitoring of the
activities of employees of religious
schools in order to determine whether
or not those employees are exempt from
unemplc nent insurance and disability
taxes; and

"(b) Involvement of state officials
in the resolution of questions of re-

ligious doctrine in the course of
datarminine tha heonefit alieihilitw nf
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The district court then went on to discuss »plication of
FUTA to those schools which are not under the jurisdiction
of a particular church  but  which are otherwise
indistinguishable in religious character form those schools.
The court said that FUTA, so applied,
". . .is in compatlble with the Religion
Clauses of the First Amendment (made ap-~
plicable to the states by the Fourteenth
Amendment) because it results in excessive
entanglement with religion in the form
described in Paragraph 1(b) above' Ti e.,
paragraph (b) of the foregoing quota..on
from the district court opinion]. Id at 3.

The district court went on to a very ful statement of
the reasons why no distinction can validly be made between
church-operated schools and those religious schools which
are involved here. 1 quote it at length b¢ use it would
supply the Secretary with a crystal-clear justification for
an administrative ruling exempting the latter:

"The non-church-affiliated fundamentalist
school plaintiffs in the Grace Brethren case
raise one further constitutional objection to
the extension of unemployment compensation
tax coverage to them. Essentally, they argue
that the exemption scheme embodied in 26
U.S.C. §3309(b)(1)(A) and (B) and Ce¢
Unempl. Ins. Code §634.5(a)(l) and(Z
arbitrarily discriminates against religious
schools without church affiliation and in
favor of religious schools controlled and
operated, directly or indirectly, by the
institutionalized religious sects or de-
nominations. The discrimination arises from
the fact that the statutes under considera-
tion, when construed according to their plain
meaning, impose the financial burden of the
unemp loyment compensation tax upon the in-
denendent relieious schools while exemnting

i
non-church-atrtiliated schools is a violation
of the Equal Protection Clause.
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"Certainly, the evidence before the Court
demonstrates that there is a basic similarity
between the independent fundamentalist schools
in the Grace Brethren case and the church-
controlled schools in both cases. The church-
affiliated and non-church-affiliated schools in
the two cases are virtually indistinguishable
in religious mission. The overriding purpose of
all the schools is to instill religious values
and beliefs in young people. In each school,
an attempt is made to create an environment in
which religion is pervasive. An effort is made
to teach all subjects, including those tra-
ditionally regarded secular, from a religious
perspective, and religion permeates extra-
curricular activities as well. Indeed, an
observer untrained in Christian doctrine might
well h: e difficulty differentiat j; the church-
affili: ed schools from the independent funda-
mentali t schools. Thus, whatever the merits of
plainti_fs' Equal Protection argument may be, it
would seem that, as exercises of religion worthy
of First Amendment protection, there is
little to distinguish the operation of an
independent fundamentalist elementary or
secondary school from the operation of a
school formally owned or controlled by an
established denomination such as the Lutheran
Church-Missouri Synod. As the Second Circuit
has noted:

'It is the suffusion of religion into
the curriculum and the mandate of the
faculty to infuse the students with

the religious values of a religious
creed which create the conflict with
the Religion Clauses and not the vest-
ing of legal title or the responsiblity
of operation.'

170V) (NU, 0OVU~-1VO7)." Dy €ClLASS1Lyllg SCNOOLS

Certiorari was denied March 23, 1981. S : 49 U.S.L.W.
370, March 24,1981.
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according to formal cl rch affiliation, rather
than religious mission and curricul' 1 content,
and by subjecting non-church-affiliated schools
to a financial burden from which church-
affiliated schools are exempt, Congress and the
California legislature have accorded differential
treatment to religious organizations which may
well have equal status under the First
Amendment."

In closing, I express the strongest hope that this
matter should be presented to Secretary Donovan. It has
surely been a major position of President Reagan that the
federal government should encourage voluntari: , keep itself
out of religious affairs, and avoid re lating where to
regulate 1s oppressive. Secretary Donovan has the power to
bring about prompt relief in this matter, wut if he fails to
do so, your small group of schools are faced with years in
court and great financial expense. Surely, the
Administration should step in now and prevent that from

happening.
Vety truly ;%f;sg
lfiam ﬁ. Ball
WBB:dh

P.S.: We are now informed that the State of Ct¢ ifornia
Employment Development Department will soon proceed
to enforce FUTA against all the schools n question.
The State feels it must do this or it will otherwise
be decertified by the Secretary of Labor. This news
should settle any doubts about the necessity for

immediate action on -our t =~ t



































