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. (3) Ext 1sion of the special provisions of the Act fozx
an additional five years, with an automatic bail~out
provision for utility and special service districts and
for jurisdictions with either low minority population
or high minority voter registration.

(4) Extension of the Act, without alteration, for a
period not exceeding five y 1irs. ‘

(5) Nationwide extension of the Act's special
provisions for a period of years.

‘Attached to the report are supporting materials,
including a memorandum summarizing the Act's salient
provisions and reviewing the Department's experience in
enforcing the Act.

We in the Department of Justice share fully in your
commitment to equality in the political process for
Americans of all races and we believe that thoughtful
consideration of the enclosed report and supporting
materials will contribute to the development of a just and
sound Administration position on this important issue.

Y

William French S .th
Attorney Ger ral












Finally, we have 1Included as a fifth altermative the
proposal advocating nationwide application I the special
provisions of the Act. While this option has the strong
virtt of evenhanded treatment of all states with respect
to enforcing the fundamental right to vote, it poses serious
legal and practical questions which will require separate
attention should the Administration determine to pursue this
course.,

BACKGROUND STATFMENT

a. Provisions nf the Act. The Voting Rights Act con-
sists of (1) permamnent pruvisions that apply nationwide and
(2) temporary, "special”™ provisions that apply to states ar
counties that come within the Act's coverage formulas. The most
significant special provision is Section 5, which requires svered
jurisdictions to obtain federal preclearance, from the Atto ey
General or the U.S. District Court for the District of Columbia,
before implementing any changes in voting laws. 3/

2/ Six soucuc:u states (Alabama, Georgla, Louisiana, Mississippi,
South Carolina and Virginia), one-half of the counties of North
Carolina, and scattered jurisdictions elsewhere became subject

to the special provisions in 1965 and are stil covered.

In 1970, the coverage formula was amended, with the result
that certain counties in Arizona, California, and New York

became subject to the special provisions.
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These same wWitnesses also referred to past and pending aw-
suits to enforce Section 5 (i.e., suits by this Department ¢ by
private persons to enjoin implementation of changes that hay not
been precleared or to bar implementation of changes objectec to
by the Attorney General) as compelling evidi ce that the prc¢ i-
slon is still necessary. In addition, they looked to the n: ure
of the changes that were the subject of Department objectior as
support for continuing Section 5. More than 80 percent of { e
objections are to redistrictings, annexations, or changes in
method of election (e.g., an at-large requirement for elect: n
to a particular office). These voting changes, it was argue ,
bear directly on the 1 ture and quality of representation wl ch
elected officlals afford to citizens, including minority cit zens,
within thelr districts, and therefore require the closest s¢ utiny
to ensure that they do not have the effect of diluting the r aority
vote. Because a large portion of the reapportionments made
necessary by the 1980 Census will occur after August 1982, par-
ticularly at the county and city levels, there was strong re Istance
to abandonment of Section 5 preclearance of such ¢! nges. 1 tension

of the Act beyond 1982 was thus considered 1 cessary to ins:t

2

full application of Section 5 to reapportionments in the 1965-

covered states.

The Department 1s of the view that tl above concerns
have merit,
5 or, by congressional inaction, to permit all 1965-covered
states to bail out under the existing statutory formula soon
after August 1982. Rather, extension of Section 5 with a mc
bail-out standard seems to us to be a more sensible and fair
approach. In this way,

House hearings can be fully answered with re¢ pect to those

"covered”™ jurisdictions whose past behavior has fostered such

concerns, without requiring continued preclearance for other
"covered”™ jurisdictions which have demonstrated by their cor
that they are not properly the subject of such concerns.

I. Modified bail-out provisions.

The first two alternatives that we recommend endorse
general concept of the House Committee bill--adding a baill-c

standard that seeks to meagsure compliance with the Act, and

the stated concerns expressed at the

and therefore 1t seems inappropriate to repeal Section
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ship in a language minority group in violation of the Fourteenth
or Fifteenth Amendment and (2) it did not make any change : its
voting laws with discriminatory purpose or intent. Complet »>n
of post—-1980 redistricting would continue to be a prerequi: :e
for a bail-out judgment under this optiomn. il/ Also, any ;| ris-
diction obtalining release from Section 5 and the special p1 -
visions under this standard would remain s »:ject to court : ris-
diction for five years and would, on the finding of a viol: Lon,
be returned to “"coverage”.

Alternative Two would not require a "covered”™ jurisdic( ion
to demonstrate as a condition of bail out, :hat 1t had comj_ied
with the procedural requirements of Sectiou 5 -- e.g., that it
had made submissions to the Department of Justice or the District
Court for the District of Columbia of all voting changes, ¢ had
a justifiable reason for falling to do so. Nor would it be fatal
in a bail-out suit that the jurisdiction had received anm ot-:ection
under the Act, so long as 1t could show that the objected—-tL..
change was not based on purposeful discrimination. In addi ion,
use of a "test or device”™ could escape condemnation in a bz l-out
suit if use of the "test or device”™ was shown only to have uad a
discriminatory effect, not a racial purpose. 18/

++y 1. would be optional whether or not to include in Alte -
native Two a termination date of August, 1992.

182/ Regarding the 1965- and 1970-covered states, this dist nction
would have no practical significance. Such jurisdictic 3 t ve

not used literacy tests since at least 1975. For the 1975--overed
states, however, a different concept of test applies, i.e., use

of English-only elections. For them, permitting bail-out on the
above theory could be significant.
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On the other hand, the bail-out stand: 31 under Alterna lve
Two would impose a more stringent standard than the Alternative
One formula in one significant respect. Jurisdictions main
taining an at-large election system would t ve the difficv'+

burden of demonstrating that the at-large s,3tem was not | >ose-
fully designed or aintained to frustrate 1 nority voting cength,
No such bar to bail=-out would exist im the first altermnat! , 19/

It should be pointed out that Alternative Two will imp ;e
at least as many administrative burdens on this Department 1d
the courts as Altermative One. Because each bail-out suit ider
the constitutional standard will require extensive litigation,
the "logjam” that will inevitably result in district courts
responsible for resolving the relevant issues in the large imber
of suits to be filed can be expected to prolong the judicial
process attendant to bail-out for inordinate periods of time,
and at considerable expense,.

C. Alternative Three.

Proposals calling for simple extension of the Act, wit »Hut
alteration, have been forcefully criticized on the ground tuat
the Act's special provisions would continue *o cover certain
jurisdictions as to which logic and experie :e indicate that such
coverage is unnecessary.

Under Alternative Three, the Act would be extended for 1in
additional five years, but would permit automatic bail-out _or
jurisdictions having the requisite low minority population and
for utilities and special service districts (see the discus .on
under Alternative One). ‘

9/ One of the elements of the standard in Altermative One
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The committee bill would ar :1d the bail-out provisions
of Section 4(a) in two :ages. Upon enactment of the amendmer s,
the bail-out period for a 1965- or 1970-covered jurisdiction v ul
be extended by two years (to 19 years). Effective in August . 84,
additional prerequisites for bail-out would be added--~detailea
standards regarding compliance with the Act and other require nts
“iring the preceding ten years.

The bill would add what amounts to an "effects" sti d-
ard to Section 2 and would extend for seven years the bilingui =
election requirements of Section 203.

D. Tr Senate Judiciary Committee's S »>committee on the
Constitution may begin hearings on the Voting Rights Act early
kt y 1r, but no dates have been announced.





