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MEi-t)RANIXJM April 13, 1982 

Subject: Dole Bill 

This will confir:n my original view, foll owin; further research, 
that the D::>le profX)sal is quite acceptable, but needs tightening 
in ti,,,o areas indicated to you last night ~ 

-· 

• · The provision on line 17 of page 1 to tbe effect that the 
Voting Rights Act protects "minority grou!,)s" protection 
should be amended. The w::,rds "minority groups" should be 
replaced with "citizens of the Unite::i States. 11 The 
"minority group" language probably comes frOli a segment 
of the Supr ei~e Court decision in ~vnite v. Register , but 
that quote imm':diately m::x1ifierl by references to II its 
members" - who m'..lst continue to be the sole focus of 
protection un~er the Voting Rights Act. The shift of 
focus to group protection could have exceedin3ly crlverse · 
consequences on the developnent of the law .. 

• Tne list of factors set forth fro:n line 20 of P3ge 1 to 
line 23 _of page 2 involves one major addition/revision to 
the factors cite::i in the two 11:aain~ pre-Mobile v. Bolden 
cases cited in the Dole legislative history. Neither 
Wnite v. Register nor Zim:ner v. McKeithen, cddresss the 
Section "G11 factor, (lines 16 - 18 of page 2), ard should 

, re deleted. Section "G" invites, irrleed mandates the 
courts to engage in an extraordinarly wiae-rangirg 
in~uicy into matters extraneous to the votin3 process -
the allege::i existence of "invidious .discrimination in 
such areas as erlucation, e~ploy:nent, econaaics, health, 
and politics." Such wide-rangirg findings could serve as 
predicates to arrl proof in rrassive Title VI aro Title VII 
litigations likely to folla,.., fran any Section "G" 
findin3s of "invidious discrimination." Section 11G" may 
even f)2rmit findings of "invidious discrimination" to be 
m3de on an effects test basis, i.e. may pet,nit fin::li03s 
sufficient to authorize Section 2 violations on the basis 
of merely statistical evidence of "discrimination" in the 
cited areas. As neither White nor Zimmer list the 
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WEAKENING OF VOTING BILt·sooGHT 

President Terms Some · 
Provisions "Pretty Extreme" 

This headline appeared in the Washington Post on ·19 October, · 
just two weeks after the House voted 389 to 24 to ~xtend the 
Voting Rights Act of 1965 with no changes. No.am~ndments to 
the Ac~ . got more than 132 votes 1n the Bouse. . . . . . . ___ .- .. 

When it was first sign~d into law in August of 1965, the Voting 
Rights Act affected election laws in Alabama, Georgia, Louisiana·, 
Mississippi;· .South carolina, ·virginia, and parts of North caro
lina. over. the years federal jurisdiction· has been extended to 
Arizona, Alaska, Conm!dtieilt, South D~ota, Massachusets, New 
York, in whole·or in part • 

. Even after a judge suspended the New York primary in September 
,, because the New York City Council was held to be in violation · 

of the VRA, it is still fair . to say that the controversy sur
rounding the VRA is hottest in.the areas it was originally in
tended to affect: the deep S~~th. 

. . 

In the early to mid 1960s, when more than half of all Americans 
.. thought that "civil rights" ·was. the most important issue facing 
the country (as opposed to fewer than 10% by the late l970s: . the 
number ·one issue now, -according · to the polls, is "the economy," 
while in the late 60s and early -70s "the Vietnam War" was the 
most · critical issue), images of Selma and Klansmen and Freedom 
Riders were very ·much on the minds of Americans, images trans
mitted to America as a .whole from the Deep South states _of 
Alabama, . ·Mississippi, Georgia, and South C~rolina, . among_ others. 

Thus whenever the Voting · Rights Act comes up in the media, ... 
attention focuses immediately on the 6 states covered in the~r
entirety by the VRA. One of the most popular and widely under
stood measures of the effect of the VRA is registration among 
voting age blacks. As the table below shows, the c~ange in black 

. registration before and after the act is dramatic: 

·' ·' 

Alabama 
Georgia 
Louisiana 
Mississippi 
South Carolina 
Vj,:i:_:ginia 

1964 
23.°"1% 

44.0 
32.0 
6.7 

38.8 
45 . ·7 

1976 
58.1% 
56.3 
63.9 
67.4 
60.6 
60.7 

--
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Given the remarkable change in the politieal status of blacks 
in the South, and given how much of the time and energy of 
progressive whites was devoted to advancing civil r;ghts in 
the South in the 60s, it is easy to see that even the hint of 
changing the VRA, · especially when it is being pushed by such 
bete noires of the white liberal establishment as Strom Thur
mond, brings.a strong and vociferous reaction not only from 
blacks, but•from the media and other opinion maker~ as well. 

Thus the actual nature of the proposed changes in the VRA ·whi.ch 
Fred Fielding alluded to in the 19 October Post story, which · 
have nothing to do . wi:th dis~nfranchising _S.outhern blacks, but 
are rather technical changes in the VRA, is immaterial. The 
int· of change sends the alarm bells ringing in the ears of the 

progressive coa1ition that got the VRA passed in the first place. 
a coalition·that incl:-gcl'es .most' Nort.hern Republicans. 

r. , ... ., , . . . 

When Coretta Scott King told the 8;1U1Ual convention of Operation 
PUSH, _meeting in Chicago last summer·~- that "the number one 'prior- · 

• ity right now is extending the Voting Rights Act," she .did not 
'pause to qualify her . statement or make distinctions. 

One can be sure that Vernon Jordan·, President of the Orban · League 
was not taking into account possible fine tuning of the · VRA when 
he said "The Voting Rights Act is virtually the only protection 
black and Hispanic citizens have to· ensure their right to vote is 
n9t hampered • . Take it away .and we are. sure to return to a . system 
of persistent discrimination in which, by a series of overt and 
covert local measures, blacks ar, deprLved of their voting rights 
and of representation." · . . 

\ 

This -~s relatively restrained rhetoric . · This is not what the 
avera·ge b_lack is. probably hearing · from local political and com
munity leaders. _The proverbial bloodr ~hirt is no doubt being 
waved in ·black ~and liberal _ communities· across the us. - . :. 

Benjamin Books told AG William French Smith that the NAACP views 
the threats to the VRA, as is, as the deepest threat to American 
blacks. Smith is charged by President Reagan with pr~posing possible 
changes in the VRA, which expires in August, 1982. 

--

The media have picked up on the story, pregnant as it is with memories 
of the civil rights struggle, rich as it is -in conflict; between 
whites and blacks, Northerners and Southerners, the ancien regime 
an~ the New Politics, between Reagan Federalism and the G~eat 

.. S6_9j.ety. 

·The. New York Times has called it the "most effective of all civil 
rights laws." It· has further editorialized that "extension of the 
law ·remains crucial ·for the right to vote-~and the other rights it 
ensures." The Post has supported· itfxtension! intact, -as has the 
Christian Science Monitor and a host of other newspapers. -
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In an article revealingiy titled "Blacks tag voting rights as 
key issue," the Monitor squarely addressed the political situatian 
in 1981: 

• 

"Blacks can accept cuts in government 
spending, but not cuts in voting rights • 

· This is the message black leaders .~e 
sending to President Reagan in meetings 
with administration officials, from con
ference·halls, and from scholarly think 
tanks: . 

Clearly, blacks are unhappy with federal 
budget cuts, which they expect will impose 
disprop~,ticnate· sacrifices on minorities • 

. Although they believe budget cuts will hurt 
them more than whites, blacks say they may 
be more able to cope because they are ac
·customed to hardships ••• Black leaders are 
not concentrating their · fire on reduced fed
eral~spending for welfare programs. Instead ••• 
they say the Voting Rights Act (extension of) 
is a key to future progress." 

_ _. 

Another vocal black supporter of .full extension of the VRA is 
Rev. Ralph David Abernathy, .who was · a Reagan backer in 1980. • 

Policy should never be .made ·on . the basis of political popularity. 
Principle ·is more important, and adherence to principle was · what 
. got . Ronald Reagan elected to .the Presidency in l~iO. However, in 
case~ _where ·a policy determination is a close call, politics be-
comes an important ancillary determining -factor..-

. We have seen that the ·politics. ·of · the '.Nor·th, of the . blacks,_ . and 
of the progressive wing of the Establishment are clearly lined 

·. up behing extension of an intact VRA. Any changes in the VBA : · 
will surely cost the administration points with these groups. 

But what are the political advantages of modifying the VRA? In 
my opinion, there are virtually no reasons of expedience fpr 
tinkering with the VRA. 

The following paragraph appeared in the~ last June: 

·' ·' 
. ' 

"Opponents of extending the law's key provisions, 
such as Senator Strom Thurmond and many conserva
tive Democrats in the South, object to preclear
ance (one of the aforementioned 'key provisions') 
as an insult to the South." . 

--
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In my opinion that description of the VRA's opponents takes 
into account the depth and breadth of opposition to a simple 
extension of the VRA. 

Conservative Southern Democrats have controlled Southern 
politics for ·a century precisely because things like the VRA 
did not exis~ for most of that period •. The good ole boy 
Southern Democrats recognize that their control ha$ started 
to unravel, and that the VRA has had a lot to do with that. 
Strom Thurmond, a former conservative Southern Democrat, and-J 
now a conservative -~outhern Republican; · is correctly lumpea -
in with his former·party brethren in the aforementioned Post 
story. His mindset is still very much similar to that of the 
party he was a member of for the first 63· years of his life, 
at least when it comes to the political structure of race i1'1 
th D S . th i ... ,.. ; . . . e eep ou • i t••·•· ,. 

When the average person thinks .of .th~ impact of · 'fhe VRA, he 
surely thinks of tbe feds coming in and eliminating poll taxes, 
stopping intimidation and coercion, etc. The Justice Dept~ 
has effectively ended those sort of practices, and nothing in 
the changes floated publicly by Fielding two days ago in the · 
Post would allow the nightrid~rs to return. · 

Most of the litigation surrounding ·the VRA, not· to mention the 
. controversy, concerns federal examination of election laws and · 
·redistricting. A typical si t:uation is a city · · .in a Deep South 
state with, say, 401 blacks. This city has five city ·counci1 · 
slots. If the city were broken down into five districts, pre
sumably two would encompass ;he black sections of the · city,ana 
would almost certainly elect 2 .b1acks · to the city council. 
Politics ~eing politics, _ the whi·tes, with 601 of the population 
of the city, would elect 3 whites. In a situation like this, 
though, whoever gets to draw the dis:trict lines can determine 
who will get elected. Instead of creating 2 districts that .are 
all or nearly all black, and three districts that are all or 
nearly all white, the linedrawers can draw the lines so that · 
there are white majorities in all five districts. Thus a city 
with 40% blacks will have no black representatives. ·_ This is 
the way the Democratic Party has kept contro1 in those areas 
where the blacks could even vote. 

A very common tactic is the at large election. If the blacks 
can vote and they are not distributed conveniently in the city 
so as to allow the creation of 5 white majority districts, then 
the linedrawers .can simply abolish · the lines. The city, which 

. . is 60% white; becomes in effect one big district with 5 repre
sentatives, all _qf whom, given the nature of Southern politics, 
wil_l be white. 

Much is made in the papers about the tremend~us growth in the 

--
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number of black elected officials .in the us. There are now more 
than 4500 across ·the us, with 60% of them in the South. While 
it is indeed striking that the number ·of black elected officials 
in the South--nas gone from near ·zero ·prior to the VRA to 2768 in 
1979, it is also striking that this figure of 276B·represents 
about 5% of the total electea offiqials in the .South, where blacks · 
compose about 25% of .the population. · · · · ___ ., · 

. 
In other words, the·VRA·really ·hasn't gone very far in terms of. 
giving ~lacks equal repres~tation in the South • .. To be -sure, it 
should be noted that ·blacks are no ' bet~er represented in-·other 
regions in . the coun~>. ... ;~lative to their numbers. The problem 
the blacks have is that·· 'they are too sp·read out, geoir~ically, 
to be a force ··!n national politics. ~l_le~e are llO~stricts in 

• ·the· country with 151 or more blacks, .. but only a couple of dozen 
with ~Xack majorites. ·Even of these districts, blacks only 
control 18. If Congres~~~nal ~epre~entation were in lockstep 
with their numbers, the ·blacks would have more than 50 seats 
in Congress, and a dozen Senate seats. As it stands, l:iacks 
constitute a paltry 3% of ·the-aongress • . 

If the VRA were enforced with an . iron hand in the South, it 
would be a while before blac~$ composed 25% of elected officials 
u p and down the line, but there would be an . explosion in the 
number of black elected officials, and mo~t of ·the losers in 
this process would be the Democrats that have dominated Southern 
politics since Reconstruction. . .. 
I say ·this with confidence, not only because most people in office 
in the South are Democrats, but b.ecause most whites in the South 
are closer to the Republicans :t;han the -Democrats, in terms ~f 
national party allegiance. Even · if they are nominal Democrats, 
white southerners share the views of the Republicans on defense, 
the economy, and most social issues. A cei~~_n,~o~R~~ocratic 
gerrymandering has muzzled the trelld ~- v,,1.,·~-rrn"' na-i:iana:1.~oli tics, 
so ·that Democratic Congressmen go to \vashington and supp.ort the 
national party on issues that won't fly at all back home in 
Georgia or Alabama. If the VRA were enforced, the blacks would 
get their own districts, .which they very much want, and the re
mainin~ white districts would start trending heavily Republican. 

-.. The, point is that the VRA has the effect of helping all minorities, 
assuming it is enforced. The Republicans are still very much a 
mino_rity in the South, just like the blacks. Thus the same pro
cess ·which would -1.ead to sending a host of blacks, who unfortunately 
would all still be D~mocrats, from the South to Washington, would 
also lead to the election of a host of white Republicans. 
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As evidence for this assertion I offer the opening paragraphs 
of an article that. appeared in the Post last 20 May, under the 
headline "A New Map of Texas, Voting Rights . Act Is Helping GOP 
In Battle Over Redistricting Plan" 

• 
• "Austin--The. Voting Rights Act may die in 

Congress next year a_t · Republican hands, 
but in the redistricting battle here .the 
act has becom~ the party's ally in its bid 
to talte control of Congress.· 

. . ...., 

The act assures mincrities of.· the opportunity 
of proportional representation., if possible, 
and bec~e. ;of·"the d~graphics of Texas, 

• what may. be good for blacks and Mexican-Am
ericans may also be-gbod for Republicans • 

. -.. -

'We didn't know it would turn cut this way 
when they passed the Voting Rights Act, but· . 
it sure helps us now,' one Republican strategist 
said. 

This is because·, by carving out · predominantly 
.black er Hispanic districts, Republicans would 
have a better -chcµice to _win "the .. adjacent, heavily 
Angle districts. • • .. . . · . · . . . 

The political climate is changing· so rapidly_·.:..:. 
that people joke about Anglo Democrats, who have 
controlled politics here since Reconstruction, 
as an endangered species ••• 
·-· . -· ... . .. . 
-~_The law is the- -l.aw; 1 one Republican said. ':I.t . . 
guarantees the rights of political minorities._. 
We think the same principles ought to apply to 
the Republican Party." 

The current political estimate -is that Texas, whose Congressional. 
delegation consists of 19 Democrats and 5 Republicans, could 
have as many as 13 Republicans after the '82 election, ·and at 
least 8. The blacks, however will be happy; because they wili 
have a black district in Dallas next year, assuring ---no·t only 
that a second black Texan goes to Washington, but also that 
whi.te Democrats Mattox and Fr.est are doomed. 

Goldwater swept the Deep South in 1964, the last Presidential 
election held before passage of the VRA, but Republicans won 
only 7 of the 37 seats in the House .from the 5 Deep South states. 
Of these, 4 were lost back to the Democrats in 1966, which was a 
banner year for Republicans everywhere else. The only gain was 
Albert Watson of SC, who switched from being an entrenched Demo
crat to an entrenched Re~ublican, along with Thurmond. At the local 

I 
i 
j 
I -~ 
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level, the same ·Democrats, who happily voted for Goldwater 
even as they voted for each other for all the local offices, 
remained in charge. Although the Republicans have.carried 
South Carolina in. four out of the 1ast five Presidential 
elections, an~ Mississipp~ has gone. Democratic only once in 
the last 16 years, the situation at the state level has hardly 
changed. BelQW is the Republican_percentage of representation 
in the combined upper and lower ·houses of SC and ·~ss.: 

1980 
1978 · 
19"76 
1974 
1972 

.. 1970 

.South Carolina 

. . 

. 
. . . 

12.7 
11.2 · :· 
·· 8. 9. · 
11.it:,., .. · ·: 

'14.1 . 
7.7 

. '· . 
... ... ,. 

Mississippi 

4.7 
4.7 
2.9 · 
2.7 
2.3 
2.3 

: .: ..... ..,? 

\ · 

It is hard to see any progress taking place . in either state. 
Such g~otesque majorities for pemocrats a.re common throughout 
the South, which, as I have t;o. keep emphasizing, is still a 
one-party region at the stat~ and· local level • 

..... ·.···· .,. . · . 

. But the Democrats are running ·scared. The ~ scares them, 
becau.se they know that · bl_ack Democrats and white Republicans 
will replace the George·Wa11ace types still in charge across 
the South. Below are the figures for .the ·. number of propos.ed 
election law changes submitted from jurisdictions in ·each state 
to the ~ust~~e Dept. for review as per the .vn. • 

--

t·of changes sub-
mitted between 

Alabama 
Georgia 
Louisiana 
Mississippi 
South Carolina 
Virginia 

16 · 
158 

5 
32 . 

308 
57 

2 
578 

1965-1970 , 
.-

t of changes 
1971-1975 
614 
935 
8:82 
503 
834 

t of chang 
1976-80 
ios5 
1998 
1709 

North Carolina 
1093 

4·8S 
5336 

654 
1208 
1780 

711 
9145 

. ,Clearly the good ole boy network in the South has started to com
pre'hend what the VRA portends for the Democratic party in the 
-South if it is not revamped. Just as the Texas Republican took 
a long time to understand that the VRA helped his cause in the 
abo've Post article, __ the mayors and state reps from Catahoula 
County, La. and Hoke· County, NC .understand that the VRA dooms 
the white-controlled Democratic pa.rty. 
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For all the talk about the Boll Weevils and how they helped 
the President on the budget and tax cut votes, they are not 
our friends. First ~fall, they voted the way they.did because 
that's what their ·districts demanded, which means that there . 
should be Republicans in there in the first place. Secondly, 
they can be counted on by the Democratic leadership for most . 
votes, especially . procedure votes·, setting rules, . committees, 
·etc. Thi:rdly, the ·-will still support the nati~nal. Democra~ic 
ticket·, unless the presidential nominee is a real fluke, such 
as McGovern. I don't know of a· single Southern Democrat, ·in _.-.., 
office,,who support~d Ronald Reagan last y~ar. Fourthly, Demo
crats, because they .a.re Democrats, will continue to try and 

·· stick it to us in things like redistricting, pork barreling, 
etc. Finally, · Southern Democrats always tend towards populism, 
which, while ·it may be JC;Jt;)llgruent with this administration on 
some social issues, stands· j 'ust as surely athwart Republican 
policy on taxes and many spending issues. Recall that W~yne 

· Dowdy, who just got elected to Congress ·from Mississippi as • 
· a Demo.era t last July to take· Hinson' s seat, said that he was 

running against "the White House, the Chamber of·Commerce, and 
every oil company in the world." 

- The limitation of the VRA _will 1teep the. above type Democrats . 
in power. They will still be .whites, and probably fairly con
servative at heart, but they will have to trend liberal to _ 
keep the blacks happy (recali .that Hinson only won in ~78 and 
'80 in Mississippi because the blacks.in the ·Mississippi 4th 
district, dissatisfied with the white Democrat·, -ran a black 
independent) • .. · - · 

F_or the administration to ~ppose any part of the· \TBA plays into 
the hands of the white Democratic _party. When Jamie Whitten votes 
to keep the -VRA intact, it .is clear that even the most venerable 
man in Congress · ·is scared -to alienate · the- black· vote (30%, by pop. _ 
in his district). Their strategy is to let the Republicans oe · 
the heavies. Hopefully this administration will take out the·oner
ous provisions, or enforce them half-heartedly at Justice, and 
thus the Democrats in power in the South will continue to gerry
mander themselves into perpetual .power, while the blacks heap 
their obloquy on Ronald Reagan. · 

Let the last word on this particular. point ~e said by Harry Dent, 
a Republican operative from South Carolina, who was quoted in the 
Post last July as follows: 

·' ·' 
. . 

· "The whole ·question is kind of passe 
in the South. But the question of 
voting rights is not passe for black 

. people." 

--

---
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Dent. went on to say that most white southerners have."learned 
to live with it (the VRA)," meaning there is . not much to be 
gained among· them . by· an attempt'·to kill the act or ·seriously 
weaken it. · But ~lacks do care deeply about the law, which 
in 15 years ~as greatly enhanced :their political power through-
out the South. · · · · · · 
. . . ,,. . . . 
For all the consideration ··we·· h·ave give to the VRA ~d · its 
effect on Southern politics, some thought must be given to 
the impact any change .in -the ·VRA •instituted by this admini
stration would have on -a marginal Republica~ constituency, 
the moderates and liberals •. 

Ronald Reagan got onl;1:•~:U·'1le~ligible n~er of black votes in · 
the 1980 ele.~tion, but that was not for lack of trying. The 

.-., 

.President worked hard to get his message across to blacks and 
other minorities, unfortunately with only limited success. 
However·, the fact that he did try was widely noted and approved 
of by the media, which in .turn- communicated .this image to the 
voters. Here is part of an arti~le that appeared in the NY Times 
on 5 October~ 

•similarly,· well advertised .Republican 
Party app~als to blacks and black en
dorsements ·of Mr .. Reagan were important 
to the party, according to Senate Major
ity Leader Howard H. Baker Jr·. of Tenn. 
They may ~ave won only a few votes; he 
said, but they 'made Republicans decent 
and acceptable to a lot of whites.' It 
erased 'that remnant of racism in the 
Republican image, ' .-· he added. " . . .• .-

In my opinion the VRA is a key symbol to John Anderson-type . . 
voters, who are socioculturally of Republican stock. "Andersonism" 
has its roots in precisely the places where the Republican party 
took root 125 years ago--in Wisconsin, Illinois, Mas~achusets, 
Vermont, and Connecticut. I like to think of them as "post-industrial 
liberals;" that is, they are relatively conservative on economics, 
but liberal on social issues. 

Most government programs that help blacks have a price tag, and 
. • the Andersonites flinch at the cost. But -the VRA is essentially' 

free, at least in the short run, and I'd be willing to bet that 
-Andersonites support the VRA in numbers greater than even Northern 
Democrats. 

These voters can be ·turned out for the right- kind of Republican, 
such as Sen. Percy or Governor Thompson of Illinois. Both of them 
did very well in . the black areas of Chicago, which enhanced 

--
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Dear Mr. Attorney General: 

We have already discussed on several occassions my views on 
the existing Voting Rights Act and the amendments reported by the 
Judiciary Committee. I will not review at great length the thoughts 
expressed in my letters of June 17, August 4, and September 16, 1981. 
I do, however, want to offer just a few reflections in light of this 
week's passage by the House of the Committee amendments. 

I should first note the amendments that were made upon the 
floor. The House alleviated the problems presented by the pending 
case language by providing that a bailout suit need await the reso
lution of only those case pending at the time of the filing of the 
bailout. However, the House aggravated provisions of the Committee 
bill which had provided that bailout could be revoked for subse
quent judgments only at the discretion of the court. The floor 
language will make recapture mandatory, a provision which I find 
needlessly punitive, especially in light of the discretionary 
approach taken toward the rest of the country in Section 3 (c) of 
the Act. 

I know that you have already carefully considered your posi
tion on the existing Act, but I invite you to review the serious 
consequences of the House action. Not only are the bailout pro
visions unfair to covered jurisdictions, but I expect they will 
significantly increase the burdens upon your Depantment. 

The House bill provides that a single Section 5 objection, 
final judgment, consent decree, settlement, or agreement will bar 
bailout for ten years. This will remove any possible reason for 
covered jurisdictions to settle" disputes short of complete vindi
cation. Any litigation in which the Department is involved may 
be confidently expected to continue through the last possible 
appeal, placing new strains on your resources. Moreover, it will 
become difficult to resolve Section 5 disputes through negotiation, 
as was done in the recent Virginia redistricting case. Rather than 
altering the original submission, a jurisdiction will have to pro
ceed directly to the District Court in order to avoid the bar of 
the Act. 

The House bill provides that a state may not bailout if any 
governmental unit within its territory is ineligible. Thus, a 
state will be compelled to litigate not only its own issues, but 
also those of all its subdivisions. There may be some small bene
fit in this, despite its basic unfairness, if states educate their 
subdivisions to avoid voting rights disputes. However, to the 
extent those disputes exist, states will have a strong incentive 
to force them to litigation when the subdivision in question might 
prefer to settle. 



You should also realize that, under the House bill, the mere 
sending of examiners to a jurisdiction will bar bailout, regardless 
of their actual findings. This will greatly complicate the making 
of your decision to send in examiners in individual cases. The 
collateral consequences of that decision will be so devastating 
that officials and citizens in the affected area will quite reason
ably expect you to have practically incontrovertible proof of 
wrongdoing before dispatching examiners. I am sure you will agree 
with me that you should be free to use examiners to investigate 
claims of violations without having to worry about these unfair 
consequences to possibly innocent jurisdictions. 

The bailout test also provides that a jurisdiction must elim
inate practices which "inhibit or dilute equal access to the elec
toral process. You will recall that in my letter of September 23, 
1981, I asked you to explain your Department's definition of ''dilu
tion." Whether or not your Department has a clear understandir-g 
of the meaning of this concept, it is plain that neither · the 
courts nor the Congress do, and that can only be a formula for 
additional litigation. 

, Finally, I direct your attention to Section 2 of the Act as 
1 l~mended by the House. The bill provides a nationwide, retroactive 

effects test whereby fully constitutional procedures, no matter 
when enacted, may be attacked on the basis that they result in 
some disadvantage to black voters. If there is in fact an implied 
private right of action under Section 2, there will undeniably be 
a massive increase in electoral litigation around the country. 

I appreciate your attention to my thoughts on this matter. 
I am confident that the House will accede to changes in these 
areas if your Department effectively and forcefully explains 
these concerns before the Senate. I look forward to discussing 
these matters with you further as the debate proceeds. 

With kind regards and best wishes, I am 

cc: The Honorable Ronald Reagan 
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THE WHITE HOUS E 

TO: Elizabeth H. Dole 

FROM: Morton C. Blackwell Jlfj, 
RE: Voting Rights Act 

W AS HIN GTON 

October 7, 1981 

The October 2 letter to the President from the Attorney General 
regarding the Voting Rights Act outlines five possible actions 
for amending the Act. All of these options are much better than 
the outrageous bill passed by the House. The House bill has no 
termination date and extraordinarily complex bail out procedures 
which will almost certainly prove unworkable. 

If the House bill is enacted it will almost certainly be the last 
Voter Rights Act. The federal bureaucrats will for the entire 
foreseeable future be dictating to states and counties through 
the pre-clearance provisons of the law. Any attempt to amend 
the law once enacted would surely fall to a left-wing filibuster. 

The proponents of amending the House bill, in their various efforts, 
got 180 different House Members from 42 different states to support 
one or more proposed amendments. 

Of the possible options discussed by the Attorney GeneralJeither 
of the first two options would be desirable. 

No option should be seriously considered which does not have a 
statutory termination date for pre-clearance provisons. 

We should not support any bail out provision which would (as the 
House bill would) make the mere sending of federal examiners into 
a state or county reason to stop the running of time on a bail 
out provision. 

The closer we get to August, 6, 1982 the more anxious the radical 
civil rights activists will be to accept the best arrangement fo r 
extension they can get. Thus delay now would be in the interest . 
of the eventual freeing of local governments from unnecessary and 
onerou s p re - c l earance provis i ons . 
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WASHINGTON 
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The October 2 letter to the President from the Attorney General 
regarding the Voting Rights Act outlines five possible actions 
for amending the Act. All of these options are much better than 
the outrageous bill passed by the House. The House bill has no 
termination date and extraordinarily complex bail out procedures 
which will almost certainly piove unworkable. 

If the House bill is enacted it will almost certainly be the last 
Voter Rights Act. The federal bureaucrats will for the entire 
foreseeable future be dictating to states and countfes through 
the pre-clearance provisons of the law. Any attempito amend 
the law once enacted would surely fall to a left-wing filibuster. 

The proponents of amending the House bill, in their various efforts, 
got 180 different House Members from 42 different states to support 
one or more proposed amendments. 

Of th~ possible options discussed by the Attorney Genera~either 
of the first two options would be desirable. 

No option should be seriously considered which does not have a 
statutory termination date for pre-clearance provisons. 

We should not support any bail out provision which would (as the 
House bill would) make the mere sending of federal examiners into 
a state or county reason to stop the running of time on a bail 
out provision. 

The closer we get to August, 6, 1982 the more anxious the radical 
civil rights activists will be to accept the best arrangement for 
exte nsion they can get. Thus delay now would be in the interest 
of the eventua l fr e eing of local governme nts f r om unnece ssary and 
o nerous pre-clearance provisions . 
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THE WHITE HOUSE . 

Office of the Press Secretary 

For Immediate Release November 6, 1981 

STAT~MENT BY TH E PRESIDENT 

Several months ago in a speech, I said that voting was the 
most sacred right of free men and women. I pledged that as 
long as I am in a position to uphold the Constitution no 
barrier would ever come between a secret ballot and the 
citizen's right to cast one. Today I am reaffirming that 
commitment. 

For this Nation to remain true to it s p rinciples, we cannot 
ailow any American's vote to be den_ied, diluted or defiled. 
The right to vote is the crown jewel of AI!1erican liberties, 
and we will ·not see its luster diminished. 

To protect all our citizens, I believe the Voting Rights 
Act should and must be extended. It ~hould be extended for 
ten years -- either through a direct · extension of the Act 
or through a modified version of the new bill recently passed 
by the House of Representatives. At the same time, the 
bil i ngual,_,bal1ot provisio·n· currently 'in the law sho.1,1ld be 
ex tended ' ~o that it i~ concurrent with the other special 
provisions of .the Act. 

As a matter of fairness, I believe that states and localities 
which have respected the right to vote and have fully complied 
with the Act ~hould be afforded an opportunity to "bail-out" · 
from the special provisions of the Act. Toward that end, I 
w il 1 support amendments which 'incorpor~ t_e reasonable ·"bail-out 11 

provisions for States and other political subdivisions. 

Further, I believe that the Act should retain the "intent" 
test under existing law, rather than changing to a new and . 
untested "effects" standard. 

There are asp ects of this law, then, ov e r which reasonable 
men may wish to engage in further dialogue in coming weeks. 
As this dialogue goes forward, however, let us do so in a 
spirit of full and total commitment to the basic rights of 
ev e ry ci t izen. 

The Vo t i ng Right s Ac t i s i moortan t t o t he s e nse o f tr ust man y 
AI,1eri c ans pla c e in t hei r Govern,i\e.n t' s c o;r1rnitrr,e n t to e:;ual ::::-ights . 
2very A.meri c an mus t kn ow he or she ca n coun t o n an equa l c ha nce 
and an equ a l vo t e . The decision we a re a nnounci ng today b e nef i ts 
all of our ci t ize ns by maki ng o ur d emoc ra c y stronger a nd more 
available t o everyone . 

.!... .ll J.: 
ii iT li 
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Remarks: 
Attached is the Attorney General's report on "Amending the 
Voting Rights Act." 

Please review the materials and provide us with your views 
and recommendations by c.o.b. Wednesday, October 7, 19 81. 

NOTE: Several attachments were provided by Justice. They 
are listed on the "contents" page, but not attached. 
~They will be made available upon request. 

Richard G. Darman 
Assistant to the President 
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Deputy to the Chief of Staff 
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The President 
The White House 

®ffi~ nf tql' iutnmPl! ®rnrral 
llJ nsqington, n.. <G. 2053II 

October 2 , .1981 

Re: Amending the Voting Rights Act 

Dear Mr. President: 

In response to your letter of June 15, 1981, we have 
prepared the accompanying report on the question of amending 
the Voting Rights Act of 1965. Based on extensive review · 
and analysis of (1) the Department's 16 years' experience in 
enforcing the Act, (2) the record of hearings before the 
Subcommittee on Civil and Constitutional Rights and 
resulting House bill, and (3) the views expressed by civil 
rights and other organizations and by federal, state, and 
local governmental officials and their staffs, we have 
concluded that, while the Voting Rights Act is responsible 
for substantial, indeed dramatic, progress toward the 
national goal of full pol itical equality for all Americans, 
there remain areas of the country in which continued 
application of the Act's "~pecial provisions" is warranted. 

We have narrowed the host of possible options for 
amending the Act to five alternatives deserving of your 
serious consideration. Briefly summarized, these 
alternatives are: 

(1) Substantial modification of : the Act's "bail-out" 
standards and procedures so as to permit immediate 
bail-out for any covered jurisdiction with a recoiJ of 
compliance with the law for a period of years (five, 
six, or seven); a provision calling for automatic 
termination of the Act's special provisions in August 
1992 could be included as a feature of this 
alternative. 

(2) Substantial modi f icat ion o f t he bai l-out f ormula 
so as to permit automatic bail-out for any jurisdiction 
demonstrating that for a period of years (five, six, or 
seven) it made no change in its voting laws with a 
racially discriminatory purpose, nor otherwise denied 
or abridged voting rights in violation of the 
Fourteenth or Fiftee nth Amendments; this alternative 
also could be coupled with automatic termination of the 
Act's special provisions in August 1992. 



• 

(3) Extension of the special provisions of the Act for 
an additional five years, with an automatic bail-out 
provision for utility and special service districts and 
for jurisdictions with either low minority population 
or high minority voter registration. 

(4) Extension of the A6t, without alteration, for a 
period not exceeding five years. 

(5) Nationwide extension of the Act's special 
provisions for a period of years. 

· Attached to the report are supporting materials,
including a memorandum summarizing the Act's salient 
provisions and reviewing the Department's experience in 
enforcing the Act. 

We in the Department of Justice share fully in your 
commitment to equality in the politic al process for 
Americans of all races and we believe that thoughtful 
consideration of the enclosed report and supporting 
materials will contribute to the development of a just and 
sound Administration position on this important issue. 

✓ 
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(Offir~ nf thr _\ttontru ®rnrrul . -
lDasqingtnn, Il. (C. 20530 

October 2, 1981 

REPORT TO THE PRESIDENT 

Re: Amending the Voting Rights Act 

In order to comply with your request for a report on the 
question of amending the Voting Rights Act, we have reviewed 
the Department's experience over the past 16 years in enforcing 
the Act, have examined the record of the recent hearings of the 
Subcommittee on Civil and Constitutional Rights of the House 
Judiciary Committee and analyzed the bill reported by the House 
Committee, have considered the views of civil rights groups and 
other organizations, and have met with Members of Congress and 
their staffs, Governors and other state and local representatives. 

Based on our a nalysis of the voluminous ma terials considered 
and the disparate views stated, certain gener il conclusions are 
readily apparent. First, substantial progress has been made since 
1965, whe n the Act first took effect, in guara n teeing the right 
to vote to minority voters .residing within the "covered" juris
dictions. Second, there ha~ not yet been dev e ~oped a record suf
ficient to demonstrate s~ch a p e rvasive disregard for, or antipathy 
toward, minority voting rights i n "noncovered" jurisdictions to 
support a nationwide extension of the Act's "special· provisions".!/ 
Third, there remains the need with respect to some--but certainly 
not all--of the presently "covered" jurisdictio n s to continue 
for an e x tended period the existing p~eclearan ce provisions of 
the Act, while at the sa me ti~e providing a me an ingful mechanis m 
to provide other "covered" jurisdictions the opportunity to 
remove themselves from Section 5 coverage. 

!/ Whi le we later discuss nationwide application of the Act's 
"special provisions" as a possible alternatiye, such legis
lation would require full development of such a record. 
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With these considerations in mind, we have examined a 
number of possible options for am e nding the Act. The five 
alternative approaches set forth below seem to us to be most 
deserving of your consideration. 

Alt e r native One calls for substantial modification of the 
current bail-out standards . and procedures so as to make it possible 
for a jurisdiction with a record of compliance with the law for 
a period of years (e.g., five, six or seven) to "bail out." Any 
jurisdictions obtaining release from the "special provisions" 
under this amendment could, on a showing thereafter of a violation 
of the- Act or the Fourteenth or Fifteenth Amendments, be brought 
back under the Section 5 preclearance provision by court order. 
This alternative could include as well a provision for automatic 
termination of the "special provisions" in August, 1992, with 
respect to those jurisdictions unable in the preceding ten 
years to avail themselves of the modified bail-out provision; 
however, automatic termination need not be a part of the first 
alternative. 

Under the second alternative, the bail-out formula would 
differ to the e x tent that it permits a jurisdiction to obtain re
lease from the special provisio n s on a showing that, for the past 
five, six or seven year s , tt ma e no change in its voting laws 
with. discriminatory purpose an d t hat it had not otherwise denied 
or abridged voting rights on th e ground of race or membership in 
a language minority group, in violation of the Fourteenth or 
Fifteenth Amendments. Again, any jurisdiction able to bail out 
under this standard could be returned to Section 5 "coverage" 
by court order on a finding of a violation of the Act or the 
Constitution. Also, an automatic termination date in August 
1992 would be optional. 

The third alternative would extend the special provisions of 
the Act for an additional five years and would provide for automatic 
bail out for utility and special service districts, as well as 
for those jurisdictions determined to have low minority population 
or significantly high minority voter registration. 

l 

Fourth, mindful of the e x pressions of support among civil 
rights groups for a straight e x t e nsion of the Act, without 
alteration, we have addressed below the option of simply adding 
three to five years to the life of the Act as it is now written. 
While this is, in our view, an un a ttractive alternative, it 
deserves consideration as part of your evaluation of the entire 
question. ~ 
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Finally, we have included as a fifth alternative the 
proposal advocating nationwide application of the special 
provisions of the Act. While this option has the strong 
virtue of evenhanded treatment of all states with respect 
to enforcing the fundamental right to vote, it poses serious 
legal and practical questions which will require separate 
attention should the Administration determine to pursue this 
cou r se. 

BACKGROUND STATEMENT 

a. Provisions of the Act. The Voting Rights Act con
sists of (1) permanent provisions that apply nationwide and 
(2) temporary, "special" provisions that apply to states and · 
counties that come within the Act's coverage formulas. The most 
significant special provision is Section 5, which requires covered 

-······ j u r i s di c t i on s t o ob t a in f e d e r a 1 p r e c 1 e a ran c e , f r om the At t o r n e y 
General or the U.S. District Court for the District of Columbia, 
before implementing any changes in voting laws.!/ 

2/ Six southern states (Alabama, Georgia, Louisiana, Mississippi, 
~outh Carolina and Virginia), one-half of the counties of North 
Carolina, and scattered jurisdictions elsewhere became subject 
to the special provisions in 1965 and are still covered. 

In . 1970, the coveraie formula was aiended, with the result 
that certain counties in Arizona, California, and New York 
became subject to the special provisions. 

As a ~esult of 1975 amendments, the States of Alaska, Arizoia, 
and Texas an d a n u mb e r of ju r i s dict io ns in ot h e r stat es ar e sub 

ject to the sp e cial provisions. 
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Contrary to a common misunderstanding of the legislation, 
op~ration of the special provisions does not automatically expire 
next year. Rather, to terminate their operation, a jurisdiction 
which became covered in 1965, or thereafter, must--as the law 
presently provides--obtain a "bail-out" judgment from the 
u.s. District Court for the District of Columbia upon a showing 
that there has been no discriminatory use of a "test or device" 
in connection with voting activities over an extended period--which 
effectively dates back to when the jurisdiction first became 
"covered." 

The cause for current att e ntion to the Voting Rights Act 
is that, unless Congress enacts an amendment, those states that 
became subject to the special provisions in 1965 will be able to 
make the requisite showing to end coverage soon after August 
1982 (i.e., not having used a prohibited "test or device" for 
the prescribed period). Faced with this prospect, the legislators. 
are now wrestling with the question whether to extend the duration 
of cove r age of Section 5 and the other special provisions and, 
if so, in what manner. 

b. House Judiciary Committee bill. On July 31, 1981, 
the House Judiciary Coremittee voted to report a bill that would 
extend the duration of the Act and modify the bail-out provision 
in a way that would make it extremely difficult for a "covered" 
jurisdiction to obtain a bail-out judgment. The Committee bill 
went to the floor of · the House on October 2, 1981. Because the 
bail-out standards of the bill, as reported, would be exceedingly 
difficult to meet, we do not favor it. 

THE NEED FOR SECTION 5 

A basic purpose of the 1965 Act was to provide remedies to 
those being deprived of their right to vote that would not be de
pendent upon prolonged and unduly expensive Government-initiated 
litigation. The precle a -: ance requirement of Section 5 is the key 
mechanism for achieving .that end. 3/ The significance of Section 
5 is that it shifts to the "covered" jurisdictions the burden of 
justifying proposed changes in voting laws. Unless the jurisdiction 

3/ In 19~0, Congress extended the duration of the special provi
~ion s and did so primarily to continue the protections of Section 5. 
Con g ress acted on the basis of evidence that, in many covered 
jurisdictions, as black registration increased, efforts were made 
through other techniques (i.e., redistricting, anne x ations, etc.) 
to dilute the voting strength of blacks. Section 5 proved tobe 
an effective means of preventin g or remedying such efforts. 

In 1975, Congress determin e d that the risk of attempts to 
dilute the votes of memb e rs of minority groups still existed and 
that further e x tension of Section 5 was needed. 
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These same witnesses also referred to past and pending law
suits to enforce Section 5 <!•~•, suits by this Department or by 
private persons to enjoin implementation of changes that hav~ not 
been precleared or to bar implementation of changes objected to 
by the At torney General) as compelling evidence that the provi-
sion is still necessary. In addition, they looked to the nature 
of the changes that were the subject of Department . objections as 
support for continuing Section 5. More than 80 percent of the 
objections are to redistrictings, annexations, or changes in 
method of election (e.g., an at-large requirement for election 
to a particular office). These voting changes, it was argued, 
bear directly on the nature and quality of representation which 
elected officials affqrd to citizens, including minority citizens, 
within their districts, and therefore require the closest scrutiny 
to ensure that they do not have _ the effect of diluting the minority 
vote. Because a large portion of the reapportionments made 
necessary by the 1980 Census will occur after August 1982, par
ticularly at the county and city levels, there was strong resistance 
to abandonment of Section 5 preclearance of such changes. Extension 
of the Act beyond 1982 was thus considered necessary to insure 
full application of Section 5 to reapportionments in the 1965-
covered states. 

The Department is. of the view that the above concerns 
have merit, and therefore it seems inappropriate to repeal Section 
5 or, by congressional inaction, to permit all 1965-cove r ed 
states to bail out under the existing statutory formula soon 
after August 1982. Rather, extension of Section 5 with a modified 
bail-out standard seems to us to be a more sensible and fair 
approach. In this way, the st a ted concerns expressed at the 
Rouse hearings can be fully answered with respect to those 
"coyered" jurisdictions whose past behavior has fostered such 
concerns, without requiring continued preclearance for other 
"covered" jurisdictions which have demonstrated by their conduct 
that they are not properly the subject of such concerns. 

~ 
· RE CO MMEN DATIO NS FO R AMEN DING THE AC T 

I. Modified bail-out provisions. 

The first two alternati v es that we reco mme nd endorse the 
gen e r a l concept of the Hou s e Co mmittee bill- - adding a bail-out 
s t and a rd that seeks to me~ s ur e co mpliance with the Act, and per-

✓ 
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meets this burden and thereby obtains preclearance from the 
Attorney General, or from the U.S. District Court for the District 
of Columbia, of the particula~ change submitted for review, 
that change is not to be implemented. ii 

The nu mber of changes submitted to this Department since 
enactment of the statute in 1965 has exceeded 35,000. The vast 
majority of these submissions received preclearance. 5/ Even so, 
we think it is inappropriate to point to the relatively small 
number of objections as indicating that Section 5 preclearance 
should be totally abandoned. A recognized value of Section 5 
is its prophylactic effect; state and local officials in "covered" · 
jurisdictions often do take pains to structure their voting 
changes to avoid a possible objection. This deterrent aspect of 
the special provisions was highlighted by witnesses in the recent 
House hearings who argued strongly for continuing Section 5. 
They described problems in the electoral process in a number of 
"covered" jurisdictions--problems suggesting a risk that, without 
the requirement of preclearance, discriminatory changes in voting 
laws could be expected. ii 

. 
ii Suits to enforce Section 5 may be brought by this Department 
or by private persons. Such actions seek to enjoin implementa
tion of a change that has not bee n precleared. The issues are 
whether the law is subject to Section 5 and, if so, whether it 
has been precleared. The merits of the proposed change are not 
adjudicated in such a suit. 

51 . ±he total number of changes objected to by this Department is 
684, or less than two percent of the changes submitted. Some 400 
of these objections have occurred since 1975. (These statistics 
do not include objections which, absent any ~odification of the 
proposed change, were withdrawn by the Attorney General.) 

6/ Of cour se , th e obj e cti ons ma d e by thi s De p a rt me nt, a s ~e ll a s 
~ourt decisions denyin g preclearance of chang e s, indicate that, 
even with covera g e by Se ction 5, some jurisdictions fail to ad
dress with racial fairness k e y aspects of the electoral process. 

✓ 
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These same witnesses also referred to past and pending law
suits to enforce Section 5 (!-~•, suits by this Department or by 
private persons to enjoin implementation of changes that have not 
been precleared or to bar implementation of changes objected to 
by the Attorney General) as compelling evidence that the provi-
sion is still necessary. In addition, they looked to the nature 
of the changes that were the subject of Department objections as 
support for continuing Section 5. More than 80 percent of the 
objections are to redistrictings, annexations, . or changes in 
method of election (e.g., an at-large requirement for election 
to a particular office). These voting chang~s, it was argued, 
bear directly on the nature and quality of representation which 
elected officials afford to citizens, including minority citizens, 
within their districts, and therefore require the closest scrutiny 
to ensure that they do not have _ the effect of diluting the minority 
vote. Because a large portion of the reapportionments made 
necessary by the 1980 Census will occur after August 1982, par
ticularly at the county and city levels, there was strong resistance 
to abandonment of Section 5 preclearance of such changes. Extension 
of the Act beyond 1982 was thus considered necessary to insure 
full application of Section 5 to reapportionments in t he 1965-
covered states. 

The Department is of the view that the above concerns 
have merit, and therefor~ it seems inappropriate to repeal Section 
5 or, by congressional inaction, to permit all 1965-covered 
states to bail out under the existing statutory formula soon 
after August 1982. Rather, extension of Section 5 with a modified 
bail-out standard seems to us to be a more sensible and fair 
approach. In this way, the stated con~erns expressed at the 
Rouse bearings can be fully answered with respect to those 
"coyered" jurisdictions whose past behavior has fostered such 
concerns, without requiring continued preclearance for other 
"covered" jurisdictions which have demonstrated by their conduct 
that they are not properly the subject of such concerns • 

. , 
· RECOMMENDATIONS FOR AMENDING THE ACT 

I. Modified bail-out provisions. 

The first two alternatives that we recoQnend endorse the 
general concept of the House CoQ n ittee bill--adding a bail-out 
standard that seeks to measure compliance with the Act, and per-
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mitting separate bail-out suits by counties in a fully covered 
state. However, to obtain a workable bail-out provision, it is 
our view that substantial changes in the Committee bill are 
necessary. 7/ 

A. Alternative One. 

Under this alternative, we propose an anendment to Section 
4(a) of the Act--the current bail-out provision -- so as (1) to 
make early bail-out a realistic possibility for any state or 
county that has a re~ord of compliance with the Act for the past 
seven years, and (2) to permit automatic bail-out by any county 
whose minority population is below a ipecified minimum and by 
special districts. The essential elements of this proposal 
are explained below. 

1. Bail-out procedures. Section 4(a) would be 
amended to replace the present bail-out provision with 
one which would permit a separate bail-out action to be brought 
by any "covered" state or by an individual county subject to 
Section 5 coverage (whether as a result of being located in 
a "covered" state or as a result of independent "coverage"). 
In addition, the Act w~uld be amended to permit such a juris
diction to bring a bail-out suit in the local federal district 
court. (At present, such suits may be brought only in the 
District of Columbia.) 8/ 

7/ The bail-out provision of the Committee bill is a oodified 
version of an approach proposed by Congressman Hyde. 

8/ We do not propose amending the requirenent that Section 5 
precl e aranc e suit s be brou g ht in th e Di s tr ic t of Colum b ia . 

✓ 
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These changes to the bail-out procedures would be significant. 
No longer would the ability of a county in a "covered" state to 
secure a bail-out judgment depend upon the ability of all other 
counties and the state itself to meet the bail-out standard, 
which is the Supreme Court's interpretation under the current 
law. City of Rome v. United States, 446 U.S. 156 (1980). In 
addition, no longer would it be necessary for the jurisdictions 
seeking relief to come to the District of Columbia to file suit. 

A related issue is how to handle bail out by cities and 
other entities below the county level. While our preference is 
to treat these jurisdictions in the same manner as other 
"covered" jurisdictions for bail-out purposes, the practicalities 
of administration due to the large number (over 5,000) of such 
localities _ suggest a ieed for some procedural differerices in 
processing these bail-out suits. 

We therefore contemplate that initially counties capable 
of demonstrating compliance would bring bail-out suits on behalf 
of themselves and other political subdivisions within the county; 
all entities able to satisfy the bail-out criteria would be 
released; the others would remain "covered." As for political 
subdivisions within those counties that are unable to meet the 
bail-out standard, they could, after some specified period following 
enactment of the amendment (e.g., two or three years) 9/ commence 
Section 4(a) litigation on behalf of themselves, the county and 
its subdivisions to obtain release from the special provisions; 
again all participating entities entitled to relief could bail-
out, and the others (including the county if appropriate) would 
remain "covered." 

9/ The "waiting period" applicable to political subdivisions 
in those counties that do not elect to seek a bail-out judgment 
in the firs~ instance is included in ?ur proposal in recognition 
of the heavy administrative burden that would be placed on the 
co u rts and this De p artment if ac c ess t o the c our ts f o r s o l ar ge 
a number of entities were not "staggered" in some reasonable way 
by the legislation. 

✓ 
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2. ~ail-out standard. Under present Section 4(a), 
the sole issue in a bail-out action is whether, during the speci
fied period, there was discriminatory use of a "test or device." 
Our proposal would add the following new, alternative grounds for 
bail-out. 10/ 

(a) Low-minority population. The central problem 
now addressed by the Act is dilution of voting rights through such 
practices as at-large elections or racial gerrymandering. Such 
proble ms are unlikely to occur in an area whose minority population 
is small. In general, our experience suggests that the benefits 
of exempting such areas from the special provisions outweigh pos
sible risks. 

Alternative One proposes automatic bail-out on a deter
mination by the Dire~tor of the Census--i.e., a determination, 
based on the 1980 Census--that neither blacks nor any language 
minority group accounts for more than · five percent of the county's 
citizen voting-age population and tha t , for each of the respective 
groups, the absolute number of citizens of voting age is less 
than 3,000. 11/ 

10/ The non-use of a prohibited "test or device" would re main 
as one of the elements . of our bail-out standard addressing the 
matter of compliance with the Act. 

11/ Based upon available information, our best estimate is that 
some 107 out of 888 counties (or equivalent units) could obtain 
automatic bail-out under this standard. In light of the avail
ability of bail-out based on compliance with the Act, we do not 
believe any useful purpose exists to attempt to e x pand the automatic 
criterion beyond the recommended limitation to counties only. 
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(b) Utility and Special Service Districts. Such 
dist .ricts are currently cove r ed by the special provisions but no 
need for such coverage appears to exist. An automatic bail out, 
without court proceedings, for such districts would be allowed 
under this altern.ative. 

(c) Compliance with the Act. In addition to (a) and 
(b) above, our recommended bail-out provision would permit a 
state or county to obta i n a bail-out judgment by proving, with 
respect to the preceding five, six or seven years, 12/ that it 
meets all of the following enumerated criteria regarding compliance 
with the Act: 

(1) no objections under Section 5, except for (i) objec
tions relating to voting changes that subsequently received 
judicial preclearance or instances where, in the absence 
of alteration ation of the proposed change, the Attorney 
Getteral withdrew the objection, and (ii) objections to 
redistricting plans where the jurisdiction can demonstrate 
that it was able to cure ~he objection and the original 
plan was not made with dis~riminatory intent; 

(2) no unjustified implementation of voting changes which 
have not been precleared; 

(3) no violation, with regard to registration practices or 
the conduct of elections, of the nondiscrimination require
ments of Section 2 of the Act and the Fourteenth and Fifteenth 
Amendments; 

(4) no use of a test or device with the purpose or effect 
of discriminating against any racial or language minority; 
and; 

(5) no final judgment entered by a : federal or state court 
determining that the jurisdiction had engaged in voting dis
crimination in violation of the Act or . the Constitution. 

A further prerequisite for bail-out under our formula would 
be completion, with Section 5 preclearance, of any redistricting 
required as a result of the 1980 Census. Some "covered" juris
dictions will have met this requirement by the time of enact
ment of the imend ments. How e v er , many o t h e rs will not. 

Bail-out suits under thi s standard would be cooplex. 
Still, the standards would be fair fro m the standpoint of both 
the covered jurisdiction and its minority citizens. In contrast 
to the present Act, which lumps all the subdivisions of a covered 

12/ Thus, a jurisdiction which sou ght to bail out in 1982 would, 
i f a seve n -year period was select e d, have to me et the crite r ia 
for th e pe riod b eg innin g with th e 1975 e x t e nsion of the Act. 
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state together for the purpose of bail-out, our proposal would 
treat each county separately and bail-out would depend upon the 
compliance history of the particular county. 13/ 

In some cases, bail out soon after enactment of the amend
ments would be possible. Other jurisdictions would have an 
incentive to comply with the Act's requirements and thus to 
become eligible for bail-out. In either event, a jurisdiction 
released from Section 5 coverage on a showing of conpliance 
would be subject to the jurisdiction of the court granting such 
relief for a period of five years, and on a showing of a subsequent 
violation of the Act, that court would order the jurisdiction to 
be placed back under the preclearance and other special provisions. 

Logic suggests that there should be no compelling need 
under this approach to include any cut--0ff date,!•~• a juris
diction would be covered until such time as it was able to 
demonstrate the required period of compliance. An alternative, 
however, would be to add to the modified bail~out requirements 
a "sunset" provision that coverage by the special provisions 
would automatically terminate in August 1992. 

13/ We are not able to determine with precision wh i t the effects 
of our proposed bail-out standards would be, i.e., the number of 
jurisdictions that would - be unable, soon after enactreent, to meet 
the various criteria. We do have the following informati o n 
regarding certain of the criteria: 

Since August, 1975, seven of the covered states have received 
a Section 5 objection or the denial of :judicial preclearance with 
respect to a state law. The corresponding number for counties 
is 66; for cities or town~, 70; and for school districts, 57. 

With regard to discriminatory use of a literacy test, it 
is unlikely that any 1965- or 1970-covered jurisdiction committed 
such a violation since August, 1975. For 1975-covered juris
dictions, the "test or device" issue relates to use of English
only electidns; we have oniy limited information regarding 
co mpliance with that aspect of the Act. 

According to our information, since August, 1975, judicial 
findin g s of voting discrimination have been made ~ith respect 
to five of the covered counties and five units belo- the county 
level. 

More detailed information with regard to the above summary 
is contained in the supporting materials accompanying this report. 
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The disadvantages of Alternative One are practical prob 
lems that may result from bail-out litigation. 14/ The issues in 
such suits would include compliance with Sectio-;-5 and the conduct 
of registration ·and voting over a seven-year period. Because of 
the nature of the issues, the processes of discovery and trial 
may be quite burdensome. The burdens upon this Department, which 
defends all such suits, would be especially great. 15/ In 
addition, the amendments would raise a variety of legal issues, 
and appeals regarding such matters seem likely. Ultimate 
resolution by the Supreme Court may be necessary. 16/ 

B. Alternative Two. 

1. Bail-out procedures. This alternative looks 
to a different bail-out standard, but retains the same procedural 
elements discussed above in Alternative One. 

2. Bail-out standard. Under Alternative Two, 
automatic release for low-minority po~ulation and for utility and 
special service districts would be available (see the discussion 
under Alternative One). In addition, a jurisdiction could bail 
out on proof that, during the preceding seven years, (1) it did 
not deny or abridge voting rights on the ground of race or member-

14/ These problems are aggravated by the fact that the bailout 
process would relate not only to covered states and counties, but 
also to cities and other subunits. 

15/ The Administration should not support this approach unless 
it is prepared to seek the additional resources needed to carry 
out this Department's responsibilities under the Act. 

16/ The "compliance" criterion which likely will cause the great
est amount of litigation is the one pertaining to the conduct of 
registration and voting over a seven-year period. While an argu
ment can be made for eliminating this requirement fro m the bail-out 
standard, our view is that it reaches precisely the kind of conduct 
which occupied much of the testimony in the House hearings. The 
concern wds that irregularities in registration and balloting were 
still us e d in "cov e r e d" juri s diction s to d en y minoriti e s th e vot e , 
and such activities are frequently not the subject of Department 
objections or court suits. If a "covered" jurisdiction has satis
fied the other criteria and is able to demonstrate no such irregu
larities over the past seven years, it certainly is enticleA to 
bail-out relief. On the other hand, where that burden cannot be 
met, we believe the jurfsdiction should remain subject to Section 
5 scrutiny. 
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ship in a language minority group in violation of the Fourteenth 
or Fifteenth Amendment and (2) it did not make any change in its 
voting laws with discriminatory purpose or intent. Completion 
of post-1980 redistricting would continue to be a prerequisite 
for a bail-out judgment under this option. 17/ Also, any juris
diction obtaining release from Section 5 andthe special pro
visions under this standard would remain subject to court juris
diction for five years and would, on the finding of a violation, 
be returned to "coverage". 

Alternative Two would not require a "covered" jurisdiction 
to demonstrate as a condition of bail out, that it had complied 
with the procedural requirements of Section 5 -- e.g., that it 
bad made submissions to the Department of Justiceor the District 
Court for the District of Columbia of all voting changes, or had 
a justifiable reason · tor failing to do so. Nor would it be fatal 
in a bail-out suit that the jurisdiction had received an objection 
under the Act, so long as it could show that the objected-to . 
change was not based on purposeful discrimination. In addition, 
use of a "test or device" could escape condemnation in a bail-out 
suit if use of the "test or device" was shown only to have had a 
discriminatory effect, not a racial purpose. 18/ 

17/ It would be optional whether or not to include in Alter
native Two a tarmination date of August, 1992. 

18/ Regarding the 1965- and 1970-covered states, this distinction 
w";uld have no practical significance. Such jurisdictions have 
not used literacy tests since at least 1975. For the 1975-covered 
states, however, a different concept of test applies,!•~•, use 
of English-only elections. For them, permitting bail-out on the 
above theory could be significant. 

✓ 
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On the other hand, the bail-out standard under Alternative 
Two would impose a more stringent standard than the Alternative 
One formula in one significant respect. Jurisdictions main
taining an at-large election system would have the difficult 
burden of demonstrating that the at-large system was not purpose
fully designed or maintained to frustrate minority voting strength. 
No such bar to bail-out would exist in the first alternative. 19/ 

It should be pointed out that Alternative Two will impose 
at least as many administrative burdens on this Department and 
the courts as Alternative One. Because each bail-out suit under ---
the constitutional standard will require extensive litigation, 
the "logjam" that will inevitably result in district courts 
responsible for reso~ving the relevant issues in the large number 
of suits to be filed can be expected to prolong the judicial 
process attendant to bail-out for inor~inate periods of time, 
and at considerable expense. · 

C. Alternative Three. 

Proposals calling for simple extension of the Act, without 
alteration, have been forcefully criticized on the ground that 
the Act's special provisions would continue to cover certain 
jurisdicti o n s as to which logic and experience indicate that such 
coverage i s unnecessary~ 

Under Alternative Three, the Act would be extended for an 
additional five years, but would permit automatic bail-out for 
jurisdictions having the requisite low minority population and 
for utilities and sp e cial service districts (see the discussion 
under Alternative One). 

19/ One of the elements of the standard in Alternative One 
is non dis c J im in at ion in r .e gist ration pr act i c es and the conduct 
0 £ elections . T h e p ro po sal wo u l d make clear t h at this criterion 
does not encompass ma intenance of an at-large election system. 
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In addition, in counties and cities in which minority voter 
registration is high in relation to that of whites, a central 
aim of the Act would appear to have been accomplished. Exempting 
from the Act's special provisions such jurisdictions with high 
minority voter registration would provide an incentive to juris
dictions with poor records of minority voter registration to 
conduct a thorough self-examination and take affirmative steps 
to remove an y existing barriers to minority registration. 

Under Alternative Three, a county or city could bail out 
on a showing by . the jurisdiction's voting registrar that the 
rates of voter registration for blacks and for language minority 
groups exceed 65 percent and are equal to or greater than the 
white voter registration rate. 20/ If at any time during the two 
years immediately following bail-out under this provision, the 
exempted jurisdiction's rate of minority voter regi~tration 
falls below 65 percent, or falls below the rate of white voter 
registration, the exempted jurisdiction would again become subject 
to the special provisions of the Act. 

In our view, there are discernable problems with the 
registration aspect 9f this option. Registration is no longer · 
the central pr o blem address e d by the Act. Since 1970, Congress' 
primary conce r n has been dilution-i.e., practices, such as 
racial gerrymandering or use of at~large systems--that in many 
instances are adopted because minority registration has increased. 
Thus, a bail-out formula that pertains solely to levels of regis
tration could mean ending coverage of a jurisdiction that had 
engaged in, or but for a denial of preclearance would have 
engaged in, dilution of minority voting rights. 

20/ No states could avail themselves of this bail-out provision, 
since voter registration is conducted at the county and city 
level. Nor could units below the county level bail out if the 

' c oun t y d i d not s a tisfy this requirement. 

✓ 
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Moreover, at present, very few jurisdictions have records 
on the race of persons registered to vote. Of course, if the 
Act were amended to provide for bail-out based on registration 
rates, steps to obtain the racial data could be taken,~•£•, by 
requiring re-registration, with identification of the race of 
each registrant~ Such steps would require Section 5 preclearance 
and could themselves become the source of controversy. _ 

Finally, there may be a risk that some jurisdictions would 
attempt to manipulate registration, either in terns of whites 
perhaps engaging in efforts to coerce members of oinority groups 
to register, or, conversely, in terms of minority groups dis
couraging black voters from registering, so that r e gistration 
levels remairi sufficiently below the bail-out stan dard to r~tain 
coverage of a jurisdiction under Section 5. 21/ 

Balanced against these negative arguments is, of course, 
the ease of administration of such a bail-out provision, espe
cially when compared with Alternatives One and Two. To the extent 
that simplicity and ease of operation are virtues, this option 
offers objective criteria which should cause little burden or 
expense to implement. 

II. Simple extension or nationwide coverage. 

A. Alternative Four. 

Bills introduced in April, 1981,:_ by Congres soan Rodino and 
by Senator Mathias would extend the special provisions, without · 
change, for ten yearB. A 1965-covered st~te would not be able 
to · bail out until after August, 1992. Under these bills, as 
under the present Act, a county in a fully covered state could 
not bring a separate bail-out action. 

21/ Another concern is that this approach mig~t be looked on by 
critics as reflecting a belief that the Act requires racial bal
ance in the electorate--!•~•, effectively a quota system. 
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In our view, a ten-year extension of the Act, without modi
fication, would be undesirable. It is fully agreed that the 
Voting Rights Act sets up a dual enforcement mechanism for safe
guarding the constitutional right of all citizens to vote. In 
1965, there was ample justification for enacting such legislation. 
Today, however, more than 15 years later, legitimate questions 
have been raised as to whether such duality should be perpetuated 
without modification. No one who has engaged in the debate has 
suggested a desire to legislate in a manner that would deny or 
abridge voting rights. But it has been observed--and properly so-
that many "covered" jurisdictions that could have been faulted in 
1965 cannot on the record of the past 16 years fairly be faulted 
today. 

To continue to subject those jurisdictions to Section 5 
preclearance require~ents is fundamentally unfair. It not only 
imposes expensive administrative burdens on them not shared by 
"noncovered" jurisdictions similarly situated, but it subjects 
them, and the voting· changes they wish to adopt, to a stricter 
standard of compliance than the Constitution demands. For such 
uneven treatment to continue, based on 1965 conduct that Congress 
cannot today say has been, or is being, repeated in all covered 
jurisdictions, raises serious and very legitimate concerns. 
"Covered" jurisdictions with a commendable voting record in 
recent years, therefore, have ample reason to complain about a 
proposed flat extension of the Act's present provisions. 

Nonetheless, in view of support by some Members of Congress 
for a simple e x tension, we have also included this option for 
consideration. Our fourth alternative is just such a proposal, 
but we would limit any such extension to no more than five years. 
(The e x tension could be for three or _four years.) 

The advantages of such an approach are that it would elimi
na~e subsequent controversy over statutory construction of new 
language, would eliminate the e x penses invol v ed under a modified 
bail-out provision, and would result in less of an administrative 
burden on the Department than would be the case under our alter
native bail-out recommendations. 

We p refer t h e s ho rter ti me frame to a t en - year ex ten si o n 
si n ce the shorter period would be sufficient to enco mpass 
most of the post - 1980 redistricting without prolongin g unneces-
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sarily the unfair treatment of "covered" jurisdictions with a 
record of compliance. Plainly, this alternative invites Congress 
to address again the fundamental questions regarding Section 5 
coverage in the near future. 

B. Alternative Five. 

The final alternative for consideration is the proposal 
that has been ~dvanced in Congress and elsewhere, urging a modi
fication of the Act to extend Section 5 and the special provisions 
nationwide. This change would mean that all states, and all 
political subdivisions within the states, would be required to 
preclear their voting changes with the Department or the United 
States District Court for the District of Columbia. 

In order for this alternative to . become viable, Congress 
would have to develop a sufficient record foundation to support 
nationwide application of Section 5. The duration of such a 
legislative amendment would necessarily depend on the evidence 
of need developed in congressional hearings. What is necessary 
is a compelling showing that voting discrimination outside the 
"covered" jurisdictions exists on a large-scale basis such as to 
justify nationwide relief. The hearings on the proposed House 
bill do not speak to this issue. Moreover, the tremendous admin
istrative burden that would be placed on the Department of 
Justice under Alternative Five argues forcefully against any such 
approach. 22/ 

22/ While an alternative to nationwide application might be 
addition of a coverage formula based upon current population, 
voting, and registration data, it is doubtful that a satis
factory formula could be•devised. A substantial practical 
problem is the lack of complete or accurate data on the 
race of persons registered to voted. Very few states keep 
such records. 
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OTHER CONSIDERATIONS 

A. Standard under Section 2 of the Act. 

Another issue before Congress is whether an "effects" test 
should be added to Section 2, which is the permanent prohibition 
against denial or abridgement of voting rights on account of 
race. The bill reported by the House Judiciary Committee includes 
an amendment to this effect. · The objective of this amendment is 
to facilitate challenges to the at-large method of elections and 
other practices that dilute the voting rights of minority groups. 

We are opposed to including in the Administration proposal 
any amendment of Section 2 that suggests the incorporation of an 
"effects" test. 

B. Bilingual elections. 

Under Section 203 of the Act, which was added in 1975, cer
tain counties are required to conduct elections in the language· 
of pertinent language minority groups, 23/ as well as in English. 
This requirement applies for a period often years (to August, 
1985). The House Committee bill would extend the duration of 
this requirement for seven years, until August, 1992. In light 
of the fact that 1980 Census information on language minority 
groups will not be available for some time, thereby making it 
difficult to undertake a meaningful analysis of Section 203 at 
this time, we do not now recommend any amendment to that provi
sion. 24/ 

23/ The Act's definitiori of "language minority group" includes 
Hispanics, American Indians, Asian Americans, and Alaskan 
Natives. 

24/ A jurisdiction subject both to Section 4(a) and to Section 
2 0 3 would, u nder ou r p ro po s al, have to continue to meet the 
requirements of Section 203 for the requisite statutory period, 
even though it was able to obtain a bail-out judgment under 
Section 4(a). 
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We considered exempting from the bilingual-election require
ments of Section 203 any jurisdiction in a state that has a state 
law providing equal or greater protection for language minority 
groups. It is our view, however, that such a provision would 
have little practical effect; almost half the jurisdictions 
subject to · Section 203 requirements are also subject to Section 
4 of the Act. Accordingly, they would be required to satisfy 
the compliance criteria for bail-out under any circumstances. 25/ 

C. Retention- of Jurisdiction. 

As earlier indicated, we propose that the current provision 
that a district court retain jurisdiction for five years 26/ 
following a successful bail out be maintained under any ofthe 
above proposals. 27/ 

25/ Many counties are covered by both Section 4(a) and Section 
203. For example, in Alaska, Arizona, and Texas, all the Section 
203 jurisdictions are also subject to Section 4. Termination 
of Section 203 coverage does not affect operation of Section 
4(a), which also imposes a bilingual-election requirement (set 
forth in Section 4(f)) on 1975-covered jurisdictions. A state 
law requiring bilingual eiections would not address concerns that 
caused Congress, in 1975, to extend the coverage of Section 5. 

26/ The five-year period of retained jurisdiction as to each 
political subdivision would commence :as of the date that sub
division was allowed to bail out. 

27/ The House Committee bill extends the period to ten years, 
expands the grounds for reopening and allo~s any "aggrieved 
person" to seek such relief. 
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We suggest further that the present ground for reopening--use 
of a test or device--be expanded to include: enacting or imple
menting a new voting law that is discriminatory in violation of 
Section 2 of the Act; an adverse court decision in a voting 
discrimination suit; discrimination in registration practices or 
the conduct of elections; or any other violation of the constitu
tional prohibition against racial discrimination in voting. Upon 
a finding of a violation, the jurisdiction would again be subject 
to the special provisions of the Act, including Section 5. 28/ 

CONCLUSION 

The foregoing discussion of alternatives provides sufficient 
flexibility to adopt any one of the above options in its en-. 
tirety, or to select different features of several options. 
To assist you in your analysis, a summary of the Act and a 
description of the Department's enforcement experiences under 
it, with appropriate supporting materials, accoopanies this 
memorandum. Additional information can be provided on request. 

cc: Fred F. Fielding 
Counsel to the President 

28/ In addition, Section 3(c) of the Act permits courts to 
impose a Section 5-type preclearance requirement as a remedy 
for a violation of the Act by a "non-covered" jurisdiction. 
We propose certain technical changes in this provision to 
make the substantive remedy more effective. 



I. The Provisions of the Voting Rights Act, as amended 

A. Overview 

The Voting Rights Acts of 1965 consisted of (1) perma
nent provisions of general applicability and (2) special, tempo
rary provisions that applied only to states or counties that had 
used a literacy test and had low voter participation. The special 
provisions included Section 4{a), which suspended the use of lit
eracy tests as a condition for voting, and Section 5, which re
quired the covered jurisdictions to obtain federal preclearance 
before implementing any change in voting laws. 

Under the coverage formula of the 1965 Act, the special 
provisions applied to certain states and counties in the ~outh 1/ 
and to a few jurisdictions elsewhere. Section 4(a) provided that 
a covered jurisdiction could terminate application of the special 
provisions by bringing a declaratory judgment action against the 
United States {a "bail...:out" action) and proving that, during the 
preceding five years, it had made no racially discriminatory use 
of a literacy test for voting. 

In 1970, Congress extended for five years the period of 
application of the special provisions to the states that became 
covered in 1965. In addition, a number of other jurisdictions, 
including certain counties in Arizona, California and New York, 
were brought under the special provisions as a result of 1970 
amendments to the coverage formula. Another provision added in 
1970 was Section 201, which extended to all states a temporary 
ban on literacy tests as a condition for voting. 

Under amendments enacted in 1975, the time period for bail
·out suits by the jurisdictions that became covered in 1965 or 1970 
was increased by seven years. In addition., the coverage formula 
of Section 4(b) was amended to encompass certain states or coun
ties that conducted elections only in English and had low voter 
participation. The latter change applies, for example, to Texas, 
Arizona and Alaska and makes them subject to Section 5 and to a 
requirement that elections be conducted in the language of perti
nent "language minority gro'1ps," as well as in English. 2/ A 
similar requirement of bilingual elections was added with regard 
to jurisdictions coming within a separate formula provided in 
Section 203 of the Act. 

1/ The states of Alabama, Georgia, Louisiana, Mississippi, South 
Carolina and Virginia and approximately one-half of the counties in 
North Carolina became subject to the special provisions in 1965. 

'l:_/ The Act's definition of "language rninori ty group" includes 
Hispanics, American Indians, Alaskan Natives and Asian A~ericans. 
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Section 201 was amended in 1975 to make permanent the 
nationwide prohibition against use of literacy tests as a .condi
tion for voting. 

B. Summary of the provisions of the Voting Rights Act 

The main provisions of the Act, as amended, 1/ may be 
sumrrarized as foilows: 

1. Special provisions. The special provisions of the 
Voting Rights Act apply to the states and subdivisions that are 
within the 1965, 1970 or 1975 coverage formula of Section 4(b) 
and that have not succeeded in obtaining a bail-out judgment. 4/ 
For a list of covered jurisdictions, see Attachment B, -

a. Section 4, 42 u.s.c. 1973b, contains the basic 
special provisions, i.e., Section 4(a), which provides for the 
suspension of tests and for bail-out suits; and Section 4(b), 
which sets forth the coverage formulas. 

b. Section 5, 42 u.s.c. 1973c, requires preclearance 
of changes in the voting laws of jurisdictions that are covered 
by Section 4(b). For example, a state or county (or a political 

·subunit) that is covered by virtue of the 1965 formula may not 
implement a voting law different from that in effect on · November 1, 
1964, unless it obtains federal preclearance. Tne most frequently 
used form of preclearance is for a covered jurisdiction to submit 
a proposed change to the Attorney General; if the Attorney General 
does not object to the change within 60 days, it may then be im
plemented. The alternative is for the jurisdiction to bring, in 
the U.S. District Court for the District of Columbia, an action 

.for a declaratory judgment that the change does not have the pur-
pose and will not have the effect of denying voting rights on 
account of race or membership in a language minority group. See, 
e.~., City of Rome v. United States. In such a preclearance suit, 
the defendant is the United States, and the plaintiff has the 
burden of proving the absence of discriminatory purpose and effect. 

3/ The provisions of the Act are codified in 42 u.s.c. 1973 to 
1973 bb-1. Attachment A is a copy of the Act, as amended. 

j_/ When an entire state is covered by the special provisions, 
only the state (not individual political subdivisions within it) 
can bail out. City of Rome v. United States, 446 U.S. 156, 167-
169 (1980). When only some of a state's political subdivisions 
are covered, those subdivisions may bail out on an individual 
basis. 
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In the event that a jurisdiction subject to Section 5 
attempts to implement a new voting l aw without obtaining pre
clearance, the Attorney General or a private person may sue to 
enjoin implementation of the law. Actions of this type by the 
Attorney General are expressly authorized by Section 12(d), 42 
u.s.c. 1973j{d), and are brought, not in the District of Columbia, 
but in the local district court. The issues are limited to whether 
the law is within the scope of Section 5 and, if so, whether pre
clearance has be~n obtained. The issue of entitlement to pre
clearance, i.e., deciding whether lack of discriminatory purpose 
and effect has been shown, may be litigated only in the District 
of Columbia. See Section 5, 42 u.s.c. 1973c, and Section 14(b), 
42 U.S.C. 1973~(b). 

c. Section 6, 42 u.s.c. 1973d, deals with the appoint
ment of federal examiners, i.e., persons appointed by the Office 
of Personnel Management whose function is to determine voting 
qualifications and to prepare lists of persons eligible to vote. 
There are two ways in which a political subdivision may be desig
nated for the appointment of examiners--an order of a federal 
court, under Section 3{a), in a suit brought by the Attorney 
General or an aggrieved individual; or a certification by the 
Attorney General pursuant to Section 6. Such a certification by 
the Attorney General may be made only with respect to a political 
·subdivision that is covered by Section 4{b). 

d. Section 8, 42 u.s.c. 1973f, authorizes the Attorney 
General to direct the a ·ssignment of federal observers to elections 
in any county where "an examiner is serving." This provision has 
been interpreted to per~it the assignment of observers to any 
county for which an examiner certification has been made. 

Under Section 8, federal observers are authorized 
to be present at polling places and the places where votes are 
counted. They are to report (e.g., on any complaints) to a fed
eral examiner who is present at the election. 

e. Unless the Act is amended, it appears that, in 
August 1982 or soon afterwards, most of the states that became 
cove red in 1965 may be able to make the showing needed. to obtain a 
bail-out judgment. That is, they may be able to prove that there 
has been no racially discriminatory use of a literacy test during 
the preceding 17 years.~/ The Act requires the Attorney General 

~/ A 17-year standard is also applicable to the jurisdictions 
covered by virtue of the . 1970 formula. For most of them, unless 
the Act is amended, bail-out will be possible after 1987. 

A ten-year standard applies to jurisdictions, such as Texas, 
that became subject to the.special provisions in 1975. 

✓ 
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to consent to entry of a bail-out judgment if he has no reason to 
believe that such use of a literacy test occurred during the per
tinent period. 6/ 

. Under present Section 4(a), a bail-out suit must be brought 
in the U.S. District Court for the District of Columbia. When a 
bail-out judgment is granted, the court is to retain jurisdiction 
for five years and is to reopen the action upon a motion by the · 
Attorney General alleging discrimina tory use of a literacy test. 21 

2. Language minority provisions. As noted above, the 
1975 amendments added provisions intended to protect "language 
rninori ty groups. 11 The coverage formula of Section 4 was amended, 
with the result that Texas, Arizona, Alaska and certain other 
jurisdictions became subject to Section 5 and to a bilingual
election requirement. Under Section 203, 42 u.s.c. 1973aa-la, 
the bilingual-election requirerrent (but not Section 5) is appli
cable to certain additional jurisdictions. These provisions are 
to operate for ten years, until 1985. 

3. Permanent provisions. 
apply nationwide. 

The Act's permanent provisions 

a. Section 2, 42 u.s.c. 1973, is a broad prohibition 
against denial or abridgment of voting rights by any state or 
political subdivision, on account of race or membership in a lan
guage minority group. Actions to enforce Section 2 may be brought 
by the Attorney General or by an aggrieved person. 

b. Section 3, 42 U.S.C. 1973a, sets forth remedies 
that a court may employ in an action to enforce Section 2. These 

·remedies include authorizing the appointment of federal examiners, 

6/ Sixteen bail-out suits under Section 4(a) have been brought. 
In nine cases, the plaintiff or plaintiffs (~, several coun
ties) obtained a bail-out judgrrent. However, the plaintiffs in 
four of those cases were later brought under the Act again; e.~., 
the State of Alaska bailed out in 1966 and again in 1972, but was 
later covered by the 1975 amendments to the Act. 

' . 

In all of the ·cases in which a bail-out judgment was granted, 
the Attorney General had consented to entry of the judgment. 

7/- In 1974, the Attorney General succeeded in reopening and set
ting aside the bail-out judgment that three New York counties had 
obtained. As a result, it appears that those counties will be 
subject to the special provisions until 1991. 
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suspending the use of a literacy test, and imposing a preclearance 
requirement similar to that of Section 5. To date, there has been 
little use of the courts' authority to impose these remedies. 8/ 

c. Section 201, as amended in 1975, 42 u.s.c. 1973aa, 
is the permanent ban on literacy· tests • 

. ) 

~/ In five cases, including one against San Francisco County, the 
courts have authorized the appointment of federal examiners, thus 
giving the Attorney General the basis for using federal observers. 

The court-ordered preclearance process authorized by Section 
3(c) has been adopted in one case brought by the Department of 
Justice and in at least one private suit. 



III. Bills to amend the Voting Rights Act 

A. Bills to amend the Voting Rights Act are presently be
ing considered in Congress. This is due primarily to the duration 
of the special provisions, i.e., the potential that, unless the 
Act is extended, the 1965-covered states wi~l be able to bail out 
after August 1982.· 

Under their present terms, the language minority provisions, 
including the application of Section 5 to .Texas and the provisions 
requiring bilingual elections, will continue in effect until August 
1985. However, bills to repeal those provisions have been intro
duced.}:__/ 

From May to July 1981, a House Judiciary subcommittee, 
chaired by Congressman Don Edwards, held hearings on the -Voting 
Rights Act. This Department was invited to testify, but did not 
do so. 

B. In addition . to the bills to repeal the language minor
ity provisions, bills embodying other approaches to amending the 
Voting Rights Act have been introduced. · 

1. On April 7, 1981, identical bills were introduced in 
the Senate and the House--S. 895, sponsored by Senator Mathias 

·and seven other senators, 2/ and H.R. 3112, sponsored by Con
gressman Rodino. The bills, as introduced, would extend the Act's 
special provisions, including Section 5, until 1992; and amend 
Section 2, to ease the .plaintiff's burden in a dilution suit. 

2. On June 17, _1981, Congressman Hyde introduced H.R. 
3948, which would add an "effects" test to Section 2 and a new 
four-part bail-out provision to Section 4. 

3. On July 27, 1981, Congressman Butler introduced H.R. 
4271, under which the preclearance requ_irement would end, except 
for a state or political subdivision that had been found, in a 
court order entered between November 1976 and enactment of the 
bill., to have violated voting rights. In future lawsuits, a court 
could impose the preclearance requirement. 

c. On July 31, 1981, the House Judiciary Committee reported 
an amended version of H.R. 3112. Floor debate is to begin on 
October 2. 

ll The sponsors of those bills include Senator Hayakawa (S. 53), 
and Congressme n McClory (H.R. 1731), McCloskey (H.R. 1407), and 
Thomas (H.R. 2942). 

2/ The sponsors in the S~nate were Senators Mathias, Kennedy, 
Eiden, Chafee, Cranston, Me tzenba um, Moynihan and Weicker. 
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The committee bill would amend the bail-out provisions 
of se·ction 4 (a) in two stages. Upon enactment of the amendments, 
the bail-out period for a 1965- or 1970-covered jurisdiction would 
be extended by two years (to 19 years). Effective in August 1984, 
additional prerequisites for bail-out would be added--detailed 
standards regarding compliance with the Act and other requirements 
during the preceding ten years. 

The bill would add what amounts to an "effects II stand
ard to Section 2 and. would extend for seven years the bilingual
election requirements of Section 203. 

D. The Senate Judiciary Committee's Subcommittee on the 
Constitution may begin hearings on the Voting Rights Act early 
next year, but no dates have been announced. 

✓ 




