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THE CONSTITUTIONALITY GF FEDERAL
TUITION TAX CREDITS

I. Introduction and Summary

S. 528 was reported out of the Senate Finance Committee
in June 1983, and is currently awaiting action by the full Senate.
The bill would provide a federal income tax credit of up to $300
per dependent for cne-half of the tuition expenses paid by an
individual to private elementary and secondary schools. The
credit would constitute an adjustment in the federal Internal
Revenue Code, to provide a measure of tax relief tc supporters ct
private schools, who have been burdened by recent federal tax
increases for private schools.

The United States Supreme Court recently considered the
constitutionality of a tuition tax benefit plan similar to S. 528
in Mueller v. Allen, No. 82-195, decided June 29, 1983. There the
Court held that a state income tax deduction for tuition did not
violate the Establishment Clause of the First Amendment because it

pl Lr Y il o 1rpe : 2, 1d di not
entangle Government in religion. S. 528 is also Constitutional

!
for much the same reasons.
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1. (i) The Supreme Court in Mueller held that
"*[llegislatures have especially broad latitude in creating
classificatiqns and distinctions in tax statutes'" because such
provisions enable legislatures to "'achieve an equitable
distribution of the tax burden.'" This reasoning applies a
fortiori to S. 528, because the Supreme Court has held that the
Congress 1is subject to "restraints less narrow and confining" than

the States in enacting tax classifications. Steward Machine

Co. v. Davis, 301 U.S. 548, 583-584 (1936). Congress' powers to

make tax adjustments are granted by the United States Constitution
itself, in Article I, Section 8, and the Sixteenth Amendment.
Only this year, the Supreme Court described Congress' Taxing

Powers as "virtually without limitation."” United States v.

Ptasynski, No. 82-1066 (June 6, 1983). 1Indeed, the Supreme Court
has never held a federal income tax statute unconstitutional cn
its face.

S. 528 is, both in its terms and purposes, primarily an
exercise of these Taxing Powers. There are many secular tax
purposes for the adoption by Congress of such a modification in
the tax Code. 1In the past several years, an increasing percentage
of private school support has consisted of nondeductible tuition
rather than deductible gifts. Moreover, the Internal Revenue Code
1 1 1¢
t < : 1 private :hools. More refined studies of
the theory and effects of federal taxation have shown other ways

in which the Code places undue tax burdens on private school

supporters. The bill would make adjustments in the Revenue Code
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which would help remedy the ineguities in the tax burdens of
public and private schocl supporters. While the pbill would allow
a partial tax credit rather than a deduction, that is unimportant
since the credit format is used simply to prevent peculiarly
federal mechnisms, such as the standard deduction, from skewing
the economic impact of the statute in favor of high-income
taxpayers. Similar credits for individuals are common in the
Internal Revenue Code.

(ii) The Minnesota tax statute was also held to have a
primarily secular purpose and effect because such assistance
ensures that the citizenry are well educated, helps relieve the
financial burden on public schools, promotes healthy educational
competition among schools, and generally contributes to the
political and economic health of the community. The fact that
such a statute, while promoting these public purposes,
incidentally subsidizes parental choices which often arise from
religious motivations, was treated as a mere incidental support to
religion. |

S. 528 would have the same valuable secular purposes and
effects. The fact that the majority of persons who receive the
tax credits become eligible for them because of their religious
beliefs in the value of religious education is not controlling.

Indee - tl 1 o !
to raci lly nc 1iscriminatory schools does not violate the
Establishment Clause, even though it indirectly prefers religions

which teach racial integration over religions which promote racial

separatedness. Bob Jones University v. 'mi+ed €+-+~-~, No. 81-3,
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decided May 24, 1983. Similarly, the Court has held that draft
deferments on conscientious objector grounds dc not violate the
Establishment Clause, even though most persons are deferred on the
basis of their religious beliefs.

The presumption that federal tax statutes constitute an
exercise of the Congressional Taxing Power, and not a subsidy of
collaterally affected persons or entities, 1is necessary in order
to allow Congress to exercise its Taxing Powers respecting private
schools (religious and nonreligious) and religious organizations.
If every credit, deduction, or exemption were viewed as a federal
grant or subsidy, and every tax as a penalty, the dozens of tax
statutes dealing with all or parts of these classes would be in
jeopardy under the Religion Clauses and other provisions of the
Bill of Rights. For example, FUTA tax exemptions for religious
schools, the exclusion extended ministers for parsonage
allowances, and special social security tax provisions for
religious orders and their members, could become ultra vires
Congressional Tax Powers.

(iii) 1In the Minnesota statute involved in Muveller,
approximately 96 percent of the students for whom tuition
deductions were taken attended religious schools, although about
660,000 public school students were also eligible for the |

, tl Jli-

¢ luctions for public as well ¢ private school pupils was

important in demonstrating the statute's primarily secular effect,
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hold that "a program * * * that neutrally provides state
assistance to a broad spectrum of citizens is not readily subject
to challenge under the Establishment Clause." Id., Slip. Op. 10.

S. 528 similarly would provide tax benefits to a broad
spectrum of religious and non-religious schools, although in its
present form it does not allow credits for tuition or other
expenses of public school pupils. Viewed nationally, over 800,000
pupils in non-religious private schools will be eligible for the
federal tax credits, representing about 16 percent of all private
school children. In at least eleven states, non-religious private
school students constitute 25 percent or more of private school
enrollment. Git 1 the breadth of the secular purpose and
effects, any benefits to religions are merely incidental.

3. S. 528, like the statute in Mueller, also satisfies
the Constitutional prohibition on government entanglement in the
affairs of religion. As in Mueller, the credit would ke claimed
by parents or gquardians, not by schools or churches, and there is
virtually no government contact with the latter. Racial
discrimination provisions similar to those in the bill, and
impacting on the schools participating in the program, were
recently held not to violate the Establishment Clause in Bob Jones

University v. United States, supra, Slip. Op. 29.
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The reluctance of the Supreme Court to hold
unconstitutional federal tax statutes is not a mere historical
happenstance. It is not an accident that Congress' "Power to lay
and collect Taxes, Duties, Imports and Excises" is the first of
the Legislative Branch's powers listed in Article I, § 8. That
power has been reaffirmed and fortified by adoption of the
Sixteenth Amendment, which gives Congress express "Power to lay
and collect taxes on incomes, from whatever source derived."

Indeed, the Constitutional pcwer to "lay" taxes on
differing sources also means that not each and every object or
source for tax must be taxed. Exempticns alone, even of
educational and religious organizations, cannot form the basis for

striking down the tax. Pollock v. Farmers Loan and Trust, 157

U.s. 429 (1895).

The Supreme Court has repeatedly recognized that the
Taxing Power under Article I of the Constitution is at the core of
the National Legislature's authority. Given the history and
importance of Congress' Constitutional Taxing Power, the Supreme
Ccurt’s historical deference to its co-equal Branch is not
surprising. The absence of a Congressional Taxing Power in the
Articles of Confederation was one of the primary reasons for the
adoption of the Constituticn. Nor did the early federal Judiciary
forget that the Nation's first = =~ 1 = ¢
challenc xngi ' impc Ltic : tax 1 istilled spirit: .
Ccengress itself has never granted the courts jurisdiction to issue

injunctions interfering with the enforcement of its tax
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statutes.g/ Indeed, the Supreme Court has recognized the
propriety of such judicial abstention in federal tax matters

(Cheatham v. United States, 92 U.S. 85, 89 (1875)):

If there existed in the courts, State cr
National, any general power of impeding or
controlling the collection of taxes, or
relieving the hardship incident to taxation,
the very existence of the government might be
placed in the power of a hostile judiciary.

In an analogous situation, the Supreme Court has stated
its reluctance to interfere with the Treasury Department's
issuance of legislative tax regulations authorized by

Congressional enactments. As the Court stated (United States v.

Correll, 389 U.S. 299, 306-307 (1967):

* * * we do not sit as a committee of revision
to perfect the administration of the tax laws.
Congress has delegated to the Commissioner,
not to the courts, the task of prescribing
"all needful rules and regulations for the
enforcement" of the Internal Revenue Code. 26
U.S.C. § 7805(a). In this area of limitless
factual variations, "it is the province of
Congress and the Commissioner, not the courts,
to make the appropriate adjustments."

The relationship between Congress' Article I Taxing
Power and the Sixteenth Amendment, and other Constitutional
provisions generally and the Bill of Rights in particular, cannot

be boiled down to a simple formula. Each situation must be judged

ma 1 - 't pe¢ ible all tt Cor :itutional

powers and rights in question. “[T]he Constitution does not

3/ See Section 7421(a) of the Internal Revenue Code of 1954; 28
U.s.C. § 2201.



LEHRFELD & HENZKE, P C.

conflict with itself by conferring upon one hand a taxing power

and taking the same power away on the other hand * * *,

Brushaber v. Union Pacific Railway, 240 U.S. 1, 24 (1916).

The difficulty and uniqueness of determining the
Constitutionality of a federal tax statute like S. 528 1is
complicated by the fact that the limiting provision in guestion

here is the Establishment Clause. In Mneller v, Allen, supra, at

3-4, the Court noted the obscure and unclear character of its
precedents in this area:

Today's case is no exception to our oft-
repeated statement that the Establishment
Clause presents especially difficult guestions
of interpretation and application. It is easy
enough to quote the few words comprising that
clause--"Congress shall make no law respecting
an establishment of religion." It is not at
all easy, however, to apply this Court's
various decisions construing the Clause to
governmental programs of financial assistance
to sectarian schools and the parents of
children attending those schools. Indeed, in
many of these decisions "we have expressly or
implicitly acknowledged that 'we can only
dimly perceive the lines of demarcation in
this extraordinarily sensitive area of
Constitutional law.'" Lemon v. Kurtzman, 403
U.s. 609, 612 (1971), quoted with approval in
Nyquist, 413 U.S. 756, 761 (1973).




L_HARFELD & NZKE, P C.

B. S. 528 _35 In Form and _ibstance A Neutral Tax
Mechanism in Furtherance of Congress' Taxing
Pov 's.

The thrust of the "principal effect" part of the
Establishment Clause test,i/ and indeed of all the other parts of
the test, is Government neutrality toward religion. Such
neutrality not only sums up the Establishment Clause tests, but
also marks the channel between avoidance of religious
establishment on one hand, and noninterference with religious

exercise on the other hand. See, e.g., Committee for Public

Education v. Nyquist, supra, 413 U.S. at 792-793; Gillette v.

fmiteAd States, 401 U.S. 437, 453-454 (1971); Walz v. Tax
Cormission, 397 U.S. 664, 669, 674, 676 (1970).

It is clear that S. 528 is religiously neutral, becaucse
in form and substance it is primarily an application of Congress'
Taxing Power. The bill would amend the Internal Revenue Code to
add a new tax credit to those now provided in Sections 44 through
44H. The tax credit would apply to 50 percent of qualified
tuition expenses paid by a taxpayer for any qualified dependent.
The credit would only apply to tuition paid to a private, non-
profit elementary or secondary school. The credit would be
limited to $100 per dependent the first year of enactment, ard

rise to a maximum of $300 per dependent in the third year.

4/ The other parts of the test are (i) whether the statute
reflects a secular legislative purpose; (ii) whether the
administration of the statute fosters an excessive government
entanglement with religion; and (iii) whether the implementaticn
of the statute inhibits the free exercise of religion. Tilton v.
Pighavde~n, 403 U.S. 672, 673 (1971).

-1G-
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probably believe that churches and nonprofit private schools pay
no federal taxes. While that was once the case, it is no longer
so.

By far the most substantial federal tax burden impc 24
on churches and private schools is contained in the Social
Security Amendments of 1983, signed in May 1983 by President
Reagan. Beginning January 1, 1984, this statute will impose a
combined 14 percent tax burden on the wages of all employees of
churches, church schools, and other private nonprofit schools.
Many such schools are in desperate straits trying to find funds to
pay this sudden, unexpected financial burden.

A few statistics will reveal the enormity of the new
financial burden imposed upon private schools by this statute.
Assuming average annual wagés of $10,000~-$15,000 per full-time
teacher, and approximately 20 students per teacher, next year's
increase in Social Security taxes will impose an additional
financial burden of $70-$105 per private school pupil for FICA

6/

taxes on teacher salaries alone.-—- FICA taxes on wages of other

employees will make this burden even greater.

But this is not the only increase in the Federal Tax
burden recently imposed upon private schools by the federal tax
code. In 1976, the Federal Unemployment Tax Act was amended to

1

6/ Precise figures on average wages of private school teachers are
not available. Average wages of public school teachers are
$17,602 in 1980-81. Digest of Education Statistics 1982, Table 49
{National Center for Education Statistics), Appendix A, infra. We
are also unaware of any statistics on the percentage of private
schools which previously elected to participate in Social
Security. Our firm's experience is tht the schools with the most
precarious financial b: 2 have not particij 1.

-12-
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except for certain church-controlled private schools.z/ In 1983,
this tax is equivalent to about 3 percent of the first $7,000 of
an employee's wages, or a maximum of about $200 per employee per
year.

Finally, in 1969 Congress extended the unrelated
business tax (I.R.C. §§ 511—514)§/ for the first time to churches
and church-owned schools. The tax had been imposed on non-
religious private schools in 1951. No statistics appear tc be
available showing the amount of taxes collected from such private
schools. However, the main impact of the tax is not in the total
amounts collected, but in its particularized burden on those
schools which traditionally relied cn a controlled business to
supplement revenues.

Of course, some--but not all--of these taxes were alsc
imposed upon public schools. But such taxes, like other increases
in costs, are borne by the citizenry at large--including parents
of private school pupils. By contrast, taxes on private schools
are borne almost exclusively by parents of private school pupils.

S. 528 is merely a continuation cf this adjusting
process,g/aimed at providing limited tax relief to parents of
dependent children who attend private schools and whose income tax

liability merits a modest downward adjustment. The Congress,

Z/ See St. Martin Lutheran Church v. South Dakota, 451 U.S. 772
(1981).

§/ "I.R.C" and "Code" refer to the Internal Revenue Code of 1554.

9/ In one bill or another, federal tax credits for private school
parents have been serionsly considered for more than ten years.

-13~
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through lengthy hearings and deliberations, perceived these
persons are in need because of other changes in the Code which
have increased their direct and indirect federal tax burden.

The credit for school expenses provided by S. 528 Qould
be guite similar to the credit for the expenses of nursery school
currently allowed working spouses by Section 44A of the Internal
Revenue Code. Originally, this provision took the form of
¢ luction, but it was changed to a credit in 1976 to allow persons
using the standard deduction (non-itemizers) to benefit from it.
S. Rep. No. 94-938, 9%4th Cong., 2d Sess. 132 (1976-3 Cum. Bull.
(Vol. 3) 49, 170).%9/

As a matter of tax theory, the tax credit for private
school tuition here should be treated as such a neutral, income-
defining mechanism. There are many factors which may or should be
taken into account in adjusting taxable income for various
educational items. State and federal governments relieve parents
of their legal obligation to provide education to their children
to the extent that government provides free public education.
Arguably, such relief from a legal obligation could logically be
taxed as gross income to parents of public school students (cf.

Commissioner v. Tufts, 51 U.S. Law Week 4518 (May 2, 1983; U.S.

ig/ The Internal Revenue Code contains numerous other credits for
individuals. See, e.d.. § 37 {(credi+r for nartinmn Af irn~Aama AF

)

8§ sUL, 904, 906, YU/ (credit for foreign taxes paid). 1In
addition, § 170(i) of the Code provides a deduction for a portion
of charitable gifts to churches, etc., even if the taxpayer does
not itemize his deductions. Code Section 6096 allows each
taxpayer to designate $1 of his tax payment to be contributed to a
fund to be used by Presidential candidates. See Buckely v. Valeo,
424 U.S. 1 (1976).

-14-
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Sup. Ct.)), although Congress and the Treasury have never
interpreted Section 61 so broadly. Parents of private school
pupils, however, pay tuition with after-tax dollars. Parents cf
public school students can deduct virtually the entire cost of
public schools through the deduction for real estate taxes paid on
their homes, while parents of private school students pay those
same taxes yet receive no relief for their tuition costs.ii/ The
tax credit is merely one means of adjusting these inequalities for
all taxpayers--including those who do not itemize deductions--to
rrive at a fair and equitable income tax liability. See Note,
"Income Tax deductions and Credits for Nonpublic Education:

Toward a Fair Definition of Net Income," 16 Harwv J., Lenmic 90
(1979). The need for such an adjusting mechanism is particularly
keen in light of the extra federal tax burdens which changes in
the Code and in private school financing have impésed on private
schools and parents of private school pupils over the past 10-15
1 irs, as explained above.

cC. The Federal Courts Treat Income Tax Statutes
Such as S. 528 as Neutral Tax Mechanisms, Not

as Subsidies, Grants or Penalties, in Adjudging
Their Confnrmitu +aA +£f Ri11 of Rirmhts.

The Supreme Court has ccnsistently indicated that it is
fully cognizant of the preeminent importance of Congress' Taxing

Powers, including the practical classificaticns and accommodatior.s

7on .

ii/ Indeéd, parents of private school children are doubly
burdened, since IRS presumes their contributions to private
schools are disquised tuition to the extent of the "value" of
their child' education. F 7. Rul. 79-99, 1979-1 Cum. Bt 1. 108.
---3 has not published a similar rule for parents of public school
children.

-15-
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revenues from over 100 million taxpaying individuals and entities.
It has accordingly formulated a number of interpretative rules to
ensure that Congress has maximum leeway in enacting tax
classifications. Under these rules, tax statutes are treated as
neutral revenue measures, which neither subsidize nor penalize the
affected persons, entities, or activities, for Constitutional law
purposes.

For example, in the Supreme Court's first consideration
of the 1913 income tax act, the Supreme Court upheld the
constitutionality of the exemption of religious and other

charitable organizations. Brushaber v. Union Pacific Railway, 240

U.S5. 1 (1916), following the earlier, like conclusion in

Pollock v. Farmers Loan and Trust Co., supra. The Court rejected

the contention that this and other tax classifications
unconstitutionally favored the exempted organizations, in
contravention of the rights of other taxpayers under the Due

Process Clause of the Fifth Amendment (Brushaber v. Union Pacific

Railway, supra, at 24, 25-26):

it is * * * well settled that {the due process
clause] is not a limitation upon the taxing
power conferred upon Congress by the
Constitution; in other words, * * * the
Constitution does not conflict with itself by
conferring upon one hand a taxing power and
taking the same power away on the other hand
by the limitations of the due proces clause.

* %k %

* * * comprehensively surveying all the
contentions relied upon, * * * we cannot
escape the conclusion that they all rest upon
the mistaken theory that although there be
differences between the subjects taxed, to

-16-
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differently tax them transcends the limit cf
taxation and ig9unts to a want of due
process * * *_——
The same rationale was foilowed by the Court in
upholding the constitutionality of exemptions and exclusions from
the Social Security Act of 1935, c. 531, 49 Stat. 620--including

the exemption for charitable and religious organizations. Steward

Machine Co. v. Davis, 301 U.S. 548, 583-584 (1936). The Court

held that Congress was subject to "restraints less narrow ard
confining"” than the states (id. at 584), and ccncluded that
exemptions and deductions for different classes "are not confined
tc a formula of rigid uniformity in framing measures of taxation."
There is no novelty in the current problem of
reconciling the Taxing Powers with the Religion Clauses of the
Constitution. The Supreme Court on numerous occasions faced a
similar problem several years ago, in reconciling the Taxing

Powers with the powers reserved to the States under the Tenth

12/ Earlier in 1910, in upholding the constitutionality of the
excise tax on corporate income, the Court had stated (Flint w.
Ston2 Tracy ro., 220 U.S. 107, 173):

As to the objections that certain
organizations, labor, agricultural and
horticultural, fraternal and benevolent
societies, lcan and building associations, and
those for religous, charitable or educational
purposes, are excentad fram sha smaeosio o 7

urcis10ns or this court from an early
date to the present time have emphasized the
right of Congress to select tha cbjects of
exclse taxation, and within this power to tax
some and leave others untaxed, must be
inclnAded +h~ wi~tx Lo make evemp*i-ns "7k~
are act. (EMp.dSis addeu.)

-17-
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Amendment. Justice Frankfurter eloquently described that dilemma

in words that have application here (United States v. Kahriger,

345 U.S. 22, 38 (1953)(dissenting op.)):

Concededly the constitutional guestions
presented by such legislation are difficult.
Cn the one hand, courts should scrupulously
abkstain from hobbling congressional choice of
policies, particularly when the vast reach cf
the taxing power is concerned. On the other
hand, to allow what otherwise is excluded from
congressional authority to be brought within
it by casting legislation in the form of a
revenue measure could, as so significantly
expounded in the Child Labor Tax Case, supra,
offer an easy way for the legislative
imagination to control "any one of the great
number of subjects of public interest,
jurisdiction of which the States have never
parted with . . . ." Issues of such gravity
affecting the balance of powers within our
federal system are not susceptible cf
comprehensive statement by smooth formulas
such as that a tax is nonetheless a tax
although it discourages the activities taxed,
or that a tax may be imposed although it may
effect ulterior ends. No such phrase, however
fine and well-wigy, enables one to decide the
concrete case. —

13/ Even with respect to federal grants to religious schools, the
Supreme Court has cautioned (Tilton v. Richardson, 403 U.S. 672,
677-678) (1971):

Every analysis must begin with the candid
acknowledgement that there is no single
constitutional caliper that can be used to
measure the precise degree to which these
three factors are present or absent. Instead,
our analysis in this area must begin with a
consideration of the cumulative criteria
developed over manv vears and annlvina +r a

: L
< L3

There are always risks in treating criteria
discussed by the Court from time to time as
"tests" 1in any limiting sense of that term.
Constitutional adjudication does not lend
itself to the absolutes of the physical
sciences or mathematics. The standards should
(footnote continued)

-18-~
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In StewardA Machine, supra, the claim was that the

statute's allowance of a 90 percent state tax credit against the
federal unemployment tax was too generous a subsidy, and in effect
"coerced" the states to enact a state unemployment tax. The Court
rejected such a restriction on the federal tax power, concluding
that a credit could not be declared unconstitutional n rely
because the states would find it cdifficult not to avail themselves
of it.ii/

In another line of cases, the Court also repeatedly
rejected claims that the federal tax power was limited to enacting
statutes primarily designed to raise revenue, ard that regulatory
tax statutes were an unconstitutional interference with the powers
of the states. The Court has consistently held that a federal tax
statute "may not be declared unconstitutional because its effect
may be to accomplish another purpose as well as the raising of

revenue., If the legislation is within the taxing authority cf

Congress--that is sufficient to sustain it." United States v.

Doremus, 249 U.S. 86, 94 (1919); In re Kollock, 165 U.S. 526, 536

(footnote continued from previous page)
rather be viewed as guidelines with which to
identify instar 5 in which the objective of
the Religion Clauses have been impaired. And,
as we have noted in Lemon v. Kurtzman and
Earley v. DiCenso, * * *, candor compels the
acknowledgement that we can only dimly

CLilstiLuLivial dygjuuicac.ioun.

li/ In Florida v. Mellcn, 273 U.S. 12 (1927), the Court similarly
upheld the Federal Government's large estate tax credit for state
inheritance taxes, rejecting the notion that such a credit was
prohibited because it gave undue incentive for states to enact
inheritance taxes.

-16-
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(1897). Thus the Court has upheld Congress' power to enact a
federal statute requiring persons dealing in narcotics to register

and pay a tax (United States v. Doremus, supra), and a federal tax

re liring the registration and payment of a tax respecting certain

firearms (Sonzincky v. ﬂnited States, 300 U.S. 506 (1937)).

Indeed the Court has overruled a series of cases holding that a
federal tax statute could be overturned on the ground that it was
not designed to raise revenue, but was merely a penalty in the

guise of a tax. [inited Stareec y, Sanrhez, supra, at 42, 44-45;

Bob Jones University v. Simon, 416 U.S. 725, 741, fn.12 (1974).

Another corollary principle often expressed by the '
ccurts regarding federal tax laws is that Congress has broad power
and discretion in making various kinds of classifications
necessary in a tax code. The fact that a classification affects
fundamental liberties under the Bill of Rights does not result in
ur.constitutionality, absent unusual circumstances. That is to
say, tax classifications need not be neutral with respect to
fundamental rights; the group subject to greater tax burdens does
not have its rights infringed, merely because its fundamental
rights are involved in the classification scheme.

For ttampl , the Court in the first challenge to the

modern income tax, Brushaber v. Union Pacific Railway, supra,

at 23, held that there was no unconstitutional discrimination in
t o« _ di Ly o ar , and "hu ¢
wives whp are living together and those who are not." More

recently, the lower courts have unanimousiy held that the various

"marriage penalty" statutes, which imposed higher taxes on certain

~-20-
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couples who were married than if the same individuals lived
together out of wedlock, did not infringe upon the
constitutionally protected right to marry. The various federal
courts reasoned that the primary purpose of the statutes was to
adjust tax rates for various tax purposes (for example, to allow
income splitting for families), and that the resulting extra
burden on certain married persons was mainly incidental to that
tax purpose.ié/

On similar grounds, the Supreme Court has held that an
ordinary and necessary business expense may be disallowed as a
deduction if spent for lobbying, without infringing Free Speech
constitutional guarantees. The Court reasoned that Congress had
solid tax reasons for limiting business deductions to nonlobbying
expenses, and that withholding the deduction from lobbying

activities did not constitute a penalty for a firm whose business

required extensive lobbying. Cammarano v. United States, 358 U.S.

498 (1959).

15/ T~hnf~n v. United States, 422 F. Supp. 958, 971-973 (N.D. Ind.
197¢,, ai.'d per curiam, on District Court opinion, sub nom.
Barter v. United States, 550 f.2d4 1239 (7th Cir. 1977), cert.
denied, 434 U.S. 1012 (1978). The courts have also repeatedly
sustained the constitutionality of the income tax provisions
which, in some circumstances, tax single persons at a higher rate
than married persons, E.g., Kellems v. Commissioner, 58 T.C. 556,

558=~560 (1972) aff'Ad mor ~uriam 474 ® 24 1A4 (24 MNir 1a73),
i --

396
(1973) . The "LuA AL A T S LI AL LTl il oC UCW LD LWILD aliiv Q.bJLJlied

the rational basis test in upholding the varying child care
deduction standards for persons in different marital situations.
E.g., Black v. Commissioner, 69 T.C. 505, 507-511 (1977);
Keeler v. Cemmissioner, 70 T.C. 279, 282-284 (1978); Bryant v.
Commissinner, 7° T.C. 757, 763-765 (1979); accord, Cash v.
Commissivucs, P-H T.C. Memo. para. 77,405 (1977), aff'd, per

on lov ¢ court opinion, 580 F.2d 152 (5th Cir. 1978).
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In order to treat tax statutes as cor ctitutionally
neutral, and to preclude their being viewed as advancing or
inhibiting constitutionally protected rights, the federal courts
have treated almost all exemption, credit and deduction statutes
as neutral adjustment mechanisms rather than affirmative
subsidies. For example, in McGlotten v. Connolly, 338 F. Supp.
448, 458 (D.C.D.C. 1972)(3-judge court), the court held that the
tax exemption of social clubs was not a Congressional subsidy, but
rather a technical tax decision by Congress that clubs are not
independent taxable entities. The result was that the court did
not have to determine whether the social club exemption was an
unconstitutional subsidy of the racially discriminatory practices
of certain private clubs. The exemption was not deemed tc be the
functional equivalent of a grant or subsidy.

The Supreme Court applied a similar rationale in

Commissioner v. Sullivan, 356 U.S. 27 (1958), and Commissioner v.

Tellier, 383 U.S. 687 (1966), which hold that the ordinary and
necessary business expense deduction is primarily a tax
computation mechanism, and should not normally be disallowed if
the expense is illegal or used to further an illegal scheme.

It is widely recognized that virtually all of the
provisions in the Internal Revenue Code fall into the category of
I ¢ . . A !
allowing courts to examine the collateral and practical effects of
federal tax statutes, and to implement or impede them on t! basis

of their ultimate effects cn public policy, would intolerably
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restrict Congress' legislative power to tax and enlarge the

authority of the Judiciary in this area. See United States v.

Ptasynski, supra, at 11-12.

This line of cases is frequently viewed as expressing
the fundamental principle that the Government is not entitled to
all income to begin with, so that when it gives a credit or
exemption or deduction, that item does not automatically become a
governmental subsidy. Inherent in any tax code is the necessity
for foregoing certain revenues, for various reasons of
practicality and tax policy. Adjustment of the Code to adjust tax
burdens is treated as ideologically neutral, and is not normally
viewed as a subsidy to the taxpayers who may be benefitted. For
example, under this principle the Congress may legitimately exempt
all labor unions from tax, whether or not a particular union
misuses the exemption to violate federal or state laws. The tax
exemption is merely reflective of a Congressional determination
that a labor union is not a suitable taxable entity, and not an
express approval of the powers, programs and activities of labor

unions. Marker v. Connolly, 485 F.2d 1003 (D.C. Cir. 1973).

It is accordingly clear that in every conceivable
situation the Court has given effect to fedeal tax statutes in
accordance with their tax forms, and has refused to view them
) T 1? wh 1

Federal Constitutional provisions. Under these principles, the

proposed: federal tax credit to private school parents must be
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supra, Slip. Op. 3-4. "[T]he very fact of the exemption or
deduction for the donor means that other taxpayers can be said to

be indirect and vicarious 'donors.'" PRnh Jonee Ifinjyercitv, ennra,

Slip. Op. l6. Nevertheless, the Court expressly recognized its

earlier holding in Walz v. Tax Commission, supra, that such tax

subsidies do not violate the Establishment Clause. The Court
specifically referred to statements in Walz that such tax
exemptions are not prohibited by the Establishment Clause, despite
the economic benefit which they provide to churches. Taxation

with Representation of Wash., supra, Slip. Op. 4, fn.5, citing

Walz v. Tax Commission, supra, at 674-676, 690-691 (Brennan, J.,

concurring), 699 (Op. of Harlan, J.).

In the Bob Jnnes IInjversity case, moreover, the Court
"explicitly rejected the taxpayer-schools' argument that the
provisions allowing charitable tax-exemptions and deductibility-
of-contributions benefits violated the Establishment Clause. Bob
Jones University had argued that Congress had no power to enact a
statute providing charitable tax benefits solely to
nondiscriminating schools, because the purpose and effect of such
a provision was to subsidize persons and religions believing in
racial integration, and to exhibit "hostility" toward persons and
religions holding segregationist beliefs. The University also

. . . 3 " . 13 1-7/
I.R. , 1tang! 1t 1n 1ts r liglous activities

17/ Brief for Petitioner, Bob Jones University v. United States,
JA TR 81-3, pp.3_ 34.
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The Court recognized that the Federal Government could
not "'prefer one religion over another'", citing Fverson v. Rnard

of Education, 330 U.S. 1 (1947), which allowed school bus

transportation for parochial school pupils. Bob Jones
Univerec.ty v. United State=, supra, Slip. Op. 29, fn.30. The
Ccurt refused to give controlling weight to the preferential
effect of the statute, however, reasoning that a tax provisicn
"'*does not violate the Establishmer.. (Clause merely because it
happens to coincide or harmonize with the tenets of some or all

religions.'” (Ibid.) Citing Gillette v. United States, 401 U.S.

437 (1971), which allowed draft deferment benefits to opponents of
war on religious and philosophical grounds, the Court concluded
that "The IRS policy at issue here is founded on a 'neutral,
secular' basis * * * and does not violate the Establishment
Clause." The Court noted that the statute's uniform application
to both religious and secular private schools avoids any
entanglement problems.

The Bob Jones opinion explicitly refused to consider the
collateral effects on religious groups of the tax benefit
classifications in determining whether the classifications violate
the Establishment Clause. This was so even though the parties
made clear to the Court that the major impact of the racial

1 1 1
he whe 1 23 . di :rimir :ion i 1 integral [ -t of tk .r
supporters' religious beliefs; indeed, it was the massive
intrusiveness on religions which would result from a test which

wculd depend on sincerity of religious belief which led the Court
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to reject that kind of test. Roh Jones, supra, Slip. Op. 29; see

Brown v. Dade Christian Schools, Inc., 556 F.2d 310, 324 (5th Cir.

1977) (Goldberg, J., concurring). Nothing in the tuition credit

tax classification proposed here suggests that the collateral

effects of the classification are any more material, or have

greater impact on religions, than the classification upheld in Bob
18/

Jones .—

The Taxation with Representation-Bob Jones rationale was

expressly followed by the Court in the Mueller v. Allen tuition

tax case. The Court held that the Minnesota statute was a genuine
tax adjustment like the deduction for charitable contributions.
(Id., Slip. Op. 8 Fn. 6.) It held that "equaliz[ing] the tax
burdens of citizens" and "encourag[ing] expenditures for
educational purposes" are valid secular functions of a
legislature, and that such bodies should be given "broad latitude"
and substantial deference" in creating tax classifications and
distinctions to achieve these goals. Id., Slip. Op. 7-8. The
Court sharply distinguished such a genuine tax adjustment for

secular purposes from direct governmental grants to religious

18/ The right to tax exemption and deductibility of contributions
was also )

7

T }
investment income (26 U.S.C. § 501(c)(8)) as a government subsidy.
Professor Boris Bittker has severely criticized the McGlotten

holding. He would apparently limit subsidy treatment to
exemptions provided by 26 U.S.C. §§ 170(c)(2) and 501(c) (3),

respectively. B. Bittker and K. Kaufman, "Taxes and Civil Rights:
'Constitutior ~ zing' the Internal Revenue Code," 82 Yale L.J.
(1972).
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schools or their supporters, which are prohibited because they cre

not part of the secular tax adjustment function of the legislative

body.ig/

E. Tax Classifications Incidentally Benefitting
Religions Should Be Upheld for the Same
Reasons that Religious Draft Deferments Have
Been Approved.

The relationship of the Congressional Taxing Power and
the Establishment Clause has been held to be similar to the

relationship between the War Power and the Religion Clauses. The

0/

Court of Appeals' opiniong— in the Bob Jones University case held

that the charitable tax provision did not unconstitutionally
subsidize nondiscriminatory private schools, on the grounds that
the secular purposes of the charitable exemption and deduction
statutes were "unassailable;" that "certain governmental interests
are so compelling that conflicting religious practices must
yield;" and that "the principle of neutrality embodied in the

Establishment Clause does not prevent government from enforcing

19/ The Mueller opinion noted that the statutory program held
G?fconstitutional in Committes fnr Puhlin FAunration v. [\I\rnnicf-.'
'="hr‘_a_, was not a genHuc LaA SLaLULTy ut..l\_ ulc.LclY a dis_guJ.acu )
suwsidy. The Nyquist Court emphasi: 1 that the New York tax
benefit statute in issue had no "historical precedent," unlike the
charitable tax exemption and deduction statutes upheld in Walz v.
Tax Commission, supra. Cautioning that "historical acceptance"
alone would not satisfy the Establishment Clause, the Court stated
that such a factor could indeed reflect that the supposed "'aid'

i

z
incidental effect beneficial to religious institutions has never
been thought a sufficient defect to warrant the invalidation of
* * * law." Nyquist, supra, 413 U.S. at 771, 775, 792-793. The
partial tax credit provided by S. 528, like the provisions in

Wal2. ie a +vue tax adjustment in accord with historical Internal
I n 3mSs.
"' 639 F."1 147 (4th A I I
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the lines government has drawn."” The Court concluded that
Congress' classification did not establish religion any more than
any other exemption classification scheme that could be devised.

The Supreme Court in Bob Jones expressly relied on the
Gillette case in holding that classifying schools on the basis of
their racial policies did not violate the Establishment Clause,zz/
even though the effect of the classification was to favor certain
religions and disfavor others. 1In other words, Rob Jones
University teaches that, just as Congress, in furtherance of its
War Power, may establish draft exemption classifications even
though they incidentally benefit adherents of certain religions,
so also may Congress, in furtherance of its Taxing Powers,
establish tax benefit classifications which incidentally reward or
harm certain religious groups.

It is thus apparent that it would constitute a radical
departure from Supreme Court precedent for the Court to hold
unconstitutinal S. 528, one of many tax provisions dealing with
the tax burdens of schools and their supporters, on the basis of a
strained analysis magnifying the purported benefit to religion of
this one provision. There are more than twenty federal tax

"’3/

provisions==/ dealing with private educational organizations which

22/ Bob Jones University v. United States, supra, Slip. Op. 29,
fn.30.

)
b

’

-.le _rovisior in the Intern:” Rev 1 ( 1le :

=4(c)(2)(A); § 44F; §§ 103(c)(3) and 103(b)(3); § 117;
151(e)(1)(B)(11i) and 151(e)(4); § 152(d); § 163(b)(1);
170(b) (1) (A)(ii); § 403; § 415(c)(4); § 501(c)(3); § 508;
511(a)(2); § 512(b)(15); § 512(b)(8); § 1303(c)(2)(Aa);
2503(e)(2)(A); § 4041(g); § 4221; § 4253(i) and (j);

4941(4) (2)(G)(ii); § 4945(g)(1l); § 5214(a)(2) and (a)(3)(A);
6033(a)(2)(C)(ii). See also Treas. Regs. on Income Tax
(footnote continued)

W W ny
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implicitly benefit religious schools. In addition, approximately
a dozen other provisions in the Internal Revenue Code involve
religious organizations or individuals of other kinds, and their

24/

employees and supporters.— While no detailed analysis has been
done, we believe that at least half of these statutes provide
benefits to persons and organizations on the basis of their
religious status. 1Indeed, we submit that it would be virtually
impossible to administer the Code as currently structured without
special provisions dealing with religious organizations. Such
classifications would become impossible to draft if, wherever some
direct or indirect monetary benefit to a religious group resulted,
they were viewed as a prohibited establishment of religion rather
than as a neutral tax computation mechanism.

F. In Fact as Well as in Theory, S. 528 Has Far

More Neutral Elements Than the State Tuition

Credit Statutes Which Have Come Before the
Federal] Conrte

This presumption of neutrality to which S. 528 is
entitled under tax theory is plainly reflected in the actual
neutral effects of the federal S. 528 here, as contrasted with the
effects of the New York state statutes involved in Nyquist. the
State tuition tax credit statutes cverturned in subsequent lower

court decisions disallowing tuition tax credits in Ohiogé/ and New

(foctnote continued from previous page)

§ 1.6033-2(g)(5)(iv); I.R.C. §§ 3121(b}(8)(A); 1402(c) and (e)(1l);
Revenue Act of 1942, ¢.619, 56 Stat. 798, § 152(c); Act of
October 4, 1961, P.C. 87-370, 75 Stat. 796, § 3(a).

24/ E.g., I.R.C. §§ 170, 501(c), (3), 642(c), 2055(a), 2523.

25/ Kosydar v. Wolman, 353 F. Supp. 744 (S.D. Ohio 1972), =F€'A
r . C v. ¥ y 413 U . 901 (1¢.3).
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6/

Jersey,g— and even the tax credit statute sustained in

27/

Minnesota.=— In those states, as is usually the case, education
represented the largest budget expendiﬁure, In the federal
budget, however, education is a relatively minor item.
constituting less than 5 percent of the budget.

In the ﬁhree overturned statutes, moreover, the tax
credits were part of comprehensive direct and indirect assistance
packages for private schools, which would have constituted a
substantial part of the support of the recipient churches. The
Roman Catholic Church was particularly predcminant in these
states, and would have received a substantial part of its |
educational revenues directly and indirectly from the state
programs. By contrast, at the federal level, the credits involved
in S. 528 are not a part of a total package of aid to religious
groups. Viewed nationally, diverse religious groups, nc one of
which claims even 25 percent of the population as adherents, are

scattered over the country.gg/

26/ Public Funds for Public Schools of N.J. v. Byrne, 590 F.2d 514

(3d Cir. 1979), aff'd mem., 442 U.S. 907 (1979).

27/ Muellar v, Allen, 676 F.2d 1195, 1202-1206 (8th Cir. 1982),
aff'd, wo. 82-195, decided June 29, 1983.

28/ The opinions of the courts in the various tuition tax credit
cases do not furnish statistics as to Catholic predominance which
can be meaningfully compared with each other and the Nation as a

. ' “or

1
students, and Catholic school students constituted a smaller
percentage of private school students, than in New York, New
Jersey, br Ohio. Even in Minnesota, whose tax deduction stat :e
was approved by the Supreme Court, religious schools and Catholic
schools constituted greater proportions of all students than in
the Nation as a whole:

(footnote continued)
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achieving federal support of 1 Lligion. Cf. Roemer v. Marvland

Public Works Bd., 426 U.S. 736, 763 (1976); Wolman v. Walter, 433

U.S. 229, 263 (1977)(Powell, J., concurring and dissenting).
Moreover, in Mueller, approximately 96 percent of the
students for whom tuition deductions were taken were from

29/

religious private schools,—" although the approximately 754,000

public school students were eligible for tuition and other
deductions.ég/ S. 528 would similarly aid a broad class of
secular school students, making available tuition credits for the
more than 800,000 students in the United States who attend secular
31/

private schools.=— In light of these facts, S. 528 meets the
Mialler requirement for primarily secular effect--that the statute
"neutrally provide * * * assistance to a broad spectrum of
citizens * * *."gg/

The core of the Establishment Clause has been said to be
"mutual abstention” by church and governmental officials from

interference with each other's domains. Freund, "Public Aid to

Parochial Schools," 82 Harv. L.Rev. 1680, 1684 (1969). Federal

tax credits to private schocl parents for tuition clearly do not
endanger that goal at the federal level, any more than
contribution deductibility for parents and other supporters of

churches and church schools. Decades of experience with federal

29/ Mueller v. Allen, supra, Slip. Op. 12.

30/ Supra, note 28.
31/ Ibid.

27/ Miiallasw V. 7\11"‘"‘! “““““ Slip. Op- lO-
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tax exemption provisions respecting religious organizations have
not caused any untoward divisiveness or interference between
churches and the government.

Moreover, in considering whether tuition tax credits
have the primary effect of advancing religion, one must take into
account the enormous changes in private education in the decade
since the decision in Nyquist. In that case, Roman Catholic
schools comprised 69 percent of all elementary and secondary
schools in New York schools.gé/ Today, Catholic schools comprise
46 percent of all private elementary and secondary schools
nationwide,gi/ and the proportion steadily decreases.lé/

Moreover, the enrollment and staff of the Roman Catholic
schools has changed dramatically. In 1969-1970, only 2.7 percent
of Catholic school students were non-Catholic