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March 11, 1 83 

Task Group on Regulation of Financial Services 
Department of the Treasury, Room 1060 
15th Street & Pennsylvania Avenue, N.W. 
Washington, D.C. 20220 

Gentlemen: 

These comments are submitted in response 
request for conunents by the Office of the Vice 
dent, as set forth in the Federal Register on 
7, 1983. 

o the 
Presi­
ebruary 

The Newsletter Association of America re resents 
more than 750 newsletter publishers throughou the 
United States, and is the only national orga 'zation 
of newsletter publishers. Our members publis news­
letters on a wide variety of subjects. A sub tantial 
number of them covers various aspects of the ecurities 
industry. 

The ities and Exchange Conunissi in recent 
years has taken t e posi is empowered to 
license, regulate, and censor stock market newsletters 
under provisions of the Investment Advisers Act of 
1940. 

The Investment Advisers Act of 1940 specifically 
excludes "the publisher of any bona fide newspaper, 
news magazine, or business or financial publication 
of regular circulation" from the definition of an 
"investment adviser." However, the Securities and 
Exchange Conunission, on a selective and arbitrary basis, 
has determined that certain newsletters are not enti­
tled to that exclusion, and has required them, under 
threat of criminal prosecution, to register with it as 
investment advisers. 

Newsletters are forced to register with the Com­
mission despite the fact that they are not engaged in 
any type of investment advisory business, do not have 
custody of, or control over, any investor's assets, 
and do not render any type of personalized or indi­
vidualized investment advice. 
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Once registered with the Securities and Exchange Commission, 
newsletter publishers are subject to SEC censorship, financial 
bookkeeping requirements, and an extensive set of rules and regu­
lations designed for money managers and investment counselors 
that have custody of, or control over, the assets of individuals 
and organizations to whom they render personal and individualized 
investment advice. 

The SEC's claimed power to license and regulate financial 
newsletters is based solely on editorial content. It is no more 
appropriate for the SEC to regulate newsletters about the stock 
market than it would be for the Department of Energy to license 
and censor newsletters about oil drilling, or for the Department 
of the Treasury to license newsletters about interest rates, sil­
ver, and gold. 

SEC licensing, regulation, and censorship of the newsletter 
industry is clearly a violation of First Amendment protections for 
freedom of the press. In the only case (SEC vs. Lowe -F.Supp.-, 
CCR Fed.Sec.Law Rpts.Para.99,075) that has ever directly addressed 
the question of freedom of the press, the court held that the SEC 
cannot prevent. a nonregistrant from publishing. The SEC has ignored 
this decision and continues to threaten publishers with criminal 
pros~cu~ion if they do not obtain a publishing license from the 
Commission. 

The SEC has persistently refused to disclose any details of 
its costs of regulating newsletters. The SEC claims the total 
cost of its newsletter regulation and censorship program is only 
$58,000 per annum. That claim is, to put it bluntly, a lie, made 
all the more offensive by the fact that it emanates from the gov­
ernment agency charged with assuring truthful financial disclosure 
by the private sector. 

Based on information obtained under the Freedom of Information 
Act, we estimate that upwards of $2,000,000 a year is spent on all 
phases of the Commission's newsletter regulation and censorship 
program. 

Based upon analysis of the costs of our own members, we esti­
mate that every dollar spent by the SEC on newsletter regulation 
and censorship causes the private sector to incur in excess of $10 
of needless expense. 

To give but one example, SEC rules define a coupon clipped 
out of a newspaper and used to enter a newsletter trial subscrip­
tion - for perhaps as little as one dollar - as an "investment 
aqvisory contract." Newsletter publishers compelled to register 
as investment advisers are required by Securities and Exchange 
Commis.sion rules to retain these "investment advisory contracts" 
on file in perpetuity. The consequence is that some large news­
letter pub lishers have accumulated files with tens of thousands, 
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and in a few cases hundreds of thousands, of coupons that are 
five, ten, fifteen, or even twenty years old. 

3 

SEC regulation of newsletters is a classic example of ex­
ces s ive regulatory control that imposes costs far exceeding any 
hypothetical benefit derived from the regulation. 

A potentially enormous benefit to consumers would be the 
increased competition and improved services that would be avail­
able to newsletter subscribers as new publishers entered the 
stock market newsletter field once SEC licensing requirements 
were abolished. 

Newsletter publishers are subjected to differential treat­
ment as a result of the SEC regulatory scheme. Those newsletter 
publishers that have been excused from registration with the 
SEC, either through oversight, influence, or politics, obviously 
have unfair competitive advantages over those that have been re­
quired to be licensed. 

The most cogent reason for abolishing the SEC power to regu­
late newsletters is that there is ample evidence that the Conunis­
sion has egregiously abused that power to serve its own ends. 

Because its pernicious regulation and censorship of newsletters 
has gone unchecked, the SEC is now attempting to expand its author­
ity over another segment of the press - magazines. The most 
serious apparent offense of the magazine it has targeted as a test 
case was to publish an article that contained criticism of the 
Securities and Exchange Conunission. 

That is but the la~est in a series of instances where clearly 
exempt publications were suddenly ordered to register as investment 
advisers after publishing articles or editorials critical of either 
the policies of the SEC or actions of its staff. There is evidence 
in at least one case that the SEC used its regulatory power over a 
newsletter to seek an editorial change of personal benefit to a 
commissioner. 

In at least two other cases, SEC "enforcement action" against 
newsletter publishers apparently had its genesis in political 
stands taken by the newsletter publishers. The SEC's gestapo-like 
attempt to regulate the financial publishing industry, including 
determining who is permitted to publish and what they are permitted 
to publish, has no place in a free society. 

It is extraordinary that the SEC's interference with the free 
press has grown more intense during an administration dedicated to 
deregulation and individual freedoms. A regulatory scheme that 
has been characterized by a former SEC connnissioner as "regulation 
by prosecution" should not be imposed on the press in a nation that 
preaches to the rest of the world about freedom and human rights. 
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We respectfully submit that in a supposed era of deregulation, 
no useful purpose is served by continuing Securities and Exchange 
Commission licensing, regulation, and censorship of the newsletter 
industry at ever escalating cost to both the public and private 
sectors, all in direct contravention of the First Amendment. 

We respectfully submit, as well, that any objective and mean­
ingful program of regulatory relief for the financial services 
industry must include a complete deregulation of all segments of 
the press that reports on that industry. 

GKP:vb 

cc: C. Blyden Gray, Esq. 
Hon. Morton C. Blackwell 

Very truly yours, 

NEWSLETTER ASSOCIATION OF AMERICA 

Glen King Parker, Chairman 
Freedom of the Press Committee 
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SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON. l).C. 20549 . 

DIVISION Oft 
CORPORATION FINANca 

Mr. Carl Olson 
4623 San Feliciano Drive 
Woodland Hill~, CA 91364 

Dear Mr. Olson: 

CHAIRMAN'S OFFICE 

MAIL:EQ 

MAY 2 8 1982 

.Signed .by;:1 ------

I am responding to your letter of March 28, 1982 addressed to Mr. 
Morton Blackwell, Special Assistant to the President, concerning the 
staff's determination not to recommend enforcement action to the 
Commission if the Occidental Petroleum Corporation (11Company") omitted 
one of your proposals from its proxy materials for the 1982 annual 
meeting of security holders. The subject proposal, if adopted, would 
have required the Company to amend its by-laws to provide that all 
shareholder meetings commence with the pledge of allegiance. 

In a letter dated April 9, 1982, the staff advised you that the 
Company had determined to include the subject proposal in its proxy 
materials. We understand that the proposal received less than 6% of 
the total number of votes cast in regard thereto. 

It may be of interest to you to know that this Division has 
announced its intention to reevaluate the proxy rules, including the 
shareholder proposal rule. As par•t of the reexamination of the shareholder 
proposal process, we intend to review the position expressed by the staff 
with respect to your proposal. A copy of the release announcing any 
proposed changes to the rule or in the staff interpretations thereunder 
will be sent to you as soon as it is prepared and approved by the 
Commission. 

If I may be of further assistance, please do not hesitate to 
contact me. 

cc: Ms. Sally Kelley 
Director of Agency Liaison 
Presidential Correspondence 
The White House Office 
Room 91 
Washington, D.C. 20500 

Sincerely, 

John J. Huber 
Deputy Director 
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3: 8oc1ety 
Contact: 
Car l Olson 
213-883-1675 

CMAIRW-iAN'S OFFICE 

( 

,-

4623 SAN FELICIANO DRIVE 
WOODLAND HILLS, CALIFORNIA 91364 ,, 

RECEIVED 
MAY 181982 

sEcuRITIEs ANo EXCHANGE coMMissioN RE:Fus~q,;~JttW!srft~bLoERs-_TO voTE 
I 

ON PLEDGE OF ALLEGIANCE FOR THE ANNUAL MEETING OF OCCIDENTAL PETROLEUM ,.-,--

Declaring that stockholders cannot vote on whether to open their annual ireetin:J . 

with -the pledge o.fallegiance to the flag,· tha Securities· and Exchange Ccmnissioo staff 

has created a ·questiooable precedent for corporate America, it WclS revealed by stockholder 
rights advocate _Carl Olson of Woodland Hills, california. "I call the S.E.C. ruling as 
not only an unexpected unpatriotic display, rut also a trarrpLing of stockrolders' rights 

. to detennine h:M to run their own ITM=etings." 

. This astouooing ruling cane up when Olson proposed that the stockholders of 
Occidental Petroleum Corporation, in which he owns stock, be allaved to vote on havin:J the 
pledge of allegiance to open the stockholder ireetings. He cited, airong other things, the 
fears that many stockholders have had in the entanglerrents Occidental has gotten into 
airountin;r to billions of dollars with the dictatorships of the Soviet Union, Red China, 
and Libya, under the direction of Chainnan Armand Hamner. Olson's proposal pointed out 
that at the 1981 annual meeting, Chainnan Harmer himself stated, in respcnse to a the 
suggestion fran a stockholder, that the question of having the pledge should be brought 
up ~t this year's annual m:leting. Various other corporation stockholders, including 
th:>se at Fluor Corporation, routinely have the pledge of allegiance at their rooetings. 

Olson's proposal was in ·the fonn of a by-law arrendlrent to be included in the 
proxy materials for the May annual meeting. OXy's rnanagarent objected by claiming only 
they, arrl not the stockmlders, could detennine such matters of conduct. Olson countered 
by quoting the California Corporation Code (OXy is a California corporation headquartered 
in IDs Angeles), which plainly states the by-laws may cover "The time, place and manner 
of calling, conducting, and g'ving notice of shareholders', directors', and ccmnittee 
meetings". (Sec. 212-b-2). 

The S.E.C. 's staff position was stated in a letter dated 19 March from Mr. 
Michael Kargula, Special Counsel of the Division on Corporation Finance. He ruled 
the proposed by-law was roorely "a matter relating to its ordinary business operations" 
and thus not a subject that the stockholders were able to vote on themselves. 

"I :find this a crazy inte:rpretation of the law, and a surprising stance of 
the S.E.C. which is supposed to be protecting the interest of the sbx::kholders in the 
corporations they own," declared Olson. 

Olson plans to appeal this ruling and possbily be forced to take the matter 
to Federal court. 

( _ 

0

The Stcx::kholder Sovereignty Society encourages stockholders to introduce resolutions 
to assert rights in the c,,.mership of their corporations. t-bdel resolutions and directions 
are availabl.-e upon request. A quarte ly newsletter will be sent for $15 annual dues. 
Mdress is P.O. Box ~4U, Woodland Hills, CA. 91364. 213-883-1675. 
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RESOLUTION '1'0 OPEN STOCKHOLDER MEETINGS 
WITH PLEDGE OF ALLEGIANCE 

Be it resolved to amend the by-laws of the corporation by 
adding the following section: 

"All stockholder meetings shall commence with the pledge 
of allegiance to the flag of the United States of America, led 
by the presiding officer or his designee. This section may be 
amended only by a majority vote of the stockholders.• 

SUPPORTING STATEMENT TO APPEAR 
IN PROXY STATEMENT 

Chairman Hammer suggested that this issue would be a good 
one to bring up at this meeting. A lady stockholder at the 1981 
annual meeting had recornI!lended that the stockholder meetings 
ought to start with the _pledge 0f allegiance as a patriotic 
gesture for our country and its leadership. 

I heartily agree that a strong America is a basic tenet f.or 
the well-being of our personal and corporate lives. We are an 
American corporation, incorporated in the state of California. 
We should all be proud to stand up and be counted as loyal Americans 

It will be quite ·a reassurance to us stockholders who are 
concerned at the billions of dollars of business going to what 
I believe to be the sworn enemies of America, free enterprise, and 
individual freedoms--that is, the Communist Bloc dictatorships-­
to know that our management's first loyalty stays with us and 
the American ideals. Any foreign nationals at the stockholder 
meetings can, of course, politely stand and observe the rest of 
us for these few moments of dedication. 

I 

·----- --·-- · --- ·- .. -· . ,.. -·· 
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The first Olson proposal, the text of which is set forth in an en­
closure to YOUI'. letter, wruld require that all shareholder meetings ccmrence 
with the pledge of allegiance. It is your opinicn and that of ycrur counsel 
that this proposal is excludable fran the Q:rnpany's proxy material under 
paragraphs (c) (4), (c) (5) and (c) (7) of Rule 14a-8 and certain reasOt'.s are 
cited in · support of that opinicn. Mr. Olson, ho;vever, for the reasons stated 
in his letter on the matter does not agree with your positicn. 

· There appears to be sane basis for your opinion and that of your · 
counsel that the proposal may be anitted fran the Canpany's proxy material _ 
under Rule 14a-8(c)(7), since the proposal w'Ollld require the Canpany to 
take action with respect to a matter relating to its ordinary business 
operations (i.e., whether or not the pledge of allegiance should carmence 
the meeting of shareholders). Under the circun.stances, this Division will 
not recarmend any enforcement action to the Coomission if the Carq:,any anits 
this proposal fran its proxy material. · 

. .. 

Excerp~ from letter dated 19 March 1982, page 6, 
· f~o~ ~1chael R. Kargula, Special Counsel, 

D1v1s1on on Corporation Finance 
S 't' , ecur1 1es and Exchange Commission ,, 
to Paul C. Hebner, Executive Vice President 
and Se cretary, Occidental Petroleum Corporation 

..: 
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· . · · · · · · . ·' - -~ contained in the articles •. in which case lt may only be. changed. by.>,; :.;::; :: / :., 

":- ·-.: ,_'· ; ~·: .= : (g) _Subject to thej,ro~ons of Secti~h 31S~ ~e obligati~~ • .-.=t; an . amendment of the articles) the number of directors or the \\·'.."'::, / ,, ~ 
. · ~ . ', · · _. ~nter:. ~to ~ntracts. including contracts of guaranty· or- suretyship~ .. ;t corporation; or that the number of director~ shall be n?t 1~ than_•.-:=;-'.· :·:-:- ·:./_ .. 
,: · . . · · ·_': . incur liabilities. borrow and lend money and otherwise use its credit_ -. t· stated minimum nor more than a stated manmum (which in no case . · . ·• ·_, ·. 
[ -.·· . · ·: :. an<l secure any ofi_ts obligations;contracts or liabilities ey mortgage • .-:::; . shall be greater than two times the stated m~wn mim~.s one) ,_with : _:_ :_-: ,, :: ·: 
· ,. .- . . pl~ge_. or . .oth~r enClllDbrnnce .. of ~ or any part of its property, ··:• ~ the exact number of directors to be fixed, within the limit! specified. ·. f · .. · ·: 
- · ·~· franchises and income. . · . .. · · . ·· · • , · . • . · -· by the board or the s~ar~holders in the ~er provided in the' ._ · .. ; . 

· (h) P~ciJ;>&te with others ~ any partnership, joint venture or :. ·' bylaws, subject to subdivision (a) (5) of Section 204. The number. or .. . , 
. other association! ~~c~on or arrangement of any kind, whether ·· ·.; . .: minimum number of directors shall not be less than three; .prov-"4ed, ... · , 
',;' or_ not such participation mvolvf:S sharing or delegation of control however.that the bylaws (or,the articles) may provide any one or.· ':.. ___ . • 

, . . -- .. with or to othen;·, · ·· : · · , · • · · .· · , -: -· · . · · ., : · . - ... , more of the following: that (1) before shares are issued •. the numbe( .: .·· · . · 
_;:·~}· :·. '-.~ · · 2<?8, · · (a) ~o limitati~~-u~n-the·b~~; -p~ or.powers of ·-/ :; shall be one, (2) so long as the corporation only 1w·· ~ne shareholder,·,_\ :\· ·,: r • ; 

'·; ,;. : ·_the corporation or .upon ~e powers of the shareholders, officers or :_·\ the nwnber shall be one, (3) so long as the corporation has only one : ·.- · . . . , 
\ ·,/: ' _;\- ~ r~tor~ •. or ~ ~ei:.of exei'cise· of such powers,'contained iri or ·. ·;; shareholder, the number·shall be two, (4) so long as the corporation;: · · · · l 
~ •.: · . · : : . unplied by ~e arti~les or · by Chaple~ 18,. 19·_ and 20 •or by. any · '.{~ · has only two shareholders. the number shall be two. · After the :· . > 
,,,- . ' .. - . shareholders ,'. agreement ·- shall be , asserted · as -~between·. the . ·0;- · issuance of shares, a bylaw specifying or changing a fixed number of ·. · 
t: -: .- · ·. corporation or any· shareholder ·anti any third-person. except in a. · . A directors or the maximum or minimum number or changing from a· .· . . 1 

·. , , · · : · proc~g (1) · by a shareholder. or-the state to. enjo~ the doirig ar : . ~ fixed fo a variable board or vice versa may only· be adopted by -' _- . · I 
: · . ·, continuation f · unauthorized business' by, the :corpor~on -or.'its · :,: · approval of the outstanding shares (Section 152); provided.however. ·· .· . . · • . I 
.•. ;: , .' ... offi~ers,or~th.,incaseswherethirdparties.havenotacquiredrights ·. '._; that a bylaw.or amendment of the articles reducing the nwnber or ·. · · · l 
· . .::.·, . .- · -.; thereby;or ,.(2)· to dissolve the corporation or (3) by the corporatii::m · _,. ~ the miniinum number of directors cannot be adopted if the votes cast · ... · · , 
,· ; · .. , .. or. b~ a. shareholder suing_ in a representative -suit ·against the ·offi~: . . \ · against its ~option at a meeting or the shares not consenting in the .- ; . · · ,. · _. 
:_: · / · _?r·dir~to~ of the corporation for violation of th~ir authority. · . . . :'.i case of action by written consent would be sufficient to elect at least . ·. · · 
... ·. : -: •: (b) · Any .· contr~ct. or conveyance made · in the· name of :a . ·• one director if voted cumulatively at an election at which all·of the .' 
~,· J ... · ::. corporation which·is authorized or ratified by the board;or is done ·,· .) • ! outstanding shares entitled to vote were · voted and · the · entire ·· 
· • ." - . . within' the scope of the authority,· actual or apparent. conferred by ·. · >: number of previowly authorized directors were then being elected. . . 

. · the .boarci ·or .. within .the agency power of the officer:'executing it; ,: ~ . (b) .!t}~yla.,ws.JI\av copJ.aig anY,DJR~ not~ conflict with law · · ·. 
. :· except' as~·the ,board's authority is limited by ·law other than this ... ;,~ or the amcfes for ffie management -oCtne bUSU1ess and for the · 

· ·. .. division. binds the corporation, and the corporation acquires rights · ; conduct of the affairs of the corporation, including but not_ limited to: . 
, ·. · · thereunder, whether the contract is executed. o~ wholly or in part , ) (1) Any provision referred to in subdivision (b). (c) or · (d) · of 
;·.:· .. executory. •. · . · ·,_· · : ' . : .. · .. , ·. '. ._ ,, . . • .. · . .-_ •. -':·. " :- ._:._ Section204. ·. · · . · ·· · · · · · 

. .. · :: (c) ·Jms ~tion, applies to contracts and conv:eyances· made by ... . : /"(2) The time·. place and manner of calling, conducting and giving 
. ·. foreign corporatioQS in this state and to -all conveyan~ by fore~ -- ... ~~o~ce of shareholders'. directors' and committee meetings. · 

.•' ' . :·: _corporations of realpropertysituatedinthisstatEL · .. · . . . :. :·· < · (3) Themannerofexecutio~revocationand"useof_pr~xies. •· : : ·. 
;~: .'· ... · ,· · -209 ... For all purposes other than- an action in.- the nature .of q\lo . ·/ . (-t)· The qualifications. duties and com~nsation of dir~tors; the .,·:::·. , _. _ 
,
7 
•• , • · • warranto, a_ copy of ~e articles of a corporation duly certifiecf'by- the ··\:.,:· · time of their annual election; and the req~ements of n q~orum for:< · .· ·· .-. · -. · 
· -<':: ·, ~retary of State JS conclusive .. evidence ·of the formation•-of the•'·:-:.:~ directors' and committee meetings..: ·.: ' . .. -·: . , .. _. ·-:·, :_ · · .. : ::· . . ·:; · ~ ·'· · · · 

; :.)''.° .: -~rpor~tion· and priina-filcie evidence.of:its ·C9rporate::existence~ .. -:·, ; :·:::;: . . (5) . The appointment and ·aut.~ority'. of committees of the board.·,<·:· · :· 
/ .. :::< :210 . . If ini.tial directors have not been named·iJi the articles, the · . .-~ . . (6) 'Theappointment,duqes.compensationandtenure~fofficers, · : ... ·. · ·: '. " 

:· _; .r; .- incorporator or incorporators. until the directors are elected, niaydo :, (7) · The mode of detennination of holders of record of its shares .. · · ·. ·_·._. · 
: <.- ~ ~ha.tever is necessary and proper to perfect the organization of the . · •.: · ; · .- , (8) The making of annual reports and financial stateID:en~ to_ ~e.__ . . I 
i: ··;: ;:corporation,including-theadoptionandamendmentofbylawsofthe .:. ·. · · shareholders. ·· · · · · ·. ,·= ·· · ·. ' , ·' \ . ·~·· ·. , · · · · · · ·.· . -··· .. • 
\ : _,:;corporation and the,e\!'Ction of directors ,and officers.' ·· . . .- -:·:. ·: .· . · 213. Every corporation shall keep at its principal executive office: ·· 
.• .'- -~· 211.· · Bylaws .may-be adopted. ·_amended or ·repealed· either ·by · in this state. or if its principal executive office is not in this state at 
-~- . ", :approval of the outstanding shares (Section -152) or by the approval its principal business office in this state. the original or a copy of its · . . 

• ' .. of the board, except as provided in Section 212.Subject to subdivision . · · bylaws as amended to date, which shall be open to inspection by ~. :-· · 
• · .(a)(5) of Section 2.04;the articles or bylaws may restrict or eliminate · ·' · shareholders .. at ·all reasonable times during office hours.. If the ·; · . · -. · 
: ·/ • Jhe power of th~ boa.rd to adopt. amend or repeal any or all bylaws. . . . . principal executive office of the ~~ration .is_O\ltside this state and·.:.- : · :: . . .. 

\ ·-; . i._ . ai2.. ,. (a) _The ~laws shall set, _fo~~ ·(unless _such: provision .1s:. / :< ' . :· · .. _· '!, .... . ·, . . :_.~-,. ~;; i_;··.-:~{:.:·\~--::·:.:.·.·~.-/.~.=---· ·: ·.', '. :, ~:/::.:·/~: :·}_.::·;.:/~l i:f::?: ., _J:;\··)< '-. :·, · ;.· .. , < .r. : : , .. . :C/'(__;'. c..· .• • •• . , • : . ,__, - • 


