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Task Group on Regulation of Financial Services
Department of the Treasury, Room 1060 /
15th Street & Pennsylvania Avenue, N.W. i
Washington, D.C. 20220

Gentlemen:
o the

Presi-
ebruary

These comments are submitted in response
request for comments by the Office of the Vice
dent, as set forth in the Federal Register on
7, 1983.

resents
the
ization
news -
tantial
ecurities

The Newsletter Association of America re
more than 750 newsletter publishers throughou
United States, and is the only national orga
of newsletter publishers. Our members publis
letters on a wide variety of subjects. A sub
number of them covers various aspects of the
industry.

The ities and Exchange Commissi in recent
years has taken the posi 1s empowered to
license, regulate, and censor stock market newsletters
ugzer provisions of the Investment Advisers Act of
1940.

The Investment Advisers Act of 1940 specif’ :ally
excludes '"'the publisher of any bona fide newspaper,
news magazine, or business or financial publication
of regular circulation" from the definition of an
"investment adviser." However, the Securities and
Exchange Commission, on a selective and arbitrary basis,
has determined that certain newsletters are not enti-

]

Newsletters are forced to register with the Com-
mission despite the fact that they are not engaged in
any type of investment advisory business, do not have
custody of, or control over, any investor's assets,
and do not render any type of personalized or indi-
vidualized investment advice.
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Once registered with the Securities and Exchange Commission,
newsletter publishers are subject to SEC censorship, fin: :ial
bookkeeping requirements, and an extensive set of rules and regu-
lations designed for money managers and investment counselors
that have custody of, or control over, the assets of individuals
and organizations to whom they render personal and individualized
investment advice.

The SEC's claimed power to license and regulate financial
newsletters is based solely on editorial content. It is no more
appropriate for the SEC to regulate newsletters about the stock
market than it would be for the Department of Energy to license
and censor newsletters about oil drilling, or for the Department
of the Treasury to license newsletters about interest rates, sil-
ver, and gold.

SEC licensing, regulation, and censorship of the newsletter
industry is clearly a violation of First Amendment protections for
freedom of the press. In the only case (SEC vs. Lowe — F.Supp.—,
CCH Fed.Sec.Law Rpts.Para.99,075) that has ever directly addressed
the question of freedom of the press, the court held that the SEC
cannot prevent a nonregistrant from publishing. The SEC has ignored
this decision and continues to threaten publishers with criminal
prosecution if they do not obtain a publishing license from the
Commission.

The SEC has persistently refused to disclose any details of
its costs of regulating newsletters. The SEC claims the total
cost of its newsletter regulation and censorship program is only
$586,000 per annum. That claim is, to put it bluntly, a lie, made
all the more offensive by the fact that it emanates from the gov-
ernment agency charged with assuring truthful financial disclosure
by the private sector.

Based on information obtained under the Freedom of Information
Act, we estimate that upwards of $2,000,000 a year is spent on all
phases of the Commission's newsletter regulation and censorship
program.

Based upon analysis of the costs of our own members, we esti-
mate that every dollar spent by the SEC on newsletter regulation
and censorship causes the private sector to incur in excess of $10

Er 1] 2,

-J> give but or exampl , SEC 1 les .-ne a coupon cl_,  ped
out of a newspaper and used to enter ar .etter trial subscrip-
tion — for perhaps as little as one dollar as an ''investment
advisory contract.'" Newsletter publishers compelled to register
as investment advisers are required by Securities and Exchange
Commission rules to retain these '"investment advisory contracts"
« file : peir :uity. The consequence is that »>sme large news-
letter publishers have accumulated files with tens of thousands,



Task Group 1 Regulation of Financial Services
March 11, 19383 3

and in a few cases hundreds of thousands, of coupons that are
five, ten, fifteen, or even twenty years old.

SEC regulation of newsletters is a classic example of ex-
cessive regulatory control that imposes costs far exceeding any
hypothetical benefit derived from the regulation.

A potentially enormous benefit to consumers would be the
inct i1sed competition and improved services that would be avail-
able to newsletter subscribers as new publishers entered the
stock market newsletter field once SEC licensing requirements
were abolished.

Newsletter publishers are subjected to differential treat-
ment as a result of the SEC regulatory scheme. Those newsletter
publishers that have been excused from registration with the
SEC, either through oversight, influence, or politics, obviously
have unfair competitive advantages over those that have been re-
quired to be licensed.

The most cogent reason for abolishing the SEC power to regu-
late newsletters is that there is ample evidence that the Commis-
sion has egregiously abused that power to serve its own ends.

Because its pernicious regulation and censorship of newsletters
has gone unchecked, the SEC is now attempting to expand its author-
ity over another segment of the press -~ magazines. The most
serious apparent offense of the magazine it has targeted as a test
case was to publish an article that contained criticism of the
Securities and Exchange Commission.

That is but the latest in a series of instances where clearly
exempt publications were suddenly ordered to register as investment
advisers after publishing articles or editorials critical of either
the policies of the SEC or actions of its staff. There is evidence
in at least one case that the SEC used its regulatory power over a
newsletter to seek an editorial change of personal benefit to a
commissioner.

In at least two other cases, SEC '"enforcement action' against
newsletter publishers apparently had its genesis in political
stands taken by the newsletter publishers. The SEC's gestapo-like

It is extraordinary that the SEC's interference with the free
press has grown more intense during an administration dedicated to
deregulation and individual freedoms. A regulatory scheme that

>een characterized by a former SEC commissioner as ''regulation

¢ 11d not t impc | on i 1 i nation that

14 - of the world about f£: 1 11 m rigl s.
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We respectfully submit that in a supposed era of deregulation,
no useful purpose is served by continuing Securities and Exchange
Commission licensing, regulation, and censorship of the newsletter
industry at ever escalating cost to both the public and private
sectors, all in direct contravention of the First Amendment.

We respectfully submit, as well, that any objective and mean-
ingful program of regulatory relief for the financial services
industry must include a complete deregulation of all segments of
the press that reports on that industry.

Very truly yours,

NEWSLETTER ASSOCIATION OF AMERICA

Glen King Parker, Chairman
Freedom of the Press Committee

GKP :vb

cc: C. Blyden Gray, Esq.
Hon. Morton C. Blackwell
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The 1 __son proposal, the text of which is set forth in an e
closure to your letter, would require that all shareholder meetings camence
with the ple e of allegiance. It is your opinion and that of your counsel
that this proposal is excludable from the Company's proxy material under
paragraphs (c) (4), (c)(5) and (c)(7) of Rule 14a-8 and certain reasons are
cited in support of that opinion. Mr., Olson, however, for the reasons stated
in his letter on the matter do€s not agree with your positionm.

7 re appears to be scme basis for your opinion and that « y r
counsel { : the proposal may be omitted fram the Company's proxy material
under Rule 14a-8(c)(7), since the proposal would require the Company to
take action with respect to a matter relating to its ordinary business
operations (i.e., whether or not the pledge of allegiance should commence
ther :ing of shareholders). Under the circumstances, this Division will
not recomend any enforcement action to the Conmission if the Company omits
this proposal from its proxy material. ' '

Excerpt from letter dated 1Y March 1982, page 6,

- from Michael R. Kargqula, Special Counsel,

Divis@ox:x on ( rporat ) Finance,

Securities and Exchange Commission o’

to Paul C. Hebner, Executive Vice President

and Secretary, Occidental Petroleum Corporation






