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INTRODUCTION 

"The terrifying fact is that societies refusing to give birth to new 
generations are doomed to share the fate of so many vanished civilizations 
of history.,, • Robert de Marcellus October 29, 1977 

In 1972 the United States birth rate fell 
for the first time below the "replacement 
level" total fertility of 2.1 children per family 
and is now at a historic low of 1.9.t 

Drastic re-evaluations of population pro
jections have been made by the Bureau of the 
Census and nongovernmental 
demographers. 

Equally drastic are the revisions of the 
projected age composition of the population 
for the next decades. Based on the declining 
number of births, an increase of 40% in that 
portion of the population over sixty-five is 
projected to take place within the next twen
ty-five years,2 (from 12 million in 1950, 20 
million in 1975, 26 million by 1985, to approx
imately 30 million by 2000),3 See Table 1. 

These fundamental changes in the 
population will have a far-reaching effect, 
beginning within the next 25 years , on the 
nation's defense posture and will require ex
tensive reassessment of national objectives 
and defense strategy. 

To speak in terms of twenty-five years 
may seem almost irrelevant to the moment, 
so pressing are the problems of today. It is 
vitally important, however, that the impact 
of population change on defense be ap
proached in a long term manner since the 
consequences are irreversible in the short 
run and profound in their effect. 

Within only twenty-five years, that time 
separating us from the Korean War, low birth 
rates will already have critically affected 
defense. Any matter that can so affect na
tional security in such a time span should 
claim the attention of defense leadership to
day. 

America "Failure in the West: A Demograph ic Insight 

The following questions are considered 
in this pa per: 

1. Is a significant reversal of the decline 
in fertility probable? 

2. What effect will the current birth rate 
have on the nation's demography? 

3. What are the implications of such 
demographic change for the econo
my? 

4. How will defense spending , as a per
cent of governmental expenditure, be 
affected? 

5. What are the implications for defense 
planning and strategy? 

Past Census Bureau projections have pic
tured an exceedingly fast growth. This is 
because the Bureau 's figures are what the 
name implies - projections, not predictions.4 
For this reason, transient factors such as the 
postwar baby boom were projected by the 
Bureau in 1963 to population forecasts of 259 
million by 1980.S Today these projections 
have dropped to between 220 and 225 million 
by that year. 

Demographers are generally agreed that 
the nation has undergone dramatic change 
in its fertility. Differences of opinion are bet
ween those who foresee a continuation of the 
present fertility of 1.9 children per woman 
(family), with a possible further decline to a 
1.7 level, and those who expect a gradual 
return to a fertility of 2.1, at which time the 
population would stabilize and be able to 
reproduce itself in the long term. In either 
case, a change of great magnitude will have 
taken place from the U.S. fertility of 3.5 
children per woman that marked the 1950's. 



BABY BOOM OR BUST1 
Current Projections and Future Trends 

Three series, or population projection 
ranges, have been projected by the Census 
Bureau for the remaining part of the century. 
Series I projects a population based on a total 
fertility (births per woman) of 2.7, Series II of 
2.1 births, and Series III of 1. 7 births. 6 See Ta
ble 2. 

Series II of 2.1 births per woman was 
selected by the Census Bureau in projecting 
a declining population growth culminating 
in a stable population (Zero Population 
Growth) within seventy years. This series, 
2.1 children per woman, is the "replacement 
level" needed to maintain a population at a 
constant figure. When the fertility falls 
below this figure, a nation must eventually 
have an e"'ler decreasing population.? 

The fertility rate in 1974 dropped to 1.9. 
The current fertility rate, coupled with in
dications that social norms have changed, in
dicates that Series III, or a fertility of 1.7, is 
the most realistic base upon which to project 
future U.S. population patterns. If this choice 
is correct, it heralds economic and defense 
problems of extreme magnitude. However, 
use of Series II also implies major problems of 
crucial importance which will rival and com
plement the oil shortage in its conse
quences.a The validity of using Series II as a 
projection is reinforced by a comparison of 
U.S. fertility trends with that of other 
Western World nations in Table 3. 

A long term falling trend in the fertility 
of developed nations, including the United 
States, is a historical fact.9 

Muddying the picture for demographers 
has been the postwar baby boom. One school 
of thought believes in cyclical fluctuations, 
which can be mathematically computed.lo 
According to this school, phenomena such as 
the baby boom will reoccur. Changes in 
society and their effect on national fertility 
would indicate, however, that the falling 
trend in fertility of developed nations is a 
true trend and that a repetition of the post
war baby boom will not again take place 
without an unlikely repetition of the condi
tions by which it was produced. 11 See Table 
4. 
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It is evident that nations such as West 
Germany, whose fertility drops to 1.5 and 
whose population shrinks in absolute num
bers annually, cannot produce a new baby 
boom if it remains in this position long. 12 

The baby boom period was marked by 
early marriages and a reduction of the mean 
age at which women had their second babies, 
from 27 to 24. 13 Earlier marriages and first 
babies born to younger mothers prevented 
women from entering nondomestic life and 
increased the exposure to another pregnan
cy. 

Evidence exists in the National Fertility 
study of 1955 that of those women inter
viewed who intended not to have any more 
children, one-third admitted to having at 
least one unwanted child. This figure is con
sidered an understatement due to the psy
chological and emotional factors in such an 
admission. 

In "The Family in Developed Countries", 
Norman B. Ryder states the opinion that the 
baby boom resulted from increased exposure 
to risk of pregnancy and relaxed contracep
tive vigilance during a time when good eco
nomic conditions implied that the family 
standard of living would not be affected by 
another birth. Long exposure to pregnancy 
by early marriages and lack of motivation for 
vigilant use of the contraceptive means of 
the day appear, therefore, to have been a ma
jor cause of the baby boom,14 In effect, the 
baby boom appears to have consisted of 
unplanned children or "marginally" un
wanted children. 

The drama tic fall in the birth rate today 
would seem to be explained by an extension 
of the same reasoning. Economic conditions 
have not become easier for the family and an 
increasing number of families require double 
incomes to maintain the standard of living 
they feel suitable to their station in life. 
Furthermore, the "motivational" require
ment in preventing unwanted births has 
been removed by new technologies in birth 
control.IS The unwanted or "unplanned" 
child today is not being born and the conse
quence is shown in the national birth rate. 



Table 1. 

PROJECTION OF THE U.S. POPULATION BY BROAD AGE GROUPS 
Population (in thousa nds) as of July 1 65 and over as-

Year Under 20 20 to 64 

I 985 __ ______ __ 70, 754 141,512 
1990 ________ ---- - - -- 71 , 929 147,457 
1995 ___ _ - -- ---- --- - 74,264 152, 261 
2000 __ _______ __ ___ ____ 76,333 157, 038 
2005 ___ - - - - -- - - . - - - 76, 349 162,970 
2010 __ _____ ___________ 76,222 167, 432 
2015 _______ 

--- ----- -- 76, 990 168,840 
2020 _________________ 78, 561 167,873 
2025 _____ . __ ___ _______ 80, 030 165, 608 
2030 _ _ _ _ _ _ _ _ _ _ _____ __ 80,768 164, 636 
2035 __ _______________ _ 81,202 166, 502 
2040 __ __ ______________ 81,989 169, 501 
2045 __ ___ ___ ______ __ __ 83,213 172, 462 
2050 ___ ______________ _ 84,462 173, 843 

The Social Security projec tion is based on the assumption that the 
bi rth ra te will rise to replacement level of 2.1 children per woman and 
remain a t tha t level for fifty years and that mortality would decrease 
another 15%. 

Table 2. 

CENSUS BUREAU PROJECTIONS 
BASED ON THREE ASSUMED 
FERTILITY RATES 

Year Series I Series II Series III 

ESTIMATES 
I\. 1 

T 

1970 ...•••.• 204,875 
1974 • .•••.•• 211,909 

... 
PROJOCTIONS 

r " 

1975 .••••••• 213,641 213,450 213,323 
1980 ...•.• .. 225,705 222,769 220,356 
1985 ...••.•. 241,274 234,068 228,355 
1990 ..•••••• 257,663 245,075 235,581 
1995 ..••••.• 272,685 254,495 241,198 
2000 ..•••..• 287,007 262,494 245,098 
2005 .•••.••. 303,144 ~70,377 247,926 
2010 ...•. • •. 322,049 278,754 250,193 
2015 .••••• .. 342,340 286,960 251,693 
2020 ..••••.• 362,348 294,046 251,884 
2025 ••••.• .• 382,011 299,713 250,421 

Projection of U.S. Population (in thousands) using three different 
fertility estimates. 

Source : Current Popu l ation Reports Series P-25, No. 
541 , February 1975. 

65 and Percent Ratio of 
over Total of total 20 to 64 

26, 741 239, 006 11. 2 0. 189 
28,789 248, 176 11. 6 . 195 
30, 015 256,540 11. 7 . 197 
30,214 263, 585 11. 5 . 192 
30, 580 269, 898 11. 3 . 188 
32, 662 276, 316 11. 8 . 195 
36, 917 282, 747 13. l . 219 
42,061 288, 494 14. 6 . 251 
47,448 293, 087 16.2 . 287 
51,227 296, 632 17. 3 . 311 
51 , 879 299, 583 17. 3 . 312 
50,806 302, 296 16. 8 . 300 
49, 257 304, 931 t&. 2 . 286 
49, 352 307, 657 16. 0 . 284 

Source: 1975 Annual Report of the Board of Trustees 
of the Federal Old 7re and Survivors Insurance and 
Disability Insurance rust Funds. 

The validity of this conclusion seems borne 
out by the impact of legalized abortion as a 
"backup" to contraception. 

The approximately 900,000 aborted 
births in the United States in 197416 
(unreported early abortions probably add 
considerably to this figure), reduced by one 
quarter the number of children who would 
otherwise have been born. Had these births 
taken place, the national birth rate would 
have been over 19 per thousand instead of 
14.9 (or a fertility of approximately 2.7).17 

June Sklar and Beth Berkov assert the 
belief that a new baby boom may be in the 
making. ts Their assertion is based on study 
of California statistics that show a 1974 level
ing of the downward trend in the birth rate 
and even a 3% gain. This leveling out of the 
decline in Californian birth rate is con
sidered by them to be a "bottoming out" pro
cess prior to a new rise. 

The two California demographers theor
ize that the all time low in birth rates came 
about because women postponed having 
children to a later age and that now, if they 
are going to have them, they must have them 
soon, thus starting a "catching up process" 
while new waves of women enter childbear
ing age behind them. These latter women 
would be the girls born in the baby boom of 
the fifties . 
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Table 3. POPULATION TRENDS IN DEVELOPED COUNTRIES 
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Table 3 Continued 
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SLOW DECLINE IN FERTILITY seems to be taking place in Portugal 
and Italy (top) . There is no clear trend in Spain and Greece but data 
are limited. In Communist cou ntries of Eastern Europe (bottom) 
fer tility has generally been fall ing, except for a br ief sharp rise in 
Romania when abortion law was tightened in I 96 7. 

The reasoning of Sklar and Berkov is 
based on the following points: 

1. The "bottoming" indication is in spite 
of high abortion rates. 

2. It occurred in spite of economic 
downturn. 

3. It occurred without an increase in 
marriage rate . 

This development is possible and would 
be welcome news to those grappling with the 
problems faced by the Social Security Ad
ministration. However, in view of the 
longterm experience of all other developed 
Western nations and of the effect on birth 
rates when the "unplanned" child is 

Table 4. 

TOT AL FERTILITY RATE AND 
NATURAL INCREASE: 1940 to 1974 

4,oor. .---------------, 

1,500 ~~~---'-~-~-~-~-
1940 1945 1950 1955 1960 1965 1970 1974 

NATURAL INCR EASE 
Mi llions 
J.o~---- ---------, 

2.0 

1.0 

- 0.5 

1940 1945 1950 1955 1960 1965 1970 1974 

Source: Current Population Reports, Series P-25, No. 
545, April 1975. 

precluded by recent developments in con
traception, such an upturn in fertility ap
pears a slim possibility.t9 

The assumption that childless women 
will try to "catch up" has yet to be demon
strated. Since the declining rate is due in part 
to the decreased proportion of children born 
to women over 30 years of age, it would ap
pear optimistic to think that childless women 
approaching that age will decide to "catch 
up". In the past it has been shown that 
cohorts of women that put off childbearing 
for an unusually long time seldom make up 
the child deficit later.20 During the low birth 
rates of the '3O's, it became apparent that 
many of the children demographers thought 
were being "postponed" actually were never 
born. 
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ABORTION AS A POPULATION SUPPRESSOR 

There is also the fact that abortion is a 
new and fast rising trend. While an estimated 
892,000 abortions were performed in 1974, 
745,000 took place in 1973, 587,000 in 1972, 
480,000 in 1971 and 193,000 in 1970. It can be 
anticipated that abortions will take an in
creasing toll of the birth rate for several 
years. The Alan Guttmacher Institute esti
mates that an additional one half to one 
million women would have had an abortion 
had it been feasible.21 The Institute says that 
between 1.3 and 1.8 million women "needed" 
abortions but were unable to get them due to 
inadequate services. This figure is projected 
from New York and California figures. Had 
the higher number been performed, the U.S. 
birth rate would have sunk another 33% for a 
total fertility of approximately 1.26. Such a 
development would ultimately almost halve 
the U.S. population at each generation. 

Any scientific breakthrough enabling 
parents to determine the sex of their child 
would also have a lowering effect on birth 
rates as parents no longer "try again" for the 

desired boy or gir1.22 
Indications that the lower fertility is a 

result of basic changes in society appear in 
the results of surveys taken throughout the 
Western nations. The number of children 
desired in 1970 by women married 20 years 
was 3.5, but those married five years or less 
desired only 2.5.23 By 1972 a further decline 
to 2.2 showed in surveys.24 

These declines are consistent with the 
decline that actually has taken place in fer
tility. (Table 4) While it is possible that the ac
tual number of children will be higher than 
the number desired due to unplanned preg
nancies, it is doubtful that this will take place 
in the face of new methods of birth control. In 
the United States sterilization has become 
the most favored method of birth control for 
wives between 30 and 44 and legalized abor
tion is increasingly reducing the number of 
unplanned children.25 A new baby boom is 
deemed most unlikely in the foreseeable 
future by most demographers.26 

SUBGROUP EFFECT 

Seldom mentioned in projections of 
population figures is the effect of subgroups 
within a population. An historic example of 
this effect occurred in Europe over the last 
century with France moving from a nation 
with the lowest fertility to one of the highest. 
A major reason for the shift is due to pronatal 
governmental activity and financial sub
sidies for families with children, but proba
bly of greater importance has been the gra
dual replacement over a century of one 
population by another. Family oriented 
Catholic gentry continued a high birth rate 
over several generations as the unchurched 
majority produced an extremely low birth 
rate.27 

While the geometric pyramiding of a 
high birth rate is often observed, it is seldom 
noted that it also occurs negatively as soon 
as fertility falls below replacement level. It 
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can be expected that subgroup action will 
have a similar effect to some degree in the 
United States. Whether the subgroup main
tains its characteristics or absorbs the value 
system of the majority and is, in tum, 
affected by the same trends remains to be 
seen. The black birth rate, for instance, has 
been much higher than the white. However, 
evidence indicates that blacks are copying 
the value system of the white majority and 
the black birth rate is falling at a pace ap
proximately equal to that of the white.2s 
(from 25.1 births per thousand in 1970 for 
N.Y. State to 19.8 in 1974).29 

Subgroup emergence as a majority, 
however, is not without costs. While in 
France it was the more educated classes that 
maintained the high birth rate, the reverse is 
true in the U.S. Certain elements of the U.S. 
population are an endangered species and 



others will rapidly become extinct, 
statistically speaking, unless their declining 
birth rate is reversed. The Jewish com
munity within the U.S. is one of the latter. In 
view of the extremely great contribution 
that this sector has made to American scien
tific and economic progress, it is questiona
ble whether the United States can maintain 
its lead in these areas without their contribu
tion. 

New York City is of interest since as an 
urban center it projects national trends that 
may result from increased urbanization. The 
city had an overall birth rate of 16.7 in 1971. 
However, a breakdown by major race and 
religion reveals the extremely low combined 
"WASP" and Jewish birth rate. See Table 5. 

Table 5. 

1911 NEW YORK CITY FERTILITY 
by MAJOR SUBGROUP 

Total White 
White Catholic non-Cath. Non-White 

Population 6,048,841 1,800,000 4,248,841 1,846,021 

Births 91,480 48,750 42,730 40,440 

Rate/1000 15.1 27 10.05 21.9 

Source: Figures for White and Non-White population 
from Defartment of Health, The City of New York, Sum
mary o Vital Statistics 1971, pp. 2 and 8. Catholic 
figures from "General Summary," The Official Catholic 
Directory 1972" p. 2. White non-Catholic figures com
puted from the above by author. Note: Black Catholic 
figure is discounted due to non-availability of figure; 
however, the figure is nominal and would not apprecia
bly affect fertility rates computed. 

Table 6. 

1974 NEW YORK CITY FERTILITY 
by MAJOR SUBGROUP 

Total White 
White Catholic non-Cath. Non-White 

11.91 20 8.4 19.8 

Source: Logrillo, Letter to Author. 

While later New York City figures are 
not yet available for 1974, an extension using 
the New York State non-white birth rate in
dicates that the births per thousand for that 
year in New York City would be as shown in 
Table 6. 

Such crude birth rates would indicate a 
fertility for the white non-Catholic popula
tion of approximately one (1) and a fertility 

for all whites of about 1.4. Overall total fer
tility would be approximately 1.6.30 This esti
mated fertility roughly coincides with the 
Census Bureau's national report of indicated 
family size among young women of 1.8.31 

Part of the very significant drop in fer
tility in New York City is explained by the 
number of abortions. In 1971 while there 
were 131,920 live births, there were 202,435 
abortions. Of these, 69,517 were residents of 
the city.32 This means there was one resident 
abortion for every 1.89 births. 

In New York City, at current birth rates, 
10 English-speaking whites will be repre
sented by only 1.27 persons in 5 generations. 
The same trends, though less advanced, are 
perceived in figures for the United States as a 
whole. See Table 7. 

Table 7. 

1913 U.S. FERTILITY 
by MAJOR SUBGROUP 

Total White 
Pop. non-Cath. Catholic Black 

Population 208,671,161 137,783,862 48,214,729 22,672,5?? 

Births 3,109,199 1,687,408 916,564 489,7?? 

Rate/1000 14.9 12.2 18.9 21.? 

Fertility 1.9 1.55 2.2 2.4 

Source: White and Non-white figures from "Summary Report 
Final Natality Statistics, 1973" Vital Statistics Report p. 3, 
Catholic figures from "General Summary, " The Official Catholic 
Directory, 19 74, p. 4. Non-white Catholic figures are discounted 
because of unavailability, but their small number and the 
similarity between fertility of Catholics and Non- Whites would 
preclude their effecting fertility figures materially. 

Nationally the non-Catholic whites 
show a birth rate 12.20 per thousand or an ap
proximate total fertility of 1.55 children per 
woman. Whether or not the Catholic and 
non-white population can maintain their 
1974 birth rate and counter-balance the low 
fertility of non-Catholic whites in order to 
maintain the present national fertility of 1.9 
is problematical. Both the Catholic and the 
non-white birth rates have dropped 
markedly during the last decade.33 

Characteristics of the population will 
shift very fast. Those young who enter the 
work force will increasingly be from groups 
who have not hitherto been considered the 
most productive. Will the minorities acquire 
the productivity that has been so long associ
ated with the "WASP" and Jewish popula
tion? 
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SOCIAL SECURITY ADMINISTRATION PROJECTION 

During the remainder of the century the 
number of young people in the population 
base will remain approximately constant due 
to the growth of the total population "pro
grammed" by the baby boom following 
World War II. The number of people over 65 
however, will increase dramatically, from 
21,815,000 today to 30,214,000 by the year 
2000, and will finally constitute 16.2% of the 
population with 47,448,000 senior citizens by 
2025,34 (The percentage increase will be 
much larger if the fertility does not rise again 
to 2. ll. During the next 25 years the expen
ditures for old age survivors under the Social 
Security System in the U.S. will exceed taxes 
scheduled in the present law under all eco
nomic assumptions,35 The spread between 
expenditures and tax rate as a percent of in
come will increase under the best economic 
assumptions. 

Conclusions of the Board of Trustees of 
the Federal Old Age and Survivors Insurance 

Table 8. 

and Disability Insurance Trust Funds 
(OASDHD are that "The long range actuarial 
cost estimates indicate that for every year in 
the future the estimated expenditures will 
exceed the estimated income from taxes. 
This excess increases with time and is esti
mated to average about 1.3 percent of taxable 
payroll over the next 25 year period 
(1975-1999). All reasonable alternative ac
tuarial assumptions indicate that over the re
mainder of this century the financing of the 
old age, survivors, and disability program 
will need additional revenues equivalent to 
about 1.3 percent of taxable payroll." 36 

The Bureau points out that if the econom
ic and fertility conditions of the past few 
years remain constant, the long-range ac
tuarial deficit in the old age, survivors and 
disability program would exceed even its 
least optimistic projection.37 

Table 8 shows the projected annual 
awards per individual assuming current eco-

PROJECTED ANNUAL AVERAGE BENEFIT AWARDS 

(In Thousands) 

Retired workers and dependents Survivors of deceased workers 

Calendar year Old-Age Wives2 Children Mothers Children , Widows3 Parents Total 

Actual data (as of June 30): 
1970. ----------------- 13,066 2,651 535 514 2,673 3, 151 29 22,619 
1971. ................. 13,604 2,673 556 523 2,745 3,287 28 23,416 
1972. ················· 14, 181 2,706 578 536 2,847 3,433 27 24,308 
1973. --·-············ · 14,880 2,756 602 548 2,887 3,575 25 25,273 
1974. --·-·····-···· ··· 15,589 2,806 619 565 2,908 3,620 24 26, 131 

Projection (as of June 30): 
1985 . ................. 21,243 2,892 518 765 3,035 3,686 15 32,154 
1990 _ ............. ___ . 23,319 2,897 387 777 3,030 3,610 15 34,035 
1995. ----------------- 24,589 2,898 310, 824 3,253 3,514 15 35,403 
2000 _____ . _ .. ____ . _ . . _ 25, 172 2, 766 311 849 3,526 3,452 15 36,091 
2'.)()5_. ------ ---------- 26,310 2, 528 345 855 3,662 3,417 15 37,132 
2010_ ----------------- 29,077 2,352 416 832 3,636 3,394 15 39,722 
2015 __ ·······-·------- 33,623 2,317 496 815 3,614 3,345 i5 44, 225 
2020_ ------·---------- 39,120 2,302 577 819 3,679 3,339 15 49,851 
2025. ----------------- 44,427 2,288 623 834 3,777 3,:l26 15 55,290 
2030. ----------------- 47,655 2,247 619 843 3,833 3,327 15 58,539 
2035_ ----------------- 48,513 2, 121 590 £36 3,842 3,262 15 59,179 
2040_ ----------------- 47,506 1,969 552 823 3,853 3,225 15 57,943 
2045_ ------ ---- ------- 46,689 1,841 551 829 3,906 3,153 15 56,984 
2050. ----------------- 47,020 1,809 577 837 3,978 3,070 15 57,306 

1 Excluding the effect of the railroad financial Source: 1975 Annual Report of the Board of Trustees of the 
interchange provisions. Federal Old Age and Survivors Insurance and Disability In-

2 Including dependent husband beneficiaries. surance Trust Funds. 
3 Including dependent widower beneficiaries. 
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Table 9. 
PROJECTED BENEFICIARIES 

Calendar year 

1975 ______________________________________________ _ 
1985 ________ ______ ______________________ __ . _______ _ 
1990 _________________________ - _ - . - _ - _ - - _ - - - - - - - - - - -
1995 __________________ ____________________________ _ 
2000 ____________________ -______ -_ - - - -_ - - . - - - -- -- -- -
2005 ____________ __________ . ___________________ _ . __ _ 
201 o ______________ -_ ------------- ---. ---. ---· ---. --
2015 __________ ________ __________________________ . _ 
2020 ______________________________________________ _ 
2025 . _ _________ .. ______________ _ . _____ . _____ . _. _. __ 
20 30 _ _ _ .. _________ .. _ . _____ . _____________________ _ 
2035 .. . _________ _____ ___ . _ - _ -_ -__ -- - -- . - --- - -- - - ---2040 ________________ ___ __ _____ ___ ___ _____ _________ _ 
2045 ___ _______________________________________ ____ _ 
2050 ______________________________________________ _ 

Average annual retiremen! 
benefit 

Awards 

2,750 
5, 921 
8,020 

10,832 
15, 206 
21, 517 
29,769 
41,038 
56,399 
77, 431 

106, 166 
145,696 
198,435 
269,841 
366,258 

In current 
payment 

2,603 
5,001 
6, 832 
9,280 

12,643 
17, 521 
24,504 
34, 136 
47,218 
65, 014 
89,316 

122,569 
167,970 
229, 422 
312,401 

Ratio of increase in 
retirement benefits to 

increase in earnings 

Awards 

1. 000 
1. 060 
1.066 
1.074 
1. 126 
l. 191 
1. 231 
1. 268 
1.302 
1. 336 
1. 369 
1. 404 
1. 429 
1. 452 
l. 473 

In current 
payment 

1. 000 
. 946 
. 960 
. 972 
. 989 

1. 024 
1. 070 
1. 114 
1. 152 
1. 185 
1. 217 
1. 248 
1. 278 
1. 304 
1. 327 

1 Based on the central set of economic assumptions of annual increases of 4 percent in CPI and 6 percent in earnings and somewhat 
higher increases before 1981. The benefits refer only to those payable to retired workers. The figures in the column entitled "In current
payment" refer to the average benefits for all retired workers who are receiving benefits, while those in the column entitled "Awards" 
refer to the average benefits for those workers retiring in the particular year. 

Source: 1975 Annual Report of the Board of Trustees of the Federal Old Age and Survivors Insurance and Disability In
surance Trust Funds. 

nomic trends and benefit increases.JS Table 9 
shows the projected increase in the number 
of beneficiaries.39 Projected total disburse
ments for any year can be computed by 

Although originally set up under 
the concept that it would operate with 
sizeable reserves, the OASDHI actually 
operates on a near pay-as-you-go basis 
of transfers of current real resources 
from the working population to the 
retired one. At present the trust fund 
represents only about one year's obliga
tion. In effect, the OASDHI system is a 
transfer of resources from one 

multiplying the number of projected 
beneficiaries in Table 9 by the projected 
amount of the annual award for the same 
year from Table 8 ,40 

demographic group to another. Changes 
in composition of the two groups will ex
ert great leverage and economic pres
sures. The above figures indicate that in 
the future monies from new sources 
must be used to pay the OASDHI 
benefits already mandated by law. The 
economic consequences of this aging 
population is now receiving close study 
by some economists. 

I 
I 
I 
l 
I 
I 
I 
I 
I 
I 
I 
I 

-----------------------------------------------' 
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ECONOMIC CONSEQUENCES 

Assuming a return to a fertility of 2.1 and 
a replacement level birth rate, the ratio of the 
aged population to those economically active 
will have increased from .188 to .281 - an in
crease of 49% by 2050. However, if trends 
towards early retirement at reduced benefits 
continue, or if the legal retirement age is 
lowered (to age 60) the ratio of aged to active 
would move to .42. This is a rise of 123% in 
the burden of providing for the aged that the 
young must carry. Boone A. Turchi, of the 
Carolina Population Center, computes that a 
rise of 50% in the ratio of retired to econom
ically active would call for an increase in real 
per capita income of 1/2% annually between 
1970 and 2050. However, if the trend towards 
earlier retirement continues and retirement 
at age 60 becomes law, the real per capita in-

crease in income would have to be 1.01% an
nually. If the history of the OASDHI system 
is a guide, benefits will be increased because 
of the policy of attenuating the drop in real 
income of newly retired workers. Turchi 
computes that to achieve an increase in real 
benefits per capita of 1 % a year would require 
a growth rate in per capita income of 2.01 %. 
Actually, real monthly social security 
benefits between 1950 and 1972 grew at the 
annual rate of 3.52% which would require a 
growth rate of 4.53% in personal income.4t It 
is imperative, therefore, that real income 
grow significantly in order that the working 
members of the population be able to support 
the retired. Such growth is questioned by 
economists. 

POPULATION REINVESTMENT 

John C. Suerth of Gerber's was featured 
by Business Week in an article discussing the 
detrimental impact of the baby dearth on 
some businesses,42 In spite of Gerber's prob
lems, many business analysts see an even 
greater cornucopia opening to Americans as 
a result of the lower birth rate. It is pointed 
out that Gerber's can shift to adult prepared 
foods as the babies of the baby boom move 
into the most productive adult years unen
cumbered by the costs of child rearing. 

Monies not spent on larger families will 
be saved for investment, thereby aiding the 
capital market, and public expenditures on 
schools and other child-support services will 
be reduced. The Kipllnger Letter states: 
"Some managers and investors see declines 
in the birth rate and conclude that the future 
sales and profits will nosedive. Wrong. 
Markets will CHANGE, not die. Many are 
getting bigger. In face, slower population in
creases actually will boost living stan
dards." 43 This view is correct, of course, in 
the short run. It is as true for the population 
as a whole as it is for the individual family. 
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However, the long-term consequence of "liv
ing off one's human capital" without rein
vestment for the future is economic collapse 
when the burdens of supporting a propor
tionally extremely large aged population 
becomes intolerable. 

It is argued by some business analysts 
that the GNP can continue to grow in spite of 
ZPG and that for this reason the economy 
will continue to prosper and individual 
wealth will grow. A closer analysis of GNP is 
required than this. Social Security pay ments 
to the retired and their subsequent expen
diture of these monies for food and lodging 
add to the GNP, but these transfer payments 
do not create wealth since retired senior 
citizens are non-productive.44 

ZPG will certainly bring about a major 
change in the ratio of the retired to the eco
nomically active citizens. Turchi summarizes 
that the impact will be to increase the rela
tive transfer of current goods and services 
from the young to the retired with a reduc
tion in the relative level of personal savings 
vis-a-vis consumption. This implies a decline 



[ 

in the economic growth potential of the na
tion while at the same time requiring an in
crease in the rate of economic growth if the 
older population ls to be supported without 
increasing the real burden on the younger 
population. The history of the OASDHI indi
cates that benefits will rise and so will the 
real burden.4s 

It is probable that an increasingly infla
tionary economy will place ever heavier bur
dens on the economically active portion of 
the population, while the older, non-produc
ti ve portion gain increasing political 
strength and press for ever greater benefits 
to meet higher living costs.46 These pressures 
will certainly stress the economy and 
government budgets far beyond the prob
lems faced today. It can be safely presumed 
that these stresses will result in budget cuts 
in other areas, such as defense,47 

Of particular interest are the im
plications of the following theories con
cerning the economy in a ZPG environ
ment: 

1. Population mobility will be cur
tailed in a stagnant population, both ver
tically in occupational categories and 
horizontally between them,48 Reduction 
in economic mobility of the population 
will take place precisely when it is most 
needed to compensate for major shifts 
brought about by demographic change 
(manufacture of rockers instead of baby 
buggies).49 

2. A stationary population is likely 
to be composed of less favorable social 
and economic selection if, as is now the 
case, those most able to provide for 
family and social requirements are in the 
smallest fertility groups and must be 
made up for by those portions of the 
population least able to provide.so 

3. Profit prospects will be adversely 
affected by worsening expectations that 
reduce the incentives to invest; particu
larly in science, innovation and new ac
tivities.st 

4. Decision making will tend to pass 
to older people with shorter perspec
tives.s2 

5. When a critical ratio of that por
tion of the population working to that 
portion that is retired is reached, further 
benefits for the retired will be paid for 
by deficit financing which will intensify 
inflation. 

6. Taxes will absorb more potential 
savings.s3 

7. The return on capital inputs will 
fall.S4 

8. The rate of increase of production 
will diminish unless the rate of tech
nological change increases.ss 

9. As the population becomes older 
it will in general be less adaptable, 
bringing about less than optimal dis
tribution of labor.s6 

10. Growth rate of aggregate savings 
will decline.s7 

11. The demand for satiable goods 
will stabilize.sa 

12. Maintenance of a high level of ac
tivity without the stimulus of population 
growth will be more difficult.S9 

13. Fractional unemployment will 
rise.60 

14. Capital formation in the private 
sector will decline.61 

15. Income distribution will become 
increasingly unequal if the middle and 
upper income families have the lowest 
fertility ,62 

16. A marked decline in population 
growth will result in a decline in tech
nological progress, investment and 
employment with multiplier effects.63 
(Had Space Program funds been spent in 
support of the aged, technological ad
vance would have been greatly 
retarded). 

17. Increasing the amount of capital 
per worker in order to compensate for 
the shortage of workers is limited by the 
law of diminishing returns, and as more 
capital is added its marginal effect or 
profitability decreases.64 

Historically the national economy has 
been a voracious devourer of manpower. In 
its precedent-breaking growth from the Civil 
War until World War I, growth in the Ameri
can economy was fueled by millions of im
migrants. Starting with World War I, in
dustrial growth used up the millions of small 
farm families until by 1966 only 5.9 of the 
U.S. population was still agriculture.6s Today 
48% of American women are employed, a 
figure that appears close to the maximum.66 

Unquestionably, any further increase in 
the proportion of women working would 
further diminish the national fertility.67 

A stagnant or shrinking population 
being a new experience for the developed 
nations, the various economic theories on its 
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effect have yet to be proven by events. 
However, given the fact that the dramatic 
growth of Western economies developed 
concurrently with population growth, it 
would be rash not to suspect a causative rela
tionship and the effects of a declining 
population. 

Particularly is this true when linked to 
other problems such as the developing 
energy crises. Considering that economic 
growth has been directly linked to energy 
use, curtailment of economic growth by 
energy shortages might further impair the 
ability of the economically active to support 
the retired element.68 

Enke attributes economic growth during 

this era to compounded technological ad
vance and increase in investment per head. 
He appears to discount growth in aggregate 
demand and presents what appears to be an 
incomplete explanation for economic growth 
of the period.69 

By 1995 pension beneficiaries will in
crease by 212%.70 An increasing number of 
retired persons in the population has already 
brought about the broadening of benefits for 
the aged. 

In addition to social security benefits, 
greatly increased expenditures for all forms 
of medical care for the aged and others are 
taking place and probably will continue to 
expand.71 

EFFECT ON DEFENSE 

What will be the effect on defense if fer
tility remains below or even at replacement 
level for a long period of time? Assuming an 
increase of the birth rate to the maintenance 
level and assuming there is no increase in the 
political influence by the larger elderly 
group, it is clear from Social Security admin
istration projections that present tax 
revenues cannot possibly meet social 
security obligations. Additionally, the im
pact of retirement benefits due to military 
and civilian government workers hired since 
World War II has been felt in only a partial 
manner. Where will these additional funds 
come from? 

The questions raised for the long-term 
defense planner are these: Is there any evi
dence to warrant confidence that the U.S. 
birth rate will regain or rise above replace
ment level? If U.S. fertility does not recoup, 
can we expect real economic growth to con
tinue in the face of a stagnant or decreasing 
labor force and with increasing outlays for 
the non-productive portion of the popula
tion? What factor will take the place of the 
apparent historical requirement in our econ
omy for an ever larger labor force? Is it 
reasonable to expect defense spending to re
main at the present proportion of national 
budget? Is there any valid reason to assume 
that the British model of cutting defense 
spending to finance social security would not 
be followed in the United States? 
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THE BRITISH MODEL 
A study of changes in British 

government spending is illuminative. 
Britain, because of an earlier decline in 
its birth rate, has felt the impact sooner 
of a proportionately larger elderly 
population,72 British Old Age Social 
Security benefits in 1951 were 11.8% of 
public expenditures while defense was 
24.1%. By 1973 old age benefits had 
climbed to 17 .3% and defense had fallen 
to 12.6%.73 Other areas of governmental 
spending experienced only minor 
change. That defense should bear the 
brunt of a "re-ordering of national 
priorities" is not surprising in view of 
the inflexibility of most of the remaining 
budgetary items and the increasing in
fluence of that proportion of the popula
tion with short-term interests. 

If European economic and military 
strength collapses due to an inability to car
ry the burdens of aged populations, what 
new problems in Western defense strategy 
will face the United States? What ne -
policies and strategies should be considered 
to harness the potential of Latin American 
manpower? Should defense planning en
visage governmental efforts to increase the 
U.S. birth rate? 



Whether or not the United States can 
regain a fertility above replacement level is 
one of the most important factors in assess
ing the nation's future on its 200th annivers
ary. 

It is probably prudent to predict that real 
economic growth, in the face of slowing 
population growth (aggregate demand) and 
energy constraints, will not set new records; 
and that if the defense budget becomes a 
markedly smaller percentage of national ex
penditures the nation's defense posture will 
decline. 

Using the experience of Britain as a 
model, one can ask what would have been 
the effect on today's defense posture had the 
U.S. experienced over the last 22 years in
creasing expenditures for old age benefits on 
the same scale as Britain's? 

GNP figures for Britain in 1951 were not 
reported as they are now. However, national 
revenue of L 3,700,014,000 in 1951 had in
creased by 1973 to L 22,801,000,00074, an 
increase that indicates a comparable growth 

in GNP. Such a growth, however, did not 
result in a "larger pie" from which a reduced 
percentage of defense spending could be 
taken sufficient to maintain comparable com
bat strength, nor did it result in a healthier or 
more flourishing economy. A marked 
growth in GNP is not a panacea for the econ
omy or defense potential when weighed 
down by an ever increasing non-productive 
population. 

Such a quick appraisal of the United 
Kingdom's experience does not consider 
other economic factors, nor does it refute the 
fact that if an economy experienced true 
growth in its productivity, a smaller propor
tion of the budget could continue to buy a 
constant amount of defense potential (assum
ing no inflation in the economy or increase 
in the complexity of weapons). Such an over
all view of the United Kingdom's experience 
does, however, indicate the end result of con
stantly increasing expenditures for old age 
benefits and provides a very important 
"crystal ball" for assessment of U.S. trends. 

''Fortress America1'' 
AN APPRAISAL OF FUTURE STRATEGY 

Structuring a defense force with half of 
today's dollars would involve fateful deci
sions, and may require a strategy that in
volves the following: 

1. A pull-back from Europe; hopefully 
with negotiated reductions in Pact forces; if 
not, then unilaterally. 

2. Fast-declining reliance on European 
allies who, for the most part, will be faced 
with a similar and larger problem and who 
may opt for a neutral position when U.S. 
troops depart. 

3. Increased reliance on "massive retalia
tion" as the "cheapest" form of defense 
rather than on the conventional force 
capability of "flexible response." 

Brazil may emerge as the most powerful 
economic and military ally of the United 
States. In the Pacific, the U.S. may have to 
retrench to the island perimeter of the 
Western Pacific. 

Increasingly the security of the United 
States would lie in the balance of power bet-

ween the USSR and the People's Republic of 
China. 

The low birth rate of Eastern Europe and 
European Russia will be an offsetting factor 
to low fertility in the U.S., Japan and Western 
Europe. While the overall birth rate of the 
USSR is still high because of their non-Euro
pean peoples, an internal demographic im
balance may in itself cause stresses within 
the USSR.75 

The United States would be unable to 
afford Middle East strife. Combined with a 
worsening energy crisis, the economic con
straints of our aging population would force 
increasing support of Arab positions. Africa 
would not be considered an area for defense 
activities, nor would South Asia. 

In short, were the United States forced 
to adopt within two decades a defense 
budget proportional to only half of today's, 
drastic revisions in strategic thought would 
be required. "Fortress America" and a com
pletely nuclear strategy may well be the 
only defense the United States can afford. 
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The U.S. armed forces two decades from 
now may be very similar to those of the 
United Kingdom's today - strategic nuclear 
deterrent forces backed by a very small 
Army force. A U.S. active Army of a half 
dozen or fewer divisions with a larger force 
of National Guard units may be the structure 
of tomorrow's Army. The smaller cost of 
Guard forces will become increasingly at
tractive. The Navy, as it is no longer called 
upon to project its force to world-wide com
mitments, and in the face of drastic budget 
cuts, may retire its carriers in favor of its 
nuclear and ASW role. These would appear 
the unattractive outlines that defense spend
ing cuts will force on strategy. 

Today's birth rate and the historical fall
ing trend in fertility are a stark fact; its 
harmful economic consequences are conjec
tural but very probable; the implied conse
quences for defense grave. 

A partial alternative to such Draconian 
changes in strategy exists. The volunteer 
military can be replaced by universal na
tional service. When privates draw only that 
money needed for PX sundries, it will also 
make possible lower pay scales across the 
board. 
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A return to compulsory service would be 
more palatable if all were required to serve 
through a program wherein youth choose 
the form of national service they were to per
form, in the military, other governmental, or 
non-governmental public service institu
tions. Such a program would also pump new 
and economical labor into hospitals, police 
forces and other public service agencies, 
relieving the demand for government funds 
in support of programs such as law enforce
ment, Medicare and Medicaid. 

It seems clear that a combination of 
revised strategy and low-pay military will be 
required. 

These, then, are the quandaries of the 
defense planner as the nation enters its third 
century. Prudence suggests that worldwide 
commitments be trimmed in all but the most 
critical areas, while plans are made for re
quiring American youth to serve the nation 
at nominal pay. For this is the heart of the 
matter; as the proportion of aged in the na
tion rapidly increase, the young must 
shoulder an increasing burden. 
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Fertility and . National Power 
Col. Robert de Marcellus 

NATIONAL POWER 1s often defined in terms of men, money and 
material resources. In the past, the strength of Western nations has 
usually rested on all three, but today the low fertility of the West's 
industrialized nations foreshadows a rapid decline in manpower 
which will make difficult the manning of armies without the impair-

. ment of industrial potential; supporting a vastly larger number of 
aged citizens will deeply cut defense and Research and Development 
(R & D) budgets; economic growth will slow, and many areas of 
technological development, such as any future space programs, wiJJ 
be severely limited. 

The implications of current demographic 'trends have not yet been 
widely recognized by either the public or government, in part 
because of the great publicity given to the opposite demographic 
problems of the developing world. There, the introduction of mod
ern medicine and sanitation greatly extended life expectancy, caus
ing the <lnuhling-up cf generations and the much-discussed "popula
tion explosion." Undoubtedly the lack of historical experience that 
the United States has had with stable, declining, or vanishing popu
lations is also a reason for our seeming blindness to the danger now 
facing us. 

Unfortunately, our official and semi-official bodies as well as the 
press mostly speak in terms of world demography, a 1'world popula~ 
tion explosion," thus obscuring the fact that if current fertility 
trends in the West continue, Western nations will instead suffer · 
within a few decades a population implosion, and a radical loss of 
power. Some of the misunderstanding concerning demographic 
trends in Western nations must also be attributed to the vested . 
inte'rests of groups that have for many years crusaded for lower. 
birth rates. 

Any appraisal of Western power in terms of demographic trends 
is indeed bleak. Every major industrial nation of the Western world 
is failing to reproduce its current population. To remain at a stable 
Col. Robert de Marcellus i~ e marketintt e~ecutive who is also Inspector General of the 
Florida National Guard, anti ·• graduate (m 1976) of the Al:,uy War College. 
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population over the long term, the so-called .. Zero Population 
Growth., (ZPG), a nation must achieve a fertility rate of approxi
mately 2.1 children per woman. This replaces the parents, plus a 
fraction to make up for children who die without progeny. In the 
Westtoday, neither the United States nor any of its major allies has 
a fertility rate that high. Western Germany has approximately 1.4, 
Scandanavia 1.7, Britain, France, Japan, and the U. S. 1.8. The 
implications of these fertility figures are frightening. They mean, for 
instance, that West Germany (our principal NATO ally), with no 
further decline (but the rate dropped again this year), will not only 
lose 25% of its population at each twenty-year generation, but also 
must divert an increasing proportion of dwindling national capabil
ity to support a burgeoning number of retired elderly. If current 
trends continue, West Germans, numbering some 61 million today, 
will number only 52 million in 20 years, and only 35 million in 2030. 
Our other NA TO allies will also suffer debilitating losses of popula
tion· and a constant growth in the number of elderly, at only a 
slightly slower rate. 

For the United States, not only is the problem facing the nation as 
a whole critical, but an analysis of the United States population by 
minority groups shows that many of the most productive and crea
tive segments of our population are already in a demographic posi
tion as critical as West Germany's. For example, the so called 
"WASP., (White Anglo-Saxon Protestant) shows a fertility rate of 
about 1.5, while the American Jewish community's fertility is almost 
as low as West Germany's (and thus on the road to demographic 
extinction). Reflection on the immense scientific, artistic, financial 
and commercial contribution of this commui:iity to the U. S. during 
the past century underscores the critical loss involved. Other minori
ties in -our population that have hitherto maintained a higher fertil
ity than that of the WASP and Jew, such as American Catholics and 
blacks, show a .rapid decline as they adopt the values of their WASP 
and Jewish neighbors. 

The future fertility of our nation and its major allies, then, must 
be of paramount concern to those planning Western security for the 
opening decades of the next century. The men and women who, 
during that period, will man our armies, form our economic and 
industrial base, and pay for the support of today's working popula
tion must be born in the next decade. Present indications are that 
Western fertility will certainly not .increase and may very well con-
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tinue to decrease, unless public policy changes. Avowedly, project~ 
ing fertility and population size is a hazardous undertaking. Some 
reputable demographers still profess to see an upturn 1n fertility 
ahead. However, given the long-term historical down-trend of West
ern fertility and today's economic and social environment, one must 
assume that the future of Western fertility is not promising. · 

The drop in Western fertility has been hidden until now by several 
factors. First, even though our fertility has fallen far below the 
replacement level, our overall population will continue to increase 
for several decades due to the increase in life expectancy and the 
large "hump" of population with a number of years still to live. 

· Second, the popular press has been filled with predictions of 
standing-room-only population because many writers and misin
formed VIP's have projected past population growth as a straight 
line projection into the future, regardless of fertility trends. Mani
festly ; a nation whose fertility is far below the replacement level 
cannot replace present generations, let alone increase, in the long 
term. Thirdly, the difference between birth rate and "fertility" is not 
fully understood. Birth rate is the number of children born per unit 
of population in a period of time. Fertility is the number of children 
born to each woman in · her life time. If, for example, the daughters 
born in the "baby boom" each had a child this year, in the long
heralded but not forthcoming "ripple effect," a great upsurge in the 
birth rate would result for this year. However, if these mothers never 
bore any more children, the long-term fertility would be J, and the 
population would halve itself at the next generation .. 

Estimates of our population growth during the last 20 years have 
always erred on the side of overestimation. Past Census Bureau 
projections have pictured an exceedingly fast growth. This is 
because the Bureau's figures are what their name implies - projec
tions, not predictions. For this reason transient factors such as the 

· post-war baby boom were projected by the Bureau in 1963 to popu
lation forecasts of 259 million by 1980. Today, these projections 
have dropped to 220-225 million. Within the last decade, estimates 
which projected the population of the United States at over 300 
million - even as high as 362 million - by the year 2000, have now 
been reduced, in recent Census Bureau estimates, to 262 million. 
Even this figure, based on an assumption of a return to replacement
level fertility of 2.1, is high. No rati~nale is offered for this ass ump-
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tion. If present fertility trends continue, the figure may well be as 
low as 245 million. 

Demographers are generally agreed that the nation has under
gone dramatic change in its fertility. Differences of opinion are 
between those who foresee a continuation of the present fertility of 
l.8 children per woman (family), with a possible further decline to a 
l. 7 level, and those who expect a gradual return to a fertility of 2..1, 
at which time the population would stabilize and be able to repro
duce itself in the long term. In either case, a change of great magni
tude will have taken place from the fertility of 3.5 children that the 
U. S. had in the 1950's. 

Three "series,"or population-projection ranges, have been pro
. jected by the Census Bureau for the remaining part of this century. 
Series I projects a population based on a total fertility (births per 
woman) of 2.7, Series II of 2.1 births, and Series Ill of 1. 7 births. 

Series 11 (2. I births per woman, the replacement level) was 
selected by the Census Bureau in projecting a declining population 
growth culminating in a stable population (Zero Population Growth) 
within seventy years. The current fertility rate of J .8 coupled with 
indications that social norms have changed, suggests that Series Ill, 
or a fertility of 1. 7, is the most realistic. If so, it heralds economic 
and defense problems of extreme magnitude. It also implies major 
problems of critical importance which will rival and complement the 
fuel shortage in its consequences. The validity of using Series 111 as a 
projection is reinforced by a comparison of our fertility trends with 
those of other Western nations. 

A long-term falling trend in the fertility of developed nations, 
including the U. S., is an historical fact. Muddying the picture for 
demographers has been the post-war baby boorri. One school of 
thought believes in cyclical fluctuations, which can · be mathemati
cally computed. According to this school, phenomena such as the 
baby boom will recur. Changes in society and their effect on 
national fertility would indicate, however, that the falling trend in 
fertility of developed nations is a true trend and that a repetition of 
the post-war baby boom will not again take place without an 
unlikely repetition of the conditions which produced it. 

Evidently, nations such as West Germany, where fertility is drop
ping to just above one child per family, will not only shrink in 
absolute numbers, but cannot produce a new baby boom if they 
remain in this position long. The nation's "breeding stock" of young · 
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women becomes too small; only immigration can replenish the pop
ulation. The baby-boom period was marked by early marriages and 
a reduction of the mean age at which women had their second 
babies, from 27 to 24. Earlier marriages and first babies born to 
younger mothers prevented women from entering non-domestic life 
and increased the exposure to another pregnancy. 

Evidence exists in the National Fertility study of 1955 · that of 
those women interviewed who intended not to have any more chil
dren, one third admitted to having at least one unwanted child. This 
figure is considered an understatement due to the psychological and 
emotional factors in such an admission. 

In "The Family in Developed Countries,,. Norman B. Ryder 
states his opinion that the baby boom resulted from increased expo
sure to pregnancy (i.e., early marriage) during a time when good 
economic condi.tions implied that the · family standard of living 
would• not be affected by another birth. The dramatic fall in the 
birth rate today would seem explainable by an extension of the same 
reasoning. Economic conditions have become harder, and an 
increasing number of families require double incomes to maintain 
the standard. of living they want. Furthermore, the unwanted or 
"unplanned" child today is not being born and the consequence is 
shown An the national birth rate. The validity of this conclusion 
seems borne out by the impact of legalized abortion as a "backup" 
to contraception. 

The million-plus abortions in the U.S. in 1978 (unreported early 
abortions probably add considerably to this figure) reduced by one 
third the number of children who would otherwise have been born. 
Ha~ these births taken place, the national birth rate would have 
been over . 19 per thousand instead of 14. 9, or a fertility rate of 
approximately 2. 7. 

June Sklar and Beth Berkov, California demographers, have 
. asserted the belief that a new baby boom may be in the making. 

Their assertion is based on study of California statistics that show a 
1974 leveling of.the downward trend in the birth and even a 3% gain. 
This leveling out of the decline was considered by them to be a 
"bottoming out" process prior to a new rise. They theorize that the 
all-time low in birth rates came about because women postponed 
having children to a later age and that now, if they are going to have 
them, they must have them soon, thus starting a "catching up pro
cess" while new wave~ of women - the girls born in the baby boom 
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of the fifties - enter childbearing age behind them. The reasoning 
of Sklar and Berkov is based on the following points: 

I. The "bottoming" indication appeared despite high .abortion rates. 
2. It occurred despite economic downturn. 
3. It occurred without an increase in the marriage rate. 

This development is possible and would be welcome news to those 
grappling with the problem faced by the Social Security Adminis
tration. However, in view of the long-term experience of all other 
developed Western nations and of the effect on birth rates when the 
"unplanned" child is precluded by recent developments in contra
ception, such an upturn in fertility appears a slim possibility. 

Since the declining birth rate is due in part to the decreased 
proportion of children born to women over 30 years of age, it would 
appear optimistic to think that childless women approaching that 
age will decide to "catch up." In the past it has been shown that 
cohorts of women who put off childbearing for an unusually long 
time seldom make up the child deficit later. During the low birth 
rates of the '30's, it became apparent that many of the children 
demographers thought were being "postponed" actually were never 
born. 

Abortion is a new and fast-rising trend. Well over a million abor
tions were performed in 1978 (the 1979 estimates are even higher), as 
compared to an estimated 193,000 in 1970. n can be anticipated that 
abortions will take an increasing toll of the birth rate for at least 
several more years. The Alan Guttmacher Institute claimed in 1975 
that an additional half million women would have had an abortion 
had it been available. The institute said that between 1.3 and 1.8 
million women "needed" abortions but were unable to get them due 
to "inadequate services." This figure is projected from New York 
and California figures. Had the higher number been performed, the 
United States birth rate would have sunk another 33% for a total 
fertility of approximately 1.26. Such a development would ulti
mately almost halve the United States population at each generation. 

Scientific breakthroughs enabling parents to determine the sex of 
their child will also have a lowering effect on birth rates as parents 
no longer "try again" for the desired boy or girl. 

Indications that our lower fertility is a result of basic changes in 
society appear in the results of surveys taken throughout the West

. ern world. The number of children desired in 1970 by women mar-
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ried 20 years was 3.5, but those married five years or less desired 
only 2.5. By 1972 a further decline to 2.2 showed in surveys. Today 
it is lower still - and these declines are consistent with the decline 
that actually has taken place in fertility. While it is possible that the 
actual number of children will be higher than the stated number 
desired due to unplanned pregnancies, it is doubtful, given new 
methods of birth control. More, in the U.S., for women between 30 
and 44, sterilization has become the most favored method of birth 
control; and legalized abortion is increasingly eliminating such 
"unplanned" children as still happen. 

The most persuasive explanation for fertility trends since World 
War II is that advanced by William P. Butz and Michael P. Ward in 
their RAND study conducted for HEW. They correlated the pros
pering economic climate which would seem to have been suitable for 
a high birth rate with the increasing economic opportunities for 
women in the work force. Their work clearly indicates that as the 
market value for women's abilities has increased, fertility has falle·n. 
Only when this value decreased ( during recessions of the past two 
decades) has there been a marked upturn in fertility. This suggests 
that baby-raising is not only a consequence of the family's overall 
economic well-being, but is also closely linked to how the baby 
affects the added material well-being that the mother's work can 
bring. Women apparently opt for jobs over motherhood if the 
market for their talents is high, regardless of how well the family is 
already doing. 

This study corroborates the experience of France. Enfeebled by a 
century of low birth rates and the blood-letting of World War I, 
France established a complex system of cash payments for the birth 
of children, child maintenance payments, paid vacations for child
bearing. and strong pro-natal policies in private industry. Initiated 
in the late l 930's, these pro-natal policies brought about a radical 
turnabout in France's demographics, giving it both the youngest 
population in Europe as well as the highest fertility, which in 1950 
reached 2.6. These programs, however, did not keep pace with 
rapidly-increasing standards of living and national economic growth. 
As the financial rewards of motherhood became dwarfed by those 
offered the mother in the work for<=e, French fertility began an 
.alarming fall. Professor Pierre Channu states that family subsidy 
payments fell from 22% of the family income in the '40's to 6.4% in 
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1974. As motherhoof increasingly became less financially reward-
ing, ever-larger num ers of women opted for jobs. · 

Professor Charles . Westoff of Princeton, writing in the Decem
ber 1978 issue of Scientific American, states: " . . . nothing on the 
horizon suggests that fertility will not remain low. All recent evi
dence on trends in' marriage and reproductive behavior encourages 
the presumption that it will remain low." 

Robert L. Clark of the University of North Carolina also believes 
fertility will remain below the replacement level. He cites such social 
phenomena as falling marriage rates, rising divorce rates, def erred · 
childbearing, the upswing in single parent, two-wage-earner or indi
vidual households, higher education levels, increased work exper
ience among young women, their greater career opportunities, the 
high cost of rearing and educating children, and the ever-increasing 
usage of birth control. Clark could have added the huge number of 
abortions and the rapidly-increasing number of sterilizations. 

These trends are quantified by the Census Bureau as follows: 

a. Among women 20 to 24 who had ever married, the proportion who were 
childless in 1977 was 43%, compared to 36% in 1970. 

b. The proportion of women in their early twenties who had never married 
increased from 36% to 45% between 1970 and 1977. 

c. Unrelated couples of the opposite sex living together increased 83% to just 
under one million couples. 

d. The number of children under 14 fell 6.4 million since the start of the 
decade. 

Yet reference is often made by those writing on fertility trends 
that "fertility will have to rise." And this assumption is echoed in 
Government projections showing a return to replacement fertility 
and a maintenance of that level afterwards. But history shows that 
this does not necessarily happen; indeed, it is replete with examples 
of peoples who simply ceased to exist, their civilizations dying or 
being absorbed by more vital peoples. The Greece of antiquity is a 
notable example. Strabo wrote that Greece was "a land entirely 
deserted, the depopulation begun since long ago continues, the 
Roman soldiers camp in the abandoned houses, Athens is peopled 
by statues." Plutarch said "One would no longer find in Greece 3000 
Hoplites" (Infantrymen). Polibus (Vol. 37):" ... one remarks nowa
days over all Greece such a low birth rate and in a general manner 
such depopulation that the towns are deserted and the field lying 
fallow, although this country has not been ravaged by war or epi-
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demics . . . the cause of this harm is evident, by avarice or by 
cowardice the people if they ·marry will not bring up children that 
they ought to have. At most they bring up one or two ... it is in this 
manner that the scourge before it is noticed has rapidly developed. 
The remedy is in ourselves, we have but to change our morals." His 
warning came too late and was not heeded. Under Christianity 
Greece was repeopled, not with the blue-eyed, fair-haired Greek of 
antiquity, but with new peoples, and ittook 16 centuries. Probably 
the major cause for the end of the Roman Empire was a similar 
failure to reproduce new generations. Towards the middle of the 
second century B.C., religious mardage was replaced by civil mar
riage in order that they might be more easily pissolved. It was said 
that "Women no. longer count the y'ears by the consuls but by their 
husbands." The rate at which Roman fertility fell is startling. How
ever, it is even more startling to reali:te that the present -drop in 
Western fertility is far faster. 

Our falling fertility took its toll on the elementary school popula
tion some years ago. Today the toll has reached the men of military 
age. Defense department projections indicate that the military man
power pool of 18-year-olds will decline by 15% of present size by 

. 1985 and 25% by 1990. While the military is less manpower
intensive than it was in earlier periods, this short-fall will still be 
most detrimental - e.g., it will be exceedingly difficult to continue 
present Volunteer Army policies. Not only will there be fewer volun
teers, but the developing labor shortage will "bid up the m~rket . ., A 
Volunteer Army will become increasingly expensive, with a signifi
cant decline in quality. A return to the draft would ease the prob
lems of quality and cost, but would in no way ease the crises in the 
labor market, thus causing added resistance to ·a draft. 

The services are today trying to replace a large proportion of their 
normal manpower with educationally or physically less qualified 
men, or turning to women to fill the ranks. The latter tactic is, of 
course, a stop-gap which in itself must add yet another depressant to . 
the national fertility, and worsen the long-term outlook. Such short
sightedness is apparent in press reports, e.g., former .Army General 
Counsel Jill Wine-Banks advocating that self-paid abortions, for 
women on active duty and military dependents, be allowed to be 
performed by military physicians - -to prevent recruitment losses (it 
would hardly lead to increased birth rates). Worse, the defense 
problems stemming from a lack of men of military age, already 

42 



THE HUMAN LIFE REVIEW 

severe, are far exceeded by those that will flow from drastic cuts in 
Western defense budgets that will occur due to ourfaliing fertility. 

A decade ago payments to the elderly and federal retirees 
amounted to $46 billion or 23% of a $20 I billion federal budget. The 
1979 administration budget allocated $203 billion in an array of 
programs for the elderly · or 40% of a $500 Qillion budget. This was 
to be spent on the approximately 24 million elderly citizens over 65 
years of age in 1979. Apparently some 38% of an estimated $584 
billion 1981 budget wr·u be spent on the elderly, which would mean 
$222 billion. 

Within the next 2 years, however, the number of elderly is 
expected to grow by me 30%, to over 30 million. If their slice of 
the budget gets the same proportionate increase, it would rise by 
12% from the current 40% to 52% of the budget. However, since the 
23% increase in the number of elderly in the last ten years produced 
a 74% increase in their share of the budget (from 23% io 40%) it is 
likely that their actual percentage would significantly exceed 52%. 
In fact, if the elderly's share of the budget increased at the same rate 
as over thetast ten years, it would account for I 00% of the budget 
by the end of the century. · 

Even the conservative view (that the elderly's share will be "cmly" 
52% in tw nty years) suggests that the additional 12% will come 
mainly from the current 24% allocated to defense, since defense 
monies constitute the largest source of discretionary funds. We 

· must, therefore, anticipate that defense spending could be .reduced 
to some 12% of the budget in two decades. Only a very rapid 
increase in the real per-capita income and rate of economic growth 
could so enlarge the national wealth that the proportion of the 
budget . devoted to defense could be maintained in the face . Qf the 
mounting costs of the elderly. A crystal ball is not necessary to see 
what will take place; one has only to look at the national budgets of 
Western nations further along the demographic path of below
replacement fertility. 

The manne·r in which the division of the British ·budget has 
changed over the years is illuminating. In 1951 defense spending in 
Britain accounted for 24.1 % of the budget and social security for 
11.8%. By 1973 these figures had almost reversed: 12.6% of the· 
budget was devoted to defense and 17.3% to social security. This 
change, prophetic of the change taking place in our own:.country, 
. came as a result of the increased support requirements for an ever-
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larger elderly population. The drastic changes in America's future 
economic and military strength that will take place if fertility does 
not increase are evident in the following fact: for every retired 
American today there are five working Americans, but fifty years 
from now there. will be only two. 

The consequences of an aging population are finally beginning to 
receive close study by some economists. Even assuming a return to a 
fertility of 2.1 and a replacement-level birth rate, the ratio of the 
aged population to those economically active will show an increase 
of 49% by 2050. And, if trends towards early retirement should 
continue, or the legal retirement age be lowered, the ratio of aged to 
active would move higher. Boone A. Turchi, of the Carolina Popu
lation Center, computes that a rise of 50% in the ratio· of retired to 
economically active would call for an increase in real per capita 
income of (at least) 1/2% annually between 1970 and 2050. But if 
the history of the social security system is a guide, benefits will be 
incre~sed · because of the policy of attenuating the drop in real 
income of newly-retired workers. Turchi computes that to achieve 
an increase in real benefits of 1 % a year would require a growth rate 
in per capita income of2.01%. Actually, real monthly social security 
benefits between 1950 and 1972 grew at the annual rate of 3.52% 
which would require a growth rate of 4.53% in personal income. It is 
imperative, therefore, · that real income grow significantly in order 
that the working members of the population be able to support the 
retired. Such growth may be possible, but is it likely? 

As of now, it seems more probable that an increasingly-in
flationary economy will place ever-heavier burdens on the eco
nomically-active portion of the population, while the older, non
productive portion gains increasing political strength and presses 
for ever-greater .benefits to meet higher living costs. Theories about 
the economy in a ZPG environment are outlined (by Joseph P. 
Spengler, William J. Serow, Alan R. Sweezy and Charles R. Weiss) 

. in Zero Population Growth: Implications. Some examples: 1) Popu
lation mobility will be curtailed in a stagnant population, reducing 
economic mobility precisely when it is most needed to compensate 
for major shifts brought about by demographic change (e.g., mak-

' ing rocking chairs instead of baby buggies); 2) a stationary popula
. tion will likely be composed of "less favorable" social and economic 
elements - those most able to provide for family and social require
ments will be in the smallest fertility groups and will have to "be 
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made up for" by those elements of the population least able to 
provide; 3) Profit prospects will'be adversely affected by .worsening 
expectations that reduce the incentives to invest (particularly in 
science, innovation, and other new ventures); 4) Decision-making 
will tend to pass to older people with shorter perspectives; 5) When 
a critical ratio of working/ non-working population is reached, 
further benefits for the retired will be paid for by deficit financing 
which will intensify inflation. 

As the authors point out, this will mean that taxes will absorb 
more potential savings, the return on capital inputs will fall, the rate 
of increase of production will diminish (unless the rate of technolog
ical change some.how increases), and, a$ the population becomes 

· older, it will be less adaptable in bringing about optimal distribution 
of labor. The growth rate of aggregate savings will decline. The 
demand for satiable goods will stabilize. As maintenance of a high 
level of activity without the stimulus of population growth becomes 
·more 'difficult, frictional unemployment will rise; capital formation 
in the private sector will decline; income distribution will become 
increasingly unequal if the middle and upper income families have 
the lowest fertility. · ., 

A marked decline in population growth which results in a decline 
in technological · progress, investment, .and employment will have 
multiplier effects. For instance, increasing the amount of capital per 
worker in order to compensate for the shortage of workers is limited 
by the law of diminishing returns, and as more capital is added its 
marginal effect or profitability decreases. 

Historically our national economy has been a voracious devourer 
of new manpower. In its precedent-breaking growth from the Civil 
War until World War I, growth was fueled by millions of immi
grants. Starting with World War I, industrial growth used up the 
millions of small-farm families until by l966 only 5.9% of the United 

· States population was still agricultural. Today 48% of American 
women are employed, a figure that .appears close to the maximum. 
Unquestionably any further increase in the proportion of women in 
industry or the military would further diminish the national fertility. 

A stagnant or shrinking population being a new experience for 
the developed nations, the various e~onomic theories on its effect 
have yet to be proved by events. However, given the fact that . the 
dramatic growth of Western economies developed concurrently 
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with population· growth, it would be rash not to ·suspect a causative 
relationship to the effects of a declining population. 

Particularly is this true when linked to other problems such as the 
developing energy .crises. Considering that economic growth has 
been directly linked to energy use, curtailment of economic growth 
·by energy shortages might further impair the ability of the economi
cally active to support the retired element. 

In addition to social security benefits, we also have greatly 
increased expenditures for all forms of medical care for the aged and 
others, and these probably will continue to expand. If today's .outlay 
for the aged is 40% of our budget, what then of the year 2000? As a 
shift takes place, from dollar investment in new technology, con
struction and expanding industry, to transfer payments for the 
upkeep of the retired, our national strength, including our military 
capability, must be seriously affected. 

Space exploration, for example - despite its obvious defense/se
curity implications - cannot be expected to be highly prized as a 
national priority by retirees battling to keep their social security 
benefits commensurate with inflation and newly arrived immigrants 
from undeveloped countries fighting to gain a higher rung on the 
social and economic ladder. 

It is highly probable that the moon explorations of the sixties will 
appear in retrospect as the achievements of a golden age. In fact, the 
know-how, technological competence and personnel teams that per
mitted 'Apollo flights may well be lost - as were so many of the 
Roman Empire's engineering capabilities, and for many of the same 
reasons. "Greypower" will become an increasingly strong political 
force and short-term interests will take precedence. 

What the West will increasingly witness is a wholesale change in 
its social; genetic, and political make-up. Today, Western Europe is 
already host to some 13,000,000 "guest workers" who have come to 
take up some of the manpower slack. But with these new people 
come major economic and social problems. Large ghettos have 
sprung up in major West German cities in which the children of the 
newcomers run in gangs. Unaccepted as Germans, unable to speak 
the language of their parents, these children create major social 
problems as they grow. In Britain, racial prejudice has flared as the 
British population tries to cope with the influx of blacks and Orien
tals. This influx of new people represents the modern counterpart of 
the Germanic tribes that settled the depopulated areas of Roman 
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Europe. The new peoples will come, because without them the econ
omies of Western nations will founder, but they will bdng about 
profound changes in thought, Western values and political realities. 

The new peoples of the United States will doubtless be Latin 
Americans, predominantly Mexicans, as the Wetback of yesterday 
becomes the major source of tomorrow's manpower. These new 
populations will have different priorities. (The United States will 
need between 15 and 30 million immigrant workers by the year 
2000, according to Dr. Wayne Cornelius, Director of the U.S.
Mexican studies program at the University of California at San 
Diego.) · 

NATO has served the West well. It has preserved a free Western 
Europe for a quarter century. Today it is being refurbished in the 
light of Soviet military buildups and NATO strategy is being re
thought and updated. But will these efforts assure long term survival 
for NATO members? If current fertility trends continue unchanged, 
today's efforts to bolster Western defenses will prove to be a short
term effort that must inevitably fail. Unless radical change in the 
West German birth rate takes place, during the next twenty-five 
years our principal NA TO ally will lose 25% of its population. More 
importantly, the loss will be in German youth. National efforts 
currently placed in the defense sector will have to be shifted to 
support of a far larger population of retirees; retirees who may well 
see political accommodation with Soviet pressure more to their 
benefit than defense appropriations for measures planned to take 
place long after their death. Britain, our other principal NATO ally, 
will continue to use an increasingly large portion of its budget for 
the support of a growing elderly population. 

Consider these facts: the population of Britain has dipped below 
the 56 million reached in 1974; the "new towns" built to hold the 
overflow from the older cities are full, but huge gashes of aban
doned housing, empty of all but the poorest, are now appearing in 
London, Liverpool and Glasgow; London, which had almost eight 
million people in 1960, is expected to have well under six million by 
1990. 

In Austria, where the population of some 7.5 million is also below 
the 1974 level, Finance Minister Annes Androsch recently warned 
that the state can no longer guarantee an automatic increase in 
old-age pensions when living costs go up. Austrian state spending 
on social services has doubled since 1970. 
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France, with a fertility of I .84, while still holding the highest 
fertility of any Western industrialized nation, has shown an alarm- . 
ing decrease whicli has sparked violent debate. Some predict that 
the population will number only 14 million in 50 years (from 53 
million today). Scandinavia, like West Germany and Britain, will 
hardly have viable economies. As population expert Erland Hofsten 
of Stockholm stated " ... a nation with a fertility of 1.57 such as 
Sweden, will lose 25% of its population at every generation and will 
cease to exist as a viable nation in 100 years." 

The Soviet Union and Eastern Europe have experienced many of 
the same problems. In fact, the demographic plight of Eastern 
Europe has become so severe that its governments have launched 
campaigns to try to bring about a demographic turn-around. 

In East Germany cash grants are given to encourage larger fami
lies, and a $2500 loan to couples getting married. The loan, to be 
paid . back in five years, is reduced by $500 for each child born. 
Working women are furloughed with full pay six weeks before and 
20 weeks after giving birth. On the birth of the second or subsequent 
child, the mother can stay home from work for a year with full pay 
for 20 weeks and 70% after that. Her job is guaranteed. (These 
programs triggered a rise in births for I 977 of 223, 152.) 

The European peoples of the Soviet Union also have very low 
fertility, but this failure is balanced by the high fertility of its Mon
golic peoples. By the year 2000 it is estimated by the United States 
Department of Commerce that European Russians will be only 44% 
of the Soviet population. This imbalance between European and 
Mongolic Soviet birth rates poses a possible cause for internal social 
strife, yet the prospect of a predominantly Mongolic Soviet Union 
cannot increase Western feelings of security o'r .make easier any 
rapprochement with the West. Rather, it summons to mind visions 
of a latter-day Ghengis Khan destroying an enfeebled Europe. 

The questions raised for a long-term defense planner are these: Is 
there any evidence to warrant confidence that the United States 
birth rate will regain or rise above replacement level? If United 
States fertility does not recoup, can we expect real economic growth 
to continue in the face of a stagnant or decreasing labor force and 
increasing outlays for the non-productive portion of the population? 
What factor will take the place of the apparent historical require
ment in our economy for an ever larger labor force? Is it reasonable 
to expect defense spending to remain at the present proportion of 

48 



THE HUMAN LIFE REVIEW 

the national budget? Is there any valid reason to assume that the 
British model of cutting defense spending to finance social security 
would not be followed in the United States? If European economic 
and military strength collapses due to an inability to carry the 
burdens of aged populations, what new problems in Western 
defense strategy will face us? What new policies and strategies 
should be consideref:I to harness the potential of Latin American 
manpower? Should defense planning envisage governmental efforts 
to increase the U. S. birth rate? 

Whether or not we can regain a fertility above replacement level is 
one of the most important factors in assessing the nation's future. 

It is probably prudent to predict that real economic growth, in the 
face of slowing population growth (aggregate demand) and energy 
constraints, will be very slow (and may even decline), and that if the 
defense budget becomes a markedly smaller percentage of national 
expenditures, the nation's defense posture will rapidly deteriorate. 

An Appraisal of Future Strategy 

Structuring a defense force with the equivalent of half of today's 
defense dollars as a consequence of falling fertility would involve 
fateful decisions, and may require a strategy that involves the 
following: 
• A pull-back from -Europe, ideally with negotiated reductions in 
Warsaw Pact forces - but if not, then unilaterally. 
• Fast-declining reliance on European allies who, for the most part, 
will be faced with a similar but larger problem and who may opt for 
a neutral position when our troops depart. · 
• Increased reliance on "massive retaliatio.n" as the "cheapest" form 
of defense. rather than on the conventional-force capability of "flexi
ble response." 

Brazil and Mexico could emerge as our most powerful economic 
and military allies. In the Pacific, we may have to retreat to the 
island perimeter of the Western Pacific. Increasingly our security 
will lie in the balance of power between the USSR and Communist 
China. We will be unable to afford Middle East strife. Combined 
with. a worsening energy crisis, the economic constraints of our 
aging population will force increasing support of Arab positions. 
Africa could not be considered an area for defense activities, nor 
could South Asia. 

In short, were the United States forced by the fertility-related 
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economic problems outlined to adopt within two decades a defense 
budget proportional to only half of today's, drastic revisions in 
strategic thought would be required. "Fortress America" and a com
pletely nuclear strategy may be the only defense we can afford. And 
our problems will be exacerbated by the continued "technological 
inflation" which will drive up weapons costs over and above mone
tary inflation. 

The U. S. armed forces two decades from now may be very sim
ilar to those of Britain's today - strategic nuclear deterrent forces 
backed by a very small Army. The Navy, no longer called upon to 
protect world-wide commitments, and in the face of drastic budget 
cuts, will retire its carriers in favor of its nuclear role. These would 
appear to be the unattractive options that defense-spending cuts will 
force on strategy. 

Today's birth rate and the historical falling trend in fertility are a 
stark fact; its harmful economic consequences are conjectural but 
almost certain, and the implied consequences for defense grave. A 
partial alternative to such draconian changes in strategy exists. The 
volunteer military could be replaced by universal national service. 
When private~ draw only that money needed for PX sundries, it will 
also make possible lower pay scales across the board. A return to 
compulsory service would be more palatable if all were required to 
serve through a program wherein youth chose the form of national 
service they were to perform, in the military, other governmental, or 
non-governmental public service institutions. Such a .Program would 
also pump new and economical labor into hospitals, police forces 
and other public service agencies, relieving the demand for govern
ment funds in support of programs such as law enforcement, Medi
care and Medicaid. Although "unthinkable., now, such a combina
tion of revised strategy and low-pay universal service may soon 
receive serious consideration. 

Today's strategist and policy maker must lift his thoughts higher 
than the budgetary considerations of the next fiscal year. He must 
face the disheartening but evident fact that Western fertility is 
already far below the replacement level and all present indications 
are that - without major public programs to bring about an 
increase - it will either remain at this level or sink lower. United 
States taxpayers today annually provide at least 60 million dollars 
(some put the figure much higher) to support planned-parenthood
type activities which exert a continuous depressant on national fer-
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tility. We must realize that just as there is neither perpetual motion 
nor a cornucopia of plenty, a .continuing rapid decline . in the 
numbers of young, and an equally rapid increase in the number of 
old, unproductive citizens, must entail economic, military and social 
consequences of extreme magnitude. We must realize that there is 
nothing immortal about our nation or civilization and that if the 
infertility of the West continues, Western society and power cannot. 

Unless our fertility is restored, we Americans shall, like so many 
nations before us, give way to younger, more . vital peoples. 
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Mr. President, I am proposing an amend
ment to the Constitution today -· the human~ 
life federalism amendment .. thl).t would 
overturn the infamous aecision of the U.S .. 
Supreme Court in Roe v. Wade 420 U.S: 

. 113 (1973). This amendment woulq restore 
to the representative branches of govern
ment the. authority to legislate with respect 
-to the practice of abortion. 

Whatever ·one's perceptions ;ibout abor
tion, it is difficult to argue with the proposi
t\on that Roe. against Wade has created a 
regime of abortion on demand, a national 
policy of abortion without restrictions of 

- any significant kind . It is ·this status quo 
that would be ·overturned by the proposed 
human life·federalism amendment. 

Apart from the national policy of abortion 
.. that it spawned, tl:ie Roe _decision has b~en- · 
critic4zed broadly as an ex!,!'cis.e in juris
prudence by observers of. varying political 
persuasions and varying perspectives on 
abortion. In dissent rii the- Roe and Doe 
cases,. Justice White observed: 

I find .nothing in the language or 
history of the Constitution to support · 
the Court's judgment. This Court 
simply fashions and _announces a new 
constitutional right for pregnant moth
er.s and, with scarcely any reason or 
authority for its action, invests that• 
righi with sufficient substance to over
ride' most existing State abortion stat-

. utes. 410 U.s : at 221. 
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What Is Hatch Amendm~~t? Wade, but it would, arguably, go further by 
clarifying that Con~. as well as the States, 
possesses authority with respect to abortion. 
It would restore the status quo prior to the 
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characterized the majority decision when ,he Roe decision•· and then some. 
observed: ' While I·would personally prefer that we . · 

The upshqt is that the people and 
the ' legislatures of the fifty States are 
constitutionally disentitled to weigh 
the reiative importance of the continu
ed , existence and· de.velopmcnt of the 
fetus on the one ·hand against the 
spectrum of possible impacts on the 
mother on the other hiind. 

go further, tliere can be absolutely no doubt 
in anyone's mind that there is not currently 
the kind of consensus for this action •· either 
in the country or in· Congress •· that would 
permit-this _to be· done. Nor is such a COf!· 

sensus imminent. The longer that abortion -
on.demand continues, the more ,that it be
comes institutionalized. I do not believe 
that we. can permit this to happen._ · 

Once, however, we can establish in the 
'It is this result that the proposed human Constitution the principle that abortion is 

life Federalism ameridme'nt is intended to not an ,ordinary; routine medical operation, · 
overcome. The proposed amendment would I believe that we can begin to reeducate all 
restore to the States -- as ·well as invest in the American people to the cruel.realities of 
Congress •• the authority to legislate with abortion. Acceptance of this principle in 
respect to abortion. · the organic law of our land will better enable 

In removing the abortion. controversy from us to ·carry on education and information 
the Federal judicial branch, the proposed efforts. 
amendment would place the debate within The law is, iii fact, a teacher. We must 

· those institutions of governrrimt far better . give it that opportunity before it is too late, 
equipped to deal with the issue. By its vcty before the lesson goes permanently unlearn-
nature, the judiciary, is the wrong forum to · ed. I 

resolve the enormously difficult problem of I" urge the support of my colleagiles for 
abortion. Because they cannot control the the proposed-amendmeni -- not only those 
specific types· of cases that come be.fore - , who share the full extent of my concern 
them, and .because they arc limited in their about abortion, but those as well who· are · 
ability to' fashii>n compromise solutions to uneasy at any aspect of the structure· that' • 
difficult iss11cs, the courts ar,c: entirely the · has· been erected by the;_ ·Supreme Cout.t, . ;' 
wrong place wiihin which to argue about those who are hesitant at the process by .. · 
abortion. 'which the abortibn revolutiop .has, been 

Let me conclude by saying to those whp wrought, ·and those who recognize the social · 
would argue that this amendment represents divisions that have been caused· in this' 
a concession to, or a compromise wit)!, a country by a Court that ignored·the stierigths 
morally indefcrisibJe policy. I do not believe of the democratic, representative .processes ~;L=========::::==:...=::::::::::;;==::=~:::.:::::;=::::::::.:::.==...:::::::=::.:~~ 
that fhis is true. 1':lot only would the pro' of . government in resolving · diff~renccs 
posed amendment overturn Roe ""against ·among cftizcns. · 

, . . 
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Hope for Pro.-Life Strategy .,: tong as the unborn .are IJ.Ot r_eeognited as ;fa.ve~helding evil was the same as.the num- media to the pulpits, abolitionism dominat-

. • - •. ' • . . • · .... , , J?Crsons, th~ danger of overly liberal, _overly · ber elf slave holders,we are talking ab.Qut an ed the nation's intellectual, literary and 
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cent soliiti~~- 'i.xcept wher~ th~· mother!s •pro:life leaders-that the Hatch i.\!Ilendment Now look at abortion. It is not a static the Republican electoral victory of 1860 was 
life itself.was directly in j:,eril~abortion 'was is not a'definitive i-IL~-- Neyertheless, ~his~. prai;tice, tending to involve only the same the victory of a party whose very raison 
everywbere banned ·ey•crihiinal statute; yet · point is not decisive fo'r one's.Qolitical_judg- ·'- families year . .after year, but a ·-spreading d'etre -- not a mere plank of whose plat-
the penalties were humane and ;,><ere aimed ment, unless one is making a-funher.assump- - -epidemic . . ,_There are roughly 50 million form .. was abolition. If 1980 were a pro: 
at the abortionist rather than · the tinfor- ·lion, namely, that ou.r irnniediare'p.oli\ical American families today, and there have life analog to 1860, Ellen McCormack would 
lunate mother. It was this solution which busi~esds to secure a definitive A,rne'{\d- · been over 10 million "legal" abortions. in be in the White .House today, not Ronald 
the Supreme..Court, in a fit of 1deological ' · ment. ILls this assumption which I; and'.a '. . the eight years sil)ce Black Monday, ·1973 _ . Reagan. In-short, the forces arrayed against 
feminism, overthrew in 1973 . ' __ · growing· majority of pro-life leaders, ·have If we m;<ke the. generous assumption that -slavery were gargantuan compared to the 

In the years since that terrible dedsion·, a conie to reject. · Ever since Roe v. Wade, _fully half of these abortions have been forces now arrayed against abortion . 
strong Pro,life Moyement has sprung up, our strategy has called. for a one-shot solu- · r(peat perf<>rmances on women who had And still slavery proved intractable. It 
has 'found its natural alliances with Con- .tion through a definitive Constitu_tioriai;:-:~;already .had at least one aborHon during the took a war,' a confiscatio_n, an armed occu-
servatism, and has matured its own thinking Amendment.- But now our strategy is, · same eight years (and I think one-third · pation, and three Constitutional Amend-
on the Constitutional protection of unborn = changing; we are beginning to see the neces- '<woulc! be a better guess,- bui let's concede ments to . get rid of it. Look only at the 
life. As not . all conservatives- are fully sity of wisely chosen int_erim measures . The the higher one), it remains the case that latter: it took one Amendment just to abolish 
abreasl of that thinking,_ let me·· take · a · Pro'life Movement has begim to learn .whai . ave~ 5 n:iillion different -women have had slavery as a legal status (the Thirteenth), so 
moment to .summ'arize it, especially since ,it -. the Conservative Movement has·: known· _ abortions in these eight years; involving · . as to bring the Constitution into line with 
is politically important. Conservatives friend• •.,'~ver since the_Frencli Revolutloil in.'~urope close to ,5 milliQn d_ifferent nµcle.ar families . the reality already · created by the Union 
ly in general. to the pro-life cause must realize .. and ever sinc.e the New Deal in -Ari1¢rica:. That is one Ameri~an family in ten, or 10% army; it took another Amendment (the· 
that no pro-life legjslation can be passed .'-once the c,.il\ce of custom is broken, once:t~.e : of _tJ:le fotal0 a{req_<fJ(, .an'd the numb~r is Fourteenth) to prevent the ·covert re-intro-
which is .not in harmony with the mature Revolution -has done its damage, theie is;no ,·going ·,up every ,year. If it takes us just duction of slavery ~nder other names; and 
thinking of the Pro-life Movement, as re- _e.asy ·way bac_k to· the status quo ante~ Dis- · · anotl)e, seven years, until 1988, to · ratify a · it took a third Amendment (the Fifteenth) 
fleeted in the strong, grass-roots organiza- ., tempered States·r~quire a prudent medicine. HumllP Life Amendment; it is not ir,nprob- to give freed men the mearis, of defending 
lions. I think I can-summarize their thinking · In wh_at follows, the_n;,1 have two aims: fi~st, able that' ab<>rt\o_n ,yill h_ave been_' embraced . their.gains at the ballot box. None of which 
in five points. --. Amendments would have been ratified, his-

The Pro-Life Movement seeks a Constitu- . .. . ~ _ torians te'tt us, without the 'so.lid bloc of ·I0 

tional Amendment which does the following * * * * * * * * * *· ·* * * * * * * * *· * .: states which_were h~ld_at gunp,oiiit, that_ is, things: · • . · .· . , , , . . · , :· , - ,, forced to ratify or face mdefin1te occupal!on 
(I} applies to unborn children at every ::+c ··· , _-- - · · , ,._ · · , · * as c~ilque.red· t~rritory. ~ -~: 

stage of their existence and development, · _ .k ' mhe· H' at' ch H••m·an L1" fe . What a procession ·of drastic steps! .. Do 
from fertilization onward, without exception, ~ .a. - _ · .- . . . · . - * they' not. tell us" somet'liing about the· cure 
and .. --- k Federa· lism JlIJ(end:meiit :, -.· "'-,o.: of entre1sched evils?. Do the(~oi suggest, 

(2) makes'all of those to whom it applies ~ · - · . .· .~, r . . _ . , · .".'(' anc! moxe th.an suggest, the futility pf a one-

legal "persons" in the ConStitution, for i( . . '. Sena t.:e .. J•o:i.nt Resolution 110. * ,,PuLnceht smoelutcioomjl?e at th1's sam' e !es.so. n 'fro'm 
purposes of the right to life, without neces- .- . 
_sarily 'making them legal persons for pur- ¥ , House Joittt}Resolution 372 '*- '' anothe,r ~glf! a _ very differe_m historical 
poses of other rights, and . . · '. - , , , . analogy. Until well past the middle_ of the 

(3) thereby requires the state legislatures i( · · ·* _ 19th .<::entury, ihere was very little beer brew-
and/5>r the Congress to protect the life O.f .k - • • . · "'--· · ed in this country, wine liad to be impo~ted 
the unborn, and . ~ "A _r:i,ght , to abortion is _not secured by~ .~ at great expe!)SC, and the water was of' 

(4) hence empowers ' the legislafores -~ this Constitution.'~: The. Congress and :the "'-- _. suspect quality in many pla<;es: As_a result, 
and/ortheCongressto_passcriminalstatutes· ~ , _ · . . "' , _.....- . the popular American drink was whiskey, 
establishing penaltie~ foF,abortion and for , ,+c ~ . sev_eral States shall have, concur.rent power' * . t_o an extent almosi unimaginable to us 
abortion-rell\!e4.... ~ctivities, including th$'.. ,: tb restrict and :Prohibit' abor_tion: Pre-vided,- " today._· At'a nickel -a gallon; the· stuff was 
m u a~tu:e and sale of ~l;>ortifaci!t.nt drugs .i(~~ . , . . -* used to· wash down every ·meal,' to season 
and devices, and ,f . . . that, a P,r,0:v~_~i'o'p.'.· o.I~a l,l=l.w o. _f,.:i s,J;_at~ whiph is the cuisine, 'afid to 'cure all ills. The result-

(5) so overthrowsRoe v, Wda'earulelinu- i( · -~ -Q r· ~ ·· , · )t- ' ing .social - evils were -~taggeriqg,- and· the 
nates from the Constitution the right-to- . ~ more rest:r1.c1ivf Jh8\n a ·c9pfl!cting J?i'dvi- Temperance movement arose as a response 

r:~:~1~~i:~?~-:~iE\:::i: :::n:~: ; sio,~ of -~ 1~w·of { _r ng~e~~-- ~hall go~~rn. '' . : i;£f~i?s=~:~;:~~! ;~~~; 
requirements for a definitive Human Life * ·* * * * * * *: * * *· * * * * * * * * * . ~onstituti~nal .~endm_~m~ In .the mean-. Amendment·(HLA), consider the followiqg _ · ., . , . • · time certam social real1t1es had changed: 
language, which Sen. Orrin Hatch intro- ' . · '.· , , . ~ . ' · · . · · . -.--=-ctean ~ater had become the .rule, and the 
duced as S.J . Res. 110, on September 21, ·" - European immigrants , witli their milder 
1981, under the title, "Human Life·Federal- to e*plain the grom:ids ··•·on ·which ,I have , -a~d _prac;ic'ed by a full fourth of llll Ameri- brews and home vineyards,. had introduced 
ist Amendment" : - come to reject the older, ·one-Amendment '-.' canJamilies by the time it is outlawed. So .some less harmful drinking habits at popular 

I. A right to abortion is not secured 
by this Constitution. 

2. The_ Congress and t!ie several · 
States have the concurrent ·power to 
restrict and prohibit abortion : Pro
vided, that a law of a State which is 
more restrictive than a law of Con: 
gress shall govern. 

It is plain that this language fulfills thre~ of 
the Movement 's ,five requirements for a 
HLA. It applies to all of the unborn without 
exception; it empowers Congress and the 
stales to pass criminal statutes, and it over
throws Roe v. Wade with its invented right
to-privacy in terminating pregnancy. Still, 
there are two requirements which it does 
not fulfill: it does not establish the, legal 

. personhood of the unborn, and (hence) it 
does not-require or obligate the legislatures 
to proJect them. 

These two defects- are of unequal value. 
The mere failure to create, in so many 
-words , a Constitutional obligation on the 
states to act in a certain way, is of little 
pra_ctical importance. The reason is that the 
legislatures ·cannot be compelled to act 
against their will in a.ny case . . No· federal 
court •has ever ordered a state legislature 
(much less the Congress) to pass a statute. 
Therefore, eyen the strongest Constjtutional 
provision is a-dead letter, unless the legis• 
latures are in fact willing to pass the imple- . · 
mel)ting legislation. But here the failure to 
obligate is combined with th~ failure to 
establish legal personhood, and the two 
thil)gs to_gether are very serious, .'. For,_ so 

IDEAJnk , 

strategy, al}d, second, .to defend the Hatch .: by.this measure, abortion is already-a more prices . But the Temperance people were 
language as the appropriate· ·choice for , · entrenched evil in our societ tban slavery · not interested in these nuances; their political 
Amendment I of a two-Amendment strategy. was in 1860. ideal of enforced total abstinence had been 
I propo'se to begin with a historical analogy.- 0 -'--ln a moment, I want to look at another formed in the harsher climate of the 1850s. 

- , ' ' . measure of · an evil's entrenchment. ·But They pushed for a single, definitive Amend-* * * * * '• ·· first I want tQ explain why it is illuminating ment, a11d in 1919 they got it. What turned 

Abortion and•'slavery, Dred Scott iidd Roe 
v. Wade: how many 'times have we used 

. that comparison? We have used it for'{he 
· moral light. it sheds on the pro-life .cause, 
May I suggest that it also sheds historical · 
light? I think it illuminates our political 
position. ' · 

Because th,; abortion. '. 'liberty" is of such 
recent vintage, people tend to· think (at 
least, I used to think) that slavery must have 
been far mpre entrenched •in Am·erican 
society, in its day, than abortion is today. 

· Hence we imagine that abortion can be turn
_ed back and abolish

1
ed_ more easily than 

slavery was. A decade's work, a Republican 
Senate, a definitive Amendment, and voila. 
Let me puncture that illusion. . 
. The first and best measure of how en
trenched an evil is in a society is the number 
_of families involved'iri ttie·practive.of it'. In 
1860 there were roughly 7 million white, 
nuclear families in the United States, of 
which less than 1.5 million lived in the deep 

· South. Among the Southern and Border
State whites, slightly less than 384,000 per
sons owned one or more slaves in 1860, and 
of course it tended to be the s,<me families 
which owned slaves year-in and year-out. 
It was a rather static institution. So, if we 
make the generous assumption that the 
number of different families involved in the 

l:o look at family involvement in a bad their victory t.o ashes just 14 years later was 
- practice. Bound together by blood or mar- a flood-tide of opposition which need never 

riage, family members are the persons inost have existed, if they had not made the 
likely to justi.fy one· another's behavior._ It mistake of going a(ter an entrenched practice 
must have been hard to be <l fiery abolition- with an all-in-one Amendment. lf they had 
ist, H your brother owned a slave. -It is now · • approached the matter in -stages,. e.g; , if 
liard to think of abortion as murder, when their first Amendmen( had eliminated only 

¾ yo.ur sister lias had one. As· ii result, the hard liquor , their work might have won a 
network of family sympathy is a growing broader consensu,s, stood the 1est of time, 
network -of . abortion-sympathy fn today's ··· and paved the way for tuither steps towards . 
America. , · their ideal. 

:And' the sheer extent of thi:·thing ·is not I admi_t that this analogy is dangerous 
the worst of .it. ,Wh_at really -$C~res one ·because it .is easily misunderstood. I am not 
about this spreading sympathy is jus; the suggesting that having a drin!< is ~t all like -
fact that it is n<n ideolqgical. It is not ,. having an aborti<>n . For orie thing, there 
feminism which is spreading (that's dead), are no "'milder' ' forms of murder. Pro:life 

. nor gnc,sticism, nor any of those other people, therefore; do not have -the moral 
"fsms" which, by their very-nature, are the luxury of being able to compromise or settle 
sort. of thing_ only a minority ever believes for half-a-loaf "in 'the interim." So the 
in. ·what is-spreading· is the concrete and "stages" -which I recommend for pro-life 
convenient conviction that, in a sad case, victory cannot be stages in which some 
like my niece's case, like my cousin's case, abortions are explicitly tolerated, some ehil-
an abortion •is tbe right thing . To such dren left cruelly unprotected. I am arguing 
thoughts majorities are seduced. And no · for stages, rather, in which different Amend• 
other kind of thought -- l)O higher, deeper, ments do differen_t jobs, each Amendment 
or more consistent thought -- is needed to being exception-free, and each stage being 
doom the politics.of our Amendment. moral\>' acceptable, exactly as our ancestors 

·Now look at another measure of abor- eliminated slavery. The Prohibition analogy 
tion's entrenchment. If the weakness of an merely illustrates how an entrenched practice 
evil is the strength of the forces arrayed · can defeat the best intentions of an over
against it, slavery was weak. The power of h_asty, one-Amendment strategy. 
opinion was against it . From the prini , Continued on Page 6 
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(Testimony of Father Charles Fiore.; Ghairm,an, National Pro-Life Political Action Com~ 
mittee, Before U.S. Senate Judiciary Subcommittee on the Constitution, Dec. 'Z, 1'981) 

• • • ✓ : • • ' • .'\. ' • ,• • • 

Mr. Chairman and Members of the Sµb-
committee: . . , . 

our .nuclear stockpiles, on wh_ether re work- · is true. , 4 ,. . • 

• ed·to'reduce the balance-of-payments deficit, Bu,.t let' me add, one codicil -- it is hot 
or-to preserve ".freedom of choice." .Rather, ~ going to go away until all in.nocerit huinan.· 
as He has alreatly warned us, He will as.k us life, and each innocent l\uman-life is once . 

holders) ~ill like it, and will breathe eisier. 
I founaed National ,Pro-Lifd · PAC in 

I 917. ·-1t was the first, and remains the most 
successful iight-to-jife p:olitical action com
mittee' in• the nation. · Since-1967, however 
(befort the pro-life "movement" as such 
was organized, and five years, before Roe 
vs. Wade), I travelled ·the country lec\uring 
in :,vliat js now called pro-life/pro-family 
education. • 

Thank you for aHowing National · Pro- · 
Life Political Action Committee to partici
pate in these important hearings: 

National Pro-Life PAC end0rses'SJR ·110. 
' -- ·the ''Hatch" ·or .''Federalist" Amendment · 

to th·e U .S, Cons;itutioh c· as a practical 
and effective way. of providing · Congress 
an·d state legislaturef with a means 'to ·regu-, 
late and prohibil abortipns: rights which.de• 
facto and by co_nsiituti6nal-precedent .were 
the statesl .before'January, 1973, and which, 
in the ppinion .of many, t_he Supreme Court 
"usurped i • in its broad and unprecedented 
Roe vs. Wade and Doe· vs. Bolton decisions. 

,.what we chose with 0-!!_r freedom for one ag'ain protected by-the laws-ofthe lane! .. We 
ani:,iher: "Wh.atsoever you, did to the least ,ire not going fo. a)low this issue to be 
o(tliese,·my brethren, behold you did it to -banished to the outskirts of the public c<'m, 

•'Me!."' 6 .. , . · • . sciotisness (as on January~3, 1973, so many 
. I undetstarid.-very ,-~?.!k Senators, what ,ditorial writers benignly advised). And the 

the c1iJnpaign managers apd political experts sooner ·it is settled to the benefit of' the 
·, advise in C.~!ldidates' setnjnars: that abortion dependent. unborn and born, all of them 
. is ·a •:hoLpotaio~;j' ,f'.';is ;t ''no win" issue • our brothers ahd sisters, t.he better all'of the 

thllt «c.uts both"ways." -. A,!~ottpJt, I think, i'5S-t of u's (perhaps including._{)ublic office- ., 

I know that liumane solutions to human 
problems are avai~ble. Abortion does not 

Above !111; what SJR 110, attempts is to 
put the issue . of abwtion before 'the Gon° • 
gress and the state• iegisiatufes-fw deba}e 
and actiQ(f -- notl)ing more, nothing less. 

It is true that SJR 1 JO does not address 
the many real and substaqtive issues which 
are of great concern to pro:lifers ' l!nd-, I 
expect: wall men and women of .good-wili, •. 
not the least of which toncerns the point at :, • 
w)lich human life begins in 'uter?J . . It ig'nores 
these issues, not because they are unimpor
tant, or becaus(:, the author and proponents . 
of SJR I JO are unconcerned with them, but'· 
because' in the eight years since the Supreme 
Court's "raw use of judicial power" (as in 

.,his dissent, Justice White characterized Roe. 
i,s: Wade) Congress'has yet to •re-assert'the 
constitutional prerogative of the legislative 
branch over this (literally) ·' 'life and deai:h'' 
issUe. , ~ · -, • 

.This constitutional amendment ,_is' both · 
simple· and forthr,ight in what it attempts. 
At tile very least it would take the matter of 
abortion' out' bf the "Courts'· grasp/ and ·re1utn· · 
its regulation and/or prohibition once again 
to the' legislative branch where historically 
and, mos~ maintain, constitutionall{ it \ight. 
ly belongs. I find it encouraging that in 
recent weeks, the Attorriey General of' the 
United , States, Mr. Smith, has add~'ci his 
voice to the growing ·chorus oLAifiericans"""· 
who ·suggest 'that the federal courts with- •; ' 
draw from the business of judicial activism. 

1 for. one want the abortion is;ue in a!Hts 
star!< and·'terrifying ugli"ness to b'e thorough

. ly debated on ·the floors of the' Senate and 
Hou§e, uncerilj>licated . oy . the matter 6f 
whether the taxpaye.rs should.be reg·uirea to. 
pay for it. · .. >":,c.,.,. ( • 

I think .that annual reports of at least 
. 1,500,000 unborn, conceived by - human 
parents- ·and so -- by common wisdom -
human (even if some experts will not agree), 
make this issue more vital to · our national 
well~being and interest than any other, even . 
the ·admittedly serious probletns of the na
tional defense and economy. · The· human 
inaividual i's unique and irreplaceable. ~he 
''blood-dimmed tide"· of abortions which 
now haI this "home of the brave" awash in. 
innoi:ent.:bl6od represents a precious arid 
sacredresource for which the nationai con
science becomes increasi~gly, responsible 
each passing day that its leaders refuse to 
deal with it. · 

· It is fashionable, fortY. and fifty years 
after the Nazi devastation of lives and 
property in Europe; to condemn with clear 
hindsight what they did, and piously to ask 
"How could it happen? W,hy didn't more 
leaders, in and outside of Germany, speak 
out and oppose the Nazis and their mad
ness?" ,,-

What will they say of ihis generation. of 
Americans, and this epoc_h in our national 
history in whatever future remains for us? 
And, if I may be allowed the religious 
reference, on the last day when each of us 
(even members of the A.C.L.U., N.O.W., 

.A.R.A.L. and R.C.A.R.) stand exposed •. 
before the Just Judge, He will not inter
rogate ·us first of all on the-kilotonnage in 
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·:Jhe]frle 'Congress Fouodation, Inc. -and' ~ 
. T.he Moral l\1ajority Foundatio~, .. Inc. Present ~-- ' 

J}agitiOn.alValUes · Workt 
·.FAMILY FORUM II - July 27-,uly 29, 1982 

~ ~-
A, L'eadersf\ip Training ;Codferepce · ti~s will be offered by the hotel during the c9nfer-
at the Shel"atonc Washi11gton Hotel \. , ence at discounts of up to.SO%. All in all, this is an .. w· h' . D c,<J., . opportunify you can't afford to pass .up . . m . as mgtqn; . . ... · -,,. , 

. · ,- ", * · . FAMILY FORUM II will feature known leaders · 
A,J,i>ro-famil}' Conlete'i;ice and a . and abl~ pro,family spokesmen. Some of the early 
FAMILY Gatbetjng """'• , , . confi°:1ed ,sp.:.akers 1m;lutje: . ·. ,.._ 

• •· . 1l, · . · - Phyllis Schlafly-ant1~femm1st lead'er 
Tliill K "q'ui~'j)iissibly l'ltt1'ecHieati6h'fil ilppb'i'hfnity ;i ' ,'I<.. . ., . . . ,.,,. ,.. ' '"~· . ""1 "' ,,; 
, . , . .. . • .. , ., . • . • • Dee Jepsen-Pres1dential 1 ask Force for 
of a ).1fetm1e .for_ both you am;l your entire family. · ·p · t ·s ·t I ·t· •t· · 
'['! · ~vAMIL.v_·· L'()RlJM '_ t·f·. • . . . f . nva e ec or m 1a 1ve 

_ie~. d,: · " rF •t · 
1 
·.,d.

st
a,.(, isdarr

5
_ an~!Jlb!! or) Rev. JaQies Robison-evangelist · 

gu1 e tours o.r youn: 1! ren ·. age .,mu a ove 
of s ch educati(mal.attra~tions as:.· ,. •. ·.'. . Rev. E~ v·. Hill-;:-inner~city refo~er :_ _ 

. '* ' l'he '·Nation;\! Zi'Jo.'1hiime' of.tlie w(lrld fa- R~v.' I)on Wildmon-Coalition for Better T. V. 
•l)l<ius Panda~ .,. . · . · ' · .• ,,. 

' •* Visits tc·/ · t1ie 'Sn1ith~onian; 1'rh'e ':Air' and Paul M. Weyrich-New Right '.strategist 
Sp,1ctt Mu~et:1n1,' Tl1~.Museu1ii ,of ~fatJrai;History ·. Rev.Jerry Falwell-=founder, The Moral 

, etc.' - · • Majority_ '" 

* Visits to the.CaP,it<ii. -the .Monuments, Ar- .Dr. Onalee McGraw~at:1thor, Secula,r 
·,-.)ington·cemetery ,p1d·o!J1er liistoric sites, · : ' Hu.man'ism in the Schools 

·,[ l'l'ie "£p"'nsor2 of , FAMJJ \ FQ,B.UM II h,1ve· Comi~u!{ht M.arshner.:.....R_ro-family leader 
gone t<l great lengths to makit this family confer• 

, ence·an,event for the entire family.. · Senator William Armstrong.:.....U.S. ·Senatqr 
· fr<>m ·Colotado · 

Prices for, the hotel. meals ;m·d ofber attractions ~ · , 
will -all be at· pre-1Y75 levels. • Representative Jae~ Kemp,-Member of US. 

... Special rates iit the Sher,atOJ1•Wa,shington4(.J'r a,, . House of Re~resentatives, from Ne~ York 
family cif foufwill be $55.00 per night (if the chi!- . Dr. M.G. "Pat" Robertson-,-President, , 

,i-dren room with their parnntsJ. Specia~ dining facili- ·• Christian Broadcasting Network ; • . 

-- ·.· . . :··--: .. , ... -.... _ .,.,. ;_ .. - - ' . ,, ·; J: :·: .. ·. ~;.t---- . ---- ~-' -- ~ - ' - ·--
Conferenc; Registration: Fee ·• . . I Sherat~n-Washington Hotel . . , 
{Please ,~eek appnipriate box)· I Washington. ll. C. 20008, (202)il28-21JU0 ' 

::· f£t t:□· ,;.;. $
5

Q!C,.,upl_... I $55 per niihttroom $15 for.each rollaway cot 
0 $:lOIPerson , U $2~/Student 
lfrj.,'lstr<Jtion Govers all sessions from July ::!i•JLily 29, 1!382. e·xt:ept I' Name - ..... ~~---~~~---~--~-
for Th,!l_rsday evening Hanquet. I _. Street -----------~-----

□. $20/Pei:son for Banqllet (no additiOriaJ '!1eal9 induded in this 
P'.1t:t~ ) . ,. . -, 

M~ke ~II checks payable to "FAMILYFGR(I~ If. ,,;Registratiqn!Re• 
fund de~dline is June 30, 1982 ~ 

, , City/State/Zip~---~--~--~---~~ 
I Na~s of other occ~pants staying in room_-____ ~---. 

, ~Date ·Arriving ,•. . Date departing ~----

1. To guarantee, _ y.q1:ir reservation rllust be accomp3:nied by the first 
1. night's d~posit ·($.55 plus 16o/, tax) or by creairc;~d-

1 0 VISA ... ,, 0 MasterCard · D ·Amencan Express 
City,State/Zip -~-----------=.=-- .·f 7 □ Carte.Blanche O Diners Club. 
For Presidentiai Security C'l~r~n,e, S,5-:'#_· __ ~---"-- I Credit Card No. '-------------~--

? ~et~~ "i¼s·c·ouponand.youicon~ - { 
ference check to: Greg9ry Butl~r. FAMILY FORUM II, 72.I Second I 
Street.JI/. E .. Washington, Q.C: 200Q2, (202) ~6-3004 :, .. I 

ExJ)iration Date------"--- -'-----'-"--

Card Holder's Signaiure, --~~------=---" 
Deadline:·jl.!NE 2'1:·i9'82, ·F AMlLY FORUM 11 

·:;.;~ ?=~~ . \~::. . :· . . -.., 



. · ··~- -~ : .. ·~-;~·· .• l, •··.· ... -~···•: . ~~~---

·<.~~~-;,: 

··--~ ... /·::-,\ .. 

,~~ - , 
Father-Fiore Supports Hi-tch.'S\'-<i~use,:~?. ~i:simpliC~\Y it ~~es not ;pso fac[O~: . 

• _ . - ·--
0

--- _ - -~.pr.ohi61t abortions, that all .co):Is/ltut,onal ,, 
Continued from Page 4 '• ~- . 

7 
'•amendments -:·.not just this oik -- requirr .. 

- - · the passage by the sev,,~r.atstates of enabling ...._- · 
solve the grindi~1>poverty and depression legislation. SJR I JO speaks,Jiowever, o( a • 
o·f a family whpse breadwinner is jpb)ess. national standard which •Congress could • 
Abortion does ·not alleviate the dead-end ' pass and which would require-!helP'resident's 
lifestyle of a mother who is a school dropout, sjgnatufe, and "concurrent" state standards; 
or of . an adolescent father who 'shuns re:.· provided that although state standards.might 
sponsibility. Abortion does 'not heal the , . forthi:r· restrict abortions . within a given 

', trauma and hurt of the_ victim cif rape or ' 3uiisdii:tion, they CO\jld riot pe broader or 
incest. And abortion does not lap the - .less re~t~ictive- than the natiopal sfaqd~~L,-, 
pofential for greatness of the children of the · set forth by Congress. · _ •• • -; • ,. 
poor who, like millions before, · can over'. .· But it is not a fair criticism.of SJR f!O to . 
come· their human and socjai _ deficits· to .maintain' it is deficient be-cause it requires 
become the political leaders, the writers, the states to p~s enabling_· 1egjslation, ~lien 
entertainers, the doctors, scientists, engi- si;it:h arequirement is true aCall !=Onstitu-
neers and' businessmen,' relig-ious le~ders tiopal amendments and-~e ~Hµman_ Life 
and teachers whom we always need. bo the· Statute. · · 

. next generation's geniuses .ne-cesssarily come And ·this is .why I also 'find it difficult to 
from the· ranks of the s<i-called-'','wanted," ~omprehend the -furor from.abortion .advo-~ 
or society's privileged? · ' .. --- · cates over SJR I 10. ' : · · , 

Abortion is figuratively and literally de- . ' What iire they afraid. oh - prib1ic debate 
stroying our nation from. within. '!t is a, in Congress-and tll~ st~tehousesf an up-or-

- dead end at life's beginning, It -slams _the down vote by our elected representatives? 
door on hope. It does not build up; it tears , For years 11bortion· advo_cates have been 
down. It responds to human suffering with telling · Americans ,that ,a .. m,ajority of us 
clinical coldness thaLlacks real compassion . ''favor" abortion,ol).-demand. ·Now, when· 
or understanding for mother, father and SJR 110 would prove .their point ahd, pre- · 
cliild. · sumably, settle .the. matter· democratic~y; 

The "Hatch/ Federalist" Amendment can· in ·._open and thorough debat,; and voting, 
be the first legislative step in halting · the_ the cry go~up that pro-lifers are attempting 
carnage which has become a symboJ-cif our to "impose their morality" on the demo,
gro-wing moral ' bankruptcy and an interna- cratic ma~ses,' or .;c,mehow to scuttJe :.'.the 
tional disgrace; one that says more about _Arneri9an Way"! _- "' 
our attitude towards the poor anJfhumap ~ I regret that · there are. also ·some .in_ the 
suffering than any grand public utterance pro:life movement who similarly are descry' 
and program of aid oir~lief. ·. _ jng SJR 110 as a "sell-out'' of movement 

Specifically what would' SJR 110 ·accom1 -, hopes or, because this Amendment does not 
plish? speak . to the personhood of the unborn {a . of Catholic Bishops in favor of SJR 110 . . I 
. It woilld give our elected represeµtatives vi.ta! matter; deali with in separate legis' believe it \)'as· a sign both of their' mature-, 
the means to regulate and prohibit abortions. lation, 'the so-called Human Life Statute or ·understanding of the political process and. 
Under the current Supreme Court edict, Bill), ass'imply unacceptal;,le. ·' · realities, and of the old scholastic axiom,' 
abortions are permissible with relatively few - -~ First of all, I can assure you, Mr. Chair- '· primum in intentione est ultimum in execu
restrictions throughout the nine months.of man and Mel!lbers of the Subcommittee, , tione, i.e., the firs! thing jntended is the l~t 
pregnancy. SJR I Hi would empower an that this opposition is lou_der ,. than its ' thing achieved. · 
elected ~(and, presumably; , rej)r~sentative) num_bers ,suggest. Unfortunately, some The Bishops have consistently maintained 

· Congress and state legislature ,_ not tile ' pro-life opponents of SJR llO .. a_tteri!pted to that they favor ' !the strongest amendment 
Courts -- to establish regulations ang stand- "poison the well" of pubi.ic; opinion even:--/1 achi~able.,'.' 'Cerll¥nly, as they have stated~ 

• ards in these matters. - ' ~ _before Senator Hatch had finally f_ormulated ·, they wo11ld prefer- passage of a single 
But law is more .than simply a guide for .• and_il\tro.duced this legislafibn. An Associ- · ,'liuman life amen,dmerft incorporating all 

hum.in behavior. It also teaphes, i.e,; ir : ated Press news release which recei,Jed '(Vide tll~ ob/e-cti_ves of pro'-lifers evhywhere. iju_t 
\ forms that "public morality" which etlii- . - cirfulation, Chara:ct¢rizec_l S)R 110 before it they. have coupled· their determination to_ 
' ' cally underlies a civilized society and whi,h, ·"" wasi il final f(\rm anlf . bef9re it;:was intro- , protect human life with th~ principled..prag-· 

ap_art from religious or sectarian tenets, duced, in a manner.,,p\lculated.to ·upset prp- matism that, although Mt abandoning those 
,provides a basis for the common good. . lifers. I bi:lieve 'diat that AP.-1tory ,remains, objectives, nevertheless takes realistic stock 

S:JR !JO .can be the first step, therefore, · responsible fo{ much,gf theniisul)derstand- of the times, the make-up of the legislative 
in ·re-establishing in the public conscious- · ing among pro-lifers al;,otit the AJnendment -branch, and ·more. . _ 
ne~s (but especially in t\le minds of the still. I am surptised ·and angered 'at such . - They know·that the ·mo.vement's objective 
impressionable '.young) that inn9ceni "' "disinformation" tactics by a .few in : the .. or "intention" may, realistically, h'ave to be · 
human· life 1s not-a ·negotia:ble commodity, ·moves;nent: _ Tiley are disreputable and cyn- ·" ttsfinal constitutional achieveme;,t, not its 
that it ' is not disposable at the -carrier's ' 'ical; and¥~-unworthy of the members ·9f first . The Bishops' recent public debate 
conv.e-njence, · anc_l that true comp,ission and-· ._ the moveril~nt who ha-:e 'devoted ,so much· -~ a,lid vote; which some observers now are
Charity must react with revulsion at tI:!e ifi.:. ... ' of their-substance an~-their years :to our characterizing as a "sell-out" of pro-life 
creasing violence.in our hospitals_:and clinics, _goal_s. .• . · '' · -• principles, deserves praise -- not -scorn, It 
as on our-streets. · . · · . · National Pro-Life 'PAC se~s S~R I JO as was not a retreat or' any kind; but their 

' SJ'R I 10 conforms to majority opinion,in- an ideal first step, precisely because of its- admission that the riew approach·-that SJR 
virtually every reputable oi;,inion- poll, iri simplicity •(it simply authorizes tlie, legis- -110 represents may in fact save, more lives' 
which Americans-indicate that unrestri,;Jed _laiive branch to legislate regarding abortign), sooner than another, ideal human life amend
aborlionis not desirable. . . ., , without encumbering the debate and vote ment that has no chance of passage now or 
. - I especially want to emphasize that SJR 9n this· fundamental constitutional issue in the foreseeable future. 
110 does not represent the "imposition cif a '_. with the real and substantive issues of.when . I am, I repeat, proud of our Bjshops and 
particuJ,ar religiO)lS _. vi~w on a pluralistic life begins, what constitutes personhood, grateful to them. And I know that our 
society." First_of all, ·it says nothing about and more which are not so readily consider- 11'.lany Protestant and Jewish brethren too 
public; much less religious, morality as such. ed, an!i about which there is less unanimity welcome this initiative. 
Its only objective, as we haye noted, is to in Congress and the states. Nevertheless 

·sJR 110 confronts the issue of "whose 
country is it, anyway?" -- the Court's or the · 
people's. It addresses the question too long 
avoided in this nation, of the separation of 

-powers' between the legislative and judicial 
branches of governmenr, i.e., the issue of 
ra,mpant judicial ~ctivism. 

In all -candor, Senators, ;l}ld with apolo
gies to you, M.r. Chairman, SJR 110 is so 
innocuous in it~, attemptto remove_ abortion 
from judicial jiaCand return it to the legis
lativ~ process where it properly belongs 
(and where it was being dealt with before 
Roe v.)': ,Wade in _the' s~atehouses), tliat I 
believe only a confirmed ab-or.ticin advocate 
could lo_gically refuse to send it to the floo·r 
of the Senate for debate. 

If a S.enatbr wishes to uphold the Court's 
judicial activism in this matter of abortion, 
let him or her vote against ·SJR 110 on the 
floor of the Senate, --on the · re~ord, where
constituents_and the nation may see the votes 
apd listen to the rationales. 13.ut give us all 
the opportunity to have the debate and, as '· 
is our right as voters whose representatives 
you are,. to judge your thinking and your 
votes according to OUJ own lights. 

The people have .that right to accounta
bility. And they have the right to demand 
that their public servants' go on record 
before November,.1982. 

Mr. Chairman and Members of the Sub
committee, O9ce again National Pro-Life 
PAC thanks ygu for your _ invitation to. 
testify. 

empower legislators to legislate in an area these issues and others will be ad!iressed by Ii) Ii) Ii) Ii) II) Ii) Ii) Iii Ii) [ii Iii Ii) Ii) Iii Iii Iii Iii aJ ■ Iii Ii) Ii) Iii Iii Iii Iii Ii] Ii] 
~surped by-''the impecial jud_iciary.'' . Congress ana the legislatures in due cou_tse, I] iiJ 

Furthermore, the assertion argued by Ms._ Parenthetically, I must add·, Mr. Chair- , 
Copeland before the Supreme Court ·in man and 'Members of the Subcommittee, Iii S bscr1··be to IDEA In'k II 
Harris vs. McRae (1980) that apposition -to that in the light of opposition by a few pro- ~ " • U . Iii 
abortion -is necessarily ,!'.'religious point-of- lifers -to SJR 110, I al)1 greatly encouraged Ii] II 
view, elicited open laughter from the Justices, and pleased that . Congressmen Hyde and i;;;, Sond $1 · 'i1 
and was subsequently specifically denied by Dougherty -- both sta,uiich pro-life leaders ~ - ~ , l!!I 

the Court in upholding the constitutionality apd advocates of. the Human Life S,tatute Qr Iii T Iii 
o_f the Hyde Amendment. Btll -- have . indicated that they , will co- . I] · _ 0:, II 

SJR I JO would, by act of Congress ancf· sponsor and woi:li fQr the P!IS,i;age of SJR ' 'I) II 
ratification of three-fourths of the states, I JO. . . ,; ' " , - ·" Iii {i 
overturn the Supreme Court's -elevation of What SJR 110 · does, in parliamentary I D 'E-'A ' & 
a~ewly-devised "right"· -- the _ "right- to language: is to "divide the . question" 'of, ·11=· P.o·. B·ox· 4-o· 10 '. · .. C .r:·. A !II· 
pri,·acy" - over another right specifically legislative authority over abor_tion from the C: 1!!1 
enunciated in the Declaration of Independ- more substantive questions of life, _person-
ence -and in centuries of Western juris- hood and their protection. -To so divide the lil . Madison·, W_ iSC(:)DSin 53711 11 
prudence;the "right to life." . . · · question is, we believe, logical, 'wise, and in Iii iJ 

Mr. Chairman and Members of th~ Sub- . 1 no way a dereliction ofp,:o-lije principles. Iii! ~e Coupon on Pag!, l_S II 
commillee, I want to especially emphasize Please permit 11'.le a moment lnore to note · ~ 

here, and for some of my pr.o:life brethren, ii.,y .gr11tit1Jcie a,na-~ride'i1t· tn~ recent, virtu- iJ II I) fil ■- Iii IIJaJ iJ Iii■ aJ 1111) iJ Ii).■ liJ Ill■■■ alij !il·lj; 
who have criticized this. Amendment "be- , al.ly un~ous vbte of the National Council. 

IDEA Ink . 



Hope· for Pro-Life Strategy a single Amendment. •. Co~gress, who would be in -a position to So long as the perceived alierrt~tive ;to pro-
Now to tie all of these thoughts together: . ,, give assurances; and to rihike. deals, as to life was . radical feminism, our popularity 

what conclusion do I draw -from the siavery- what sort of ·abortion· legislation Congress 'was assured . T!)e people were· solidly with 
abortion analogy? it is that we need to .;.ouid be likely _ to -pass, in the evenc ·of us,, tgo, in , our -fight to cut off the federal 

Continued from Pagel 

- I tum now -to another illusion which feeds recognize two things._ First, the overthrow- raiificaiion. And no doubt, -many deals funding of aooJ1,ipns. But_ -now things are 
the idea that we can eliminate 'abortion ing of an entrenchel evil requires a step- would be'.111~!fe. But as long l\S the;,_ deals changing. When the l.:Jig).l Court upheld _the 
through a single Amendment. . wise approach, and second, the ro,rrectiim garnered,v,otes for ratification; I would not - Hyde·amendment,"tiie irritant value.o(the 

Dred Scott was a: i:iarrowly-conservative . of Roe v. Wacje's mistakes .will require two , shed a single tear over them. For with_, funding issue disappeared -from the pu,filic 
decision. It overthrew a gentlemen's agree- Amc;ndmerts rather than pne, We n,ee,d an ratificati,011 , oµce secured, ,CO!lgress a!lain - mind. In ,about a ,year;, when the , ERA 
ment called th~ Missouri Compromise, bu! ' initial Amendment which will restore legis- ,:would be under pressure from us. Year finally die~. the feininist organizations will 
it alte_req,!lbsolutely nothing in·the m~jng lqtiv~· authority to· protect-unborn. life ,by 'after year we would ·be back_ to tightell,'the melt from the national scene (and from the 
of .the Constitution, as . it, was then under- . outlawing aborti_on, and which will locate , language and tp close ·every loophole in the, national memory) like . dirty sriow in a 
stood. Roe · v. Wade, by contrast, was an this authority primarily in 'the Congress ·of nation~ standard of protection, until the spring thaw. 'fl!e days are CO!lling, if they 
-aberrant decision, ini,enting a_ _"rigjlt" ?,'hich · the United' States: This Amendment will ground was prepared for the final Amend- are not already_ here, when .. the perceived 
no one ever knew existed, and aeparting • undo the third and ·fourth. rn1stakls of Roe 'ment. • . : - . ' - . . ,. ·. .C• . alternative to pro-life action wili be nothing . 
from long-settled Constitutional principles v. Waae, and it 'wiltdo so on the national In sum: the-other strategies use our best out the permissive status quo, supported by 
with respect to the protection o(the unborn level, as a matter of poljcy to which all states . \ talents ' aJ:!d res'o_llf.c.es , solely f9t an'.initial popular pseudo-ethics (situationism) and by 
child. _ So, people are tempted to think (at must conform. A second and definitive vote, after whish '!,hey become useless to us . - that famiiy l)etwork of abortion-sympathy 

· least, I always was) that it will be a lot easier Amendment is also · needed, such as the But thi:Jw.o-Amendmeht strategy usesthem whic,h I mentioned Ci1flier. What will happen 
.to correct an isolated rnista~e. like Roe v. NRLC Amendment · OJ:<Jhe ·Helms-Doman beyond"iht ihltial ) Cohgressiol)al vote '9n to, 9ur popularity -\hen? In our kind of 
Wade, than _it was.for, our ancestors to alter "Paramount,". -whicll. "w1ll"'ill)do the first Hat~h t~ me~t fhree '. furthei needs: · (I) to politics, it can be dangerous to outlive the 
a deep pattern ,of the Constitution. There- l_wo mistakes Qf-'/we '.·v. ·,,Wlide, i~ _ecifying, - , help· sucure ·the_Anic!'ndrnent's '.ratification, ugjiest of one's enemfes. -
fore one Amendment will be enough. ' and grounding in their ' status ,as~human · (2)' to puto the0'abortibnisfs out of business From all of wliich I derive .a second simple 

What is overtooked in this illusion is how beings; the nation's ·oblig(!tion io -protect through tl)e passage tiJ Court-proof national criterion: the niore our strategy allows us to 
bad a mistake Roe v, ·wade-was. A hundred 'the··u~bom. --·, r·· ,' .:', > · legislati.on, and . finally; (3) .to prepare the act now, . while our popularity survives and 
and thirty years ago, stricter _anti-abortion ' Suc~-a stra(egycn,ot only has wh!lt it takes WfJ.Y in Ccingresi;'.'and inthe-couritry for our . oar coalition is riding high, AND the more 
laws began. to SP,read among t_he s.everal ;to· meet' the ',conrple;tlty of th~ moral and definitive/ secotrd Amendment . it allows U$· to act in ways which the whole 
states and territories at roughly the same 'C:cfastitutional: i:risis manufactuted by 'Roe ' •" Next fact: ·out string'of ele~toral ·victories ·coalit ion su pports, the better strategy it is. 
tirne as people -began to, absorb the _scien- ,'\i: ·wade'. iiut_ also ;-'and more importa~tly,_- is · out ol;: all preportioil_ to our organized By this criterion also the two,Amendment 
tific discoveries about fertilization, the start- _l\as what it takes fo"arres\, foll ·back, and . , strength. · :NOW also has its . grass-roets stn1tegy is superior to its one-Amendment 
ing-point of Q'lmair life. This rough simul- e'nminate the entrenched·evil unleashed ~nd chapteri;"ine NBA can turn out an army of rival. As of this writing, and for the fore- _ 
taneity had an odd,consequence: the Courts fosiered by Roe~- Wade. - 1 !Ilean, the ,two,,. volqnteer,s; but · their-left-liberal positions seeable future, the total c ·onservative. 
never had to deal explicitly with the unborn Amendment ·strategy' will' mlll(imize our are unp.opula_rwith the voters'. The liberal- Movement is far. more willing to accept a. 
child's status.as a person . Since its life was 'J)Olitica( strengths, minimize the enemy's Democratic coalition of 'which they are a Hatcli-type feder~ powers Amendment than 
already protected de facto, as were cert;tin and dis-entrench abortion in such a way part is hi eclipse. We, however; have been it ,is: to accept a defmitive Amendment of 
property rights, beyond which the unborn _ that our definitive Amendment, ·when it · fortunate · in the choice of. our coalitioi{ the kind satisfactory to us hard-core mem, 
child had no practical interests, the Courts comes, will pot be a pyrrhic victory like the_' partners, to the popularity of whos_e issues bers of the Pro-life Movement. The reason 
did not have to face the personhood question, ,, 18th but a solid victory like the 14th. . we have been.able to add the popularity of is quite well-known: Congressional support 
Thus, for 110 years·, from the 1850s to the Let me now argue for each of these con- our own. Our ability to make the difference for exception clau§es for rape, incest, fetal 
1960s, the status of the unborn child in Jentions. I have done with historical analo-,. _in anyone's election depends.upon ihe rest deformity, and perhaps matemal. " health" 
American law_ was· secure in practjce ·but_. gies; I turn to contemporary facts. ,.,: of that coalition, and we shall continue to · is so strong that nett!ier the Paramount 
ambiguous in theory. Was it legally a First fact: the best demonstrated strength be welcome in the coalition only so-long as Amendment nor the NRLC Amendment 
person, or wasn't it?' Were the states obli- of the pro-life movement is in Congressional our issue remains, on the whole, an asset to has a ghost of a chance af passage'in clean 
gated to protect i\ (e.g . under the 5th and politics. In a remarkable number of states, 'its candidatCS:- that is, only so long -as our form. Neither in t,his session nor in any 
14th -Amendments), or weren' t they? 7'he we have enough grass-roots organi~ tioh~( ,··p~o-life position remains higher in popu- foreseeable session will a definitive Amend-
Courts never· directly saii!. Then cam~ the · enough dedicated ·-volunteers, to , tip ' the''- larity than the perceived alternative to it. In_ m·ent come out of Congress 'without one or 
crisis. In the late 1960s, certain states began , .scales in favor of the otherwise'viable.candi-. '<.this respect, too:-We have been fortunate: · · -Contin__uid on Page 7 
to liberalize their abortion laws, with the date who endorses our positign. To-speak · 
r~sult t.hat ' fetal li;es lost ,aii effective pro- - of th,e Senate alone, :,ye -have , rn.ade the i 
tection in those states. crucial difference in the elections of Hurn-

Now we,all know what should have hap- phrey, Jepsen, Orassley, Denton, D' Amato, 
pened. The liberalized laws should have East, Syrnms,' and many 9ther Republicans. -
been challenged is unconstitutionai- (e:g. , We even sa-:ed two -Democrats: Eagleton 
under the 5th and 14th Amendments) . -l L and Hart. ,This is tf\e sort of thing we do , 
was hard for pro-lifers· to get standing to' ' well, ~d ffoln . that fact I draw , a ve_ry 
sue, but the federal courts should have ·simple criterion for what our overalf, long
accepted ~uch suits, and the upshot should ' r~ge strategy .ought to look like. It is.this: 
have been a Supreme Court decision doing /he more our strategy allows us to approach 
three things:-(!) acknowledging the facts of ·our jin'al goal by rewarding and punishing, 
life, (2) interpreting ' 'person" to include -~· electing and defeating members of Congress, 
the unbq!n, and- so- (3) striking down the the _better our strategy matches the real 
liberalized statutes, Of course, none of ihat -tale~ts-a_nd,resources of our movement. , . 
ever happened. But in order to appreciate -.~ Neither, the·._pne0Ai,!).endment strate'ID(, nor 
the gravity of whaLdid happen, ,it is neces- the interim plan based on pushing' , the 
sary to think about anothetoutcorne which .. Human Life Bill alone, meets this criterion, 
might have happened. Both would have the effect of removing the 

Suppose the same sort of challenge to a substantive abortion issue from Congress 
liberalized law had reached the Supreme altogether, after a single initial-vote. Sup• 
Court, and suppose the court had once pose, by a miracle, tliat our definitive , 
again (1) acknowledged the fac\s of life, so Amendment succeeded in winning two-
as to acknowledge that the state had a · thirds support in both House::; of the present 
compelling interest in protecting feral life - Congress. '!'hen, for the next seven years, 
from coriceptfon onward, if it wanted io; our Congressional friends -and · contacts 
but suppose the court had (2) declined to .-. would, be largely useless to us, as the battle 
hold that the unborn were "persons" in the shifted to the 99 Houses of the state legis-
lega,l sense of the, 5th · and 14th. Amehd- latures, where our opp_onents would need to 
rnents, so that the sfate was not obligated to __ do nothing more than delay and' hold 13. 
protect · them, if ii didn't want 'to; and ·- And suppose, by another miracle, that the 
suppose .that the court had therefore (3) let·- Human Life Bill_not only _passed the Con-
stand the liberalized law. Now such a gress but survived ari initial round of Court 
decision would ·have been bad enough! In challenges. Then again our Congressional 
fact, it would have create¢ for abortion just friends and contacts would !>e useless to us, 
the same sort of legal situation- as Dred as the battle shifted to the Courts, where -a . 
Scott inherited and're-affirmed. for slavery. savage struggle would have to be waged-- ~· 
One and the same class of human beings over the-Bill's scope. , _ -
would have beel) treated as. persons in some By contrast, the two-Amendment strategy 
states and as non-persons in other's. assigns a crucial and on-going role to Con-

How much worse than Dred Scott, there- , gressional politics. Our initial Amendment 
fo re, was the real R oe v. Wade! By ,(I) · would-be a " federal powers" __ Amendment, 
ignoring the facts of life and (2) rejecting giving to Congress (and concu~rehHy t!>'ctl:!_e 
the claim of legal personhood, the court states) Court-proof authority to"protc;ct un- ~ 
was able to '3) invent a Constitutional right- born life and to prohibit abortion by simples -
to-privacy, thanks to which (4) all state and majorities . Hence the number and quality "· 
federal legislative bodies were denied-per•. of our friends-in_ Congress. would'·be crucial . 
mission to protect unborn life in virtually not only after- the Amendment is ratified , 
all circums!ances. So Roe v. Wade was not but .also while it is being ratified.- Nervous 
a single mistake, .easily,_µndone; buJJoyr or unde1;ided state legislators-could_be"l;,rj~f-_ 
huge mistakes very complicated to undo in eel a,Qct .- loobied _py pro~e inembers::,of 
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,.~ already having· a serious effect : Within the' The first runs like this: that innocent life~can be subjected to de-

-:- , . . 

Hope for Pr.o-Life Strategy 
. last few months, survey researc'h done]ol'.a In-<ibjective fact, an' unborn human being . struction at the discretion of. legislative 
state-wide race. in i\rew .Jeisey has &vealei;F •. 'is a per~on. In the true meaning of the majorities.'' . Hence,.at·thetheoreticallevel, 
grim slippage in our support. If the data _ Constituiioii, sue~ perspns are already pro- a federal powers Amendment , is really no 

more- cif these crippling and morally-inde- are to be believed, 680Jo of-t.!1£ ~pie oppose -;iected'Under the 5th.and 14th Amendments; better than a states-rights ·Amendment, since 
fensible attachments. · Bu,the Human Life a Human Life Amendment, while oqly 12% and hence the . state iind federal govern- both'. are subversive in the same way of the 
Feileraiist'Aiilenc!Jnent invites no exceptions support it, _in this heavily Catholic s~te. We ments·are obligated to ban abortion. The true mearting of the Constitution. · Finally, 

Continued ffoni'Pp~e 6 , 

and .n'eeds .none. It can garner a wider spec- cann,,.,ot hope to ratify a definitive Amend- Iles ~nd fic\i01,1s _of Roe v. Wade can on the, practical level too, this merely per-
··'irum · of support .now and still -come out '· ·-nient under these conditions. A one- . abscute , this ·tn1th but cannot change it. missive .character is dis~tr<ius. We' could 
'clean. It tends to unite us ·with our coali- Amendment strategy gives,us _no choice but · ·.:.therefore'; , an acceptable pro-life Alilel\d- . wor,k "ourselves .to the bone, get Amend•. 
tion partners instead of dividing us from · to go down in flames, or. else. to w;µt· 'll!lct··· ,·ment must be one 'wliich simply declares the ,. ment I ratified, only to hav.e Congress refuse -
them .as isolated "purists." (And frankly, wait, delay and delay, in the .hope of betfer 1 truth, that is·; .one which recognizes and re- . ~o act. The hapless unborn i:ould, end up 
given the Hill's current mood of hostility tll!les, while the helpless m'illions die. 

1 
• • : invigorates the already objectively existing · with an Amendment in their- honor and no 

against the social-issues conservatives, fol- • ·. protection! - · 
·towing the O'Connor debacle; we could use · Thus far the objection. I answer it with 
a little fence-mending.) Then after passage, three points on the theoretical level and two 
the injti'al,Amendment strategy gives us _more·on the'~iactical. ·, . . • . · . 
seven more years '(or however !orig ratifica- (I) Thi: objection' ·assumes that there is· 

· tion takes) to educate; int:Iuence and improve · -some sort of incompatibility between per-
Congressional thinking on the subj'ect of' mission to legislate and obligation to do so, 
exceptions; whereupon, when we do ratify, · such that to affirm the former is to deny the 
we will be able to fight exception-clause • latter. This assumption, as a matter of pure 
batttles with a simple· majority, instead of logic, is flatly ,false. My proof lies in the . 
the two~thirds majority · which the one- fact that, in '! consistent sysfem of law or 
Amendment stategy requires us to amass in ' ethics, there cannot be an obii)!atiori to do · 
order to get a clean ideal Amen<lme,nt. -what is forbidden:· Rattier, whatever is ob-

Which brings me to my third fact: only ligatory is also permitt'ed at least. And 
one pari-0f our total position has consistent- froin this it follows that some · permitted · 
ly enjoyed majority or near-majority sup-. things are als.Q obligatory. As a result, there 
port in the polls, namely, the part about . is nci contradiction- whatsoe\'er in saying 
abortion-on-demand. Yet -even there the that anti-al!.artion legisiatibn shall be per-
public·is so confused that everything seems mitted under one article of the .Constitution, 
to depend upon the precise wording of the· . while holding · ii to be obligatory under 
quesiton. We have all watched with amaze- another .. ·' ' 
ment the dizzying swings 'in r.eliable polls.' , (2) The objection derives much of its 
70% of the electorate will deny that a moral force from a col)fusion of moral 
woman should have the right to an abortion obligations and permissions with legal obli• 
upon demand, while the same 70% will gations and permissions. In fact, the two 
agree that an abortion ought to be a decision are quite different. UnbolJl children, by 
between a woman and ' her doctor aione, virtue of their human dignity, lay the state 
apparently unaware that the purport of the under a moral .obligation to protect them. 
two propositions is exactly the same. What This obligation has · always · existed and 
i's worse, every poll shows the public · tO' be always will'. But a -legal obligation of the 

-- anywhere from 80% to 90% against us state to protect them.(! mean: to pass laws 
when the question con·cerns one ' of the protecting them) has never existed · in real 
"hard cases" of rape, incest, fetal defonnity, life .. I grant th~t it should have ex1sted; the 
or even tlie mother's mental health •. The 14th,Amendment; for instance, should have 
pinch of this. particular shoe in Congress been construed as implicitly c<>ntaining that . 
will be ;is nothing compared to its pinch in · o_bligation. But it never was. Rather, until 

" the· fatification battles in· the-several states:. .'"'.The .two-Amendment strat°igy'offers' leal ' obligation of the states to protect the unborn. Roe v. Wade: the states were legally permit- · 
T.he lesson to be drawri ·from these dismal hope. It _presents to tiie state legislatures In this light, one can see< that the essential ted to protect. And so long as·· one is legally 
numbers, however,, .is not .· the .lesson of . btit a single issue: yes or no, should abortion flaw of a states-rights type of Amendment permitted to do what one is morally_obliged 
cowardice or moral compromise. In fact, . be subjecqo rwonable regui;ition? .Should- is not the glaring one which lies on the to do, there is no contradiction between the 
thenumbersprove'that,ifweweresofoolish n't . unlimited abortiori; ·uemand-ahor-tien surface (namely, that under it'some states Constitution and the Natural Law. But 
as to grant even one of these exceptions in be stopped? That is-- the sole point>in would predictably remain abortion fyleccas) Roe v. -Wade forbade the Congress and the 

'~our proposed Amendme[\t, the.general pub- -question. Th·e hard cases:are excluded from but rather the deeper flaw that such an states to protect the unborn; · it thereby 
' 'lie would eat us alive for not granting them tlie debate. Hand.ling them will _ be th7,.- Amendment declares no obligation. It is introduced a contradiction between the Con-

an. Ari .exception-free Amendment 'is .our responsibility o'f Congress and the, states, permissive. Even if every state were li'kely stitution an£the Natural Law. That is what 
only • chance of , retaining public respect! after .the Hatch Amendmertt is ratified, and to pass a strict law, the Constitutional must be undone by our initial Amendment. 
Nevertheless, these numbers do carry a lesson we (we aver with a · beatific smile) trust to status of those laws would be nothing but (3) Those who make this objection have, 
of sobering realism. I formulate it in a third the wisdom of the democratic process.' This ihe option-status. Hence nothing in a states- so far as I can see, just one way to avoid the 
criterion: the more our strategy positions us is the only way to harid~ an entrenched evil. rights · Amendment could prevent a new charge that they confuse legal with moral 
to fight the ratification battle on our own Such an evil generates sympathies which are·· abortion crisis from occurring in the-future . obligations. They can say that the 'objective-
ground; i.e., ort the qasic issue of ending a m·orally obtuse: Those sympathies cann.ot Now, ··this same deep flaw attaches to -the ly existing obligation of the states-to protect 
'ri!holesale slaughter, rather than on the be, damped down, -nor the, moral vision f-j:atch-type federal powers Amendment, the unborn, of which they speak, is itself 
enemy's ground of hard cases, ·the· beuer restored to clarity,.while the evil itself is in which· is Amendment I of the two-Amend- already a legal obligation, contained not · 
stra/egy it is. · full operation. Firs(the evil must be check- tnent strategy. Since it merely permits · merely in the Natural Law but in the true 

A one-Amendment strategy has no hope ed, its widespread ·practice curtailed, its Congress and the states to legislate, · it meaning of the 14th Amenµment. I observe 
of meeting this · criterion. Any definitive institutions disrupted, its profits dried up, implicitly denies their obligation to do so. that this move commits one to an·odd theory 
Amendment which we could in conscience and then the nation is ready for a definitive For .us to advocate such an Amendment about the "true meaning" of legal docu-
support, if it were ~eported out in the present cure. This is . the lesson of social realism, "would deny us the essential ability to ments. The theory seems to identify what is ' 
climate of opiniol\, would run into a wit~er- and the two-Amendment strategy is' the argue that the Constitution requires that . the meaning of the Constitution--with what 
ing fire of media outrage. Planned Parent- · only one which respfcts it. · · ·. unborn life be protected ." Indeed, for us ought to· be its meaning. Then, the theory 
hood, NOW and the ACLU would step-up · My positive case is done. My only further to ratify such an Amendment would be to seems . to ' say'·that the Supreme Court, 
thejr campaign of 'full-page ads, which are , task is to answer two often-hears! objections. write into the Constitution "ihe principle Continued on Page io 
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The ·Hatch Amendment: a·Legal, :Analysis 
(Testimony presented before the.Subcommittee on the Constitution of the ~ 
United States Senate Committee on. the Judicia'ryL November 16, 1981) 

by Victor G . Rosenblum; Esq., Professor of I;aw and Political Science a t: Northwestern Univer; i~~. 
Chicagor, lllin.oJs and Vice-C hairman of the Board of Direct or~., o_f Americans United For L ife. 

My. name fs Victor G. Rosenblum. _For 
identification purposes; I have. been a pro- . 
fessor of law and political science at North
western Univcriity in Illinois for some twe.n
ty years. Is should be made clear af the out-

• set that I am in no way appearing today on 
behalf of or under the auspices or-the Uni
versity. I testify on my own personal behalf 
and .in my I capacity .as Vice-Chairman of 
Americans United for _Life Legal ,Defense 
Fund,_thc only public inter~f law firm in 

, the nation that devotes its full-time efforts 
to prolife matters. It was in this capacity 
that I had the oppor:tunity .to. argue orally 
the case for the Hyde Amendment and simi
lar state abortion funding restrictions before 
the Supreme Court. ' " 

As I begin my tesiimony, which is in
tended primarily to· convey the anaiysi~ of 
Aipcricans United for Life Legal Defense· " 
Fund co[!llerning the legal' meaning and ef
fect of S.J . Res .. 110, the Katch Amend
ment, I recall an involvement as arnicus, 
together with the National Institute for 
Education in Law and Poverty, in the case 
of Goldberg v. Kelly:• . The arnicus argued ·. 
that when a state terminates public assistance · 
payments to a recipient it must afford him 
or her an evidcntiary hearing before doing. 
so in order tci .compJy with the Due· Pr.occss _. 
Clause of the Fourteentli'.Amendment. ' It 
'Y_as gratifying that the Supremc ·court was 
convinced that'welfare benefits arc not mere-
ly 9; gratuitous privileg~ extended to . the 
poor which may be taken away at _will b.ut, 
once there is an entitlement, something to . 
which the poor have a right tliat may not be 
arbitrarily infringed. Strcssii!g the impor
tance or • 'the very means by which to live, •• 
the Supreme Court noted, "From its fc;,und
ing the Nation's basic commitment , has 
been· to foster the dignity and well-beiJlg of 
all persons within its borders. " ' 

I mention this, Mr. Chairman, because I 
am greatly disturbed at the incr.easing ten
dency to characterize support for the life of 
the unborn as,a concern exclusively of con
servatives or of the so-called " New Right. " 

I take pride. in being a lifelong.Democrat 
who has tried to devote a· portion of my 
legal and political energies to the causes of 
the disadvantaged and the disenfranchised 
in our society: the poor, the .handicapped , 
and tlie victim~ of prejudice in many forms. 
My concern • for the- unborn is an out
growth of this commitment. The mark of a 
humane society is, in my view, its attention 
to the protection of the weak, the dependent , 
the helpless, tbe victims of discrimination. 
The mark of a civilized and liberal nation is 
not willingness to cast off those who ·are 
dependent for tbeir lives and well-being on 
those of us who are more fortunate, but 
rather a readiness to share tbe fruits of our 
privi lege. Certainly, advocacy of .abortion 
as a way to reduce the welfare rolls ·is the 
last position anyone who claims to be liberal · 
should take, and yet is it not the very people 
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· who charge prolifers with'j,eing conservative 
who, so often, point fo the · "billions in 
welfare payments" wbich "the .children of 
teen-agers cost'.' .in the context of asserting 
a need for "the essentiai alternative of abor

:tion," as did a New ·York Times editorial 
on November I?' • ,: · . 

It 'seems to ·me· thaf tile exclusion of the 
unborn from membership in human society 
and -from the protection it.'entails is among 
the worst' contemporary ins.tances of · dis
crimination. When that claim is based, as it 
often is, upon precisely ihe point that an 
unborn child is dependent cin another human 
being; it inverts the whole order of national ' 
and compas~ionate principles of justice. 

I feel very comfortable; therefore, in 
appearing before this distinguished Subcom
mittee fo advance what I feel is the essenti- ' 
ally liberal cause of restoration of legal pro
tection to the unborn child. While I might 
have preferred to see a Constitutional Amend
ment which contains on its · face a ringing 
reaffirmation of the.equality of all members· 
of the human race, including the unborn, I 
believe that your proposal, Mr. Chairman, 
nobly and effectively advanees that cause. 

I say this because: · from a legal 'point of 
view, the unb.orn would :not be treated ·dif-

ferently from other human beings in the . of human affairs."' Thus, implementing 
Constitutfoiial lext were your Amendment legi~lation is always needed to · adapt the 
to be ad~pted. 'flrrpughout. the Constitution, broad and sweeping formulations of the 
including its Amendments, the legislature is . Constitution to the needs of everyday law. 
often· prohibited from legislating with par- · · With this as a ]?~ckground, let me proceed 
ticular effects and often· empowered tci legis- - . to an "analysis of the Amendment's language. 
·1ate on particular ·subjects, but, except for • ' . 
duties related to. the operat/on of the. gov- The Effect of the First Sentence: Reversal 
ernment itself (such:.."~ apportioning the of Roe, Its·Holdlngs and Its l,'rogeny 
number of House members· for each State• 
and determifiirig their pay'), the legislature 

,.is never required to legislate. · 0 

It is important tci note that any Consti
tutional Amendment will ·need state and 
federal legislative support. This is so because . 
the federal Constitution, even when it con-

. tains provisions that restrict private conduci 
such as are found in the Thirteenth Amend
ment, is not a criminal code nor a regulatory 
statute. Even when a provision is seemingly 
self-executing, . the :constitution prohibits 
but does not punish and therefore doc& not 
compel conduct. As Chief Justice Marshall 
reminded us so eloquently in.McCulloch v. 
Maryland, "We must never forget thai it is 
a ~onstitution we are expouriding .... [P]ro
vision[s] made in a constitution [are] intend-

, ed to endure· for ages to-come, and conse-
quently, ~o be adapted to the various crises 

T,he_ first sentence of S.J . Res. 110 reads, 
• · Continued on Page 9. 

·***** ... 'Williams v. Zbaraz, 100 S.Ct. 2694, 2696 (1980); Harris 
v, McRae. 100 S.Ct. 2671 (1 980). 

'Gold~rgv. Kelly, ~97 U.S. 254, 25~ (1 970). 

'U.S. Const. amend. XI'!, §1. 

'Goldberg v. Kelly, 3'97 U.S. 254, 264-M (_1970). 

"' ' They_~Want trr Be Babied Themselyes, N.Y. Times, 
Nov. I •. 1981 , at 20E. · · 

. •u.s!co·nst. art: I, §2, cl. 3, 

'U.S. Const. art: I, §6, clh. 

' McCulloch V, Maryland, 17. U.S. (4 Wheat.) 316. 407. 
415 (1819) (emphasis added). 

Wilt She 
_Be The 

,·,Patroness 
·of the 

Unwanted·?'' 
The true , moving story of t-hci blind , la,me and dis: 
figured hunchback -- disowncid and rejected by parents 

. and, some feligious _ _. wlio :radiated -an inner beauty 
and peace that those who met her never forgot. , 
, They lciarned-.that Margaret's spiritual beautification 

' is 'God's answer to those who would call her , those 
_ like her., or even those physically pe.efect children who 

are simply ' 'unwanted'' by egocentric parents and society, unloved. God loves them all ... and 
He has a place and a role for all those He gives to a world whose faith is weak! He is trying to 
tell us ·something about His love. ' · . 

Already thousands of Ame.ricans (and -others) of all faiths have been inspired by the ·story of 
"The Unwanted Saint," who they' are praying will someday be name.cl the " Patroness of the 
Unwanted.'' ' ' · • · 
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A Legal Analysis 
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~~:· :.1ietween ..Chisholm ' and thi Amend~e&t•s Rae"), the public hospital case (Poelker v. 
· · ratification -to COl}cludt 'that the •. i>~ple Doe'l), and the parental notice·case (H.L. ' 

strongly bejieved that the Cbisholm majotity__ . v. Math_,:son-'') contain · reaffirmations of 
opinion was wrong_in denyi_ng, and tiie,dis;:._ '. the tenets of floe, Doe, Danforfh and 

"A right to abortion is not 1c;,cured by this' senting opinion was co~ot ' in asserting,·· Colaulli, the reaffirmations would be vacat-
Constitution." . · t!J.a~-suing a state, without its coi:isent, was ed. Any.cases decided between now and the 

·This" sentence would. reverse Roe v. unknown in law and unauthorized by the Hatch HLA's ratification would be reversed 
Wade,' its companiQn· case, Doe .v. Bo/- Constitution·. · · to J_he exte9t Jhey rely upon or expancl the 
ton," and their progeny, which declared • • <,:By similar analysis, any future court would . holdings in these cases. In addition, any 

.. that constitutional prote_ction of privacy in- . have tci concluµ,:"that the Hatch Amendmeni;:: . other cases that cite or otherwise. relyiipon 
.., . eludes a "decision whether or not to termi- was intended to overturn Roe and!'itqm5i- •,· such holdings would stand only 'to the extent 

nate . .'._pregnancy"'' free of "unduly bur- eny. ·certainly, it . could not ~atiottally they could retain vitality independent of the 
den(some)'''' ''governmenta) restriction on · conclude that the Amendment was 'designed -- support drawn from reliance on those au
access to abortions."" The right of privacy.. merely to reaffirm ·the decision already thorities. The numerous lower cases de
under the Fourteenth Amendment" would established iii Maher and Harris that there pendent on any of the Supreme Court's 
~o longer in~lude protection of access to •is ·no "unqualified 'constitutional rigj:lt to abortion holdipgs would also fall, The slate 
abortion, Nor would aijy other section of an-ab9rtion'.1 

" such that the government would be ,wiped *an: as far as judicial 
the Constitution include' such a right: · No must ·pay for ' the abortion of indigen(s." precedent is concerned, it ·would be as if 

. court could.find a right to an abo1tion ex- It would be uuerly. absurd to iissume that Rpe· and .its. prqgeny )lad never existed. 
pressly or'iinpliedly under the Constitution. the people wouid have gone·to the lengths Such questions as those of the relative rights 
TIie explicit intent of · the Amendment, as necessary to adopt a ·constitutional Amend- of parents and children or husbands . and 
announced by its spqnsor ,;; · establishes that' ment only in order to. secure a confirmation . · wives in 'the context of · abortion would be -
the Amendment eliminates any such right, · of those decisions. • · · ..,. · restored to where they stood before the 
however formulated, as a constitutional Let me also point out ''that the · first adoption of 'Roe and ' the subsequent de
matter. This should be reiterated in the sentence will have to be.'considered together cisions dependent on it. , 
C6mmittee Report, . with the second sentence, which provides What of anc\llary questions deci'qed in 
, The words "right to an abortion" are for a plenary_ power to "re.strict and pro- thcs~ cases, such · as issues of standing, 
used in their broadest sense and therefore hibit <1bortion,'.' a power which clearly could procedural_ holdings, and the like? They 
include all lesser legal concepts. Since that not be interdicted )ly any antecedent abor- would have the same precedential status as 
right would no longer exist under the Con- . tional liberty. • · - · , the holdings in the _many ~ases which . are 
stitution, any lesser formulation . of that While this is the clear intent and effect of ' frequently cited-'"as "teversed on . other 
right would likewise no l!)nger_ exist under the language as drafted, it should be altered grounds,"" ·, • 
the·Constitution. . . slightly to stress that intent: '. An interesting question is what would be-

S,J. Res, 110 is modeled. on the Thirteenth , "No right ' to abortion is recognized by come of the holding in Roe that, the im)lorn 
Amendment -in the sense that it applies to · this Constitution,"" " ate not "persons" under the Fourteenth 
abortion- as an institution," f11st as · the "No" emphasizes that any such rights , 9ontinued on Page ll 
Thirteenth Amendment applied to -slavery are comp_rehensively denied. "Recognized" · 
as an institution, including all its badges is preferable to "secured" 'because "secur- .. 
and incidents.'.' Thus, any purported cortsti- ed" has too "benign a flavor," ;is Pro
tutional right which is conceived to place .fessor John Noonan has testified.'' It is ***** :' 
obstacles in the way of the legal prohibitio11 also preferable to "conferred" because _the 'Roe v. Wade, 410 u.s.113 (1973). 
of abortion is intended to be· no longer se- latter term could conceivably be construed 
cured under the Constitution. not to ·cover putative Ninth Amendment "Doc V. Bolton, 4i'o U.S. 179 0 973). -

The concern has been expressed that, rights and TeJ1th Amendment powers, which' "Rocv. Wade 410 u.s. 113, 1530973). 
because the words of the Amendment do are not conferred by the Constitution, but 
not track precisely the ·words employed by merely "retained _by" or "reserved. to the , " Maher v. Roe, 432 u.s. 464,474 (1977). 

the Supre'1}e Courtin formulating the right people."" In addition, it would be -we)) to "Hiifris v. McRae, 100 s.a: 2671 , 2688 0980)_-
to privacy on abortions, the Amendment stress in the Committee Report that )Jie -
_might;be_ c!)pstrued by the Court to leave Hatch Amendment _is intended to preclude , "See Roe v. Wade, 410 u.s. 113, 154 (1973), and the 
some o, all of those formulations intact, reliance on 'Ninth anci Tenth Amendment , cases cited therein. • 

despite·the clear intent of its framer. reserved rights al)d powers·. - · , 
An attempt to cure this reput,ed imperfec- It follows from the first sentence that any " 126 Cong. Rec. 510194• 510196 (daily ed. Sept. 21 • · :.19f1) (remarks of Sen. Hatch). 

tion might welllead to the result it sought to holdipg in any federal or state case that _relied 
• 

1'For abortion as an institution ·comparable to slavery, 
. se.e J. Noonan, A Private Choice: Abortion in America 
in the Seventies 1-3, 80-89 (1979). 

avoid. Were the amendment to be tied to · .upon recognition ·or a federal constitutional 
any technil:al formulation, the-Court might "right to abort" ·would ·be reversed to the 
well escape it simply by.altering the formu- extent that the existence of such a "right'.' . 
lation it gives to the right, It is important was a necessary predicate.of the holding. '- "Jones' v. 'Alfred H, Mayer co., 392 u.s. 409, 440-43 
to recall that, unlike statutes, -a copstitu- ,· Thus,. for example, the Supreme Court's (1968). . ' 
tional amendme?t is necessarily broad al\d decision in Planned Parenthood of Missouri 

"Both literally and in terms of the , 
fran:,.er's intent, S.J. Res . . 110 ends 
any and alt constitutional support for 
abortion. '' 

sweeping in its wording. By using the generic 
term "right to abortion," t!)~ entire field of 
possible aspects or reformations oL a,ny 
abortional liberty is encompassed more thcir
oughly than would . be the case were !he _' 
amendment to tie itself to specific language 
quoted . from Roe, Doe, or one of .their 
progeny. Both literally and in terms of the · 
framer's intent, S.J. Res, 110 ends any and 
all constitutional support for abo_rtion. 
_ In 1795 the Eleventh Amendment was 

adopted II in response to, a Supreme Court 
decision, ChisholrtJ v. Georgia,'! which 
held that a state could be sued by a ciiizen 
of another state. Its text denied federal 
jurisdiction of "any suit. . . against one of 
the United States by citizens of another 
State, or by citizens-or subjects of any For
eign State." " The Supreme Court later 
held that it operated also to badederal juris
diction of a suit brought against a state by 
one of its own citizens, relying on a close 
examination of the history of the adoption 
of the Eleventh Amendment." It noted the 
strong public reaction against Chisholm, 
and drew on the discussion of the decision 
and of the Amendment- during -the period 
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v. DanJorth,-" declaring that the state cane 
not gqmt husbands and parents of minor 
children "veto power" over the abortion 
decisions of wives arid children would be 
implicitly vacated. Since· abortion would 
no longer be a "co.m;titutional right" under 
the Hatch Human1 Life Amendment, it . 
could not be claimed as a basis on which 
statutory provisions such lloS the spousal ·and 
parental consent provisions at issue i,n Dan
forth might be stricken. (Of course, Dan
forth's invalidatioh: of the ban ~O!l saj_ine_ 
abortions and its'fefusal to allow the imposi-

. -tion of a standard of care to preserve the 
life and health -of th~ fetus ~ould also be 
reversed.) Co/autti v. Franklin,; , striking 
another standard of care provision, and 
Bellotti v. Baird IP' which held unconsti
tutional a parental/judicial consent law and 
which set forth rigid rules for determining 
the constitutionality of suth laws, would 
also be reversed. ln addition, to the extent 
that the nonphysician abortion case (Con
necticut v. Menillo"), the case abstaiping 
from judgement on a parental consent ll)W, 
(Bellotti v, Baird I"), the abortiop funding 
cases (Maher v, R-oei' and Harris v, Mc-

11Congressional Research .Service, Library of congfCSS, 
The Constitution' of the United ·states Or America: 
Analysis and Interpretation, S. Doc. No. 92--82, 92nd 
Cong. 2d Sess : 28 n.3 (1973). 

"Chisholm v. Geor~a, 2 U.S. (2 Dall.) 4!9 (1973). 

nu.S. Const. amend. XI. 

zaHansv ... Loµisiana, 134 U.S. I, 1~12, 15, 18-19(18~). 

uMahcr v. Roe, 432 u:s, 464, 473-74 (1977). Accord, 
Harris ~- McRae, 97 S.Ct. 2671, 2688 (1980). 

nThis language has ~n recommended by Professor · 
Richard Stith of the School of Law, Valparaiso University. 

. ~ 

upending Constitutio~al Proposals and Their LegJl-1 . 
,Impact: Hearings'dn S.J. Res. 110 Before the Subcomm. 
on the Constitution of,the Senate Comlll. on the Judici;. 
ary, 97th Cong., 1st Sess. -- (1981) (sta~tement of John 
Noonafi at 13). ..:.. . 

uu.s. Const. ame~ds. IX, X. ,. 

ap1anned Parenthood of Missouri v. Danforth, 428 
, U.S.52(1976). - .· 

"Colautti v. Franklin; 439 U.S. 379 (1979). 

1.'Bcllotti v. Baird II, 443 U.S. 622.(1979), 

1'Con_nccticut v. Menillo, 423 U.S. 9 (1975) .. 

11Bcllotti v. Baird l, 428 U .S:- J32 (1976). . . 

11 Maher v. Roe, 432 U.S. 464 (1977). 

1~Harris v. McRae, ·100S.~t. 2671 (1980), 

"Poclker v. Doc, 432 U.S. 519 (1977). 

"H.L. v. Matheson, JOI S.Ct. 1164(1981). 

ucolum. L. Rev ., Harv. L. Rev. Ass'n. U. Penn. L. 
Rev., &.. Yale L.J., A Uniform..System of Citation 46 .. 
(12th ed. 1976); see. Hanford Life Insurance Co. v. 
Blincoe, 2.55 U.S. ti9, 134-36 (1921). ' 

As early as 1967 -- six years 
before the pro-life movement · 
was organized·_._ Father · 
Charles Fiore, O.P., then a. 
college· professor with a. grow
i~ reputation as a .preacher, 
was travelling the country 
speaking out against 

. abortion. ·· •, 

In 1971, hefoundedI.D.E.A. 
to prbvide pro-life·materia.ls 
at discounts to individuals 
aniicgroups throughout the 
U.S., eentra.l and South 
America., England, Ireland 
a'nd Australia, He lectured in 
Europe on the_anti-llfe; anti
family ideolegy of the abor
tionists while teaching 
(1974-75) at tlie University of 
St, Thomas Aquinas (Angeli
cum) in Rome. 

,,:-v , ·ti'~ fl ' J• 

· · Father Fiore pioneered a new 
aspect of the U.S. pro~·llfe 
activity when, in 1977, he 
founded the Nati9nal Pro
Life Political Action 
Committee, Its record of 
electing pro-lifers to 
Congress is unsurpassed, a·s 

.- Mike Wallace.of CBS-TV re- , 
cently acknowledged, calling 
~t "the most successful 
·political !l,Ction committee in 
Washington,'' 

In 1981, Father Fiore began 
orgafiizing Catholics for~ 
Moral America, to provide . 
Catholic laity with a means to 
express and lobby in the -pub
lic sector for-authentic 

·-Catholic values , 

Now you can hear and see 
Father Fiore prea,ching the 
pro-life message·, as video
taped bef9.l.'e a; Micpigan con
gregation this y~ar. You'll 
understand why he is 
respected by'religious and 
political leaders alike, as well 
as by pro0 lifers everywhere, 

Available Autumn, 1982 
Approximately 28 minutes. 
Specify VHS or BE,:A format. 
Price to be announced. 
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HoRe for Pro-Life Strategy 
Continued from Page 7 

the Court's perversity? Wouldn't we be this. -We ratify the NRLC Amendment, year, for the first time, more pro-life Sena
giving the Court an opportunity to inter- and 12 years'laier it is rescinded. What legal tors will be up for re-election than anti-life 
pret Amendment I as saying that anti- schoiar would then say that _irothing at all Senato.rs; so we will .be thrice blessed if we 
abortion legislation is at most permirred has changed, that the unborn are still obliga- hold our own.in '84·. So1again I ask: when? 

despite its recognized authority to construe under the Constitution, hence not obligatory torily protected under the true meaning of In· another decade? in two? Who now is 
the Constitution, does not in fact construe . . -- an opportunity for the Court to write into the .14th Amendment? ·seriously, to. persist talking of the far,. far future? · 
it, when it misconstrues it. In other words, the Constitution · -that hideous principle ' . in this line of argument is to reason oneself Of ·co~rse, tlien: · is· no guarantee that we 
the theory seems to hold that misconstrue- "that innocent life is subject to destruction into a box in which, logically·, one can do. can 'soon p~s tl\e Hatcli Amendment eiih~r. 
tions are not bad 

0

legal moves but r,on- at the discretion of legislative majorities;'? nothing at alf .but waJt for the ·'court to or ratify it if we pass'i_t. .It .will take every 
moves, nullities. · Obviously, such a tlieory S(! stated, the objection before-us -is a p~r- · change its ljlind! · _;' , ·. x ·. fibre we·haye, arid tli~ some. · But I observe· 
faces many .difficulties, but nothing in. iny fectly. reasonable one. It presents a fear (5) By contrast, the fu_rther practical fear that every pessimistic": as_sessment of our 
posiiton obliges me ·to quarr_el with it. .-In ·which, -though I don't lose sleep over it, I sq · tl)at we could work oµrselves to the bone, chance·s-on Hatch is an a fortiori argument 
fact, I have chosen not to quarrel with it. I · share. But so stated; the objection has a ratify the Hatch Amendment, and then get · against the one_-Amendment ·strategy, and 
have chosen to accept.the view.that there is simple and practical anwer. Senator Hatch's ·nothing out of Congress, 1s pplitically absurd. · that every charge of chanceyness against 
a· ... true meaning" to the 14th Amendment · language is not going to appeadn a vacuum. The only way such a thing-could happen is Hatch- is an a .fortiori argument against 
which includes unborn children, and hence When the Senate Judiciary Committee re- if the Pro-life Movement itself collapsed as · pushing ihe Human Life Bill alone. For 
I accept the view that an obligation to· pro- ·ports · it out, the proposed Amendment will a political force somewhere towards the end though I acq:pt completely the iniellectlial 
tect them already exists in the law in princi- be accompanied by a careful statement of of the ratification process, giving us a paper : case which the Bill makes, I would·not bet 
pie or in theory, l concede all of that. Wl!at legislative intent, which every Coun·is bound · victory and n,o muscle to inake use -o'f it. . cab fare that ihe Supreme Court will acknow-
·1 utterly reject is the attempt to confµse this to follow. As Sen. Hatch and his staff have Why woula such a thing happen? \1/hy · ledge 'its cogency. What ,makes · the Bill 
realm of theory with the practical realm of said repeatedly, this report will mak~ it , would . a movement, marching to victory vulnerable is not Constitutional law but 
fact, in which the views we ,have been dis= . clear that the Human Life Federalist Amend- froin state to state, suddenly fall apart? We predictable judicial perversity. 
cussing have no color of reality. In practi- .ment is not intended to deny that the unborn . co.uldn 't just lose·some key leaders, because · · Let us now face the final worry contain.ed 
caliry, the 14th Amendment means, -alas, are persons within the meaning ofJhe 14th we liave never been all that tightly centralized in this objection. Suppose we had tlie Hatch 

' what the Court says ·it means. In .practicality, Amendment; C<ingress will ·go on record as -· a fact which has. always been a part of our Amendment in place, and suppose we had a 
babies die by the mifliol\S while-the state is• saying that it finds the Supreme Court's strerlgth. So I don'qee it. Eit!Jer we shall inixe4 record, ups and downs, on getting · 
forbidden to protect them, in what is a real- reading of the 14th in Roe v,, Wade un- not have the stre!igth to ratify anything, or ,- satisfactoFy prohibitions out of Congress. ·. 
life contradiction between . our .law and · ·persuasive. Thus, since the Hatch Amend- else we· shall have that strength, in which .-Could we end _up stuck in ·a halfway hoµse, 
God's. Therefore, what is n~ed in practi- mc_n\ is proposed only \n _the absence of a case we shall als? have the strength we have nev~r able to gei our ·definiiive Am~ndment, 
cality is precisely a Court-proof permission satIStactory construal of the 14th, the Courts already demonstrate_d so uften, the strength ·struggling forever over every loophole, never 

·, to bring the slaughter to an end:· Given this will be forewarned not to interpret it as to get favorable legisl~tion out of Congress. able to rest? 
context of practicality, it is surely whimsical blocking the restoration of·such a construal On th~se five grounds, the first and princi-· It is hard to play the prophet, but I invite 
(I am tempted to say "perverse") to in- ·in the future. Armed with such a record of pie objection to a two-Amendment strategy you to consider a fascinaiing· possibility. ( 
sinuate that the Hatch Amendment's asser0 legislative inreni, Amendment I will leave fail~. , have said very little in these pages about the 
tion of permission ~enies the 14th Amend- .intact any and all obligations arising under The second_ objectioo is a very much sim- Huma.n Life Bill, except to reject the idea of 
ment's implicit assertion of obligation, when the 5th and 14th Amendments, while still pier affair. It runs like-this: pushing ' the Bill alone to the exclusion of 
its ot?vious fcirce is ,rather to deny Roe v: doing its own distinctive job of overthrow- The two-Amendment strategy is a wild the Hatch Amendment. But now let us think 
Wade's .assertion of/non-permission. ing Roe v. Wade and ~let us not forget) - anil crazy gamble. We are supposed to about . the Bill as an answer to: this final 

(4) Now that we are on the level of practi- federalizing the protection oft-he unborn. dedicate our energjes to th'e passage and worry. With the Hatch Amendment in 
cality, the objection can be put in a slightly To anyone who persists on this point, _ratification of a11 Amendment whose in- place, the Human Ufe Bill, passed by simple 
different way. Suppose my point, that.obli- . alleging that the Hatch Amendment carries- completeness is 'acknowledged. Tl\en, we majority, would restore the 14th Amend
gation implies pennission, is conceded. Then · a dangerous implication with 'or without are supposed to convince the Congress and ment personho_od which Hatch omits . At 
the objection is: ·it we believe in the obliga- such a ieco~d of iotent, I reply_ with a 'tu the people that yet another Amendment is the saine time, the'Hatch Amendment would 
tion, why don't wc·assert it? Why ratify an · quoque. Even a definiti_ve Amendment, required. The truth is that neither the people strengthen immensely the Supreme Court's 
Amendment which only° asserts p.ermission precisely because it is an Amendment, · nor the politicians have any such patience likelihood to ac£ept"the Constitutionality of 

- and so invites- the misinterpretation tha! carries the. implication that we _ar~ "chang-' . , with 011r is~ue. '.'The first Amendment we the Bill. Try to look at the situation from 
· permission at mosi is what has -been asserted? ing" the Constitution and so suggests that, get will -be the last Amendineht we get." Mr. Justice Blackmun's point of view. 

In oiher words, regardless of th.e logic and .until we have' the AmendJn~nt, the Consti• Or'·else, in the very best of possiple worlds; ~Without the'Hatch Amendment, 'the Bill is 
the practical context, wouldn't yte, by rati- tution fails to require the protection of th·e our definitive Amendment would be decades, trying to enforce the 14th-Amendment by 
fying Amendment 1, be givin&a,hostage to . . ·unborn! To see the point b_etter, picture ' maybe generations1 away . . Why settle for riia'king a"'tin&ng of fact abolit a c'lass of 

Exc lusively 
from I.D.EsA., Inc. 

Tiie·rwo Faces Q.f Planned Pareiltt:,__oqd, bf Robert" 
G. Marshall ~nd Charles A. Donovan. , 

Two Washington-based pro-life activists with wide 
governmental experience on and off Capitol Hill, 
have written wha,t may be the definitive study · of 
Planned Parenthood's involvement with programs
undermining family lif~, despite its benign public 
image . . ' . a ·. . 

_ r 'Nearly three years in the writing, The Two Faces 
of Planned· Pare~thood is thoroughly documented. 
It deals with Margaret Sa~ger's own life and philos• 
ophy, the early and current attitudes of the organiza
tions she fQurided, Planned Parenthood,.s use of 
gQverriment tax'.funds to further its programs, its in• 
volvement in abortion and abortion-counseling, its 
teen sex education programs that influence our 
schflols· and children behind parents'. backs, arid 
much more ... 

Thi's well-written, readable book "could well mean 
the final turn-off qf the spigot for the millions of •· 
dollars of tais.-funds Planned Parenthood receives to • 
further its 'family-banning' programs!" says Con~· 
gressman Robert ~ Dornan of California. 
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Available Summer, 1982 ·
Price to be announced · 

such deferment? Why consign our true ideals beings (unborn children) which the Consti
to a far, far future? Why not work for tution (according to Blackmun) not only 
them now? . excludes from the . 14th Amendment but 

-I- think that I have · been answering this actµally includes .in a woman's spbere of 
objection all along. It assumes that we have privacy, so that she has a right to abort 
two real ways of working towards our goal, them. With the Hatch Amendment in place, 

' the one direct and sure, the other, (mine) however, this sphere of privacy disappears 
indirect and chanc_ey. I have tried to show . ·rrom the Constitution (Ha_tch 's first clause 
that this assump\ion is false, because the sees to that), -with the result. that no counter
"direct" ~ay is illusory. We have-an· en- vailing right any-longer stands in the way:of 
trench,ed evil in full swing,' booming with including these children under the 14th 
profi_ts, every year losing more of its old Amendment; their inclusion becomes again 
stigma among more: and more people, as . an open possibility for the Court '-· and the 
more and more cousins, nieces, sisters, and Congress, because it has _the Constitutional 
families-next-door resort to it. In the teeth power both to protect these children and to 

·~or that massive and growing reality, the enforce the 14th Amendment, can make a 
"direct" route requires us to amass a two. decisive finding of fact about that very pos
thirds majority in both Houses of Congress sibility. Indeed, the ' Justices would know 
for a definitive Amendment so tight that it that ttie very ratification of the · Hatch 
doesn't even allow an exception for rape. Amendment reflected a national judgment 
Indeed, the ·"direct" route -requires us to in favor of the pro-life position, whoRvery 
win every excc;ption-clau·se battle by a two- core ,s the conviction that abortion violates 
thirds majority, · wlien, to this day, we the rights of a human person . . So in the 
cannot. win some of them by simple majority; presence of · the Hatch Amendment, the 
!s this good ':s_tr/ltegy? ls it even cbmmon Supreme Court.' would be forced to see the 
sense, when, · inste~d. through the Hatch Congress' fact-finding in the Bill as a con- , 
Amendment, we can create the conditions firmation of the whole nation's finding. So 
which. will make it possible for us to win Hatch plus the Bill is a combinatipn power-
every excep1fon-clause ~attle by simple ma- ful enough to allay all reasonable fears of a 
jority? Good strategy yields opportunities., halfway deadlock . In a two-Amendment 
not impotence. strategy, it could well turn out that our 
·, Or is it alleged that, despite our present s,cond and definit ive · ,Amendment will be 
shorta'ge of votes, things will look up? I ask -0ne. _which is in the Constitution already, 
why, a~d I ask ajten. First the "why" : waiting only t ci be enforced by a Human 
wnat cause is turning things more in our Life Bill . . . 

~-.· favor? Is the AMA turning against its abor
tion pro.fits? Are the women 's gr9aps 
turning against "choice'" '.! I( not,- then 
what is gQing to change the minds of hitherto 
anti-life membei:s.of Congress who are not 

-'.... up for re-ele'ction iii 1982 or who, if up, are 
in no real danger-of being defeated by iis1 

On these grqundsJ the second objection 
to a two-Amendment strategy fails. . 
.'I (herefore co\ntnend the Hate\! ·Amend, 

meni ; and the new 'strategy which it implies , 
as our best course of action. . f ,~ 

W[lich. brings me· to the." when" : look at 
the l ist of thost likely to be uns_eated in l 982; , 
if is. numerically impossible tb turn 01.1 • '·. ·, , •. William _Matshner is the Chairman of the 
present vote-deficit 'into a, two-thirds ·ma- ,-'D.f!partineni oj 7-heology at . Christendom 
jority for a definitive Ainendmeiwby win- Gollege, Farr RoyaT, Virginia. · · 

- ning '82 electi_pns. ·-Look a~-;84: in that •· ,.·•,~-' - · ' 
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0
be doiie "to preserve the life or health ·of the "S. 1741, 97th Cong., 1st Sess., 126 Cong. Rec. SJJS28 

justified only°by a_'coinI?-Cllin& stateiµf~~t• mother/"' Previoµsly proposed amend- . (dailyed. Oct. IS, 1981>-
. ~ and that legislative .enactments must ·be - ments have attempted .to meet this' problem "Roev. Wad~410U.S: 113, 162(1973). 

A Legal Analysis 
Confi!,µedJrom Page 9 · 

· narrowly drawn to express onlY. the legi~_ ·without'specifically denying ihe existence of 
·. Amendment ." Nullification of the judici!il state interests at . stake.'~'._!)_-' Because the · a ct>nstitutional abortional right by stating "V. Rosenblum. A bortion, Ptrsonhood and the Four

teenth Amendmen·, (Americans United fo r Life Studies 
in Law.and Medicin.e ~o. JI , 1981). · 

abortion doctrine discredits the steps in the · abortional right remains intact cjespite the . particular circumstances under which abor- . 
logic, expressed as subsiQiary holdings, which pe'rs.onhood of the unborn, however; gov- ' tions would be permitted and proscribed" · 
led to the concluding holding creating 'the . emmental regulations 'intended ·to protect or_ by stat\.nt that . the -~ighJ 'to 4f e o( the , ~ ' ' Harris v. McRae,1oo s:ci. 2671_, 2692 (1980); J'.oelker 

· abonional liberty. The Court· itself iecog: · · ·the unborn could continue· to be ·"strictly :· unborn dominates or 1s "paramount'.' to v. Doe, 4~2 u.s. 519, 520-21 (1977); Maben. Roe, 432 
nized t}lat its holding that the ' unborn lack · scrutinized" by the courts and it is pOssibl1r : any other contrary "right which might be ·,: U.S. 464"i47B-79 0977>: Beal v. Doc, 432 U.S. 438. 445-
Founeenth Amendment personhood was that "personhood" alone would rlorenrure· , .. asserted . o . . ·, . : 

46 <197
7); Roe v.·Wade, 410 U.S. 113 · 162 u973). 

necessary to its decision." Arguably, there- the validity of fuliy restrictive gov~rrunenial The Hatch Human Life Amendment· meets ,;-fhis wo:iid depend u~-n princi~les of ,i,;te law. 
fore, with the adoption of the Hatch Amend- legislation. The rights of the unborn would Continued OJ' Page 12 · 
ment the constitutional character of the unc be balanced against . the privacy right of "Roe v. Wade, 410 U.S. 113, 152·53 0 973). 
born would be returned to pre-Roe - that the woml!Il and, at )east in some circum- · 
is, unsettled -- status . It would.therefore be stances, the latter Il)ight be held to prevail." . -~ · r;i * * * -tt_ 

0 /d. at 1s.S. 

possible for those who' have maintained &though (he States would probably h~ve a ... J . l!OP~. Examination of Proposal.sfor a Humon Life 
that the unborn are in some sCns~ :'Rer- - "compelling st~te interCSt'' in the· prOteclion )fR<;>e v.'Wadc, 41o y ~s ;·113, 158 (1973). ;_~· i( I A mendm_ent, §§11(2). Il(3), in Restoring the Right to 
sons" 11 under the Constitution to renew Of the" unborn once they were "persons/' it ~. · · · -.. Life: The Human'_ f:.,ifc Amcndme:nt(J . Bopp ed. 1982>· 

, , • • , • '
1/d. atl.56-57. ;!~t'.?.· ·,...., 

their legal claj_ms since. the personhood of is noteworthy that in-Roe the Ci;,urt ri;,;og- _ " Roe v. Wade,4I~U.S. 113, 163-64(!973). 
the unborn would again tfan ·open question. · nized such a "compelling state interest" in · "&e Steiriberg ·•i 11rown, 3Zl F.Supp. 74i, 74f>.47 
Moreover, if it vacates the personhood hold- the unborn after viability, yet still required . (N.D. Ohio 1970); R. Byrn, An American Tragedy:' The • "E.g:, ·s. J . Res. 17_. 97th Cong. 1st Sess. (1981). 

- , t_ · · SuPreme Cqurt fon Abortion, 41 Ford L. RcV. 807, 839-
ing of Roe, the Hatch HLA"would remove a th~t post-viability ab,ortion oe _ legal when 57 (\973), 
highly significant legal impediJrtent to . a 
federal, declaration of\jii.born· personhciod, 
such as that. in the HumaJ1 Life Bill (HLB) 
presently before ihe C:::ongress." . Sfoce this 
Amendment would. at. least call into ques_tion 
the validity- of' the Supreme Court' s pdor 
declaration of fetal nonperso~hood, it would 
implicitly require courts examining an HLB 
or otherwise confronted _with a claim of 
unborn personhood in the wake of its pas
sage · to reevaluate carefully the logic .by 
which the unborn were previously denied 
constitutional status. (It is cenain, however, 

' that the Hatch Amendment would not, of 
itself, make the unborn ''persons. ' ') 

On the other hand , it is possibl~ thafthe 
interpretation of tl)e word "person" in the 
Founeenih Amendment "to exclude the un~ . 
born could conceivably be considered by 
the Supreme Court as extraneous to its 
creation.of the.abortional privacy right and, 

, therefore, as unaffected by this Amendment. 
In other words, the Court might hold, when 
interpreting t~ , Hatch An)endment, that , 
evejt thoug_h,lhe a90,nioiial iighi of privacy _ , 

' !s nb ,loit8"er ·,:,scCUl'ed tirih'ei ·con1stii'J'tion,. 1
' ·~ 

the unborn are still ' not persons "in the 
whole? sense'"' ul)der the federal Constitu
tion because-its framers did not intend them 
to be. Such a conclusion would be errone
ous, as I.sought to demonstrate last year ii) 
-iestimony before the. Subcommittee on Sep: 
araticin of Powers.' ' Af\er the adoption of 
the · Hatch Amendment, however, states 
would uiiqu_estionably be free to · make the· 
unborn persons under th~ir constitutions 
andlaws . · · 

Even apart- from · the second sentence cif 
the Amendment, the_ nullification of the 

- "right to . abortion" ac,:omplished by the 
fi_rst sentence would allow legislative pro- ' 
scription, of abortion. , In 'the absence o.f 
suCh a ' ' right,'' variolls governmental en
tities, acting_ within their traditional spheres 

, of. jurisdictfon,might legitimately proscribe · 
or regulate abortion practices on behalf ·of -
their continuing, _already . i!!dicially iecog-, . 
!}ized, legitimate interest in the prote,:tion 
of fetal life." This means that those laws 
that prpscribe abortion which remain codi~ ' . 
fled could be reviyed," and that new laws · 
could be enacted within traditional spheres' 
of jurisdiction to proscribe and to restrict 
abortion should the v,irious legislatures 
choose to do so. 

Given the existence of the second sentence, 
however, .the most important legal impact 
of the first sentence, apart from its removal 
of a blot upon our jurisprudence, is that it 
assures that laws enacted by Congress and 
the states in accordance with the second 
sentence would be subject only· to the "ra
tional relationship" test and not to the 
more exacting ' 'strict scrutiny'' tesL ~ 

Previously proposed Human· Life Amend
ments tended to focus on assuring the legal 
status of unborn children by declaring them 
constitutional " persons," thus providing 
the State with a "compelling state interest" 
in tbe protection of unborn life sufficient to 
overcome the woman's "fundamental right" 
to choose .an abortion . ("Where certain 
'fundamental rights' are involved, [such as 
the abonion liberty"] the Court has held 

IDEA Ink 

rict dur reproductive rights by giving 
egislatur~ . . , The amendm~nt would 
oy out coJistit.uti.o.naUy pro~ei;I right 
Id give and state legislatures 

· eafth iislt•oi: life 

e- as effective 8$ any means so far proposed in assuring 
embersoftlie4uman family.'; 

Dennis J. Horan, &q., Chairman, 
,, · A"meric.cms Uniteq.or Life 

% 

l'atri(:iaA. Gavett, Executive Dir.ector~ 
elig.lous Coq:litio.n forAbortion.;.Rights 
~ . . . 

Terence Cardinal Cooke_; Archbishop of New York; 
Chairman, Bishops Committee for 

• · ~, Pro-LifefJf,altvities 

rights since thel973 Supreme Court decision. '.:l
Karen Mulhal{ser, for mer ExecutiVe Director, 

" National Abortion Rights Action League 

"The only people who should be unhappy.with Senator Hatch's proposal will be the judiciaor. $.J . 
110 would take much of the arbitrary power lo rule on abortions away from the courts, from e un-
elected judges who represent no one but "themselves, and give it to our freely elected le · rs, in 
Congress and in the states· . . . Most Americans would agree th._at no one has an absolute right to a ortjon. 
The Hatch Amendment would put that sort of logic into the Constitution where even the Supr~nie Court 
couldn't change it." 

Peter B. Gemma, Jr., Executive Director, 
National ~~o-Life.Poiw~(l/ Actio'!Sommittee 
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A Legal Analysis mutual authority of ·congress and the States 
to regulate commerce." In the commerce 

Continued from Page 11 , context the courts are dealing with a consti
- tutional grant of power to regulate inter

this problem directly 'by simpiy denying the state and foreign com111erce which is given 
existence of the abortional right that lies at only to the federal government." The 
the very heart 9f Gonstitutionally protected question of -a. power .of "concurrent legis-
abortiqn. It would not have been necessary lation" in the states thus arises only when 

-, for the Roe Court to have found the un6'orn the federal government has f!liled to act. It 
to be "persons" in order to hold that gov- is a very complex question ·whether ·and to 
ernmentaI proscriptions ci{l aboi:tion were what extent a st.ate may act, since-in S0!1}e 
constitutional:" But it was necessary. for _ circumstances federal ' legislation- will " be · 
the-Court to acknowledge the existence: of a held to "pre-empt" the field,'.' while in 
constitutionally protected abortional right others the state legislation will be upheld as 
in ord~r to . establish the sweeping judicial- _ apei:missiblecomplemerit." 

· eontrol over legislative efforts ·10 proscribe The cases dealing with pre-emption have 
or regulate abortion that has ensued from nci applicati_op.here. In eonstruiiig, the· mean, · 
Roe," -ing•of the "concutrenl power" '))rovided in 

To th~ e;>ctent that the right to privacy's· the" EighteentlTAmendment;the- Supreme · 
protection o°f abortion remained intact, any Court ·made . this~ clear J,iJ!le.' and again.~-• '· 
governrhental attempt to limit, i~s exercise__ Because, as in no other existing part of the 
would not only have to be supported by a Constitution, the · power ,to .. be granted, or 
"compelling" interest, but also would recqgnized is-"concurrent" -- and therefore 
have to be_ "narrowly drawn" to suit_ only · equal between anY. state and the Congress 
that interest." Thus, pri:>~criptive legisla- -- there is no reason 10: be concerned about · 
tion roight have to be very carefully and the application ·of the Supremacy Clause, 
specifically drawn to protect the unborn, • which establishes that the Co_nstitution and 
sorting- out any incidental or unnecessary -laws made in-pursuance thereo·f take prece-
burden, on the remaining abortional· liberty denctLover conflicting state laws," There is · 

f the woman._ When the right to abort is no b'asis for use of the S_upreml!_cy Clause to 
wholly and specifically abolished, on the invalidate stati: .abortion legisla~ion•because 
other hand, the "narrowly drawn" require- the use oU'concurrel)t power" affirms the 
ment that attaches to legislation that bu~dens equa(ity of state with national power in the 
a constitutional righi could not be invoked. limited field oJ the Amendment; there is no -

Under this Amendment', there.fore, state ' · need for its application because, unde~ l"an
and federal legislation would,not be sulijei:t'-\; guage that provides for, ''concurrent power 
to judicial review under the "sirict scrutiny" to restrict and prohibit abortions,-"· ther,e is 
test, ·but only under the less stringent "ra.!' no possibility of a genuine conflict. 
tional relationship" _test. Thus, if laws were ~· That ihere is no possibility of a genuine 
rationa:lly related io the · legitimate state _ conflict arising from "the independent exer
interest" in unborn -life by protecting that · cise of _the powers of -Congress and the · 1 
interest, they would be .held constitutional. - states to restrict and prohibit-abortion is the ,,, 

The Effect of the Second Sentence: 
Concurrent Power 

-..,1-, 

The second sentence of S.J. Res. HO 
reads, "The Congress and the several States 
shall have the concurrent, power to restrict 
and· prohibit abortions; Provided,_ That a. 
law o'f a Stare more restrictive than a law of 
·congress shall govern." · 
· The meaning of the. "concurrent power" 
shared by "Col)gress and the several . States," 
as used in a Constitutional Amendment ; is 
clearly established by decisions_ of the United 
·states Supreme Courf." The fullest · ex
planation is ii) -United States v. J,,anza," 
from which I quote: 

crucial factor, and it bears elucidation. 
When there was previously a provision of 

"concurrent power," in . the Eighteenth, 
Amendment to the Constitution, some lower . 
courts -indicat~d that ,by virtue of ,th~ Su-. ' 
prema~y Clause, · · tlie \\'.Ords of oil,e, de- ( 
cis\qn, "_I · es 

1
,0£.,!'i!1i!P)~diat~. ·and • 

· hostile col state witli federal law]-. 
the sta_te legisl,1tioil must .yield."" The 
Supreme Court •never , found·' nor implied 
any applicability of the Supremacy Clause 
iii Eighteenth Amendment, cases and there 

•is ·apparently nii ·case at any levef where 
there was .an actual "conflict" of any type 
between state and '.federal legislation with 
regar.d to prohibition. 

BY CANON CHARLES HfURET (I.D.E,A., PAPERBOUND~, 

IS.A TOTALLY UP·TO·DATE, NEW AND REVISED EDITION 

OF THIS LANDMARK WORK OF 6ATHpLIG EXEGE,SIS ON , 

THE
0

GENESlS OREATION AOOOUNTS V'IS·A-VIS MODERN 
SOIEN~E-. , . . \ •, 

'.fOOMANY GATH~LICS A.ND OTHEILINTERESTED 

GHRis'r1I-&s"oAME THROUGH THE REGfNT'BATTLEs 

· BETWEE~ "GREA~10:1ns;rs" AND "EvoLuTioN1sTs" 

WITH THE· IMPRESSION THAT THEIR'S WERE THE ON-LY 
• ' .~. 1:.. • • .,, . -· ~ • • ..,r •. . .-

OHOIGES.A V AU!.ABLE TO EDUOA:J:ED BELIEVERS. 

BEGINNINGS PROVIDES A -MIDDLE PATH BETWEEN 

EXTREMES THAT IS '.BOT!£ INTELLEOTUALLY RESPEOT· 

ABLE AND FAITHFUL TO THE BEST"AND FULLY · 

G.&-TH9LIO UNDER~T~DI~G OF Goo's REVEALED 
WORD- , . 

F ATHE;R IIAURET'S EARLIER 1964 EDITION HAS BEEN · 

REVISED AND BROlJGHT UP·TO~DATE IN THE,LIG~TS OF 

OURRENT BIBLIOAL EXEGESIS
0

AND SGIENTIFIO 

THOUGHT.BY A NOTE:D AMERIOAN CATHOLIO 

SGRIPTURAL SOHOl!.AR. THE i;IO()K INGLUDES ~OT ONL y 

A "DETAILED ANALYSIS OF THE0BIBLIOAL OREATION .. 

'A.ooou:r;Ts, BUI' HELPFUL AIDS,TO TEAOHERS AND 

,PREA.OHERS, ~I:J:H HINTS ON ADDITiON.AL SOUROE 

MATERIALS'. INOLUDES ~ DETAILED INDEX. 

.GANON HAURET STUDIBD IN ROME AT THE GREG~RJAk 

UNivEns'I-tY AND THE PoNT1F10AL B1m.mAL 

INSTITUTE, AND•HOLDS T~~"S.S.L. (Lwi~TIATE iN 
SAORED SORIPTURE) DEGREE AS WELL AS DOGTORATES 

IN THEOLOGY FROM THE GREGORIANUM AND THE 

" UNIVERSITY OF STRASBOURG. -

federal law. ' There would ·be rio conflict. , 
1'hat the . Congress permits particular 

abortions merely means (however the statute . "Roe v. Wade, 41Q u.s. Ill, ll9 (1973). 
***ff-* 

is phrased) that it fails to ' prohioit them: 'Jfd. at 152.ii; 162. 
'i' \ " 

[lit means that power to . . take legis
lative 111easures .. :·s)lall exist in Con
gress in_ respect of the territorial ,limits 
o.f the United States and at the same 

... Consider the po_ssible ways in which fed
eral and state legislation might differ. 

1. €ongress might pass legislatioi:destrict
ing--or prohil)itil)g abortion (or both), while 
a given state 'did not)ling·: Th·ere would be 

'fhis in- no way inter.feres with the_ capacity'· 
.- of a ~tate, exet'tising ifs GOnCurrent pow·er, HS~~ An.tonio Sc~ool District v. Rodriguez, 411 U.S. 1, 

to proscribe them. Such abor_tions would l6-l
7<1973l-

·no eop.flict. ';.; 
simply be subject to injunction, prosecution, "Id. at 40. 
o~ any other ·remedy provTded under· law, 
although immune from federal interdiction. _ 

',• 4. The same analysis would apply if . a 

" ;:, . the Hatch HLA would free states 
to legislatively ()vercome the effect of -
any prio·r finding by their cdurts of an 
abortlona.lprivacy right under t~e state 

state outlawed some abortions but permitted 
others; and _the Congress passed'legislat/on 
outlawing•abortions permitted by the•state. 
There would be no cqnflict. 

50MC:Cormick & ·Co. v. Brown, 286 U.S. 123, 144-45 
(1932); Everard's -Brewaries v. Day, 265 U.S. -.545.1 558- , 
39 .(1924); United States v, Lanza, 260 U.S .. 37.7, J~0.8l 
(1922)i N~tional Prohibition Cases, 25"3 U.S. 350, -387 
(1920)"., 

"United States v .. Lanza, 260 U.S. 377, 381-82 (1922). 

5 .• Congress and .a state.might pass seem- •."See Cooley V, Board of Wardens of P,ort of Phila-
ingly incompatible regulat-ions about abor- ·delphia, ll u.s. (12 Hov,,.) 299(18ll). · 
tons that were not prohibited. For example, , 

·co.nstitution. '' · . Congress might require that all abortions be' "U.S. Const· art. 1, §8, d. l. 
performed ii) hospitals, while· a state might 
require that all or certain abortions be 
performed in free: standing 'outpatient sur-

· time the !lice power of the several 
-States within 'their territorial .limits . 
sh:all not cease to exist. Each state, as / 
also Congress, may exercise _an in4e
pendent judgment 'in,.selecting and 
shaping measures .... Such as are adop
ted by Congress become laws of the 
United States and such as are adopted · 
by a state become laws of that state. _,,. 
They may vary in many particulars, 
including the penalties prescribed, 
but this is an inseparable incident of 
independent legislative action in dis
tinct jurisdictions._ 

The meaning of the "concurrent power" 
shared by the Congress and the states when 
the term.is explicitly embodied in the Con° 
stitution is, "therefore, very different from 
t11e meaning of that and similar terms when 
used in judicial opinions concerning the 
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Prohibiteq abortions or ab.ortions done gical facilities. There would still be · no 
in ·violation- of -the restrictions would be. conflict. · · 
criives ,under. federal but not under state The key point '.is that the concurrent 

· law, and subject to injunction, prosecutipn, power prnvidecHiy the Amendment is "pow
or whatever remedies were provided in the er to resJrict and prohibit abortion." Und~r 
federal law, .though 'they would not be the Eighteenth Amendment's concurrent 
subject to punishment under state law. A powers•section, state statutes that penalized 
mere failure· to act by t\le state would not posse~sio~ of liquor-spetifica:lly licensed by 
conflict with the federal law." · ,-• fe.\ieriil,. la~ Y,ere upheld." ·- In the hypo-

2. A state might pass legislation restriciing :ih~tical .example, both laws would be consti

11See, ·e.g., qty of Burbank v. Lockheed Air Terminal, 
411 U.S. 6:14 (1973). 

~•See, e.g., Aske\i.- v. American Waterways Operators, 
411 U.S. ·32l (1973). 

"McCormick & Co. v. Brown, 286 .U.S. 131. 143-4l 
(1932); Van Oster v. Kansas, 272 U.S. 46l. 468-69 

.Jt926)\ Hebert v. Louisiana, ~212 U.S. 312, 314-15 
(1926); Vigliotti v .. Cominonwealth of Pecnsylvania, 258~ 
U.S. 403, 408-409 (1922), See also Commonwealth V, 

Nickerson, 128 N.E. 273, 27f-78 (Mass. 1920). . 

•'
1U .S. Const. art. VI, cl. 2; see Hines v. Davidowitz, 312 

, U.S. l2, 66-67 (1941). 

or prohibiting abortion (or bo_th), w.hile "tutional; and neither would be stricken; the , --"Commonwealth -v. Nickerson. 128 N.E. 273,279 (Mass. 
Congress did nothing. There 'would be no· cumulative.effect within the state would i(e< 1720), Accorci Statev. !,ucia; ll7 A. 61 (1931); State V. 

conflict. that abortions could be performed neither ligaarden. 230-N.W·. 729 (1930); State v. Gauthier. 118 
The-situation would be the same as above; in hospitals' nor in free-standing outpatient A. Jso 0-922). . • 

but in reverse. A mere failure of Congi;ess - surgical faciliti$\fior, of course, in any "See National Prohibition Cases, 253 lJ.S. JlO, 387 
to act-would not .conflict with the enforce- .' ·"oiher Pll!Ce or facility)'. . .(1920) ("The p0WC[ confided to Congress ... is in no 
ment of State law. . . -~ .rheorCtkajfy: s:ongi::~ss might pass a wise dependent on or affected ~y act_!oll or inaction on 

3. Congress might pass legisl'ation out- law re_quiring O!:_ compellfng the.provision of !he part of the several S!~tes or any of tn<m.'-'). 
lawing some abortions bilt permitting others, cerµin abof!ions,'or a law proteciitrg certain .;!,{cCormick & G:o. v. Brown, 286 U.S. lll. 14l (1932); 
while a state passed legi~lation outlawing , abortions from' interference and a ~tate~ -;1~¥,ov.Moo,e.-212P .. ~49(Idaho 1923),a//'d26.4U.S. 

. some or all of the abortions permitted by Continiled o,pP~ge fj_ 56!1:!1924l- ' , . .... .- -, · 
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·,,:--.~ _,.,.· ' ' ' -
. .:.;·, ' . .:-. _ifirecf practical effects-if enf!)rced -- tl,rnugh , clusions as were expr_c:ssed by the Supreme 

.- ~ • · criminal .penalties, injunctions, disqualiffca- Court in its previous constructions cif "coil' 
· tion for funding, provi~icin-of funili~, or current power" -- since, as has been demon-

tfie like. Mere" declarati"on of policy- or strated, no such "irreconcilable ·conflici• : 
hortatory statements, or- failure fo a,:t; · coukf.ever eiist. Neverihele.ss, there could 

might pass a law prohibiting or restricting would not c_reate a direcJ,:_g~flict. " - - be ·great mischief. is the Court were to use 
those _abortions. For · example, Congress . What happens if an individua! -is sought the-proviso to find that only one law - which-

A I:egal An'alysi~~ 
Continued from Page 12 

·,;,,.': , 

rnight require that agencies receiving federal by both federal and state authorities for the ever of the federal or state laws it deemed 
funds make referrals_for ' "medically neces- faame transaction? This creates' no sub- "more restrictive" -- could be in effect in 
sary" abortions, or it might -penalize ~ny· · ·· siantive conflict, only the practical one of . any given stale at. one time: · 
individual who interferes with an abortion which jurisdiction would have priority in "· As between a statute outlawing all abor-
sanctioned by federal law. As applied to custody, trial and punishment. l~wo4lctbe:-- tions, but providing a $50 fine for its viola-
abortions within that state, the congressional resolved in the same way as in imy '.otlier tion, a,nd. a ·statute making an exception to· 
legislation requiring or protecting abortions case .in which an individual is subject ,to · prevent the death of the mother but providing 

. forbidden by the state would be unconstitu- both federal and stare charges, a common prison sentences for -it_s violation, which 

.. 
explicit in the Committee Report . 

Nevertheless, to ensure in the plain lan
guage of the Amendment that Lanza and 
the other Supreme _Court cases construing 
"concurrent power" can never be reversed 
by a future Court, the ianguage proposed 
by Professor Richard Stith of Valparaiso 
University would be desirable : 

The c,;:ongress and the several States ,... 
shall have concurrent power to enact 
legislation to rest_rll:t and prohibit 
abortjon. , Such laws shall, be· con
currently valicl . 

· This simply restates ihe essential holding • 
.of Lanza and tl)e other Supreme Court 
cases construing the meaning of "concur
rent power" in the Eighteenth Amendment, 
and eliminates any prospect, however re
mote, of their reversal by a future Supreme · 
Collrt. (" Abortion" is made singular in
stead of plural to emphasize its character as 
an ''institution.'') 

The Effect of the Plenary Power 
provided By the Hatch Amendment 

The "power to restrict and prohibit abor
tions" is b,rgad and plenary, designed to 
afford r~~sonable discretion to two sover
eigns, -feq,eral .and sr~te, to l~gislate on the 
subject matter of the Amendment: abonion. 
It allows the Congress and: the states power 
and aut_hority to pass whatever legislation -is 
deemed· appropriate to restrict and pro
hibit abortions. This includes a. grant of 
any lessor power, such as that of regulating 
abortions. By granting the states this plenary 
power in the federal Constitution which is 
the supreme law of the land, the Hatch 
HLA would free states to legislatively over-

, come the effect of ariy prior finding py their' 
· courts of an abortional privacy tight under 

the state constitution. So, for example, 
after the ratification of the Hatch HLA, the 
California, Massachusetts, and New Jersey 
state legislatures could override the effects 
of rulings by their· hi$hest state courts, 
'!'h(ch found a right to abortion in each of 
their state constitutions. This is so because 

-/ the Hatch HLA, as a part of the Constitu-
- tion itself, is a grant of plenaty power and is 

tional. 
7. Alternatively, a state might pass a law 

' protecting or requiring the provision of 
abonions precluded or restricied by federal 
law. So long as the federal law was in effect, 
such state legislation would be unconstitu. 
tional arid therefore unenforcible. -

To the extent incompatibility exists, a 
Constitutional Amendment ·supersedes all · 
previously adopted Ame!ldments and other 
parts of the Cpnstitution." (With regard to 
state legislation, the Supremacy Clause" 
would apply in the sense that the federal 
Constitutional Amendment would be the 

' supreme law-of the land, taking precedence 
over apy . state conslitution.), Thus, state 
legislation that restricts or prohibits abortion 
takes 'precedence, within that state, over 
conflicting congressional legislation that 
actively -requires .or protects abortion, and 

. congressional legislation that restricts or 
prohibits abortion takes precedence over 
conflicting state legislation that actively re
quires cir protects abortion . In order to be 
stricken ( or. its application enjoined as 
applied within a particular state) legislation 
purporting .to require or ' protect abortions 

· prohibited or restricted ·(incompatibly) by 
the other jurisdiction would have to threaten 

rn~41n~ 

. -
occurrence even now: in the ab;ence of a 
negotiated arrangement, the authority 
which first gets jurisdiction may first ex: 
haust it~ jurisdiction to ihe ex-clusion of the 
other, after whicli the other -~uthority gains, 
control." • 
• All of this analysis• follows inescapably 
from the language, "The Congress and the 
several States shall have the concurrent 
po,wer ·10 ~estric£ ·and prohibit abortions.'.' 
As introduced, the proposed ·Amendment 

' also contains a proviso: "Provided, That a 
law of a State more restrictive than a.law of 
Congress shall govern.'' On the basis of the 
analysis_ just presented, however, it fa likely 
that this language is unnecessary .. 

It is conceivable that the proviso might · 
tempt the Court to ignore United States v .. 
Lanza'' and embark upon a new construction 
of "concurrent," particularly since there. is 
some language in the introductory state-• 
ment" by Senator Hatch which might pos-

. sibly be viewed as suggesting that "pre
empti<;m" doctrine does apply. It.is impor
~ant to note that the emphasis in his state
ment on the need for an~~rreconcilable 
conflict"" before any enactment of one 
jurisdiction could invalidate the enactment 
of another should lead to· the same con-

.\ 

would be d~emed "more rest.rictiye"? .. If 
one jurisdiction proceeded by way of- criminal 
penaities, while the other employed injunc
tive relief and civil pamages securea. ,bY 
·private rights of action, might not one be 

- "more restrictive" in theory while the other ..,~ 
would be more effectiv.e in practice?. 
. Therefor,e, elimination of the ·proviso, as
it is now drafted, is recommended. It 
would be· preferable, to- end 'the second 
sentence with "abortion," and to rely spe' 
ci:fically on Lanza' and the other Eighteenth 
Amendment .cases in the Committee Report. 

Eliminating the . article· " 'the" placed 
before "concurrent" would also be de
sirable in order to· make .the Hatch Amend
ment correspond as closely as possible with . 
the language previously construed by the 

·court. 
In light of the existence · of such clear 

precedents 'on the meaning of "concurrent 
power" when that phrase was a part 

1
of the 

Constitution, a future court would be hard 
pressed indeed to misconstrue the clea_r 
intent of the Amendment. Removal of the 
proviso would leave _language entirely ade
quate ~o convey the intended meaning, 
particularly if the ·reliance ·of the Amend
ment framer upon those precedents is maae 

not a mere enforcement provision; although 
Continued on Pa~e U 

'***** 0 See State Board v. Young's Market Co., 299 U.S. 59, 
62 (1936). . . 

0 U.S. Const. ·art. VI, cl..2-. ' 

"Cf. Wynn v. Scott, 449 F.Supp. 1302, 1314-15 n.9 
(N.D. Ill. _1978), af/'d sub nom. Wynn v. Carey, 599 
F.2d 193 (7th Cir, 1~79) (legislative statement affirming 
fetus to be human being not unconstitutional despite 
constitution~ right to J.efminatc pregnancy}. · 

"Ponzi v, Fessenden, 258 U.S. 254, 2~i (1922) . 

"260 U.S. 377{1922). 

" 126 Cong. Rec. Sl0194, Si0197 (dailey ed. September 
21, 1981) (remarks of Sen .. Hatch). · 

ll/d. 

-
See Coup~n 
On Page 15 

Page 13 



A Legal Analysis · 
Continued from Page 13 

subjects and their subse,quent ,destruction) 
entails the same assault on the -unborn as 

· does termination of pregnancy, It is'essenti
ally part of .the institution ·of abortion," 

it contains within it the power to enforce. it would be subject to restriction and _pro-
This should be made clear in the Comrnitt~ hibition under the Amendment. ' 
Report. · The discretion vested in the legislature by , 

"Abortion," as the term is employed in the Amendment is . broad. Certainly, for 
the Amendment, encompasses what might example, the· legislature, in takirig ac_cciunt 
result in terminatiort of embryonic or fetal . of the facts that most women who obtain 
li fe from fertilization and thereafter. It _ abortions :are under_great stress, that they 
does not include the induction of labor after · are usually ignorant of the humanity of their 
viability in order to bring about the · earlier unborn child and unaware of the alternatives 
birth of a living infant. This .should. be available to them, and that they- are often 
made explicit in the Committ~ Report. ., much pressured by others, could decide to 
That which harms or interferes with the treat the ·woman subjected to abortion as a 
physical ii:itegrity of the embryonic odetal- second victim and decline tci visit eriminal 
life is encompassed in that which threatens punishment . upon her. , If-:tµe legislature 

' This does not mean . that other constitu, 
tional protections would be abrogated when- ' 

· ever it could be argued that doing so -- dis
pensiilg with, say, the,rule against unreason~ 
able searches and seizures" ·or ~lie right to a 
jury trial•• -- might more efficiently restrict 
abQrtion. As the Supreme Court said in 

. 
the several States, or by, Conventions 
in three-fourths -the;eof: as the one dt 
the other Mode of Ratification may 

, .be proposed by the Congress ... . 

Upholding ·the . Nineieenth -Amend~~nt 
:· against a claim that its alleged ratification 

[~ . . ) , .. . S.J. Res. 110 is intended to reverse · 
Roe v. Wade and al/-its·progeny that 
recognize the·_'!_xistence ._of a constitu~ 
tional right to· abortion~ . however form-
ulated. · " · ' 

. .,;· . 
the life absolutely; _thus, _nontherapeutic employed· tqis policy -- on~ followed by a -
fetal experimentation or genetic manipula- number .of. states" prior to R.oe, v. Wade ruling that New :York•; · liquor regulation ·by certai~·legis'tai~res violated provisions in ·· 
tion could be regulated or proscribed · in •a-Yet did punish t_he abortiollist,. the statute siatute, adopted under. the authority of the ' their s'ta:te consiitu.tions, the Supreme Court 
accordance with the Amendment. embodying this choice could not be held un- Twenty-first Amendment, could not bar the held,: "[T]he function of a state Legislature 

As pointed out·earlier in my testinfony," constitutional as a violat{on 'of the· Equal operation of a duty-free shop, at an i11ter-, . in ratifyJng a proposed amendment tome 
like slavery, abortion has become at/ insti- · · . Protedion Gtause of tl}e,Fourteenth Amend- national airport selling·jiquor for consump- federal Constitution, like the function of 
tution in American life. Just as the Thir- ment. This is because this sort. of policy . ticfn.C,aboard under -the supervi$ion of the · · Congress in pr6posirig the amendment, is a 
teenth Amendment, in abolishing slavery, choice woulµ be precisely what the Amend- federal cusioms service,' "Both the T;enty- . federal ,fui,ction derived from the. federal 
gave Congress power to deal with ''all ' ment intended to ·vest the!egislature with firstAmendmentandtheCommerceClause · Continu!donPage15 
badges and incidents of slavery,"'' so the thediscretiontomak~. Thepri,nc\J'lewould are part -of the -same Constitution. Like 
Hatch Amendment, in providing for the be the same as. that under whieh,the Supreme , oilier provisions of the Constitution, each 
concurrent power of Congress and the Court _upheld a state statute treating ~beer must be consid.erei,I ill q1e light of the other, , · 
states to "restrict and prohibit" abortion, produced within the state under the plenary and in· the context bf th.e issues at stake in · · ****·* includes {>owerto reach its .''badges arid. in• _ and dis'cretionar.y p,ow·~r .o~er. ,liquor· given <l;IlY conc~ete Case. ''.11. ~ HSeetcxt ~ccoO'lpaiiyillg tlotc I6supra. 

• cidents." Upholdi11g Ul)der th~ Thirteenth to the state when the Eighteenth Amendment •· .. · . . ·. i . 
Amendment a statute which it construed to · was repealed by the Twerity-firsf: "([Al • The Resolution· Proposing the Amendment "Civil Righ\s Cases. 

109 
u ,s. 

9
• 

20 
l
1883>· 

;prohibit private refusals to deal.on the basis classification recognized by the_T\\'.entyc,9rst "Jones v. Alfred H. Mayer co., 392 u.s. 409, 440-443 

of race, the Si.tpreihe Cour.t said, "Surely . Amendment cannot be deemed' forbidden ln-~ddition to discus.sing tbe Amendment (19611\. 'See also McDonald v. Santa Fe Trail Transp. 

Congress has the pciw_er under the ... Am~nd- , by the Fourteerit'h) .. "" , ' • itself, it is well td consider the ratification Co., 427 u.s. 273• 285•96 <1976J and Johnson v. Railway 
Express Agency, 421 U.S, 454, 459'60 (1975) lemploy-

ment rationally IQ determine what are .the As. indicated earlier in my testimony . process -- in pl\T,tjcular, ihe question of mentdjscrimination);Runyunv.McCrary, 421u.s. 160 
badges and the i11cidents ... , and the.a~thbr- during ipe.analysis of the-first sentence, the what legislative-majority should be required (1976) (right of black children of admission to private 
ity to-translate· that determination into effec- appropriate test would be whether the legis- in the state legislatures in order to ratify. nonsectarian commerciai schools). Cf National Pro, 

tive legislation_.'.'_" • The same ' principle lation bears a, "rational relationship" to , As of 1975, 17 states require a mai·ority hibition Cases, 253 u.s. 35o, 387•88 (!920) (Eighteenth 
-- - ~ v ~ - f - Amendment allows Congress 'to define nature of in-

should 'apply · to the . Hatch Amen\lmenf. . "legitimate state intere~ts" in ·restricting- . pf those present ancl voting to ratify a federal .. toxicating liquor); Everard's Brewarics v. Day, 265 U.S. 
Thus, for -example, Congress or a· state · .and-prohibiting aborti'on· recog11i,zed-by the Constitutional Amendment, _and ·two state 545, 566 (1924) ("[TJhe power io prohibit traffic in 
legislature could consider that in vitro ferti- ,Amendment. For exa_mple, a dis(-inct~on on·· . ~quire such a majority provicjed that it intoxicating liqours includes, as an appropriate means or r t" . h . b f (" h' h h b .- f . . . . . . "'..I d I fif h. f h I making that prohibition effective, pawer tO prohibit " 1za ton Wit out em ryo trans er m w 1c t e as1s o race m per,m1ttmg or i;estnctmg mcll-11 es ;\t east two- 1 t so t 9se e ected. _: traffic ·in similar liquors, although non:intoxicating."). 
human embryos are created outside the . abortions would obviously. bear no rational 24 s_tat~s requii;e a majority of those present 
human body, not with the intent .of trans- relationship to those· interests, aqd a law · ·. and voting in tlie house, but a majority of. 
ferral to the uterus t:>f an infertile woman, making ·such a distinction would be un- those elected in the senate. One other state 
but with the intent of their use as research constitutional.?' req4jJes a majority of the .authorize.d mem-, 

hers, including any ,vacancies. , One state 
requires two-thirds . of . those elect_ed; three 
states requir,e two-thirds of those elected to 
the house, but a majority of those elected to 
'the senate; one.state reQ,Uires three-fifths of 
those elected." 

At. least one state that requires a supra-· 
.. -majoriJy prpvides, "The. requirements of 
· this Section shall not govern to the extent 

they are inconsistent with requirements es
'"'"-------'--------------.------------~---~~• , tablished by the United States.'"' . 

I have today ·:introduced ·• H 
Resqlu.tion 372,Jht human Ii 

. . There is strong support for the view that 
IS t?at a~ort,ons ar~, the Congress has authority to establi.sh re-

amendment. trhe lai:iguage 
to the.Jlurti-tnmester of a \,quirements speclfyjng th:e nature of the legis

tijat of t ndment by 
(S-;J. ~es , 

The 
cle¥, ,it declares that to ,+ 
abortion is> not secured by the ion, t ublicized m rly 1970s 
thus reversiqg the holding in Roe against were seen as)he· justification, for alloWing 
Wade that the right to privacy includc:s the this 'praetice. But today, these constitute 
mother's right to kill her unborn child. less than, S percent of the I !I', milljon'abor-

lt would remove jurisdiction over abortion lions in "t~ ,country ea.ch year. ·, 
from the judicial branch pf governmcn{ and When the Supreme Court 'I)lade its 19-73 
place again under the legislative branch decision legalizing abortion, it did not solve 
where it · was until the Supreme Court in a problem; it created one, It legalized the 
1973 usurped that power. taking of human life. 

The' simplicity of this amendment is its Now is the time to remove the abortion 
~1rength. It merely gives Congress the power issue from.the court monopoly and to give 
to set a national standard to protect 1ife, it to the people through their elected repre
which individual States can exceed but not sentatives in Congress and ih theStates to 
fall below, decide. ,. •. 

What we· have in this couneftoday is We can. no longer hlloW'.'aecess to the 

lat-ive major-ity uniforn1ly to !>e required for 
state ratification, e~en in 'the absence of state 
provisions expressing such deference. 

Th~ authority.of the Congress to· provide, 
ih the resolution propo~ing a Constitutional 
Amendment, that the Amendment will be 
deemed ratified when so voted by a majority 
of those present an<;! voting, a quorum being 
_present, · of' each house of the legislatures o(, 
the requisite thtee-fourths of the states, is 
grounded in two concepts. The first is that 
the stat; legislatures, in _ratifY.ing federal 
Constitutional Amendments, perform a "fed- 
era! function" µpder authority of the U.S . 
Constitution rather than- under their own · 
state constitutions or rules. The second ·is 
that Cimgress has authority to regulat_e t!ie 

' proce~ure, of ratification as an incident of 
. its power t_o design_ate the mode of ratifica
" 1io~--
:~.Af\i.cle V of the United States Constitution 

"C/. Leon Kass, Etl,icol ·issues fn Human In Vitro 
Fertilization, £171brjo Culture aft'd Research, and Em• 
bryo Transfer 4, illEthfcs Ad\tisory Board;U.S. D'cp't 
of Health, Education and Wclfare;,....A):)j.Send.ii: :HEW. ~~ 
Suppbrt of Research Involving Humaii, /11 Yit/o Ferrili-

. zarion or,d Em~ryo.'f._ransfer(l919). 

164 Abortion.: Hearings ·on S.J. Res. 6; S.J. Res. JO and 
ll, arrd S.J. Res. 9/ Defore the Subcomm. Ofl Consticu

. tioniJI Amendments of the Senate Comm. on the Judi
ciary, 94th Cong., 1st Scss. 117 (1975) . (statement of 
Robcn M. Byrn). · 

"StatC Board of Equal_izatibn v. Young's Market Co., 
299 U.S. 59, 63-64 (1936). See also California v. LaRuc, 
409U.S.109, 116(1972). 

. "Cf. 126 Cong. Rec. SIOl94; SIOl97 (daily ed. Sep1. 21, 
1981) (remarks.of Sen. Hatch). 

"U.S. Const. amend. JV. 

· '°U.S. Const. amend. VI. 
, .. 

''Hostetter v. ldlewild -Liquor Corp., 377 l.J.s. 324,332 
(1964)., See also Wisconsin v. Constantln~au, 400 U.S. 

--433, 436 (1971/. ' 

"Dyer v. Blair, 390 F. Supp. 1291, 1295, 1305 n.34 (1975). 

0 $.H.A. C~nst.,an. ~l~, §4 (1'171) (Illinois). 

nothing less than runa..-ay, v,ide-oprn abor• processes of representa\iYe .democracy to be 
tion-00-dcmand. There are no real rcstric- closed to those who rightfully-object 1-0 l)le 
aons oa the so<allcd right to abortion that practice of abortion. ·• - ·, 

provides, in relevant part: .,./,-· 

·a, ~~tee in :lie Supreme Court's 1973 When this amendment is ~assed in Con-
•-ecis:o:.. gress and ls issued ro the States for ratifica-

Mary ;:>ro?!C erroneously believe that tion, it is t)len that;;.the, jori(y 
:O"...s re :recly a,-ailable in the first will ·· d. Until, 

· -mJest!:". sub;ec to medical termination in tlting we 
•.·e 5":,:--'~ am: banned in the third, when propriatiohs'; Jn'Jhe mean-
·e fr:t?S is •iabte. rime, e, the question of abortion 

-.::.:.., ti • .;iiy not true. A lot of people itself, is lefteicclusively,in theJudicial branch 
_,__ · ' it i, that way because the:r e."<pecl- of -government. It is time now to let the 
~ · :o re- rhar way or, perhaps, because, people decide. 
_ • r·.,ously, they wanted .it to be ,thilh ,'- """"""'.'--'-=--"-'---==----;..;;;;"'-

Pagel4 

The Congress,' whenever two-thirds 
of both ·Hous~ ~h-all deem it neces_. .. 

.:., ~ary, shall propose· Amendments to 
· _ this ConstitutiQn,. or, on the App Ii ca-

... tion-oJ the Legislatures_-of two-thirds 
of the several-States, shall call a Con- ., 
-,ent_ion· for pi'bposing A!hendmenrs, _ . ,. •, 
wli,ich, in eitiier Clise, sha)l be valjd ·c-, 

·. to all lnt~n.ts and Purposes, as part of 
this C_onstitution, when ratified by 

.,,tile' Leglilatures ,of-three-fpurths of 
, .. \"'.'.(\..~· -:.< .. / ... ~ .. /.·'. -~ ........ ,;; ~.. . 

----
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A Legal Analysis . <,-::'. J?Je<L(two-thirds of each House con- ' . 
; ,,, · :, ..,ciirringtherein),Thar ·: ·. 

In accordanc; with these conclusions and 
Other observations, the -following revised. 
language is recommended: 

the Amendment overcomes any potential 
state constitutional inhibition. 

Continued from Page u · 
--~,· ~ ~, . / . 

Constitution; .and· ii transcends any limita
tions sought to be imposed by the people of 
a state. " 1

" " 

The states, then, are bound by the pros 
cedure set out by Article .V, For example; 
they cannot require a referendum in order, 
for their state legislature's ratification to be 
effective, or as a substitute for it.'' 
· In the words of the Supreme Court, ''The 

determination of the method of ratification 
is the exercise of a national power -specifically 
granted by the Constitutign: that power is 

· conferred upon Congress .... "" In Dillon 
v. Gloss,." upholding the autho~ity of Con
gress , to establish a set •rime by which· a · 
constitutional amendment must be ratified 
if the ratification is to have effect, the 
Court said, "An examination of Article V 
discloses that it is intended to invest Con: 
gress with a wide range of power in pros 
posing amendments." The Court empha
sized that "with the Constitution, as\vith a 
-statute or other written instrument, what is 
reasonably implied is as much a part of it as _ 
what js expressed .... As a rule the Consti
tution speaks in' general terms, leaving 
Congress to deal with subsidiary matters of 
detail as the public interests and changing 
conditions may require; and Article V is no 

~-exception to that rule."" . ' 
Thus, the Court recognized the power of 

Congress . to ' 1de\ermine ... an incident of 
"its power to designate the mode of ra~ifi
.cation. '11' 

Whether or not the sj)ecification of -a 
simple majority by Congress may pre-empt ~ 
a state legislature's rule requiring a greater 
majority in the ratification process has never 
directly been faced by the Supreme Court, 
since no previous Amendments have been 
proposed wit_h such a specification. There 
is dicta in one three-judge court case that 
Article V consigns the specification of the 
requisite majorities to the state legislatures." · 
In that-~e. who~i: opiniWJ WilS wriite11 by 
now rustice John Paul Stevens, plaintiff 
legislators challenged the failure of the Illi- · 

· The fo)lowing article i_l _prop·osed It is further recommended that the Reso- · 
lution accompanying S.'J. Res. 110 provide as an amend'mei:11 to thi: Cqnstitutioi1\, 

of the United States, w_hich sh,ul b~ . 
valid to all · intents and purposes as 
part of the Constituticin-w.h~rl ratified . 
by" a majority of those present, and 
voting, a quorum being present, of 

No righ_t_ to abortion is recognized ·by for ratifi_cation by legislative majority in 
' this ·Constitution. The Congress and ratifying state legislatures ~d that the Sub-
th~- several · States shall have con- committee carefully consider whether to set 
current power to restrict and prohibit a time limii fQr ratification.of ten years, or, 
abortion. in the alternative, to permit a future Con-

.,.-eai:h House of the legislatures of ihree- , , gress to determine whether ratification has 
.. fourths of the' several · States within 

ten years from the date· of its sub-
mission by the .Congress [text ··oc 
anrendment]. · · ' 

, To.be .ceriain that the meaning of "con- occurred within a reasonable time. 
•.:current power" as it has been previously ✓ Finally, let me again commend you, Mr. 
· ·c·onstrued cannot be altered by a novel · Chairman. You have embarked upon a 

Supreme Court .construction , the foll(?wing noble enterprise to protect the weakest 

You will note that this tel(t provides for a · 
language is recQmmended: among us. _ 

ten year ratification period: Such a time is No right to abortion is recognized by 
three months and eight days -less than the . this Constitution. The Congress and' 
time which has now been provided for the the several Sta(es shall have concur-
proposed Equal Rights Amendment." ·rent power to 'enact legislation to re-

' ·In the course of drafting the ratification • strict and · prohibit abortion. Such 
resolution, the Subcommittee would be well· laws shall be concurrently valid. • 
advised to consider carefully what approach · · 
it wants to take toward the time ptovided it is ·desirable that the Senate Committe~ 
for ratification. From the time of the_ Report emphasiz~: _ __ 
Eighteenth Al)lendment, Constitutional I. That S.J. Res. 110 is intended to reverse 
Amendments submitted by Congress to the Roe v. Wade and all its progeny that recog

·stares for ratification have usually named a: nize the' existence of a constitutional right 
specific ratification time limit,. either in the . to ~bortion, however formulated; 
text" or in the resolutions proposing them." 2. That the use oft\le word "recognized" 
'However, the Nineteenth Amendment" (as has been suggested) or "secured" is 
and Amendments I through -XVII were '· Jntended to precluqe ·use- of any putative 
proposed with no time limits. . Ninth or Tenth Amendm,ent .right to abor-

. In Coleman v. · Miller,'" the Supreme tioif; _ _ . . · .. , ,. ._ . 
Court plurality opinion" stated that the 3. That'the use of "concurrent•power" is· 
timeliness o( state ratifications is a lllalfer intended to invoke ·spedfically the line of 
e_ntirely within the discreiion of Congress . _cases that includes United States v. Lanz-a 
an<!, with _regard to amendments for which in which· these words have been authorita-
nci deadline has . initially been set, "the tively construed; . 
question , [of whether a given amendment 4. That "abortion"_ encompasses what · 
has achieved ratification within a reasonable might result in termination of embryonic or 
time after its proposal] is an -open one for fetal life from fertilization and -thereafter 
the consideration Qf Ci:mg_ress when, in tlie and that S.J. Res. 110 provides for plenary 
presence of. certified ratification by three~ . legislative power ' to protect that life; that 
fourths of the States, the time arriYes fQr the · Amendment is intended to reach tlie 
the ·promulgation. ·or the a<!option of the ·. institution of abortion, including its "badges 
amendment."" · 

1 
• ' , arid incidents"; 

Thus, it would be entirely withip your . S_. ' That the elimination of a right to 
provinc.e to _choose riot to·set a ratificat_ion aboqion and the provision for plenary 
deadline initially; li.ut to' feave tHat 'quest~' ' power are intended to ensure that legislation 
to the Congress in existence _whe_n three-''\ enacted in accordance _with the Amendment 
quarters of the states _have ratified, as was \ is judged by the "rational relationship" test; 

· the traditioµ for over a ·century. and, 

***** uLcs~er v. G~nett , 2S8 U.S. 130, 137 (1922). 

• • 0 Hawkc v. Smith, No, I, 253 U.S. 2i1, 229·31 (1920). 

n/d. at 227. 

"Dillon' v. 01~;;, 256 U.S. 368; 373 (1921). 

"Id. at 373,376. 

~'Id. at 376. 

"Dyer v. Blair, 390 F.Supp. 1291 , 1308 .(N.D. IU. 1975) 
(three-judg~ court). 

"Cong. Globe, 41st Cong., 1st Sess. 75,102,334 (1869) . . , 
. nse~· P. Br~ri6 n, 0. Liilehaug, & R. ·Reznick', No1e: 

Critical Detaikf Amending the United States Constilu
tion, 16 Harv. J . Legis, 763. 798'805 (1979): Corwin & 
Ramsey, The Gonstitulionol Law of Constitutional 
Amendment,' 26 Notre Dame Lawyer 185, 210 (1951); 
contra, DodP, Amending the Federal Constitution. 30 
Yale L. J. 321,341 (1921). . 

"H:J. Res. 638. 95ch .Cong .. 2nd Sess .. 123 Cong. Rec. 
S17318·19(dailey ed. Oct. 6, !'978). 

"U.s_. Cons. amends. xvm. xx, XXI, xxn. 
up. Brannon, D. Lillehaug. and R. Reznick . Noll: 
Critical !)£tails: Amending the United Stares Comtiru
tion, 16 Harv. J. Leg. 763. 768~9(1979). 

.. A ratification time limit was defeated on the floor of 
t~e Hou5e. 58 Cong. Rec. 93 (1919). 

" Coleman v. Miller, 307 U.S. 433 (1~39). 

'"the fqur concurring justices considered. -ihc question 
of the time taken to ratify nonjusticiable. Id. 11460-70. 

.'Thus. the concurring justices would penn'.it the same dis• 
. cretion to Congress at the plurality. 

"Id. at 454. 

-nois General· Assemllly to certify ratificatic;m 
of the ERA, despite a simple majority vote 
in favor of it by.both houses. The court did. 
hold u·nconstitutional the provisions of the 
Illinois Constitution which required a major
ity of three-fourths.of those e!~cted to eacli 
house to ratify a federal Constitutional 

. A_ resolution emboclying · this decision , ,6. That the legislative power granted under · 

cou)dread: • ·----------------------------• 
· Sena!e ;Joint Resolution 

Amendment. However, because both houses · Proposing an Amendment to the Consti-. 
of the legislature, independently 9f . their tution of the United States rel!ltive to abor-
state constituti9n, had adopted procedu,ral tion. 
rules containing the supramajority require- Resolved by the Senate and House of 
ment, the requirement itself was not stricken. Representatives of · the United States of 
The court did not face, however -- nor did America 'in Congress assembled (two-thirds 
it, even in its dicta, take into consideration of each House concurring therein), That · 
the prospect of -- direct Congressional regu- · The_ following article is proposed as an 
lation of the proportion of the majority re: Amendment to the Constitution of the 
quired. United States,, which shall be valid to all. 

Although Congress has nev-er provided intents and purposes as part of the Consti-
for such a regulation, it entertained pro' tution when ratified by a majority of those 
posals to this effect in 1_869." Current legal present and voting, a quorum being present, .. 
,:ommentaries have lieen favorable to the of each House of the legislatures of three-
argument -that Congress has constitutional fourths of the several States; provided that 
authority in this regard ." the Congress therafter, by concurrent resolu-

It may be presumed that Col)gress may tion, determines 1h11t the ratifications have 
not· provide for ratification by less than a occurred withip a reasonable time from the 
majority of the legi$lature, since that would ~fate of its submission by the Congress [text 
vitiate the principle of state legislative rati- 1 -or amendment] . 
fication. With this limiiation, however; :, 
there is strong support for the ".iew that Conclusion 
Congress may choose: IQ ad_vance unifprrnity 
among the various_ st.ates a'nd_"·to i:educe the 
chance-that an obstreperous minotlty couli:I 
block an Amendment, for which there is 
strong consensus by establishing that ratifi

. cation by a simple majority in each house of 
the state legislatures would be atlequate. 

Following is ,language which would em
b.ody such a provision: 

Senate Joint Resolution 

Proposing an Amendment to the 
Constitution of the United States-
relative to abortion. . 

. Resolved by the Senate and House 
of Representatives of the Unlted 
States of America· in Congress assem-

IDEA Ink / 

In summary, S.J. Res. 110 would reverse. 
Roe v. Wade, Doe v. Bolton, and all their 
progeny insofar as they are based on judicial 
-recognition -of a constitutiorially protected 
abortional liberty. Henceforth, statutes 
that restrict or prohibit abortion would be ·

. valid if rationally related to the protection 
of unborn human life. · 

Fur-ther, S.J. R~s. JlO, which provides 
"concurrent power" to restrict and prohibit 
abortion to the states and to Congress, 
would permit bo\h the states and the Con
gress to legislate, and there is no possibility 
·that their laws could come into genuine 
conflict. This ,obviates the need for a pro-. 
viso to"counter · any preemption problem 
thatmight a!Jse"under the $upremacy Clause. 

\, 

Special Bulk Rate Prices for this . 
"Hatch Amendment Issue" of IDEA Ink: 

· 100 copies (minimum order) $14.00 delivered 
500.co_pies S60.00 delivered 

_ 1000 copies ; SlOQ.00 delivered 

Paymenl most accompany onler - write 
for prices on larger · onlers. Send name 

,-and address (no P.O. Boxes, please) to: 

EA {lnform.1lwn from thl• OominH.1n fduc.ll111n,t l .\,,11,1.lllon 

PO Bo, 4010 
~ MJdl\00 \\I :;i-11 

lpforma.t-ion from th.e Dominican 
· · · ·educational Association 

, j.Q. Box 4010, 
Madison, Wisconsin 53711 

/ 
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The Pro-Ufe Emblem Now universally-Recognized _ 

As The symbol Of Tt,e-Right-ro-Life Movement 
. . . .. 

■ Self-sticking and embr:oidered of 1.00% 
<;olorfast;yarns, this on_e:inch red .and green 
applique demonstrates- y.our support of 
th.e right~to-life for-all innocent.humans. -

. • The adhesiye is non-staining and req-uires. 
no sewing or pinning. Just put it on_ .... take 
it Off!_ 

>\ ,·■ Milli011.S have. been SOid~ . .. all receipts 
go-0irectlyto fµrther LD-.E.A.'s pro-life edu-
cational work. · · · 

. On individual 2½" by 3½" cards: 

100 (minimum order> .... S32.00 delivered 
"\200 ...... . ., -........ : ... ·. S62.00 delivered 

500 .... · .......... . : .. $132.00 delivered 
·""ffltrcf . : ·: ... , .. -... ~ ... S252.50 delivered _ 
_ 2000 ... : ......... , . ., $502.50 delivered , 

All orders must oe accompanied by full 
1.0:e.A. President, Father Charles Flore, pinning a Rose For Ufe . payment. Allow three weeks for delivetvr 
appllque on President Ronald:Reagan; January i2, 1982. · ... \ Write for full price discount list. 

I.D.E.A., Inc. 
· P .o~ Bo'x 4010-
Madison, Wisconsin 53111----

, j ___ _ 

~ ' 

Information from the Dominican Educational Association 
P.O. Box4010 

Madison, Wisconsin 53711 

\ 

Non-Pr~tii Org, 
U.SOPosfage 
• -~ PAID .. 

. Falls C6urch, VA 
Bermt{N_o'. 353, 

.,'!;:..:.,::_. 
- ...... :: 

' I.D.E . .A., Inc. ackpowledges with thanks the · 

.. • ;:,_ following individuals _a~d org~nizations: 

· _ *. Professor· William :H . Marshner, Christendom College, Front 
Royal, Virginia, for "The Hatch Amendment: New Hope for a Pro-
L'ife Stralegy, !' 1,mpublished paper, 1982. ' · 

·* Americans United for Life, Inc., 230 N. Michigan Avenue, Chicago, 
Illtnoi~ 60601, for "The Hatch Amen'dment: A Legal Analysis," by 
Victor G. Ros.enblum (No. 12 in the Law 8i. Medicine Series, Dec., 

·,,··f9"81).; 
.•· ·• -- * Natio_nal Right to Life CoII11I1!_~tee: 419 7th St:,•N.W., Washington, 

· D.C. 20004, for excerpts fro_!Il- ' 'The Hatch Amendment: Ques_tions 
& Quqtes, "January, 1982. · 

:..;_* Nationalflre~Life Political Action Committee, 101 Park Washing
. ·ton-Court, Falls Church, Virginia 22046, for testimonies of -Father 
·t iQarles Fiore,,O.P :;-"Chairman, and Peter B. -Gemma, Jr., E)teeutive 
Director, 15'efore U.S. SeI)._ate .Judici,µy Subcommittee on the Consti-
tuti'on, Dec, 7, 1-981. ,;;;. :c•,- :-.·- ,. . _. -:- ._ 

· * Dan C. Royer, of C&J;Communi~t~i'O:IJS, Inc. (Faffs ·church, Vir• 
·_~ginia)-for tYf)esetting, design,_and layout asshiance. - _-
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IN DEFENSE OF LIFE 

-· 

810 NATIONAL PRES~. 

WASHINGTON , 0.~5 

.... Reagan Says A,llowing 
·Retarded Child to Die 
• Breaks Federal Latv 

United Pre" Internnuonnl 

i President Reagan yesterday responded to the 
~ ,death of a retarded Indiana infant whose parents 
· . instructed authorities to withhold food by declar-

. ing that such action amounts to illegal discrimi• 
nation aga inst the handicapped. 

The president sent a memo to Health and 
Hu man Services Secretary Richard S. Schweiker 
and Attorney General William French Smith 
makinh it clear he considers withhold ing treat
ment frnm such infants illegal. 

i~ , , : . .- ,i ;\ c°t'dL•r:d i.111· t.hnr ~n_,·s ~l'rv1,·e~ 111u~t 
not [J.,. 111th held from the lrnnclicaµped if they nor
mally would be provided to others. 

"Regulations under thi~ law specifically prohibit 
hospitals and other providers of health sevices 
recei,ing federal assistance from discriminatil)B
against the handicapped,tt Reagan's memo said. 

The president asked Schweiker to notify hos
pitals and "health care providers that if they re
ceive federal funds they must ahicle by that law." 
He told Smith to noti fy him of "federal and con
stitutional remedies" to be used against those who 
break the law. 

The six-pound baby was born with Down's syn
drome and was unable to eat normally because his 
e~.( i,!· •11~ was not connpctcd to hi~ st,,in:ich. 'T'h ,~ 
lvl , ,. d..l i11font died April L;, huur;, lict"0. 1· ,J. - i,T 

John Paul Stevens of the Supreme Court was due 
to hear a request for a stay of a ruling by the In
diana Supreme Court. 

The Indiana high court refused to order . the 1 

hospital to feed the child, known only as "Baby 
Dec." The case triggered an outcry from the Na

. tional Right to Life Committee. 

\ -------- -
-- - -~-_:::z:-
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. r" . ;_Lff~·. fincipl .. /mpo"'·:an· •To ·Natiori 
~Y RABBI SEY !J.OUR SIEGEL / · gian Paul Ramsey .9f Princeton Uni- laws, laws governing the stork market ·,--~ - - · 

I represent a fai th which has fra~ · versity called "the edges of life." The all are exJ)ressions of . our moral and 
its beginnings been adamantly and ep~ time~ when people are defenseless, ethical commitment. . . . 
thasia:,tically pro-life. The God of Isra- and cannot speak for themselves, usu- How could anyone believe an 1s.wf 

1el, Christiandom, and the whole world;' • aUy the ve~ b:-ginning or en~ of !ife: . as serious as whether _~e. ~l't for lift!' :is called the God of Life in Hebrew li~ Talmud1e ltte~atur~, wh1c_h is for ~R death _, the most important deci
e-rature. The Torah the collectiv1'e· Jews the authentic scriptural mterpre- . s10n we make - should not be the sub-
name for tile teachings oI Judaism, s·. ·tation and the source of ~octrin~ and _ject of legislation. . . 
called a Torah of Life_ "Torah Chay~: .law, see~ the _fetus as possessmg a . Fr~doz:n of choice has a very at
im.(' " . . ·. f human dimension. It speaks of "ubar .tractive rmg to it, but it is against the 

If _I were. to categorize th:; Je~ish · -bemeah_ imo," the fetus even exalting ··Jewish religion, and I'm sure that's 
view, Vfhich i~ shared with all high l; God-. · · ·: \_ { . · . · . . :true of others as welL · '·.> .• . . 
1i11ions we teach a bias for life. · · The Zohar - ' the classic book of . These are the fundamejital' ormct-

0Novf the is'.<i1,1e •·that agitate most· ' . Jew~sh m_ysticism1-- in praising the I~- ples un~erlying civilizatio ..,j , 'l. .. 
us are not the application of this pr· , raehtes i? Egypt; says. one, of_ their .Wh_at one person does affects the 
ciple to healthy young, vibrant indivi 

1 
. grea~ attributes ~a~ that they !hd not, ~hole community. Th~refore, choi~e 

uaL, rather iris those.which have to db. 1de~pite provoc~~on, ~~stroy fetuses\ ·mvolyes n?t only choosing fo!" yo~elf 
~ch what the- ·:m!at Protestant _th~olt . ·which !h~ Zohar •,c~lls th~ -hand1work but. choosmg_ the consequences ,Ior the 

-·~•. ·'· •·~ • 1-, .,, , ,,.,v :.:;_ - ofthehvmgGod.? t,r.'' ! ·-' ' ·•c '- ·-' • grouptowh1chyoubelong,thenation 
•.·;: There are .oc~asions, fortunately ) n, which you .are a ,ci.tizen;·.• and- the 

rare, !(_!}_en the<fet~is a threat to the.. ~orld where-you exist. ~· j.•:t:: l;," •·, \ 
mother. ,Jri such situations, the doctrine • -In the Talmud there is a,•• parable,: 

'of se.f defense can·be invoked, and the ·which I thfokis paralleled in·other an:' 
,6'gressor eliminated to save the vie- · •cient literature-about'. three men in a 

,( tim. That means, terminating the life, boat. One man starts drilling a hole un-· 
;. or killing, · the fetus _is only justified in . der, his own ~eat, and the others ask; · 

the m~st sev~re and painful situations 1 "What'are.you·'doing?'.~ lie says, !'What 
where the . only choice literally· is be- . .;_ · 
tween the life of the fetus and that oh \ 

· the mother~ .-::L•."•:.:2!:-·,•:, ,.. .; ,. ·, .,. • •.·1 

.... ,. -- -· -\. 1'"lt:- :/ ::.1•. ~ • 

do you. care?· This is my place, . and i 
· what I'm doing is my business, not ,I 

\ 
I 

._j 
I 

Otherwise, killing a fetus is forbid
den by ethics:· morality, Jewish law, 
faith,.and teaching:,.: .. · .·. . , ·, , 
· The Talmud invokes the verse · in 
Genesis 9:6-which says· "he who sheds 
the blood; adam, v'adam, of a person or 
a being -within a -being shall be pun
ished." And, as the Talmud interprets, 
what is the- person. within the person? 

rs
.. . . -

you . .,.·. . . 1 • .• 
~'>. pf course, the fallacy pf hi5. reason-

' · ing is obvious. · · · · ·'.. 
( ' We cannot, w'e must not, we should : 

not, take with equanimity the • notion · 

·i . 

.. 

\ · 

I 

· The fetus. Therefore, the killing of a' 
· fetus is a serious, heinous crime. . ·. 

There are some rabbinic· authorities ··, 
who-are, more·, liberal-regarding this. ;' 
But it--is my heartfelt belief that when -~ 

' there . is a . differe!1ce of opinion ,ivith • 
some on .the side of life and others· on 

~ the side {!f death, it . .,is right to be ·on the · 
·?-' side of lif~. So I ~ould :s_ay that Jewis~-- · 
• , law does not.permit abortions, except ": 
'~-\to_s_ave th~_rnpt},t~r~s._llfe:.;:!;-;_, ';.,_, ~ _.: -'-, 
, :.' I might.add that we do not fulfill our 
r responsibility to fetuses unless we also , 

11ssume responsibility for what. hap-
. pens after they are: born .. This. means; 

I 

that" we can exist in a community i: 
·where life is chaperoned;and death in- , ·\ 
stitutionalized with the consent, or at ;\ 
least . the indifference, of the· govern- ~l 
ment. ~f' •• 1 • ~-~ .... ~ .. •• ·:.,~':\:· ~ , -/1 ..:~~ •-.-.,;~.-.- •' 

· , To sum it up, we all are committed: f 
Jews;" Christians, Muslims; perhaps: ·_ ···, l 
even non-beiievers,. fo , the thundering . . 

. words of Deuteronomy ,"u'vecharta 
_v'chayim,~ antl'you shall choos~ life!1--. . 
~. •·i,:•r~;~_~¼-Y•:- ·: .. il;,;Q. ;.. .:;",.ttJe\~~ .. 

.\ . 

'·: · Rabbi" Seymour. Siegel is •-Ralph 
Simon-Professor of Theology and Eth-
ics of the-Jewish Theological Seminary 
of America and, an adjunct.scholar at 
.The. Heritage ~F:oundation. This .'is 

· based on bis testimony during recent 
abortion ·hearings of the U.Si Senate· 

'.Judiciary Subcommittee Of! the Consti-

'·•· 1 

-- i1 · .. ) 

. r 
·I 

j 

~s ~1other '.fher~sa ·.~as. been promot- . 
. mg, a program of fmdmg homes for · . 
.. !Jnwanted_- children where surrogate . 
· parents will provide the love care and · 

~. affection whi~h is.-s~_. much ; -part. ot . ·, 
· our human state !;. --, 

1
: · ••. : .• J - • • ,. 

i tution. · i'. ?•• ,;. · · ' ,:,:!'..\,, ·i,: ~ .. ,'~ ~,h ~i· . ~~ ,.:J -:::'..fi,. r-~ .~;;_... '"~ ~l• ~~.!14"..iil ,.1• -\ ~-~ ~ • .. • • J 

, 

/ 

We must_ be p_ro~life ·1n'• ~~~ ;ding··_·t_--
. . . • . help of all kinds·to mothers who choose·~·_ 

, . . -. . to bear their cqildren . . If.. we', do not .. 
-.....- ~ ~~- ......-;--me~e1ievJ our pr<>!estations will- b.;_ ... 

• flaw~, because we are·not pro all life; 
· :·· - ·. : e_spec1ally: in ,the .vulnerable years af- :· :~ 

.... 

• ter birth· . ·• .'~·" '· ·· .,. ·~ ·· · · · 
• ~ ! .. ~ • "'· ~ i 'T~ t1 , ... . _1".. ~ ' .): • 

, People say 1t 1s wrong to legislate J' 

-morality, that it is a "private matter." 
. · rhe f~ct is th~ only, thing we -do leg- , ·· 
. -,~la~e is_ mora~ty._ Alpegislation is, an 
, 1.n1stttut1onalizatioh''.'0£'7morat ideas.ff it 
~,Contra_ct'. !a.wt , tr ~t!~Ct l ~w..st · 1>:1pking ' 

. . ., .. · ~- .t '-

-·--

-· 



r. " .. ~· ... ,: ·1 ·• ·~ ~-~-tj :,:i-~.'!-•:.~, .. ,,,,.•·,·:. ,. ' ... .. ,·), I I ::·. I l··, . . . - .. .. ,:-....----,"l~~no-r -•:::fll( ;..J'"•NIJW'f'~i• ! ct► tr/f' . j/!>i ', • . ',, i 
~ i · , . .,~·, I' .. •\o • ~ .. ~ : • \ , " ', , , , ' , • 1 , I, • • • • , • .. • " •. , • • • ~· ~',f: • I • ~I :'•~ ,,·:,~ f:,•~ •~l:~•~•;'p, :, I : ~,11• ,_, •:~,;,'.-' 1; ,1 :•" •.••,• 1 ',, "7 •, : 1 f I • •• •,,' : • 1 ,f ' • ' ' ,,:'I ' .,, 

I . ! , • , · ! • ~))ll◄ • : H\. i • !f ,' •'l,',;1' ,•. •";\\, • ). Ir : .::' , ... ' , • ' •· 1 , I • • - • • 
J , iT , ' , , r, . , I ., • , , , • .. " ' ,· •• , • • • • • , , i . ' • ' • 
' , ... } .• •• ' • ' • J,. t ,111 •,1 ... ' :, ': • • I I , t . ' ' .. I . ' : I : ' . ' ' : I I • ' . • 1' ' ' I I • ,, I; • ·• \ • ~ 

,,., il . ·. ·. I , ·· · \..,~~./j / '.r.•it, ·,'~i!, •. , ,1 l, :·, t,l •I •'.; \ ·. I f-.•f ·' .. ,, I ' . ,· \ • • ·, ' I' , • I . ' . • • I 

· ,.,, . . :•J '/i'·j"F~1,•,:\~~;'r,~:~n£~.~· ~)~~l'i',~Y{~~\ ·f•<.lJf'~,\li,1J1~1,~p~;.,(S\•h•1 ·•, .c·•~l~ ; 1 1 \: •..• '. , , ... , , • : 1·, ·•,\1
1

,,1 · ,., \i ... · ' · .. . . · . .,. ·•' 1 • ' · • 

\J~~~ t.~,·:. . ~ ,._.i~~ctif~;i~~~?\~~~.~~~~~fy~~~)!i~~Wf;{f~:.H~E!j(W~','~;ll .. l ~'c;ti,··o.Nf.r
0

P 'o:s T ,:;;,~t,n tr~ s"ti.iY.~1
~~

1

N o,y .. E Mp E it::~!~~~~? alih~·. ,::~, ~~~.\)·.' ,1 .::t .. .- .·: · ;; •,! 1'J '. · ·•.:· • 

' · , ·;yond;..l a.mp David~ an ce·haa v;< Ii. _. :·1 01au1.oel,nplMTIIDft~'"-~·iM· ' . .- . ; ' ·· ·:·. · .. ;. · ·. :: ·. ♦ ·' • _,.._ 

"\ f , • ' • - , I , • 1•· 1•• f \' '• ~ • ... , ' ' ' of\ ,·I , '1T':" l, (~• ••1 
.. • • .. • • • •• ,, , ! j, , I • I •, • ' \,1,' I•'' , f , •' J , , I ., .. . .. ..... ~•!l .. ,I~ ., ... l,.l •'.\: ..... .. 1 .. ••· 1 , , ·1 --· ·l• · , .,·, , . . . •• · , : ., , ',, .·.,·. ," .;:/ , ...... .. . ' , , . . · '· !,'I., : ,, ,,., . .. :., •. . '. . ',G,. ,)', . . , · . .,, , .. .. . '· 

1'f'.l t1'. , ... ;, , ., •': ; ' ••, 'l, •1''•·.;,;•;;, 1,1. , :. 1;,l.'. ·\''••l.\ ,: .. ;iti'• ·,, , .. ·,;• . '· .,·,; ,, '.'1,{:i .··I ::,.',• ,;,;· '; l·'. (,1, .:. , •• , . ·.•":1:,., ;·,r, i: ·1' 'r ·1~. i,; ., .'·.'i . i f.'11\, , ,'::, \ '( ·:,.'1·.·,: .• :,.,: .i,, ... ,·~·: .! :·~1
• /1·· ' ''·, ' \··) ,,,~·!,,: ,ii ·.;-~1

·. · ,· .. · ' ' I , ;'1 . ' , I • • 4 • l i ' .• J \ I . I ' t I • I ( I • • • ,. • • I I . , ' • I I • , " • \ • ' : • • • • • • • • ( ·' ,. ' ~ .. • ••• ,' • ' ' · )ii • ;. • ' • ' ,' ,, I • • • ' • .. ;l.ri ,l Geor()'e lF wz·11,,··;-:t~1> ,.1•<i~• ,.;·\ . . l1''.,n·:.1': . ( .. 1•· '. ·.· · ; ·: ., ... . ·,". • ·, ··• . · J ::1 .. 1., ,i_. ~- ;,: ' ;t:: .. 1 •; •, · ·, . I ,· \, '1 . l:',itrit ·.\? .. :,l .;.l :, ' 11 1·: , ,~. ,. · ,,', • •.' ·, ·.·,.' · .· 
, Li ,-,,. . ~ '•!,, ,_. : ,,·~ . • · ·r ·/ ··, .1 , · : • , •·. , .. 1 ', · ,' • . ~1 · • ,

1
•· , • • • • • · ·, •• , : ~ · · . ~ ... , . r.· . . ·~, . ·, . · · · • 

\i \...J , ,~,, . ,,_. t f• ' ~,~\ ,,. ,, •·'·•· ·· 1"! :•'' '1 · '• ·1• r•11 '·, . , { ., ' ! . ·1 , . . , . , . , , , 1 : it·· , I . '·1 ,·!'• ,. , .t ~. ,. •r•·1 .,.·' .:• 1, ''. " .. ,, ' . 

.,, ... , ~ 

·' 

~ 2 9 

• I 

.. ~ J • • ,· , , ,:()1.; ·., ' I .•11 . ·.. c•· . . :,,·,'·,;-.1,: 1;.),\~;.i:_..;;,p'· ·. '.'· •·.·,, ,· : .. · !1•. ·. · ;· V ~-c ·, !!\ ~ ! ,,' I ' ·1'. : ·· ... · .. ·.· . . . :: ·.' ;I.'. \,' ·. : .. '·: ': •\ ' ·: ·:·, ·. '·~ ;It ·,,·, . ' ,;. :'-'.· I. 1' 
,. . . . . . I ~. . • I '· .. ~ • •• • : ' I I . ' • I T' • I I ' . • I t . ' I • , '< ' ' I : " . • I . , ,. I . • . t I . • : ' ' 

~~~· '17l o•,•e· 1s·' ',a"u··s·e•:; • a1n· to . t· .•;: 1ct1ms~· : •;,. I• .·:')· •; .,: ·•,.-.!.. •> •) . .! 1·"• · , • ,· ., .. ,l '.j ;rri/·; \ , · r, 
, ,._J, : , j : : •: I ' •: I, ,1 • : 

1 11 , , . ' I • • 

. • • . • ·( • . • I • , • • . . ' ' • , , ' • • '• I \' , 
• ' ( • .., ,, ·• ... , I • • , ,.. 1' , • • • • ., • , • • • , ' - • • ' · . , r . . , , ' 

'ttf It_' ,,' In.the eight Y6'Utl. sinye th~ Supr~me · 
1

bel~g an' ~t~bu~
1ot;~•~~'fit~.··• . i .:.. If by accident the solution lee.lui 

1

~to development and behavior ~~ :ala~~nd · ~ 
1

~11~ 
1 
d~mod ~elbaa ·i~ '~ht o/ aomi,Lhlng thAt \c,c, '.._ 

... , . Court nationaliz.ed U1e abprtion con-. ·' Thua does a legal absurdity brood a the body of the mother she experi- · that by the 56th day; a fetWI c:an move. · about ·pa.1n, St.ray d~ 1and ca(# mwt; 1 much llk.o , child compliellU:a u..., 
/ · trovel'lly, one facet of that subject ha.a' •biological! falseh~. ·Thie ·Intellect~ ences· pain that is . desc;ibed aa ''sa• Discomfort may occa.s.ion the move- \be ldll~d ln certain hUllWle w11.ya. ·, ioC trying to believe thAt thcrt 
' ;l •, .. ·• b&tin neglected: pain. Abortion la pain. . : train wreck it ~e aub~ect of. an 'eaaay in vere." The fetl\8 can ~e in tJ,ua .solutlo~ . . tlle11t. Tactile ailiµul11tjon ot the Jll<Jl.jfu ! · ~µt .no lawa regulat.6 Ul11 auffering o!, l nothing there but "pot.aotial" life . . 

· . · ful for the 11.bo~ • ,. . · . . · .· · Th~-th)IDOn.Jiife R~Y)ew b,>' ho~. Joh_n . for tw~ hours befo~e 1ta. heart (a etub- produces reflex action about ~ay 69 or l I the abortoo, Indeed, Plaru1ud Par1mt-- ! lf fetal pain Le acknowledged, AL ... 
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16 
The Experience of Pain 

by the Unborn 

One aspect of the abortion ques tion whid1 has not been adequately 
investig-,u ed is the pain cxpcriern:cd by tht' object of an abortion. The 
subject has clearly little attraction for the pro-abortion party, whose 
interest lies in persuading the public that the unborn are not human and 
even in propagating the view that they are not alive. Indeed, in a 
remarkable judicial opinion Judge Clement Haynsworth has written, 
"The Supreme Court declared the fetus in the womb is not alive . . . . "1 

Judge Haynsworth's statement is merely a resolution of the oxymoron 
" potential life," which is the term chosen by the Supreme Court of the 
United States to characterize the unborn in the last two months of 
pregnancy.2 Before that point, the unborn are referred to by the Court as 
alive only according lo one "theory of life";' and as thC' phrase " poten
tia l life" appears to deny the actuality of life, Judge Haynsworth does 
not exaggerate in finding that, by definition of our highest court, the 
unborn are not alive. From this perspective, it is folly lo explore the pain 
experienced. Does a stone feel pain? If you know as a matter of definition 
that the being who is aborted is not alive, you have in effect successfully 
bypassed any question of its suffering. 

It is more difficult to say why the inves tigation has not been 
pursued in depth by those opposed to abortion. The basic reason, I 
believe, is the sense that the pain inflicted by an a bortion isof secondary 
importance to the intolerable taking of life. The right to life which is 
fundamental to the enjoyment of every o ther human right has been the 
focus. T hat suffering may Ix- experienced by those who are losing their 
lives has been ta ken for granted , but it has not bet'n the subject of special 
inqui ry or outrage. T he assumption has lx·t'n tha t if the killing is 

205 
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topped, the pain attendant on it will stop too, and it has not seemed 

1ecessai,y to consider the question of pain by itself. In this respect, those 
,µposed to abortion have been, like most medical researchers, concen
rating on a cure not for the pain but for the disease. 

There are good reasons, however, for looking at the question of 
,ain by itself. We live in a society of highly developed humanitarian 
eeling, a society likely to respond to an appeal to empathy. To those 
oncerned with the defense of life, it makes no difference whether the life 
aken is that of a person who is unconscious or drugged or drunk or in 
ull possession of his senses: a life has been destroyed. But there are those 
t1ho either will not respond to argument about killing because they 
egard the unborn as a kind of abstraction, or who will not look at actual 
,hotographs of the aborted because they find the fact of death too strong 

0 contemplate, but who nonetheless might respond to evidence of pain 
uffered in the process of abortion. In medical research it has proved 

1seful to isolate pain as a phenomenon distinct from disease, so it may 
1e useful here.4 

The Analogy of Animals 

The best indication that attention to the pain of the unborn may 

1ave social consequences is afforded by the example of humanitarian 

1ctivity on behalf of animals. Let me offer three cases where substantial 
eform was effected by concentrating on the pain the animals expe
ienced. In each case it was accepted that animals would die, whatever 
eform was enacted; an appeal on their behalf could not be based on an 

1version to putting animals to death. The only forceful argument was 
hat the way in which the animals were killed was cruel because it was 
>ainful to the animals. 

The first case is that of trapping animals by gins-traps that spring 
hut upon the animal, wound it, and hold it to die over a probably 
>rotracted period. A campaign was launched in England against this 
nethod of trapping in 1928, and after thirty years Parliament responded 
>y banning such trapping.~ A second case is the butchering of cattle for 
neat. The way in which this was for centuries carried out was painful to 
he animal being slaughtered. A typical modem statute is the law in 
:::alifornia which became effective only in 1968-all cattle are to be 
endered insensible by any means that is "rapid and effective" before 
>eing "cut, shackled, hoisted, thrown or cast." Or, if the animals are 
>eing slaughtered for kosher use, their consciousness must be destroyed 

1y "the simultaneous and instantaneous severance of the carotid arteries 
vith a sharp instrument."6 A third case: a 1972 California statute 
-egulates in detail the methods by which impounded dogs or cats may be 
,illed. If carbon monoxide is used, the gas chamber must be lighted so 
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that the animal's collapse can be monitored. A newborn dog or cat may 
not be killed other than by drugs, chloroform, or a decompression 
chamber. The use of nitrogen gas to kill an older dog or cat is regulated 
in terms of an oxygen reduction to be reached within sixty seconds.7 
Each of these laws has a single goal: to assure that the animal not suffer 
as it dies. 

It may seem paradoxical, if not perverse, to defend the unborn by 
considering what has been done for animals. But the animal analogies 
are instructive on three counts: they show what can be done if empathy 
with suffering is awakened. They make possible an a fortiori case-if 
you will do this for an animal, why not for a child? And they exhibit a 
successful response to the most difficult question when the pain of a 
being without language is addressed-how do we know what is being 
experienced? 

The Inference of Pain 
. 

Our normal way of knowing whether someone is in pain is for the 
person to use language affirming that he or she is suffering.8 This 
behavior is taken as a sign, not necessarily infallible but usually accu
rate, that the person is in pain. By it we can not only detect the presence 
of pain but begin to measure its threshold, its intensity, and its tolerabil
ity. Infants, the unborn, and animals have no conceptual language in 
which to express their suffering and its degree. 

Human infants and all animals brought up by parents will cry and 
· scream.9 Every human parent becomes adept at discriminating between 

a baby's cry of pain and a baby's cry of fatigue or of anxiety. How do we 
distinguish? By knowing that babies are human, by empathizing, by 
interpreting the context of the cry. We also proceed by trial and error: 
this cry will end if a pain is removed, this cry will end if the baby falls 
asleep. But animals, we know, are not human and are, in many signifi
cant ways, not like us. How do we interpret their cries or their wriggling 
as pain reactions if they are silent? 

What we do with animals to be able to say that they are in pain is 
precisely what we do with the newborn and the infant: we empathize. 
We suppose for this purpose that animals are, in fact, "like us," and we 
interpret the context of the cry. We also proceed by trial and error, 
determining what stimuli need to be removed to end the animal's 
reaction.10 We are not concerned with whether the animal's higher 
consciousness, its memory and its ability to understand cause and to 
forecast results, are different from our own, even though we know that 
for us the development of our consciousness, our memory, our under
standing, and our sense of anticipation all may affect our experience of 
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pain. With animals, we respond when we hear or see the physical sign 
we interpret as a symptom of distress. 

Once we have made the leap that permits us to identify with 
mimals, we do not need to dwell on the overt signs of physical distress. 
All we need is knowledge that an injury has been inflicted to understand 
fhat the animal will be in pain. Consider, by way of illustration, this 
passage on the cruelties of whaling: '' A lacerated wound is inflicted with 
an explosive charge, and the whale, a highly sensitive mammal, then 
tows a 300-ton boat for a long time, a substantial fraction of an hour, by 
means of a harpoon pulling in the wound. " 11 The author does not 
particularize any behavior of the wounded whale beyond its labor 
tugging the whaleboat, nor does he need to. We perceive the situation 
md the whale's agony. In a similar way the cruelty involved in hunting 
seals is shown by pointing to their being shot and left to die on the ice.12 

The pain of the dying seal is left to imaginative empathy. 
We are, in our arguments about animal suffering and in our social 

response to them, willing to generalize from our own experience of pain 
md our knowledge of what causes pain to us. We know that pain 
requires a force inflicting bodily injury and that, for the ordinary 
;entient being who is not drugged or hypnotized, the presence of such a 
force will occasion pain. When we see such a force wounding any 
mimal we are willing to say that the animal feels pain. 

The Nature of Pain 

If we pursue the question more deeply, however, we meet a ques
tion of a mixed philosophical-psychological character. What is pain? 
Pain has in the past been identified with "an unpleasant quality in the 
;ense of touch." Pain has also been identified with "unpleasantness," 
understood as "the awareness of harm."15 In the analysis of Thomas 
f\quinas, dolor requires the deprivation of a good together with percep
tion of the deprivation. Dolor is categorized as interior dolor, which is 
consequent on something being apprehended by the imagination or by 
reason, and exterior dolor, which is consequent on something being 
;ipprehended by the senses and especially by the sense of touch.14 The 
Thomistic definition of exterior dolor, while general, is not incongru- . 
mt with a modern understanding of pain, which requires both harmful 
;iction on the body and perception of the action. It has been observed 
that pain also has a motivational component: part of the pain response 
is avoidance of the cause of the pain.15 In the words of Ronald Melzack, a 
modem pioneer in work on pain, "The complex sequences of behavior 
that characterize pain are determined by sensory, motivational, and 
cognitive processes that act on motor mechanisms. "16 
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Pain, then, while it may be given a general definition, turns out 
upon investigation to consist of a series of specific responses involving 
different levels and kinds of activity in the human organism. Melzack 
has put forward a "gating theory" of pain, in which the key to these 
responses is the interaction between stimuli and inhibitory controls in 
the spinal column and in the brain which modulate the intensity and 
reception of the stimuli.17 Melzack's theory requires the postulation of 
control centers, and it is not free from controversy.18 Yet in main outline 
it persuasively explains a large number of pain phenomena in terms of 
stimuli and inhibitors. 

To take one illustration at the level of common experience, if 
someone picks up a cup of hot liquid, his or her response may vary 
depending on whether the cup is paper or porcelain. The paper cup may 
be dropped to the ground; an equally hot porcelain cup may be jerkily 
set back on the table. What is often looked at as a simple reflex response 
to heat is modified by cognition.19 To take a more gruesome experience, 
a number of soldiers severely wounded on the beach at Anzio told 
physicians in the field hospital that they felt no pain; they were over
whelmingly glad to be alive and off the beach. The same wounds 
inflicted on civilians would have been experienced as agonizing. 2° For a 
third example, childbirth without anesthesia is experienced as more or 
less painful depending on the cultural conditioning which surrounds 
it. 21 

1\.5 all of these examples suggest, both the culture and specific 
experiences play a part in the perception of pain. Memory, anticipation, 

. and understanding of the cause all affect the perception. It is inferable 
that that brain is able to control and inhibit the pain response. In 
Melzack's hypothesis, the gating mechanism controlling the sensory 
inputs which are perceived as painful operates" at successive synapses at 
any level of the central nervous system in the course of filtering of the 
sensory input. " 22 In this fundamental account, " the presence or absence 
of pain is determined by the balance between the sensory and the central 
inputs to the gate control system. "25 

What is the nature of the sensory inputs? There are a larger number 
of sensory fibers which are receptors and transmitters, receiving and 
transmitting information about pressure, temperature, and chemical 
changes at the skin. These transmissions have both temporal and spatial 
patterns. It is these patterns which will be perceived as painful at certain 
levels of intensity and duration when the impulses are uninhibited by 
any modulation from the spinal column or brain.24 
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The Experience of the U nbom 

Fdr the unborn to experience pain there must be sense receptors 
capable of receiving information about pressure, temperature, and 
cutaneous chemical change; the sense receptors must also be capable of 
rtansmitting that information to cells able to apprehend it and respond 

0 it. 
By what point do such receptors exist? To answ_er this ~uestion, the 

Jbservation of physical development must be combined with th~ obser
vation of physical behavior. As early as the 56th da~ of .gestauon t~e 
-hild has been observed to move in the womb.25 In Liley s hypothesis, 
~ the development of structure and the development of function go han~ 
in hand. Fetal comfort determines fetal position, and fetal movement 1s 
:iecessary for a proper development of fetal bones and joints."26 If fet~l 
:>0nes and joints are beginning to develop this early, movem~nt 1s 
:iecessary to the structural growth; and if Liley is correct, the occas10n ?f 
novement is discomfort or pain. Hence, there would be some pain 
receptors present before the end of the second month. ~ phys~?lo?ist 
Jlaces about the same point-day 59 or 60-the observauon of spinal 
reflexes" in the child. Tactile stimulation of the mouth produces a 
reflex action, and sensory receptors are present in the simple n~~ve 
~ndings of the mouth .21 Somewhere between day 60 and day 77 sens1_uv
.tv to touch develops in the genital and anal areas. 28 In the same penod, 
.he chi ld begins to swallow. The rate of swallowing will vary with the 
;weetness of the injection.29 By day 77 both the palms of the hands a~d 
.he soles of the feet will also respond to touch; by the same day, eyelids 
1ave been observed to squint to close out light.'0 

A standard treatise on human physiological development puts 
Jetween day 90 and day 120 the beginning of differentiation of "the 
~eneral sense organs," described as " free ner~e terminations (respond
ng to pain, temperature, and common chemicals), lamellated corpus
:les (responding to deep pressure), tactile corpu~les, ne_uromuscular 
,pindles, and neurotendinous end organs ( responding to hght and dee? 
Jressure)."'' But as responses to touch, pressure, and ligh~ pr~cede t~ts 
:>eriod, visible differentiation must be preceded by a penod in whteh 
.hese "general sense organs" are functioning. 

The cerebral cortex is not developed at this early stage; even at 12 to. 
16 weeks it is only 30 percent to 40 percent developed.'2 It is conse-
1uently a £air conclusion that the cogriitive input into any p~i~ re~ction 
.vill be low in these early months. Neither memory nor anuopauon ~f 
-esults can be expected to affect what is experienced. The unborn at th~s 
;tage will be like certain Scotch terriers, raised in isolation for exper~
nental purposes, who had no motivational pain responses w~en th~u 

10ses encountered lighted matches; they were unaware of nox10us s1g-
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nals in their environment.'' But if both sensory receptors and spinal 
column are involved, may one say with assurance that the reception of 
strong sense impressions causes no pain? It would seem clear that the 
reactions of the unborn to stimuli like light and pressure are the motiva
tional responses we associate with pain. We say that a sense receptor is 
there because there is a response to touch and a taste receptor because 
there is a response to taste. By the same token we are able to say that pain 
receptors are present when evasive action follows the intrusion of pres
sure or light, or when injection of a disagreeable fluid lowers the rate of 
swallowing. Liley is categorical in affirming that the unborn feel 
pain.'4 His conclusion has recently been confirmed by an American 
researcher, Mortimer Rosen, who believes the unborn respond to touch, 
taste, and pain.'5 

While the likelihood of weak participation by the cerebral cortex 
will work against the magnification of the pain, there will also be an 
absence of the inhibitory input (rom the brain which modulates and 
balances the sensory input in more developed beings. Consequently, the 
possibility exists of small~r and weaker sensory inputs having the same 
effect which later is achieved only by larger and stronger sensations. 

As the sensory apparatus continues to grow, so does the cerebral 
cortex: light stimuli can evoke electrical response in the cerebral cortex 
between the sixth and seventh months.36 By this time there will be a 
substantial cerebral participation in pain perception together with the 
likelihood of greater brain control of the sensory input. If a child is 
delivered from the womb at this date, he or she may shed tears. He or she 

. will cry.'7 As we do with other newborns, we interpret these signs in 
terms of their context and may find them to be signs of pain. What we 
conclude about the delivered child can with equal force be concluded 
about the child still in the womb in months six through nine: that 
unborn child has developed capacity for pain. 

In summary, beginning with the presence of sense receptors and 
spinal responses, there is as much reason to believe that the unborn are 
capable of pain as that they are capable of sensation. The ability to feel 
pain grows together with the de\'elopment of inhibitors capable of 
modulating the pain. By the sixth month, the child in the womb has a 
capacity for feeling and expressing pain comparable to the capacity of 
the same child delivered from the womb. The obser\'ation sometimes 
made that we don't remember prenatal pains applies with equal force to 
the pains of being born or the pain of early infancy. Memory, it must be 
supposed, suppresses much more than it recalls. If we remember 
nothing about life before birth or life before three or four, it may even be 
that some recollections are painful enough to invoke the suppressive 
function of our memory; life in the womb is not entirely comfortable. 
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The Experience of Pain in an Abortion 

The principal modern means of abortion are these. In early preg
nancy sharp curettage is practiced: a knife is used to kill the unborn 
child.'8 Alternatively, suction curettage is employed: a vacuum pump 
sucks up the unborn child by bits and pieces, and a knife detaches the 
remaining parts.'9 In the second trimester of pregnancy and later a 
hypertonic saline solution is injected into the amniotic fluid surround
ing the fetus. The salt appears to act as a poison;40 the skin of the affected 
child appears, on delivery, to have been soaked in acid. 41 Alternatively, 
prostaglandins are given to the mother; in sufficient dosage they will 
constrict the circulation and impair the cardiac functioning of the 
fetus.42 The child may be delivered dead or die after delivery.4' 

Are these experiences painful? The application of a sharp knife to 
the skin and the destruction of vital tissue cannot but be a painful 
experience for any sentient creature. It lasts for about ten minutes. 44 

Being subjected to a vacuum is painful, as is dismemberment by suction. 
The time from the creation of the vacuum to the chief destruction of the 
child again is about ten minutes.4s Hypertonic saline solution causes 
what i..s described as "exquisite and severe pain" if, by accident during 
an abortion, it enters subcutaneously the body of the woman having the 
abortion.46 It is inferable that the unborn would have an analogous 
experience lasting some two hours, as the saline solution takes about 
this long to work before the fetal heart stops.47 The impact of prosta
glandins constricting the circulation of the blood or impairing the heart 
must be analogous to that when these phenomena occur in born chil
dren: they are not pleasant. If, as has been known to happen, a child 
survives saline or prostaglandin poisoning and is born alive, the child 
will be functioning with diminished capacity in such vital functions as 
breathing and cardiac action. 48 Such impaired functioning is ordinarily 
experienced as painful. 

Do the anesthestics the mother has received lessen the pain of the 
child? It is entirely possible that some drugs will cross the placenta and 
enter the child's system, causingdrm1.·siness. Anesthesia, however, is not 
administered to the gravida with the welfare of her child in mind, nor do 
the anesthetics ordinarily used prevent the mother from serious pain if 
she is accidentally affected by the saline solution. It may be inferred the 
child is not protected either. Is it possible that the abortifacient agent 
destroys the pain receptors and the capability of a pain response earlier 
than it ends the life of the unborn, so that there is a period of uncon
sciousness in which pain is not experienced? This is possible in curet
tage by knife or suction, but it would seem to occur haphazardly, since 
stunning the child is not the conscious aim of the physician performing 
the abortion. In saline or prostaglandin poisoning it seems unlikely 

010 

THE EXPERIENCE OF PAIN 

that the pain apparatus is quickly destroyed. An observation ofMelzack 
is of particular pertinence: the local injection of hypertonic saline opens 
the spinal gate, he has remarked, and evokes severe pain. At the same 
time, it raises the level of the inhibitors and closes the gate to subsequent 
injections.49 From this it may be inferred that an unborn child subjected 
to repeated attempts at abortion by saline solution-the baby in the 
Edelin case was such a childS0-suffers a good deal the first time and 
much less on the second and third efforts. The general observation of 
Melzack on the mechanism of pain is also worth recalling: any lesion 
which impairs the tonic inhibitory influence from the brain opens the 
gate, with a consequent increase of pain.s• Any method of abortion 
which results first in damage to the cortex may have the initial effect of 
increasing the pain sensations. 

From the review of the methods used, we may conclude that as soon 
as a pain mechanism is present in the fetus-possibly as early as day 
56-the methods used will cause pain. The pain is more substantial and 
lasts longer the later the abortion is. It is most severe and lasts the longest 
when the method is saline poisoning. 

Whatever the method used, the unborn are experiencing the great
est of bodily evils, the ending of their lives.s2 They are undergoing the 
death agony. However inarticulate, however slight their cognitive pow
ers, however rudimentary their sensations, they are sentient creatures 
undergoing the disintegration of their being and the termination of 
their vital capabilities. That experience is painful in itself. That is whv 
an observer like Magda Denes, looking at the body of an aborted child, 

· can remark that the face of the child has "the agonized tautness of one 
forced to die too soon. "s' The agony is universal. 

CONCLlSION 

There are no laws which regulate the suffering of the aborted like 
those sparing pain to dying animals. There is nothing like the require
ment that consciousness must be destroyed by ··rapid and effecti,·e" 
methods as it is for cattle; nothing regulating the use of the vacuum 
pump the way the decompression chamber for dogs is regulated; 
nothing like the safeguard extended even to newborn kittens that onh- a 
humane mode of death may be employed. So absolute has been the 
liberty given the gravida by the Supreme Court that even the prohibi
tion of the saline method by a state has been held to violate the Constitu
tion.s4 The Supreme Court has acted as though it believed that its own 
fiat could alter reality and as if the human fetus is not alive. 
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Can human beings who understand what may be done for animals 
andi what cannot be done for unborn humans want this inequality of 
trea,tment to continue? We are not bound to animals to the same degree 
as we are bound to human beings because we lack a common destiny, 
but we are bound to animals as fellow creatures, and as God loves them 
out of charity, so must we who are called to imitate God. 55 It is a sign not 
of error or weakness but of Christlike compassion to love animals. Can 
those who feel for the harpooned whale not be touched by the situation 
of the salt-soaked baby? We should not despair of urging further the 
consciences of those who have curtailed their convenience to spare 
suffering to other sentient creatures. 

With keener sensibilities and more developed inhibitors than 
animals, we are able toempathizewith their pain. By the same token, we 
are able to empathize with the aborted. We can comprehend what they 
must undergo. All of our knowledge of pain is by empathy: we do not 
feel another's pain directly. That is why the pain of others is so tolerable 
for us. But if we begin to empathize, we may begin to feel what is 
intolerable. 

We are bound to the beings in the human womb by the common 
experience of pain we have also known in the womb. We are bound to 
them as well by a common destiny, to share eternal life. As fellow 
wayfarers, we are bound to try to save them from a premature departure. 
\\'e can begin to save them by communicating our knowledge of the 
suffering they must experience. 
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DATE: 

FROM: Connie MarshnerellM 

Thank you for asking me for information out the skilled trades 
issue. 

~~~,___t..1-_,_,-..!..!:~c.!-~ouA--~W..,.~o~m~e~e~t~w_i! .. 1' h representatives of the 
L~~~~~~~~~~:;:S;-fk~i-;hl ~l e~d~T:ra~d~e~s~( I SST) . They have proven 

sympathetic with maJo s of our conservative/pro-
family program. In the 1980 campaigns, they supported the Repub
lican ticket and lent their organizational support to Congressional 
candidates when they were asked for it. Based upon these experiences, 
I feel that this segment of the labor community is potentially a 
friend, and deserves some specialized attention. 

The union today is small (40,000 members). Its members are skilled 
workers, e.g., tool and dye makers, plastic molders. The member
ship is small because the workers are required to belong to the 
AFL-CIO, and few are willing to pay double dues. Skilled tradesmen 
rankle at being considered "blue collar labor," and resent the 
fact that they are forced to belong to the AFL-CIO. 

The Mallinkrodt decision of the NLRB in 1966 sealed the fate of the 
skilled tradesmen as far as they are concerned. That decision in 
essence said they have to belong to the AFL-CIO. In return for 
supporting the candidacy of Ronald Reagan, !SST had hoped that the 
NLRB would re-open the issue. Indeed, a case is currently approaching 
the NLRB which would offer an opportunity to overturn Mallinkrodt at 
least for metalworkers. Mack-Wayne Plastics Company (22-RC-8838) 
may be heard by the NLRB shortly. 

The !SST leaders who had formed an alliance with Republicans during 
the 1980 campaign lost face with their own members when 1981 and 
1982 came and went with no action on this issue. The !SST was not 
active on behalf of Republican candidates in 1982. If the union is 
to remain friendly the leaders need to be able to point to some move
ment -- thus far, there is none to point to. If skilled trades 
workers could receive hope of liberation from the AFL-CIO through 
the actions of the Reagan Administration, it might have a significant 
ripple effect. 

721 Second St., N.E. • Washington , D.C. 20002 • (202) 546-3000 
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Jean Mondi, Secretary Donovan's Office 
November 16, 1982 

Morton Blackwell at the White House and Paul Weyrich of the 
Committee for the Survival of a Free Congress are also acquainted 
with this issue, and would welcome an opportunity to meet with the 
Secretary to discuss it. 

bee: Morton Blackwell 
Paul Weyrich 



.ABORTION WAS NOT ALL THAT WAS DISCUSSED AT UNITY '81. THE 
long procession of top New Right activists, practically a Who's Who of the movement, 
spoke frankly about how the antiabortion crusade fit into their larger political scenarios. 

In fact, taken together their presentations provided a remarkable survey of the New Right's 
thinking and planning for 1982 and after. 

Leading the pack was Paul Weyrich, who is regarded by many as the founder of the New Right 
phenomenon. Certainly, as head of the Committee for the Survival ofa Free Congress, he is one 
of its most effective and sophisticated legislative infighters. Weyrich described an exhaustive 
analysis he had undertaken of several close election contests in the 1978 campaign, to determine 
what was the key factor separating the winners from the losers. That key factor, he concluded, 
was neither money nor media, contrary to the accepted political wisdom; instead, he found that 
having a clear strategy was the decisive element. Candidates who had a clear idea of where they 
wanted to go, and which voters they were after were the ones most likely _to win. One of the main 
advantages of a clear strategic vision, Weyrich explained, was that it usually enabled a candidate 
to set the agenda of a campaign, or once elected, of a legislative situation. 

For the New Right, Weyrich continued, the guiding strategic vision should be above all the ex
pansion and solidification of the coalition of interest groups and movements which had per• . 
formed so well for them in 1980. In looking to build that coalition, he told the conference, they 
should not exclude anyone from their efforts, no matter how unlikely, from their calculations. 

Following Weyrich was his close associate, Connie Marshburn. Marshburn is not a widely- ' 
known New Right figure, but is highly regarded as a political operative by informed observers of 
the movement, and her performance confirmed this estimate. Marshburn described how the pro
posed Family Protection Act was likely to be the primary legislative tool with which she and 
Weyrich expected to set the political agenda in the coming year and expand the New Right coali
tion's appeal. 

The Family Protection Act contains over 30 provisions, which include a ban on federal funds 
for groups advocating homosexual lifestyles and a requirement that federally-supported educa· 

. tional materials not slight "traditional images" of women as mothers and homemakers. These 
and several related provisions have roused the ire of gay rights and feminist groups. The value of 
these controversial provisions, however, is strictly tactical, Marshburn said. She does not expect 
them to pass. Instead, they are useful mainly because they evoke liberal outrage, which Marsh
burn expects. to use to paint liberals as "anti-family," meanwhile stressing to her target consti
tuencies other, less objectionable provisions. In fact, she sa.id, there were only half a dozen provi· 
sions in the bill which its New Right ~ponsors really want to see enacted. These included, for in
stance, special tax breaks for multigenerational households, families who adopt children, and 
families with a ·nonworking woman spouse. 

Such proposals may be debatable; but they arc hardly as offensive to liberals as the throwaway 
anti-gay and pro-"traditional images" provisions. Even so, their potential.appeal to moderate but 
inflation-pressed voters is obvious. 

Thus, as she explained it, the Family Protection Act represents . a highly sophisticated 
legislative plan for building New Right support by conveying to politically moderate but family· 
minded citizens the message that the New Right wants to help them keep the family together, 
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while its liberal opponents arc only concerned with the interests of gays, abort ionists, sex 
educators and other "anti-family" forces. (So far, it must be added, the largely indiscriminate and . 
near-hysterical reaction to the Act by liberal and left groups is playing exactly into Ms. Marsh- ' 
burn's scenario.) 

Another major thrust running parallel to the Family Protection ~!=t campaign will be a wide
ranging effort against "secular humanism," particularly in public schools . This campaign was 
described by Onalee McGraw, a staff member of the New Right-oriented Heritage Foundation, 
who has written extensively about this philosophy and its allegedly pernicious effects on 

, children. New Right activists, she said, will soon be pressing for legislation at all levels to require 
· parental consent before educational materials "tainted" with these values can be used in their 
t children's classes. (A similar federal provision is a key section of Connie Marshburn's Family 

Protection Act.) 
The logic of these efforts was further explicated by Richard Viguerie, the premier rightwing 

direct mail fundraiscr and one of the best-known New Right figures. The abortion issue, he said, 
was "the door through which" many people came into conservative politics. "But tney didn't 
_stop there," he noted. Their convictions against abortion were like the first of a series of falling 
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dominoes: they led to concern about sexual ethics and standards among young people; thia led to 
opposition to "secular burnaniarn," particularly in schoola, with ita purportedly decadent morali
ty; "secular h11mani1m" waa in fUrD identified as both the godfather of and the royal road to 
socialism and communism, which pointed the way to commitments to minimally-regulated free 
entqprise a~ home and to aggressive foreign and military policies to counter the communist 
threat from Russia and its many sunogatcs. 

Propag~ta like Viguerie work hard at making these connections in the minds of their 
, recruits, to cement their identification with overall New Right views. Once committed, he aaid, 

they ace that all the New Right iaauca are based on a unified, principled outlook. On thia prin
cipled base, he asserted, winning assaults against liberal softness and sellouts can be mowited. 

Plana for (Ulothcr such assault on liberal strongholds were outlined by Howard Phillips, head 
. oftb~ Q!it-3Il'iliY~ C~, Phillips, who directed Richard Nixon's attempt to dismantle the an
tipovcny program (an effort which Ronald RcagJD finally completed), wants to "dcfund the 
left," by depriving it offedcral money. His group, he said, has more than 500 Freedom oflnfor
mation Requests outstanding u part of a major effort to trace in detail just how much federal 
funding is going to various private groups which advocate policies the New Right opposes. Ob
viously, pl'O-tbortion groups like Planned Parenthood, which gets many millions in federal 
grants, head Phillipa's list. But he is alao after environmental, consumer, civil rights and other 
public interest groups u well. Phillips says the plan. is based on his analysis of public opinion 
polls;-while they don't show majority opposition to many of these groups' objectives, Phillips 
asserted they do show latent majority opposition to government funding of such advocacy, on the 
basis that it is unfair to use taxpayers' money to argue one side of a controversial issue. 

Thus Phillips expects to use his data to build pressure on Ronald Reagan to veto bills contain
ing appropriations destined for such groups. He believes, probably correctly, that such vetoes, if 
sustained, would deal many of these groups a crippling, perhaps fatal blow. 

Taken together, thc,e variou_s schemes-antiabortion, pro-family and defunding to the left-a
mount to a formidable set of "social issues" challenges to liberal groups and their congressional 
allies. Perhaps the greatest obstacle to their success, however, lies not in any liberal counterattack 
u much as in the White House. The New Right supported Ronald Reagan, and knows that its 
followers still broadly suppon the president. Thus they need him at the head of their ranks if 
they arc to get very far in tileir efforts. But Reagan has been stalling their demands for a 
legislative offensive based on the social issues for almost a year. This has left the New Right 
leadership and its most intense partisans disappointed and angry, but wit_h no real recourse. 
When they took on the president last summer over the nomination of Sandra O'Connor to the 
Supreme Court, their efforts were an utter failure. _ 

Morton Blac~well, former editor of The New Rigl,t Report, and now White House liaison with 
such groups, tried to reassure the restive, almost hostile audience at Unity '81 that Reagan had 
not in fact forgotten them or completely sold them out, and that their time was coming, soon. He 
told of hearing Nevada Senator Paul Laxalt, Reagan's closest congressional ally and friend, tell
ing a right wing gathering that Reagan has pledged to make the social issues the primary items on , 
his political agenda early in 1982. 

Assuming Laxalt's pledge is legitimate, however, doesn't guarantee that the president will be 
.able to deliver, because Reagan, for all his acknowledged political skill, is not in complete control 
of events. This is particularly true of economic developments; as unemployment rises and the 
•recession deepens, a pressure on the administration over further budget cuts and taxes-in short, 
·over the whole economic program, which was supposed to be finished by now to make way for 
the social issues-will intensify rather than abate. This in turn will fuel challenges to Reagan's 
plans for a massive military buildup. These two factors-Reaganomics and defense-could easily 
become a political tarbaby, obliging Reagan to put off an assault on.the social issues through next 
year, and perhaps indefinitely. There are also other factors, especially international events, 

•which could become equally problematical and time-consuming. · 
. None of this means that if the New Right's turn at the plate is put off that they will not be 
heard from next year and after. Far from it; as the presentations at Unity '81 showed clearly, the 
New Right leadership is smart, shrewd, determined, and planning fpr a longterm struggle. They 
will undoubtedly make plenty of trouble for liberals in 1982 in one way or another, and the battle 
will not be over then. · 
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National 
Pro-1 .. iife Political Action Committee 

101 Park Washington Ct., Falls Church, VA 22046 
April 1, 1982 

Peter Keisler, Executive Vice President 
The Leadership Institute 
8001 Braddock Road, #402 
Springfield, VA 22151 

Dear Peter: 

State Fund 
(703) 536-7650 

A very good friend of the conservative movement is running 
for the state legislature in Arizona ... Gary Giordano is in 
a race for a state representative seat in the Phoenix area. 

Gary, a former YAF staffer and long-time Conservative Caucus 
State Director, is a no-nonsense conservative activist who 
has paid his dues to the movement early and often. 

Since his mid-February kick-off luncheon, featuring Howard 
Phillips, Gary has raised $3,000 of his $10,000 budget and 
has recruited nearly all of his workers for an extensive 
Kasten-type precinct organization plan. 

There are three candidates in the race for two seats -- Gary 
needs to place first or second to win. With a large majority 
of registered Republicans, it is safe to say that winning the 
September 7th GOP primary is tantamount to w-inning the election. 

Gary needs some PAC money now -- if he is to keep up the 
momentum. Will you help? National Pro-Life PAC has already 
contributed $300 ... we hope you'll do the same. 

Please look over the information I've enclosed from Gary Giordano's 
campaign ... then get in touch with him. You 1ll be glad you did. 

Pt r B. Gemma, Jr. 
Executive Director 

Biologist, Univ . of San Francisco (CA) p • S , 
John Finn, Jr. 

Gary Giordano is being supported by State Representative 
Jim Skelly, the Gun Owners of America, Ed McAteer of the 
Religious Roundtable and Howard Phillips of the Conservative . 
Caucus -- you'll be in good company if you come aboard. 

Business Executive (CA) 

Titles ror iden1ifica1ion only 

A copy of our report is on file and may 
be purchased from The Federal Election 
Commission, Washington . D.C. 

t Deceased 

PBGjr/am 
cc: Gary Giordano 

ton Blackwell 
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Past Ed ., Nal'I Right to Life 
News(MN) 

Donald T. Manion , M.D. 
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National 
Pro-Life Political Actio11 Committee 

101 Park Washington Ct., Falls Church, VA 22046 
April 1, 1982 

Miss Lilli Dollinger 
Committee for Responsible Youth Politics 
P.O. Box 4135, Texas A & M University 
College Station, TX 77844 

Dear Li 11 i: 

State Fund 

(703) 536-7650 

A very good friend of the conservative movement is running 
for the state legislature in Arizona ... Gary Giordano is in 
a race for a state representative seat in the Phoenix area. 

Gary, a former YAF staffer and long-time Conservative Caucus 
State Director, is a no-nonsense conservative activist who 
has paid his dues to the movement early and often. 

Since his mid-February kick-off luncheon, featuring Howard 
Phillips, Gary has raised $3,000 of his $10,000 budget and 
has recruited nearly all of his workers for an extensive 
Kasten-type precinct organization plan. 

There are three candidates in the race for two seats -- Gary 
needs to place first or second to win. With a large majority 
of registered Republicans, it is safe to say that winning the 
September 7th GOP primary is tantamount to winning the election. 

Gary needs some PAC money now -- if he is to keep up the 
momentum. Will you help? National Pro-Life PAC has already 
contributed $3OO ... we hope you'll do the same. 

Please look over the information I've enclosed from Gary Giordano's 
campaign ... then get in touch with him. You'll be glad you did. 

Physician & Surgeon (OR) 
John F. Hillabrand, M.D. 

Colf'i1 11 y, 

,' ,,,,./ 

Alterna1ives to Ab1>r1ion 
International (OH) 

Herbert J. Rainer, M.D. 

. ,:..-,:-~ 

y :..--~-e te B. Gemma , Jr. 
Ed., Child & Family Quarterly (IL) Executive Director 

t'nincis P. FIiice, Ph. D. 
Biologist, Univ . of San Francisco (CA) p. S. Gary Giordano is being supported by State Representative 

Jim Skelly, the Gun Owners of America, Ed McAteer of the 
Religious Roundtable and Howard Phillips of the Conservative 
Caucus -- you 1 ll be in good company if you come aboard. 

John Fina, Jr. 
Business Executise (CA) 

Titles for idcn1ifica1ion only 

A copy of our report is on lilt: and may 
be purchased from The Federal Elect ion 
Commission, Washingwn , D.C . 

t Deceased 

PBGjr/am 
cc: Gary Giordano 

t--Morton Blackwell _.,· 

. ...; 



t;a11.y Gio11,dcmu null, State Rep!U!/2e.11ta.ti.v <! Cumm,i.tt<!.e. 
Box 2896 Nw Rive!l, Stage 
PhoeMx, AJU.zona 85029 
Telephone: 602- 263-8165 (OJ; 602 -465- 7750 (HJ 

1982 Republican Primary in Ar•izona -- Sty,te Leaisla.tive District #24 at q_ glance ... 
This District was once rep1•esented by 8andr·a O'Connor and was the home base of Barry 

GoldiJater. The area includes the l ush r>t>sor>t and coun-tr·y club parts of Paradise Valley, 
takes in parts of North Phoenix and Nor>th Scottsdale, and goes north to the Maricopa line . 

The Distr i ct is overwhe lmingly Republican with a 1•egistration edge of 54%-3?% over 
Democrats . A high percentage of the Democrats and Independents are conservative and vote 
Republican. In short, the winner of t he Republ ican primary will win the genera l election. 
(Most Republicans win by a 2-1 margin). 

To r each the approximately 21,000 r•egiste r>ed Republicans in near>ly 35 precincts, 
Giordano plans to raise and spend $10,000 in addition to setting-up a Kasten precinct 
organizat iona l plan to identify and turn- out the vote. · 

Twnerous specnm--=ty ma-t't,1:,~ngs ar(F pt,11.nnr!d -:=- riirec t,ed to----t-el:r~p-8'- o-f ?Yo-ter-s-. A b-EW-, 
a district-wide mailer is in the works . 

In addition to the ?O volunteers working t he organization plan for precincts, Gary 
Giordano will be personally canvassing the homes in the District. Election day will conclude 
with the Kasten vote turn-out. 

Giordano 's opposition for the two legislative seats will be the one incwnbent who is 
a moderate-to-liberal country-club Republican (pro-abortion, Planned Parenthood Director, 
etc. ) and the Republican District Vice Chairman. 

Gary Giordano on the issues .. . 
CRIME --

Double bunking : If overcrowding is a problem in our prisons, than we cannot afford 
the luxury of one inmate to a cell. The solution to this problem should not be laid entirely 
on the backs of the taxpayer. _ 

Put inmates to work : We can solve the problem of too much idle time for our 
inmates by utilizing their labor and thereby lessening the taxpayer's load. If we bring 
inmate labor into the plans for massive roadbuilding in Arizona, in the years ahead a 
portion of the proposed gasoline tax increase can be shelved. There are other areas 
where this labor can also be used. 

Restitution to victims by offenders: Crime would not pay if those convicted of 
a crime were forced to make restitution to their victims . 

S'tr1,cte'Fodi1- aria- paro te pi'OCedures: Tua- TTTa:rrrr peop-l-e--vmtr sht7~--n&1r e-e--tu:r>ned 
loose are out on the streets awaiting trial and commiting further crimes. There should 
be no bail or parole for repeat offenders . 

Restrict the exclusionary rule: Disregarding evidence that may have been obtained 
illegally is absurd. We must change this so the facts in a crime are not dismissed and 
criminals set free . If evidence is obtained by breaking the law, we can penalize the law 
enforcement personnel responsible . Let ' s not set the gui lty free to rectify this problem. 

LIMITING GOVERNMENT - - State spending in the past decade has risen approximately 300% 
while the population has increased by only about 50% . We need to eleminate any unnecessary 
government functions and programs -- and cut spending whenever possible . Taxes could then 
be lowered to reflect the reduced spending . 

STATE SOVEREIGNTY -- If the citizens of Arizona have a 55 MPH spped limit or an auto 
emissions inspection program, it should be because they want them based on their own merits . 
We need individuals in state and local government who are willing to fight the increasing 
federal encroachment on local perogatives. We must draw the line on federal blackmail . 

TRADITIONAL VALUES -- The morality and values that have provided the basis for our laws 
for hundreds of years have been eroded or disregarded in recent times . We need a new 
dedication as individuals and society to the values this country was founded on and blessed 
so abundantly for in the past . For that reason I am committed to: 

The Right to Life: We must end the genocide on the unborn. There is no "right to 
choose" the taking of an innocent life . 

Prayer in the Schools: We should extend the same right uf voluntary prayer that 
is presently enjoyed by Congress to our schools . The seper>ation of church and state was not 
meant to seperate God from government . 

· - · -Parental controC of the(; -"ahildren and schoo ?,s: The primary responsibility 
for rearing children rests with the family, not bureaucrats. Schools should reflect 
that precept and not)2e an q,(j._ver:s!lr'y_JQ value9 taught at home . 

Endorsements Qf_ QE:!1f._ Giordano for State Representative . . . 
The National Pro-Life Political Action Committee 
Ed McAteer, President, The Religious Roundtab le 
Gun owners of America 
Howard PhiUips, National Director, '1.'he Conservu.tive Caucus 
State Representative Jim Skelly of Arizona 




