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Barbara A. Mandel 
National President 

TESTIM3NY BEFORE 

THE SENATE OOM-1ITI'EE ON THE JUDICIARY 

ON S. J. RES. 73, 

Dadie Perlov, CAE 
Executive Director 

A·PROPOSED CONSTI'IUI'IONAL AMENDMENT 

JULATIN; TO Va.. UNTARY SCHoa.. PRAYER 

My name is Esther Pryor. I am Chairwanan of the Capital Carmittee of 

the National -Council of Jewish Women, a volunteer organization of 100,000 

wanen and men .in 200 conmunities in the United States. I appreciate the 

opportunity to offer this testimony. 

NCJW strongly opposes S.J. Res. 73 which proposes an amendment to the 

Constitution regarding prayer in public schools. 

It is a fundamental belief of the NCJW that religious liberties and 

separation of church and state are Constitutional principles which must 

be preserved in a democratic society. NCJW has consistantly opposed officially 

sanctioned prayer, even so-called voluntary prayer, in public schools. 

Permitting an essentially religious practice in secular schools by stating 

that "nothing in the Constitution shall be construed as prohibiting" it 

is a direct violation and blatant denial of 1=be First Amendment guarantee 

of separation of church and state. This fundamental guarantee of freedoo 

of religion (and~ religion for those who do not wish to practice one) is 

a prerequtsite of our great democracy. In particular, it is basic to the 

United States' public education system. 

There seems to be an effort to pranote the belief that those who oppose 

"voluntary" prayer in schools are against religion and, therefore, against 

children praying. As observers of the Jewish faith, NCJW members are 

(over) 



- 2 -

NCJW TESTIMJNY: S .J. RE:S. 73 

ccmnitted to the practice .of religion and to the solace of prayer. We are, 

however, convincE!d that officially sanctioned prayer in the public schools 

would autcmatically place children under enormous pressure to conform to 

the practice, thus negating the "voluntary" aspect of the amendment 

that is being proposed. 

It is particularly disingenuous for proponents of this Constitutional 

amendment to attach the phrase that "no person shall be required ••• to 

participate in prayer", as it is not this requirement that will be at 

issue for the school child, but the pressur~ to conform by participation. 

NCJW believes that prayer should be conducted in the home or the appropriate 

religious institution and not in the schools. NCJW further believes 

that no prayer or style of worship is uniformly acceptable to all 

religious traditions. Even if it is non-denominational, prayer or 

silent meditation could have a religious connotation. Since individual 

silent meditation is already permitted and "voluntary" prayer on an 

individual basis is not denied, what is the purpose of altering the 

Constitution? \.buld this not put a stamp of·conforrility on individuals in 

a pluralistic society? 

Let us not create a situation which divides our children by providing 

an atmosphere which exacerbates religious tensions. Instead it would behoove 

our elected representatives to concentrate more of their energy on 

strengthening our troubled public school systems. Improving the emphasis 

on quality education, rather than undermining the First Amendment to the 
I 

Constitution by violat ing the principle of church/state separation, would 
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better serve the needs of America's young people. 

The National Council of Jewish Women, therefore, urges Senate defeat of any 

proposal which woulc.l amend the Constitution to permit organized prayer 

or meditation of any kind in the public schools. 

Thank you. 
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Committee on the Judiciary 
United States Senate 
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Mr. Chafnnan; members of the Q:immfttee. am Gordon Engen, director of 

the Department of Publfc Affafrs and Relfglous Lfberty for the North 

hlerfcan Division of .the Seventh-day Adventist Church. 

The Seventh-day Adventist Church, whose headquarters are located here 

tn Washington, D.C~, seeks to guard the vitality of rellglon In hnerlca. 

Numbering over 600,000 adult members In the United States and nearly 

four mil lion world-wide, Seventh-day Adventists are anxious to defend 

the freedom of rel.lglous assembly and the sacred right of al I 

to pray as conscience dictates. But we wish not only to protect the c(gbt 

to pray and engage In religious assembly; we are concerned equally with the 

QYellty of such activity. 

The Constitution of the United States approaches religion • 

differently from that of any other country. Our forefathers rejected 

the notion of a benevolent government granting religious liberty to 

Its citizens. Instead, they Insisted that these rights . were· ~ 

given. Therefore, to the government they said, paraphrasing: Abstain 

from Involvement with rellgl~n, doing nothing that would establish It 

or restrict Its practice. 

Every time well meaning people tinker with this uniquely conceived 

document we watch with concern. When amendments are proposed with 

religious overtones we became alarmed. And when amendments are 

suggested _that might alter the Interpretation of the First Amendment, 

we jump Into action. This Is not to fault the amendment procedure 

per se, of course, although we would hope that such a procedure never 

entails the convening of a constitutional convention which could have 



even a remote posslblllty of tampering with the First Amendment. The 

amendment procedure serves wel 1--and may have been Intended to 

serve--the periodic need of clarifying and correcting 

governmental relationships, whether between the branches of the federal 

government or between the federal government and the several states. 

Since 1868 our courts have been directed to apply the Constitution 

to conflicts of everyday fife all the way fran enactments by city 

councils to the actions of the federal government. During Its present 

term alone, the Supreme Court has been asked to review more than 40 

cases involving the free exercise clause or the establishment clause 

of the First Amendment. 

Over the years the High Court has developed through case law an 

Interpretation and application of the First Amendment that holds government 

at bay from Involvement In religion and that keeps religion from getting 

Its foot Into the door of government. 

We see any proposed religious constitutional amendment, Including the 
I 

one under consideration here, as potentially upsetting to past applications 

of the First lvnendment. 

For example, could we rely on former Supreme Court decisions ff 

tension developed between the First Amendment and a new religious amendment? 

For the first time In our nation's history the government would be thrust by 

constitutional amendment Into the role of "establishing" religious 

practices by al lowing them to become part of the function of public 

Institutions. Any religious amendment, no matter how Innocuous, would 

create tension to a greater or lesser degree. We do not believe our 

nation should take that risk. 

1· do not Impugn the motives of those who are sponsoring this 

2 
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amendment. In ,fact, I applaude those .motives as whol esome and 

hlghmlnded. As a clergyman, I welcome greater participation In ·· 

reltgtous activity through silent or audible prayer, or through 

gatherings of those of kindred faith. Seventh-day Adventist 

ministers and lay workers throughout the nation are striving for 

these same objectives with evangelistic zeal. But this activity 

belongs tn the churches of our canmunltles and In the ltves of private 

citizens as self employed or even as employees at some level of 

government. Rel!glous canmltment makes better workers and better 

publtc servants. But when wel I Intentioned people place the force of 

the Constitution behrnd their zeal, we strongly object. It alarms us 

to contemplate religion taking an official place tn public Institutions, 

as ff a .f.ccm. of godlJness would please God and cure our social JI Is. 

WJth the constJtuttonal waters muddled by enactment of a religious 

amendment, however acceptable Its content, the efforts to extend 

rellgton further Into public Institutions might escalate. We deduce 

th Is from what the zea I ots now say, th t ngs I f ke "Make th ts a· Oar J st tan 

nation," and "bring our country back to God by enacting laws regarding 

prayer or a national day of worship." 

Let men and women of high rellgfous moral principles become 

involved tn government on al I levels. Let them ~ake decisions based on thefr 

high ideals and principles. But let them not seek to mix the matters of 

Caesar wfth the matters of God by makrn9 the latter a function of government. 

Opposition to a re .llgtous amendment Is not ka vote against God. 

Jesus said His kingdom was not of this world. He wfshes to establish His 

kingdom In the hearts and I Ives of His fol lowers. legislative 

enactments, constitutional amendments, or pronouncements through public 

3 
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resolutions of government are not God'·s. plan. 

Legislative action that Is subject to judicial review Is preferable 

In safeguarding the free_ exercise of religion to an 

amendment to the Constitution which could bring the whole matter of the 

First Amendment and I.ts appl I cation through case law Into question. 

But even here, efforts to strip the courts of Jurisdiction In the area of 

prayer through simple-majority bll Is would evoke our opposition. 

For the above reasons we urge you to oppose this and any other 

religious constitutional amendment. Do not through such means cloud the 

future of church-s_tate separatl on. 

4 
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NATIONAL DIRECTOR 

AMERICANS FOR DEMOCRATIC ACTION 
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SENATE JUDICIARY COMMITTEE 

ON 

SCHOOL PRAYER 

JUNE 27, 1983 

My name is · Leon Shull, I am the National Director of Americans for 

Democratic Action, a national public-policy organization with members in every 

state. 

I want to thank the committee for giving me the opportunity to testify 

today. The question of whether prayer should be required in public schools is 

difficult to deal with because of the emotional atmosphere of the debate. 

Supporters of school prayer tend to label opponents as anti-religion or even 

godless. Such statements are distorted and misleading; they are also 

irrelevant. Religion unquestionably holds an important place in our society, 

but that place is clearly not in a federally-funded public school system. In 

writing for the first Supreme Court decision in 1962, Justice Black stated: "It 

is neither sacrilegious nor ·anti-religious to say that each separate government 

in this country should stay out of the business of writing or sanctioning 

official prayers and leave that purely rel~gious function to the people 

themselves and to those the people choose to look to for religious guidance." 

The fundamental issue is constitutional. Prayer in the school -- voluntary 

or otherwise -- violates the First Amendment by definition. In at least a dozen 

decisions from 1947 to 1982, the United States Supreme Court banned govern

mental ass i stance to religion and specifically outlawed prayer s and Bible 

reading in the schools. The advocates of the prayer amendment must logically 

reject the basic premise underlying these Supreme Court decisions; they must 
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attack the delicate balance which . the court has constructed between the 

establishment and the free exercise clauses of the First Amendment. Father 

Robert F. Drinan, who is president of Americans for Democrati c Action, a lormer 

Member of Congress, and (of particular relevance to this issue) a Catholic . 

priest, has summed up the principles at stake: "The advocates of school prayer 

are in effect aski~g the Congress and the country to overthrow the philoso

phical, juridical, and constitutional synthesis which the court has evolved 

over a period of about two generations. The prayer amendment, in other words, 

is not a simple modification of the Church-State detenle evolved by the Supreme 

Court; it is in effect a repudiation of it." 

To say that the state is not promoting religion because prayer is 

"voluntary" or '.'silent meditation" is a semantical dodge. Public school 

teachers, principals~ or school officials, who are all sanctioned by the govern

ment, are directing and conducting the prayer or the meditation. Authorizing 

such government-employed officials to determine what constitutes a non-denomina

tional prayer is, in effect, giving the government authority in religious 

matters. The fact that all children are required by law to aLLen.d school 

reinforces the notion of government sponsorship of religion. This directly 

contravenes the Supreme Court's ruling that the government, either through its 

legislature or school officials, must not initiate, promote, or sponsor 

religious activities in the public schools. The prayer i.s taking place on 

school property, which is supported by the taxpayers. Allowing the student who 

does not wish to participate to leave the room is not protecting his or her 

freedom, but is rather excluding that individual from the classroom because of 

state-sanctioned religious activity; it is forcing that student into the role 

of outcast. 

Subtle pressure, whether purposeful or not, from the teacher and from the 

student's peers is not in any way conducive to the free practice of religion. 

To speak of a 6 or 7 year old, or for that matter, a 13 or 14 year old child 

exercising his or her constitutional rights in such an atmosphere is absurd. 

There is no question that teachers, who are required to conduct ·the prayers, 

are ~uthority figures. Their attitudes, whether positive or negative, towards 

the prayer will certainly affect impressionable children. 
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Offering to create a non-denomfnational prayer is not the answer. First, 

who would decide what thnt prayer will he? ThP government? Certninly that is an 

instrusion into a sphere where the government has no place. Writing for the 

Court, Justice Black concluded that the First Amendment "al least" means that 

"it is no part of the business of government to compose· ofticial prayers for 

any group of the Am~rican people." Second, such a prayer is offensive to those 

parents who do not wish to bring up their children with any religious beliefs, 

and it is offensive to the intensely religious practitioners for whom prayer· is 

a sacred activity accompanied by certain practices or words. As the National 
' 

Counci 1 of Churches has pointed out in previous testimony, orthodox Jews pray 

in a specific posture with prayer shawls and head coverings, while devout 

Christians would find a prayer that did not include the name of Jesus Christ 

unacceptable. 

It is for this reason that many religious groups and leaders oppose school 

prayer -- they object to the secularization of prayer and the dilution of its 

significance. 

A prayer amendment tends to assume the nature of a "quick fix" for the 

perceived godlessness and secularism of the public schools. But, at best, a 

prayer is a minute or two a day in the 30 hours of instruction per week in the 

average public school. Much more significant and meaningful would be the sort 

of courses about religion approved by the American Association of School 

Administrators (AASA) and by all educational and civil liberties groups. These 

courses would teach about various religions, such as Judaism, Christianity, 

Hinduism, Buddhism, instead of trying to provide ersatz spiritual leadership. 

The courses would seek to eradicate religious illiteracy by elevating objective 

knowledge about religion to a point of academic 'respectability. Courses of this 

nature do not raise any constitutional questions. Such instruction could be 

given for students who elect it and possibly for others. It would be infinitely 

more significant and substantive than a moment of prayer. And it would be 

legally non-controversial, academically sound, and religiously beneficial. 

In the 1952 Zorach vs. Clausen decision, the Supreme Court permitted 

released-time religious education so long as it is conducted off the school 

premises. For those sincere persons who desire to integrate the secular 
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knowledge transmitted in Lhe public schools more closely wi.Lh Lhe sacred, Lhcre 

is a way through released-time that is constituLionally permissible nnd organi

zationally feasible. 

I find it ironic that an administration which is always promising to 

remove excessive gdvernment interference from the lives of its citizens is now 

trying to impose itself in one of the most sacred and personal areas of an 

individual's life. And il is doing so in the facE• of a specific.: constiLutional 

prohibition and very clear and consistent Supreme Court rulings. 

I hope that · this commit tee wi 11 oppose any such efforts to weaken the 

Constitution and the ·court, and to curtail one of our most basic rights. 

### 
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TESTIMONY' OF THE 

NATIONAL COUNCIL OF THE CUURCIIES OF CIIRIST 

IN . THE UNITED STATES OF AMERICA 

BEFORE THE 

COMMITTEE ON THE JUDICIARY 

OF THE SENATE OF THE UNITED STATES 

OPPOSING THE PROPOSED AMENDMENTS TO THE CONSTITUTION 

OF THE UNITED STATES TO PERMIT PRAYER OR 

MEDITATION IN PUBLIC SCHOOLS 

***************** 

Presented by the Reverend Dean M. Kelley 
Director for Religious and Civil Liberty 
National Council of the Churches of Christ in the U.S.A. 

SUMMARY 

This testimony opposes the Administration's proposal because 
it is unjust, unwise, unnecessary and a throwback to the old 
European tradition of mere religious toleration that our forebears 
fled to set up a condition of full religious liberty under the 
federal First Amendment. 

This testimony opposes the other proposal because it is unnecessary, 
out of all proportion to the supposed ill it is designed to remedy, 
and would supersede important Constitutional safeguards of individual 
rights and .liberties and the judicial doctrines built up around 
them over many decades. 



My name is Dean M. Kelley. I am Director for Religious 

and .Civil Liberty for the National Council of the Churches of Christ 

in the U.S.A. and have held that position since 1960. I am an 

ordained minister of the United Methodist Church and have served 

local parish churches for 13 years before coming to the National 

Council. I have been assigned by the President and the General 

Secretary of the NCC to present this testimony on behalf of the NCC. 

The National Council of Churches is the cooperative agency 

of thirty-two Protestant and Eastern Orthodox national r eligious 

bodies which have an aggregate membership of over 40,000,000. 

We do not presume to speak for all of those members any more than 

a Senator can speak for all of the people in his state. We speak 

for the Governing Board of the NCC, a representative body of about 

300 persons chosen by the member denominations in proportion to their 

size and according to their own respective processes. This testimony 

is based on a policy statement of the NCC, "The Churches and the Public 

Schools," adopted in 1963 and reaffirmed by a resolution on "Prayer 

in Public Schools" adopted May 13, 1982. (The Greek Orthodox Arch-

diocese of North and South America dissented from this policy.) 

Copies of these are attached. 

Since there are two proposed Gonstitutional amendments before 

the Committee, we address them in succession. Since the first proposal 

is virtually identical with one that was before this Committee a year 

ago, we offer substantially the same testimony on it that we gave here 

on July 29, 1982, which follows: 
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of minority religious groups were pennitted t o coexist with the 

majority on the condition tnat they conform to the domi nant or established 

faith -- or at least make no outward s how of ~ - confo rmity. 

But it was clear that they were accepted on suf f erence only ; they were · 

guests in someone else's house, to be admitted only on condition of good 

(religious) behavior. They were not fully citizens because they did not 

share tne religious commitment expected of all loyal members of society. 

Because they did not share tha~ religious commitment, their ci vil loy~lty 

was suspect. 

Toleration was a relaxed form of the arrangement that came to 

dominate ~urope after the Protestant Reformation: cuiu s r egio , eiu s 

religio. Under this principle of "territorialism," the r eligion of 

the ruler became the religion of his realm, and those who didn't like 

it were free (or sometimes required) to emigrate. (That was an 

improvement over the pre-Reformation situation where religious non

conformers were burned at the stake, but it still left much to be 

desired.) 

What the proposed amendment would do would be to abandon the American 

experiment of the independence of the civil covenant from the religious 

covenant and regress to the European situation of tolera t ion and 

territorialism, except that in this society the ruler is the majority 

of the electorate. The majority would rule in the religious forms to be 

instituted in public schools and other public institutions. Members 

~f religious minorities, who are equally citizens and whose taxes 

equally support those institutions, would no longer be equally at home 

in them. They would be guests in institutions belonging more to the 

(religious) majority than to them, second-class citizens because of 

their religious non-conformity. 
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By whom? Not by individual children suddenly expressing the wis h to 

pray, but by "public authorities": teachers, principals, school 

boards, states. This is not merely "permitting" people to pray, 

this is the state arranging for people to pray, and to pray prayers 

selected by the same authorities, even if it is only by inviting a 

participant to offer prayer on behalf of all. 

So there is no pretense that it will be non-sectarian prayer. 

It will be a prayer more acceptable to some than to others , which is 

the meaning of "sectarian." We may hope that prayers of various faith-

traditions might be used in rotation, but there is no assurance that 

a few Jewish pupils might not have to hear Christian prayers of fered 

all year round in the public schools that are supposed to be as much 

theirs as anyone else's. 

Some may say that this can surely do them no harm. But that 

is for them to say. Such an assurance is like a fat man leaning on 

a thin man and telling him it doesn't hurt! Orthodox Jewish children 

are taught that prayer must be made in certain postures, with prayer

shawl, head covered, etc. What would be undertaken in public schools 

would not be "prayer" for them, but a travesty of prayer as they under

stand it. 

The solution for them, we are told, is to be excused. 

"No person shall -be required by the United States or any state to 

participate in prayer," the amendment says, and that provision is 

designed to cure all ills that might ari-se. But what does it mean? 

Are there pressures and expectations that do not rise to the level of 

state-imposed "requirements" that still might have a strong adverse 

effect on impressionable children? How about the teacher's usine a 

sarcastic or scornful tone of voice when excusing those who wish to be 
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with true religious liberty until 1962, and we should not be surprised 

if this cultural lag affec.ts the general public for a few decades 

longer. 

But we are told that no such problems troubled the American 

classroom prior to the Supreme Court's (mis?)reading of the First 

Amendment in 1963. All was supposedly sweetness and light when the 

several states, and indeed each local community, could set its own 

standards for religious practices in publ1.c-school classrooms. l3ut 

that is unfortunately not true. The record i.s replete with 

stor~es of children made to suffer because they would not conform to 

religious practices in public schools. A Massachusetts case in 1859 

involved a Roman Catholic boy of eleven, Tom Wall, who, acting on 

instructions of his parents and his priest, declined to confinn 

to a classroom religious practice. He was whipped on the hands with 

a rattan stick until he consented to conform. 6 In some states, 

litigation led to the elimination of prayer from public schools long 

before 1963. It was a fertile field for community strife and litigation, 

and courts reached diverse conclusions, sometimes upholding the practice, 

as in the case of Tom Wall, cited above. Thus the establishment of 

religion -- in this respect at least -- had come to have a different 

meaning from one jurisdiction to the next. 

But that is not what a feder~l Bill of Rights should permit. 

How many of us wish to submit our most precious rights and iiberties 

to local option? 

I B 

The proposed amendment is unwise because it would authorize 

practices in public schools that would permit government intrusion 
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I can pray that the United States will become Christian (as I 
understand and interpret my faith) with a measure of confidence 
and hope because of the nature of the rcpubl:i.c ,ind the compos :I tion 
of its peoples. We are encouraged freely to express and exercise 
our convictions while being denied the right to impose those 
convictions on others. The doctrine of the separation of church 
and state, as defined i.n the First J\menc.lmcnt of the Constitution, 
provides the essential safeguards. It insists that the church 
dare not be viewed as an arm of the state. It insists that the 
state dare not dominate or intimidate the church. The "wall 
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(This policy statement is attached.) 

Many people have r .cspondcd favorably to the proposal to 

"get the government off our 1,acks," nn<l part:icul:.irly l:o keep it out 

of any activities that might interfere in fnmi.Jy life and the nuture 

of children by their parents. It is surprising that some of the same 

people are now proposing to allow State and local governments, through 

the state instrumentalities of publjc school s , to introduce religious 

forms and practices that will be at odds with those which some parents 

arc trying to inculcate in their cld.ltlren. In th:i s moi;t sensitive 

area. of family life, the clumsy and untutored intrusion of governmental 

authorities, however well-intended, is especially unwise. 

It is sometimes claimed that some children would never hear the 

name of God if they did not have the benefit of public-school prayers, 

but that is precisely the kind of intrusion that some parents, if they 

are intentionally bringing up their children in a non-theistic approach 

to life -- as is their right -- may wish to avoid. Other parents may 

feel that their particular devout £~rm of faith will not benefit from 

perfunctory recitations of someone else.' s prayers in a non-ecclesiastical -

setting, and so oppose it because public schools prayers are not 

religious enough. 

The National Council of Churches cannot overlook the fact that 

Christians are admonished by the Lord Jesus Christ in the Sermon on 

the Mount not to make a show of praye~· in public places: -
And when you pray, you must not be like the hypocrites; 
for they love to stand and pray in the syn.:1gogucs and nt 
the street corners, that they m::iy be seen by men. Truly, 
I say to you, they have their reward. But when you pray, 
go into your room and shut the door and pray to your Father 
who is in secret; and your Fnthcr who secs :i.n secret will 
reward you. 

(Matthew 6: 5-6) 
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I C 

since any person can pray to Go<l at any time or plnce , an<l the Supreme 

Court canuot prevent it, nor can the Con.gret;s enable j t. It is only 

oral, collei::tive, unison prayer that requires "nta t e action," and since that 

kind of p~ayer is not necessarily more e f ficac ious thm1 the silent, 

inward petition of the heart (as well as lw:in g le:;:; con ~;on.1nt wi th 
. 

Chris t':. ,1clmo11 :it'i.on), -i,t· is obvio111;ly heinf: n (ltt f•.111 r n r r:ymh o l ·i,· r.(•:1::01rn, 

to make. some kind of a statement or demonstr.ltion ,·tl)out the na ture of 

the public school, the state, the nation. 

Indeed , that is a recurrent argument of propon ent s of a prayer 

amendment: that public schools -- and our \-Jhulc s oc lc: ty --- huve 

deteriorated since prayer was removed from public schools, and that 

restoring it will rectify the accumul,1tcd ills o[ the past two decades: 

vandalism, violence, drug addiction, delinquency , sexual promiscuity, 

and perversion, etc . Would that restoring prayers in public schools 

could have such a result! But children's liv·es are not transformed by 

magical incantations but by the models set for them in the conduct of 

their elders. And there is no need for a Constitut:Lonal nmendment to 

enable adults to set a moral and righteous example for tlwir children. 

They can do th:1t now . To want to pres s. prayer into sei:vicc as a device 

for improving the moral climate of the s~hools dC'nJrnhle as that 

would be -- is to demean it from an end in it s elf -- communjon wit:h 

God -- to a means to another -- and lesser -- encl: improving the behavior 

of (other pc!op l , 's) children. That is precisely wh.it the Lord criticized 

about using prayer to make a public i.;how for ultcric,r rcnsons. 

The proposed amendment in unnl.!cessary in another ro s pcct. If it 

is desired to mal~c children more fully conscious o( the religious roots 
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II A 

The other proposed amendment before the Committee i s 

somewhat more · elaborate: 

Sec. 1 Nothing in this Constitution shall 
be construed to prohibit fo<livi<lual or 
group silent prayer or meditation in public 
schools. 

Neither the United Stnt0s nor any 
State shall require any person to participate 
in prayer or meditation, nor shnll they encournr,e 
any particular form of prayer or me<litaLlon. 

Sec. 2 Nothing in this Constitution shall be construed 
to prohibit equal access to the use of public school 
facilities by all voluntary student groups. 

It is preferable to the first proposed amendment in that it would 

authorize only "silent prayer or meditation," which makes possible 

a ~-religious interpretation of the authorized activity for those 

who would prefer to understand it in that way, provided local school 

boards must preserve the dual opti.on. If local school boards can 

themselves choose to offer only the option of "silent prayer," that 

advantage is lost. 

The proviso "silent" also eliminates the entire issue of content, 

with its troublesome question of imposing one or another "sectarian" 

prayer on persons who do not subscribe to it, as well as the companion 

question of whether there is any such thing as a non-sectarian prayer, 

and whether it would be of any great significance. 

Of course, there are sectari~n forms of prayer -- even silent 

prayer -- as well as sectarian content. As stated earlier, Orthocox 

Jews believe that prayer is authentic only if offered in a certain 

posture, with head covered, wearing a prayer-shawl, etc. The next 

sentence seeks to preserve governmental neutrality with respect to the 
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schools), etc.? This again seems to blur the import ant <lis tinctlon 

between the curricular and the cxtra-curricul::i.r. 

More important, it may sweep aside the important concept of the 

"limited public forum, 11 which formed the basis of the U.S. Supreme 

n 
Court's decision in Widmar v. Vincent, holding that Ha state 

university had provided a (limited) public forum for (extracurricular) 

student groups with ~-relj_gious purposes , it could not ban those with 

religious purposes without cngar,ing in contcnt-hnscd exclusions of one 

particular category of speech. 

The University was not obliged, however, to provide _any public 

forum for any student groups, nor to open that forum to activities that 

would disrupt or interfere with the primary function of the university: 

education. It is these considerations which make a school c1 l.i.mJ ted 

public forum, and which should be preserved in any coru;titutional amend-

ment, so that no school is under the impr<~s s lon that :i.t J ~; £!.~lJ_gyd to 

provide a public forum for voluntary student groups or to permit activities 

there to interfere with its primary function of education. 

II C 

There is a range of other problems generated by this proposal 

that can only be suggested here: what are the appropriate safeguards 

against the school's sponsoring or appearing to sponsor, endorsing or 

appearing to endorse, the religious activities or identities of voluntary 

student groups of a religioufi nature? 

There is nothing in the proposed amendment to require or imply 

that the puhlic school(s) may not extend an equal mantle or aegis of 

sponsorship 01:" endorsement to · 11all voluntary student groups" to which 
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problems than restricted participation by faculty member s 

. responsible to the school. · . 

5. Can any outside :.:;pealwr.s or· rc•r.ourc:e l<!,Hkn; IH' brought l.n 

by "voluntary student groupr.?" -- Probably not on a conti.n11 i nr, b::isis, . 

for reasons suggestc<l above, hut single appearance:-; might be permissible 

if that is the school's policy with respect to ~-religious extra

curricular clubs. 

These questions are listed to suggest a whole ran ge of 

troublesome issuC:!S on which tlie proposed amcn<l111ent i s s ile11t, and which 

would. have a significant bearing on whether the state is genujne)y 

neutral with respect to religion in the undertakings sou&l1t to be 

authorized under the proposal. Without some idea of how they would be 

resolved, it is difficult to judge whether the amendment would do more 

good than harm. 

Do existing legal canons such as "governmental neutrality," 

"limited public forum," and non-sponsorship, n_on-imprimatur, non-

establishment, apply to this proposal? They are based on the existing 

First Amendment and its interpretation by the courts over the years. 

But the new proposal, if approved by two-thirds vote of both Houses 

of Congress and ratified by the legislatures of tlirc!e-fourths of the 

States, would supersede any Constitutional provisions in conflict with 

it, and any tests or canons derived from them: "No thin&_ in this 

Constitution shall be construed to prohibit. •• " etc. Thus a lot of 

very imµortant and hard-won protections for religious and civil liberties 

could be swept aside by a new Amendment. 

The Judictary Committee of the Senate is to he applm1dc.•d for arranging 

these hearings to consider the implications of any proposal to change 

the wording of the U.S. Constitution. Such changes should not be 
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The Executive Committee of the Nn tional Counc:ll o f Churc hes , 

meetfr1g in San Franc:i.sc:o on -M:;iy 10, 1983, ha s m1ppo rl c<l the g (•ncral 

concc\pt of t:11" ll:1tf'i.c- ld bi1.1 (S.81.'i), f)IIL l'lu i N:11 lnn :, ·1 Co11n c il cf 

Churches cannot cndorsC! tl1e .:imcnding of the coAsu Lu tion even f or s uch 

commendable purposes (es pecially when there is good r e ason to think that 

ordinary legislation will suffice to accomplish the intended effect). 

Its Gover1)ing Board in 1963 resisted the s ur,g e s tion s for changing the 

wording (or effect) of the First Ame ndm<.!nt and rcu ff i r mcd th.:i t view in 

1982. They arc no mor<.! rceq>L.i.v e now to a ny H imiln r propou, tl :; fo r 

tampering with the First Amendment. 
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Ado/nl'd by the (;l'11a"I lloard 

J 111/1.' ·I, 1 ') '> ') 

Till: (;('Jll'ral Bo:i rd of Lil<' Nalilll1 :il Co1111!'il of' tlw 
Churc:lies of Chrisl in Lhc U .S.J\. rcal linns ils s11pporl 
of reli gious fr t:t" do111 for all JH.!Opl<· a11d, b('i11 ~ a\\' : lfL' or 
proposals currently agitated for a11 n1nc11dmt·11l lo Ll1 t· 
Constilul ion of th e: U11ill'cl Stah·s i11Lt•11di11 '..( to <l<" t'htro 
that llH: U11ill'd Slalt"s ls a Cl1ristia11 11alio11, sd-; f'mtl1 
the followin g co11c·crns fui· tl1c co11sidl'ratio11 of Ll w 
churches ancl tli e nation. 

( 1) A constitutioual amcml11wnt of tlii s purport 
co11f11st"s tll(' 11al11n· and f1111 clin11 of' the: 11atio11 -s lak 
with th e natmc a11cl f'1111ction of churd1cs. ll ,,·m ild in
cr<'asc: th r- J)l'( 'S( 'lil di!fi C' 11lli<"S or ('i(i:t.l' IIS i11 ('Olllpn•h,·11d 
i11 g a11d i11 cu11li11ui1, ~ lwaltli y s1·p:1r:lli(JJ1 :111d ~, 1111 11 1 
relations bC'l\\'l'l' ll cliurcl, a11d !>lat(' , TIH'SL' rdh-c:ti o11s 
arc set forl11 w itl1 full a\\'al'l'llL'SS th at Lliis na li c: 11 a11d 
all otlicr nations sta11d co11sla11ll:-· 11ndl'r tlil' judµ1nl' 11 l 
and the SOVl'rl'ign authority of Cod. 

( 2) Prc:,·ious attempts to mai11tai n "Chris Li an s tales," 
in earlier ccnlurics as \vt'll as in 011r own, linvc been 
fraught \\'ilh great· problt"ms ancl ha\'(' failed in di ,.;
illusion . They have freciut·ntly drni (•cl general lihl·rt~·. 
ancl reli gious lib('r ty in particular, to a ll \\'ho did t1ol 
belo1,g lo tlic clomi11a11l body of Chrislians. I 11 lhl' 
American scene of tmlay, a constiluliirnal sa11dio11 for 
Clirislia11il y wrnild l<' nd lo \\ 'C':tk1•11 tl H' ri glit s a11d lib
erties of citizens a11d otlwrs who an· nol Cliristi an~. to 
lessen respcct for their clisti11din.• cn11 c<·rns. ancl to 

· acccntualc cli\·isiu11s within the body polilie. 

(3) Till' inl<'t1d (•d alll( 'l1Cl11w11l \\'011ld sln·11 !:Lli 1·1, tlH' 
hands of tl,ost· wl10 d, •s in· fi11a11 ci:il and <1Ll l<' r pri,·i
k ~L·s fo r Chl'is ti a n d111rdws l' L'tHl y and a hl, • to Sl't' l l l'l' 

1lw111 .... s111'11 as s11pp11rl of sd1onl a11cl w,•lfarc· i1·1~tilu 
lio11s, t•:-.LL-11d1·d la., prh·ilq~1·i; Jur prnp1·rly a11d cnlcr
prist·s rn1tlcr Cl1risli :u1 11: un l'S. 

( 4) The propo~l ·d atnc ·11d11H·nl wo11lcl embarrass our 
t't 01111H·11i cal rl'l :1t io11s :11111 01 1r 111 is~ io11a ry e11 h·rprist'S 
a11(l al~o ;,.'.<·111 ·r:il i1t1 ,· rna l11 11 1:d n ·l:iti1,11s as , ·i1 •,,-cd by 
Clirisl ian~ and Ii~· tl1 L· \\ '(Jrld 111ajoril y of 11011-Clirislians, 
throt1 gh of!ici:illy all :11:lii11 :~ llH · Chris tian 11;11n c· lo mil i
tary, <•c·c,110111 il'. :u1d ull ll'r :ids a11tl polic:il'S of Lill' Co,·
cn11 i'H' nl of tl1< · U11 ilt-tl Sl:i lf'S. 

(5) To dn·lar(' tl 1c U11 il1 ·cl Sl.1tcs a Cl1risl ia 11 11:ll io11 
in till' clt11rd11 11 :111 \ Sl 0 11s1• nr "Cl,ri~ti :111 ," is to assl'!'t 
1, ·~s of 11'11111 ll, :111 o r l)J't·ii'11·•,i1111 , '1'11 :Jl lt 1'111 ri !d lih· IH· · 
lo11gs Lo sig11ifica 11l r1:1ii~ i111 1. wi ll, 1,i h lil': tl ,:ml tlit'(.1 logi
cal 11w:rn i11 g a11d si111pl~· is 11ot :IJ)j) lic.d ,!(, Lo li lt' :\11wri 
ca11 nation :1s :1 \\']101 <'. \ !01T1l\·vr. tl H· proposal i11 
q11(•slio11, if ~in·n a 11 :11 1r:i of , :did it~· by it1corpora l ion 
in tli(' Co11slil 1ilirn1 , \\·011ld l1 ·mpl many 1111tlii 11kil1g 
church 111c1nlwrs to t;1)J11plaC' l'11L h~·pocrisy in tht•ir out
look upon sol'idy, national and i11ll'rnatioll:1l. In fin e. -
it is 1wrilo11s, <·,·c 11 sacriJ, ,~ious. lo Lum to l'lit• polilical 
forum for praclic:11 ddcn11i11aliu 11 of llit• public mc:1\1-
i11g of the r(n'a t \\'O rd, "Cl 1rist ia 11 ." Tht• dnm:h cannot 
1ili.m • tli is ~vord , Cl0 11 tr:1 l ,:1: d J) l'l'11li:1r to its charactcr. 
\\'ilh !he 11:1lin11-sl;d('. · 

111 Ll1c light of !IH'Sl' considl rations the Nalioual 
Co11uc:il of Cliurd ll'S n·cortl s its oppositi<)ll to tht• pro
posal for a11 a1n1•11tl11w11l lo LhL' Constil11Lion of lilt' 
lTnih•(l St.1l<'s ii1l1•1Hlim~ to 1kC'larc.• the Unitc•tl Stall's 
to h1· a Cl1risli :111 11 :1 li1;1,. 

SU FOH. J AC:\ I ;\ST, 0 ABSTl~:\'TlO:\S 
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lfj fB) [5) rF~ r,~ri re~--~)) llJ ~\ Jl ~ IE 0../fe fr",. r1· :1 Polir:y Stutc111t11l of the Nritional Co1111cil of the 
//-='~ tr u~ vu~.0 ~~ u\ ~J~lkU'0'uJ:";:d\'!J u Churches of Christ in the Unitc:d Slates of 1lmcrica. 

THE CuiUrtCN~S AND TME PU:3l~C ~CtH)OLS 
Acluptccl l;y the General lJoarcl 

]Ull<J 7, 1.963 

As Chrisliam we acknowledge Go<l as lhc ground 
and source nntl confirmcr of truth, who.~e Spirit i~ evur 
ready lo rc\pond to men's c111tl c.:l,ildre1i's St:ard1 Jor 
un<lcrstan<liug by correcting their fomblin g mis::ipr,rn
hcnsions and leading them into larger nn<l iuller tr c1 lh. 
Teaching and learning at their highest nm pur.q:ed 
within this recognili<m. As Americans we nrc Ji,mly 
commiltc<l to the right of fr<;cdom of conscie;ncc: nnc.l 
freedom of religion, that is, the freedom ot each citizen 
in the determination of his reli1;:ous nlh:,(!,i;ll)Ct\ rllld 
the freedom of religious groups an ti i1,sliluliuns i11 tlic 
exercise and clec:laration of their beli efs. 

The American tra<liti<m with n:~p1:•ct to the relations 
of government and religion, ofte:11 de~ cribcd as "~cp;, ra
tion of church ancl ~tnte" dor:s 1101 JJwan lh,1l tl1c ~talc 
is hostile toward, or imliffcrcnt to, rnligio11. On lLe co11-

. trary, governments-national, slate a;1cl local-have pr0-
vailingly acknowlC'<lgc<l the importance as wcil as thti 
autonomy of religion and have given expression to this 
principle in many \\'ays. 

In present-clay American socict)', with its di\'crsitr of 
religious conviction and affiliations. the place of reli
gion in public education must be \\'OrkcLl 011t within this 
recognilion of the prevailingly positive nltillldc of the 
Americ"n rieople as a whole toward religion and snf e-
guarcling of religious liberty. . 

As Christi.ans \\'C beli1'vc that t•,·cry i11rlivi<l11al has a 
right lo an education aimed at the full clcvclopnwut r,f 
his capacities as a lillmnn being crralccl by C11cl, his 
character as well ns his intellect. \Ve are impdkd hr 
the lo~c of nciglibnr to Sl'ck rna-.;i11111m ,·<l11catio11nl np · 
port1111ilit•s for c-a<"li i11divicl11al i11 ord,·r tl,at lH' Jll ;1y 

prrpnre • himself for rcspomilik p:1rticipalirn1 i11 dll' 
common life. 

CONCEHN Fon TIIE J'UBLIC SCIIOOLS 

\Ve reaffirm our support of tliC' sp,tcrn ('I[ p11hlic rcl\1-
cation °. in the United Slates of Anwrica. l I prov id<'~ a 
• In thi~ ,t r,r11 1,11•ul lh•· t• ·• tn"-1 "p11l ,h r l ',l u r •.t in n·• A111I "1 111Ul.- " r h 11 ♦ 1 l ,1' ' ht" 

t,llu•u to uu•.u, 1111• "r•l1·111 oC pul, lic ,:l•:1,t1·11ln1 )' '411•1 Jl1•rt11ul"ry t.•,Ju r kl,o u 
In the U nill·J Su.1'-""' · 

context in which 1111 indiviclunls mny shuro in nn cclucn
tion which contribute~ to the full developmcut of tI1eir 
capacitiL:S. It ~1.·rv,:s ns l l lllnjor ct,lic~ivo forcu in our 
plurali~tic sor.ict >'· \ Vo nlso rcco.t~n izc th:i t si r,niflcarit 
vulue derives from lbe fac t th!lt this syst em is financed 
by public film.ls, is rcspon~ive to the cornmunily ns a 
whole, antl is opr:n to all wit!iout cl isti11ctions as to race, 
creed, national origin, or economic slatus . 

DEFIAITlO~ OF HOLES 
H.l'ligious iclc:as, l)('l{ds, value~, nnd ll1t\ c·ontril.rnti t1ns 

of churches nrc an int c.•gra l p:in of our cultur;.l hcritago 
as a pcuplc:. The public sdiools li ,,,·o :,n olJligatiun to 
help individuals develop an intcll ir;<' llt unclcrstancling 
and ,tppn·t ialion of th t' rol1• ,if r t.'li .; i.in i11 the lif1: c1f tlic: 
1w·o[)le of tl1i, 11atiu:1. Tu~,d,i1 1g !or rd igious coinmil
mcnt is the rcspon~ibility of the home a11d the commu
nity of faillt (su ch as the church or sy11ai;ogue) rather 
than the pllblic schools. . 

We rnpport the right of rcli;;ious groups to cstnblish 
and m:-iintain schools at their own expense provided 
the~· meet prcsciibccl cducat ional standards. 

We Sllpport :-ilso the rif!,lil of par011ls to decide 
wl1l~ther tl,dr cl1ildrl!n shall atkn<l public or non-public 
schools. The par1.'nt wl10 eLons 1•s to sc·nd !tis children 
to a non-public schoc.J i~ nol r.xC11sccl from the rcspon
sihilily nf the ('ili1.(:n lo s11pporl nnJ sct'k to improve 
llie public !>clwols. 

Nc:itlic·r the c-l1lll'ch nor the stale shollld use the 
plllilic sc:hool to ccllll\Wl an:,' ptancc of any creed or 
confomlil}' to :111y ,;pl'cific rcli1~irn1s practic<'. 

It is an 1•,~f•11ti :d la\k nf tlw c·l111rch1•s lo pro\'idc\ atk
q11;1k r,·li1:;n,1•; i11\ll'lll'[il)tl I l,rnu1.:l1 <:vcry 1111•,111~ ,II tl11:ir 
dispo~:,I. 'l'l11'S(i i11C'111dt• liotl, tlll)~e acti\'ities \\'hicl1 
individ11al 1·h11rcl11·s prm·id1: witltin tli1•ir own wall~ and 
also va1 ious jt1i1,t v1·11t11r1•s of c:lt11rclte, invoiviug co
opcratin11 \\'it!i tiic p11lilic scl1ools. Cltri~lian nmtt:rc 
a11<l th<! clti\'1'lopmc11t and prnclic1' of Cltristi:u1 worship 
arc: in<:11-C'apahlc oblig,Hio11!i of tl1c congr1.r,alio11 a,Hl tht? 
fa111ilr . \\'1· \\'am tli1: d111rc:l11:~ ;1g.li11sl the all -t11n -l111mnn 
ten1k11cy to look lo thl· !,lalt! :Ille! it s agL:rn.:: i1 :s for sup· 
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RESOLUTION ON 

PRAYER IN Pl)BLIC SCHOOLS 

NATIONAL COUNCIL OF THE: CHURCHES OF CHRIST IN THE U.S.A. 
475 Riversido Drive, Now York, NY 10115 

Adopted by the Governing Board 
May 13, 1982 

Whereas, in a Policy Statf! mont entitled "The Churches ·and th•.! Pul>iic Schools," ndopcd J11nc 7. 1963, 
the Governing Board of tile National Council of t h l! Churches of Chri~t in the U.S.A. said : 

"Neither the church nor the state should use the public school to compel accoptancc of any creed or · 
conformity to any specific religious practice ... "; 

Whereas, the same Policy ·Statement also stated: 

"The Supreme Court of the United Stntes in the Regents' Prayer Case has rul ed that 'In this country it 
is no part of the blisiness of government to compose official prayers for any grou p of the American 
people to recite as put of a religious proaram carried on by th!) government.' 'Ne recognize the wisdom 
as well as the authority of this ruling ... "; 

Whereas, the same Pol :cy Statement continued : 

"We express the convic'! ion that the Fir$t Am'!ndment to our Constitution in its present word ing has 
provided the framework within which responsible cit izens and our courts have been able to ::ifford maxi• 
mum protection for the reli nious liberty of all our ci.tizcns ... "; 

Whereas, the President of the United States has recently announced his intention to propose to Congress 
a constitutional amendment which could 11::ad to the reinstntement of group prayer in public schools; 

Whereas, the recitation of prescribed nondenominational prayer demeans t rue reli gion by denying the 
traditions of faith groups while imposi11g on som-1 children reliuious practices which arc offensive to them; 
and 

Whereas, there is a danger that the rights of members of minority religions would not be adequately 
·protected; 

Therefore, be it resolved that the Governing Board of the National Council of the Churches of Christ in 
the U.S.A.: 

Reaffirms it:; belief, as set forth in tho Policy Statement on "The Churches and the Public 
Schools" that "Christi on nurtur~ and lhf! dcvelopml?nt and pract ice of Christian worship 
are uncscapable obligations of the congregation and the family"; and 

Reaffirms ils support o·f the Supr~mP. Court languauc describing t he First Amendment as 
providing no role for government in prescribing o~ _providing for prayer in publ ic schools. 

Policy Base : The Church and che Public Schools, adopted by the General Board, June 7, 1063. 



WASHINGTON OFFICE 
OF THE EPISCOPAL CHURCH 
110MarylandAvenue, NE Washington, DC20002 
Telephone: (202) 547-7300 • 

TESTIMONY of Sherry Stanford, Legislative Associate, Washington Office 
of the Episcopal Church, before the Senate Subcommittee on the Const i tution, 
United States Senate. 

June 27, 1983 

My name ,is Sherry Stanford, Legislative Associate, Washington 

Office of the Episcopal Church. I am here today to respond to the 

proposed Hatch Amendment and to reiterate the position of the Episcopal 

Church regarding prayer and religious exercises in public schools. 

In November 1981, the Executive Council of the Episcopal Church 

adopted the following resolution in response to legislation being 

proposed in the 97th Congress. 

Whereas, There are proposals pending in the 

Congress of the United States to facilitate the 

establishing by governments of prayer in the 

puhZic schools; and 

Whereas, It is not and should not be the 
' 

business of government to establish when people 

shall pray or the prayers which they shall use; and r 

Whereas, It is always open to any person to 

pray at any time whether in the public schools; 

at work or at play; therefore be it 

Resolved, That this Executive Council encourages 

the use of prayer in connection with all aspects of 

dailu life while at the same t i me strongly opposing 

aZZ attempts by the state to establish when or how 

The Rev. Wi liam L. Weiler, Washington Affairs Officer 
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people shall pray~ -and thus opposing all government 

legislation whiah would presaribe means or methods 

of prayer in publia schools or which is designed to 

enaourage local authorities to prescribe such means 

or methods of prayer in public schools; and be it 

further 

Resolved, That a copy of this resolution be 

sent to every member of Congress. 

The Hatch Amendment is unacceptable based upon the reasons set 

forth in the aforementioned resolution. 

Nothing in this Constitution shall be construed to prohibit individual 

or .group silent prayer or meditation in public schools. 
' 

There is nothing prohibiting an individual from praying silently 

in public schools. Group silent prayer. however, would require a leader 

to suggest that the group pray or meditate, and in all likelihood, it 

would be a governmental official, a teacher, acting upon policy 

formulated by the state or local school district that there be time set 

aside for silent prayer or.meditation. 

Neither the United States nor any state shall require any person to 

participate in such prayer or reflection. 

While student participation would not be required. non

participating students would be forced either to leave the classroom or 

to sit with the group while not participating. Such would be an 
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embarrassing situation for the nonparticipant. In either case, the 

formalization of silent prayer by a governmental entity would engender 

some measure of coercion of the student to participate in the organized 

religious activity. 

Nor sfiaZZ they ,encourage any particular form of meditation or prayer 

A state or local governmental entity would determine that a 

time for silent prayer or meditation be provided during the day. The 

amendment would encourage some local authorities to set aside a time 

of prayer or meditation and it is not the business of government to 

establish when people shall pray. 

Thank you for the opportunity to present the position of the 

Episcopal Church. 
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June 27, 1983 
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S T A T E M E N T 

of 

Samuel Rabinove 

on behalf of 

THE AMERICAN JEWISH COMMITTEE 

on the Hatch Amendment 

before the 

Subconmittee on the Constitution of the 

SENATE COMMITTEE ON THE JUDICIARY 

June 27, 1983 

On behalf of the American Jewish Committee, I very much appreciate the 

opportunity to testify on the Hatch Amendment, a proposed constitutional amendment 

which, in part, would pennit individual or group silent prayer or meditation in 

public schools. We wish to speak in opposition to this section of the amendment 

(Section 1) and urge that it be rejected, essentially because · it would have the 

effect of amending the First Amendment. 

The beneficent teachings of religion have contributed immeasurably to 

human progress from barbarism to civilization. Our nation, in particular, 

· settled in large measure by people who were yearni.ng for freedom of conscience, 

having fled religious persecution, has been profoundly influenced by religious 

concepts . Every variety of denominational belief has flourished in this country, 

hand in hand with the American tradition of separation of church and state, 

which has served as a bulwark of religious liberty. The principle of separation 

of religion and government, as guaranteed by the First Amendment, is indeed one 

of the cornerstones of our freedom. It should be reinforced, not eroded. 
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Underlying the Establishment Clause of the First Amendment was the conviction 

on the part of the Founding Fathers that any union of governme~t and religion 

inevitably would impair government and would degrade religion. And tax-supported, 

non-sectarian public· schools have served as a unifying force in American life 

welcoming young people of every creed, seeking to affo·rd equal educational 

opportunity to all, emphasizing our conmon _heritage and serving as a training 

ground for conmunity living in our pluralistic society. 

In 1962 the U.S. Supreme Court, in Engel v. Vitale, ruled that the recital 

of a state-composed ostensibly non-denominational prayer by public school children 

at the start of each school day violated the First Amendment. And the following 

year, in Abington School District v. Schempp, the Court struck down a program in 

which passages from the Bible were required to be read and the Lord's Prayer 

recited. The rationale for these decisions is as compelling as ever. The Lord's 

Prayer, for example, is a Christian prayer. And no prayer, however neutral it 

may seem, can ever be truly non-denominational. In attempting to incorporate 

the tenets of several major religions, the meaning of prayer can only be diluted. 

It is simply not a proper function of our government to compose or to sponsor 

prayers for American children to recite. In the words of conservative libertarian 

columnist James J. Kilpatrick, writing in the l~ashington Post of December 10, 1981: 

"The state simply has no business in the religion business .... The best solution 

is to leave a child's religious instruction where it bel ongs, in the home, in 

the church, in the temple, in his mind and heart." 

1It should be stressed, however, that nothing in the Supreme Court rulings 

prevents any public school pupil from praying, either silently or aloud, whenever 

the spirit moves him or her to do so, provided only that the school program is 
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not disrupted thereby. There are public school children today who have stated 

that they have engaged in serious prayer during school hours (before examinations, _ 

for example), and, to the best of our knowledge, nobody has ever interfered or 

denied their right to do so. It would seem, therefore, that there is no need 

whatever for a constitutional amendment to permit individual silent prayer or 

meditation in public schools. (\~hen I was a child, I personally and privately 

prayed in public school. I would feel equally free to do so today.) 

Group silent prayer or meditation in public schools, however, may be 
I 

another matter entirely. While there could be a situation where children may wish 

to come together, of their own volition, for group silent prayer or meditation, 

that is hardly a frequent occurrence. It is far more likely, in our view, that 

Section 1 of this proposed amendment would be seized upon by those in government, 

who are determined to restore organized, officially sanctioned prayer in public 

schools, to use the machinery of the public schools to require that time be 

allotted for group silent prayer or meditation. This, we believe, would open 

the door to serious abuses and would surely violate the ·spirit of the Establishment 

Clause of the First Amendment. 

It is important to note that the practices which would be pennitted by 

the proposed amendment would not take place in a social vacuum. In hundreds of 

public school. districts throughout the country (f.or example, Bristol, Virginia 

and Reidsville, North Carolina) organized spoken prayer, Bible reading and 

religious proselytization are taking place today on a regular basis. in outright 

defiance of the Supreme Court decision in Schempp. Citizens who dare to challenge 

such practices frequently are threatened, insulted and ostracized, as are their 

children in the public schools. If this amendment were to be adopted, these 

violations could be expected to proliferate. 



-4-

One may wonder why there exists this apparent preoccupation with the 

need to intrude group prayer or meditation into our public schools. With some, 

it seems almost an obsession. We do indeed face a crisis in public education. 

We all have a vital interest in upgrading the quality of the education now 

being received and ,experienced by American children, i~ the sciences and in 

mathematics in particular. But the controversy over prayer and meditation has 

nothing whatever to do with this. In fact, it is a 11 smokescreen11 and a 

distraction from. what ought to concern us all. If we are truly serious about 

what is going on~- and what is not going on -- in our public schools, what is 

urgently needed is to restore the Federal funds that have been slashed from 

educational assistance programs. 

It is indeed the task of the public schools to reflect and to help 

inculcate the highest moral and ethical values of our society, as well as to 

develop character and responsible citizenship. But if this is the main concern 

of the sponsors of Section 1 of the proposed amendment, it must be said that 

permitting group silent prayer or meditation would hardly suffice to serve this 

purpose. What does belong in public schools, however, is the teaching of common 

core values -- honesty, decency, compassion, patriotism, fairness, respect for 

the rights of others -- that are broadly shared by people of all denominations 

and none. Nor is there anything in U.S. Supreme ~ourt decisions to preclude 

such instruction, provided it is not couched in religious terms. These values 

can be taught far more effectively by adult example and by the day-to-day 

behavior of parents, school principals, administrators and teachers than by 

group silent prayer or meditation. 
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In sum, we believe not only that there is no need for Section 1 of the 

proposed amendment, but also that it carries within it the seed of great 

potential for mischief. We question its wisdom. Clearly, it tampers with 

the First Amendment,. the centerpiece of the Bill of Rights, which has stood 

Americans in good stead since its adoption in 1791 and which should remain 

inviolate. To paraphrase a current popular expressfon, it is not broke and 

does not need to be fixed. We urge, there-fore, that Section l be rejected. 

83-630-31 

Respectfully submitted, 

Samuel Rabinove 
Legal Direc:tor 
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Mr. Chairman and .members of the Committee: 

My name is Ruti G. Teitel. I am the Assistant Direct or of the Legal Affairs 

Department.of the Anti-Defamation League. During my tenure with the ADL, I have 

written and lectured on the subject of church-state relations, as well as co

authored various ·amicus briefs in the federal courts and the United States 

Supreme Court in civil liberties matters, including May v. Cooperman concerning 

the New Jersey "moment of silence" statute and Donnelly v. Lynch concerning the 

constitutionality of a nativity scene in Pawtucket, Rhode Island. 

Two decades ago, the Supreme Court of the United States held that prayer and 

Bible readings in the schools are unconstitutional. Today, by this proposed 

amendment which relates to permitting voluntary prayer and meditation in the pub

lic schools, this body seeks to overturn those decisions. Moreover, it seeks 

sub silentio to repeal the Establishment Clause of the First Amendment. 

The Anti-Defamation League, on whose behalf I appear today, opposes this 

amendment. Since 1913, when it was founded, the Anti-Defamation League has been 

committed to protecting religious freedoms in this country, just as did .our 

Founding Fathers, by maintaining a wall of separation between -church and state. 

We have evidenced this continuing concern by our amicus curiae participation in 

such seminal Supreme Court cases as Abington v. Schempp, 374 U.S. 203 (1963) 

which disallowed as unconstitutional, Bible reading and prayer recitation in pub~ 

lie schools; Lemon v. Kurtzman, 403 U.S. 602 (197~) which held unconstitutional 

state aid to private religious schools; and by testimony before the Congress and 

state legislative committees. 

The instant proposal, we submit, threatens our protected religious liber

ties. The amendment before us today seeks to make equal what is not equal, In 

the na~e of "equal access," it proposes to allow prayer and meditation in our 

public schools and to treat clubs devoted to religious worship, just as those 
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devoted to stamp collecting, classical literature, lacrosse or hockey. There is 

something disingenuous in all of this. 

Religion in America's political system has never been treated equally with 

secular activities. It is precisely because of• the special nature of religion 

. that the Founding Fathers distinguished religion, by making particular provisions 

for religion in the eonstitution through the First Ame.ndment' s Establishment and 

Free Exercise Clauses. These provisions stating that "Congress shall make no law 

respecting an establishment of religion, or prohibiting the free exercise there

of," are concerned with demarcating the place of religion and government in our 

society -- a chief concern of the founders of this country, because of the his

torical alignment of government with r,eligion in Eu.rope which resulted in perse

cution of minorities and in the resettlement in the New World. The central pur

pose, then, of the Establishment Clause providing that Congr ess shall make no law 

respecting an establishment of religion, as noted by the Supreme Court in 1962, 

"rested on the belief that a union of government and religion tends to destroy 

government and to degrade religion." Ensel v. Vital~, 370 U.S. 421, 431 (1962). 

It is because of the more than equal, first class status of religion in our sys

tem that we have these special constitutional protections. As Madison wrote, it 

is because ,"religion is too personal, too sacred, too holy. " Memorial and Remon

strances against Religious Assessments, II Writings of Madison, at 187. 

When the Supreme Court of the United States :interpreted the Establishment 

Clause to bar prayer in the school.a, the Court specifically addressed the dis

crimination or inequality argument raised by this conunitt~ today. As to t.hose 

who "argue [d] that to apply the Constitution in. such a way as to prohibit state 

laws respecting an establishment of religious services in publi c schools is to 

indicate a hostility toward religion or toward prayer," the Court- declared: 

"[n]othing, of course, could be more wrong." Engel _v. Vitale, 370 U.S. 421, 
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433-434 (1962). "It is neither sacrilegious nor anti-religious to say that each 

separate government in this country should stay out of the business of writing or 

sanctioning official prayers and leave that purely religious function to the peo- . 

ple themselves and to those the people choose to look to for religious guidance.'' 

Engel v. Vitale, 370 U.S. 421, 435 (1962). 

This thought-~ that something so personal and sacred as religion should not 

be in the public schools but rather at home _ or in places of worship - is 

labelled by some proponents of this amendment as hostile to religion and as 

"Soviet" in nature. 

This notion is ~sbegotten. It ignores the purposes of the First Amendment 

protections - grounded not in hostility but in respect for religion. The prem

ise of these First Amendment protections, as the Supreme Court held in 1948, is 

that "both religion and government can best work to achieve their lofty aims if 

each is left free from the other within its respective sphere." McCollum v. 

Board of Education, 333 U.S. 203, 212 (1948). 

Today, this purpose can best be understood by subjecting the proposed amend

ment to the Supreme Court's tripartite Establishment Clause test. What will 

become evident are the inevitable dangers of intertwining religion and government 

(or public) run schools - dangers which impermissibly violate the Establishment 

Clause as it has been read for close to 40 years. 
. 

Today's legislation contravenes all three prongs of the Establishment Clause 

test: it does not reflect a clearly secular legislative purpose, its primary 

effect is to advance religion and it excessively entangles the government with 

religion. 

First and foremost, the purpose of this proposed amendment d s concededly 

religious and, thus, unconstitutional. The first section of this amendment spe

cifically provides for allowing silent prayer or meditation either individually 
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or in groups in the public schools. The·second section, couched in secular terms 

such as "equal access" open forum policy, has a clear religious purpose. As Sec

retary of Education Terrell H. Bell stated in his testimony before the Subcommit- . 

tee on the Constitution on behalf of the Administration's proposed constitutional 

amendment on vo.luntary prayer: 

the 'Equal 'Access' concept would serve to restore voluntary 
religious activity to an equal status with other extracurric
ular activities permitted on publ~c school premises. 

This testimony makes clear the religious purpose of "equal access" policy; it is 

not an equal protection clause for extracurricular activities. Under the "equal 

access" section of the. proposed amendment, all types of religious activity would 

be permitted -- beyond the silent prayer or meditation of se~tion 1 of the amend

ment, including a variety of religious activities such as singing hymns, liturgy, 

Bible readings and proselytization. 

Thus, this amendment openly seeks to bring prayer and Bible instruction into 

the public schools. Since 1948, this objective has been ruled unconstitutional. 

In McCollum v. Board of Education, the Supreme Court considered a voluntary reli

gious instruction program - which offered study of all faiths in the public 

schools. In that case the Court found that "a state cannot consistently with the 

First and Fourteenth Amendmenrs utilize its public school system to aid any or 

all religious faiths or sects •• • • " 333 U.S. at 211. For almost forty years 
. 

since that decision, the Supreme Court has steadfastly found that prayers or 

Bible instruction in the public schools reflect a religious purpose and, thus, 

violate the Establishment Clause. 

Second, the effect of this amendment would be to impermissibly advance reli

gion. Prayers and Bible readings in public schools confer the imprimatur of 

state approval on religious practices. As the Supreme Court noted in Widmar v. 

Vincent, 454 U.S. 263 (1981), a recent case concerning Bible clubs on university 
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campuses, in contrast to university students, the youth and impressionability of 

public school students prevents them from appreciating the supposed neutrality of 

-
a school's open forum policy. Widmar v. Vincent, 454 U.S. at 276. For public 

school students, the mere presence of prayers and religious activities in govern

ment-run schools shows· government approval of_ religious exercises. The ref ore, 

because the public school setting combines a captive impressionable audience with 

a government-controlled environment, review of religious practices in the public 

schools must be stringent. Due to this special concern for the religious neu

trality of the school system, many religious activities occuring in educational 

facilities during school hours have been found unconstitutional. These unlawful 

practices include the posting of the Ten Commandments in public school class

rooms, Stone v. Graham, 449 u.s. · 39 (1980); religious instruction in public 

school facilities, McCollum v. Board of Education, 333 U.S. 203 (1948) and reci

tation of student led prayer, Karen B. v. Treen, 653 F. 2d 897 (5th Cir., 1981), 

aff'd, 455 U.S. 913 (1982). In all of these cases, the presence of religious 

activities in the public school setting had the effect of promoting religion. 

Moreover, the fact that the silent prayer or Bible clubs allowed by the pro

posed amendment would be voluntary is of no significance. The voluntariness of 

prayer recitation and excusal .provisions from Bible study clubs have not cured 

their unconstitutionality under the Establishment Clause. Decision after deci

sion show the irrelevance of student voluntarines~ as concerns religious prac

tices in the public schools. Whether the activity concerned voluntary student 

attendance at religious instruction classes geared to all faiths, McCollum v. 

Board of Education, 333 U.S. 203 (1948) the voluntary reading of Bible verses by 

students, Abington v. Schempp, 374 U.S. 203 (1963) or voluntary student-init_iated 

prayer ·at the beginning of the school day, Karen B. v. Treen, 653 F. 2d 897 (5th 
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Cir., 1981), affid, 455 U.S. 913 (19821,-all have been found to unconstitution

ally advance religion, in the public schools, despite the voluntary nature of the 

activity. The voluntariness of student participation fails to diminish the 

effect of the appearance of government sponsorship of these religious activities 

when they take place !n the public schools. Moreover,. it is an abstraction to 

speak of voluntariness at the public school level. What are students to do if 

they do not wish to participate in these exercises? Should the burden of distin

guishing his or herself as nonreligious fall upon a student attending a govern

ment school? 

Further indication of this proposed amendment's unconstitutionality is the 

excessive entanglement it would require of government in religion. 

Here the state is entangled because the prayers and other religious activi

ties will occur in public school facilities. As found by the Supreme Court in 

McCollum v. Illinois, the state is entangled simply through the use of tax-sup

ported public school buildings. When religious exercises take place in state run 

school buildings, they are considered to be under the authority of local school 

officials. 

The state is further e,ntangled through use of the state's compulsory public 

school machinery. 333 U.S. at 212. Under state law, children are obliged to be 

in school. When religious activities take place in. school, it is state law which 

mandates students to be in that religious environment. More entanglement oacurs 

through the inevitable participation of school teachers and other state officials 

in these exercises. At a minimum, the state has a duty to supervise its students 

while on school premises. Thus, school officials must take attendance at the 

voluntary religious act:Lvities and supervise them to make sure students are 

safe. ·see Lubbock v. L~bbock, 669 F. 2d 1038 (5th Cir. 1982), c:_ert. deni_ed,, 51 
I 

u.s.1.w. 3533 (Jan. 17, 1983) (unconstitutionality of school policy permitting 
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students to gather before or after regul~r school hours for religious purposes); 

Brandon v. Board of Education, 635 F. 2d 971 (2d Cir. 1980), cert. denied, 454 

U.S. 1123 (1981) (voluntary school prayer meeting on high school grounds held 

unconstitutional). As noted by the Supreme Court in its consideration of aid to 

religious schools in ~emon v. Kurtzman, the very restriction and surveillance 

necessary to assure that teachers play a neutral role in these activities gives 

rise to entanglements between church and state. 403 U.S. 602, 620-621 (1971). 

Here, however, there is even more potential for entanglement because teachers and 

school officials need not play a neutral role in their supervision of these reli

gious activities. ·Because section 1 of this proposed amendment does not restrict 

itself to student silent prayer or meditation but speaks, rather, of "persons," 

under this amendment, teachers and school officials too, would have rights to 

worship during the school day. Thus, under this amendment, during the school day 

the entire school, including all teachers and the principal, could pray together 

in unison and this would be deemed constitutional. This involvement of state 

employees in religious activities constitutes fatal entanglement under the 
. . 

Establishment Clause. Teacher supervision of or participation in religious 

activities is entirely different than such supervision of or participation in an 

athletic event. Athletics ar~ not a matter of faith thus, school authority 

participation in such clubs does not provide a stamp of government approval. In 

contrast, as recognized in the Establishment Clause, government support of reli

gion produces a different, impermissible result. 

Thus, this proposed amendment unconstitutionally creates an establishment of 

r.eligion. The compelling government interest in preventing such an establishment 

vitiates any so-called free speech interests here. Unlike the situations · in 

Widmar· v. Vincent, 454 U.S. 263 (1981J or Tinker v. Des Moines, 393 U.S. 503 

(1969) where there were free speech concerns and no establishment concern was 
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foond, here we have a clear countervailing Establishment Clause interest, a fatal 

defect of this proposed amendment. 

As to the Free Exercise claim, concerning this proposed amendment, which 

.. 
maintains that failure to pass this amendment permitting voluntary prayer or med-

itation would constit~te prohibition of the free exercise of religion, it is 

clear that this claim is _a specious one. The Free Exercise Clause in no way man

dates the proposed amendment at issue today. Under the First Amendment's Free 

Exercise ·Clause, a school is obliged to provide religious facilities only if its 

failure to do so would effectively foreclose a person's p.ractice of religion. 

Here, there is no p·roblem with students being foreclosed from practicing reli

gion. Students attend school several hours a day, five days a week, nine months 

out of the year. All the remaining time is available to students for their par

ticipation in religious activities at places other than state supp.orted schools. 

See Lubbock v. Lubbock, 669 r. 2d 1038, 1048 (5th Cir. 1982), cert. denied, 51 

u.s.L.w. 3533 (Jan. 17, 1983). 

As to those who would distinguish the meditation or silent prayer permitted 

by this proposed amendment from other forms of prayer, it is clear that this dis

tinction is a hollow one and that meditation and silent prayer constitute reli

gious worship. A fixed period of silence, always at the same time with a teacher 

presiding bears the hallmark of a religious ritual. The only other instance one 

can point to where a group of children would be standing or sitting in silence at 

a fixed time with a leader would be in their respective churches or synagogues. 

Indeed, for various religions such as the Quakers, a "moment of silence" is the 

major component of their religious exercises. For vir-tually all religions, 

including Judaism, a "moment of silence" is at least a significant portion of the 

prescribed liturgy. The fact that this exercise occurs in the public schools 
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during school hours constitutes an uncon~titutional establishment of religious 

activity in our public schools. 

For these reasons, as a matter of constitutional law, this amendment which 

provides for religious worship in the schools cannot stand. Notions of "equal 

access," while appealing superficially, gloss over the special concern of our 

Founding Fathers with religous freedom - unencumbered by government approval or 

disapproval. This special treatment of religion in the eyes of the law is no act 

of discrimination, it is an indication of an historic national priority. 

In the words ·of Justice Frankfurter: 

The public school is at once the symbol of our democracy and 
the most pervasive means for promoting our common destiny. 
In no activity of the state is it more vital to keep out 
divisive forces than in its schools, to avoid confusing, not 
to say fusing, what the Constitution sought to keep strictly 
apart. 

McCollum v. Board of Education, 333 U.S. 203, 231 (1948). 

Thank you. I will be happy to answer any questions. 
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Mr. Chainnan and M:m:>ers of the CCimlittee: 

My narre is Jahn Buchanan and I am here today on behalf of People 

For the Arrerican Way, a nonprofit, nonpartisan, educational project 

forned in the fall of 1980 to protect and prarote Arrericans' 

constitutional freedans, especially those contained in the First 
. 

Arrendnent. I am pleased to~ today on behalf of PIDPLE FOR to 

present air views on the proposed arrendrcents on school prayer. 
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We are opposed to this and any other attarpt to anend the First 

Arnendrrent, but we welcane the opporgmity to participate in this 

debate. It is a sign of the health of this society that once rrore we 

are arguing over the .meaning of the First Amendrrent as it relates to 

religion. British .Ambassador Jarres Bryce observed about Arrericans one 

hundred years ago• that Americans have no 'bNo identical opinions, only 

a favorable one , on the principle of religious freedan, vohmtary 

religious life, and a distancing between church and state. Each time 

Atrericans engage in this debate, we are reminded of the rich diversity 

of religious -faiths in the United States and of our Founders' wisdan 

in drafting the First Arrendrcent that has so well protected our rich 

diversity. 

H~r, it is sanewhat troubling that we are today talking about 

atrending the very oonstitutional arrendment that allONS me to sit here 

and petition my govenment. The awesareness of ~ing with any 

part of the First Amendrrent should give us all pause. 

When we talk about anending the Bill of Rights, it seems to me 

that a very heavy burden of proof should be required of those 

advocating the change. The proponents of the school prayer anendrrents 

have failed to make their case primarily ~use they misstate what 

the law .is today and what their arrendments would do, if passed. 

'lllere nay be sore sociological principle that the higher the 

em::>tional content of .an issue, the greater the nurrber of 

Ir:isrepresentations and misstatements about the issue. If there is not 
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such a principle, then we sh®ld invent one for the school prayer 

debate. 'l'he .misstatarents are legion. I will discuss five. 

(1) President ~gan says that the Suprene Court "has 

effectively renoved praye1; fran our classroans"-

BUI' - it is only governrrent-prescribed, institutionalized 

prayer that the court has proscribed. 

(2) The President has maintained that his an-endnent will restore 
I 

the right to pray-

BUI' - on this very day students can if they wish, pray 

either singularly or in groups in public schools or other 

public buildings without violating the Constitution, subject 

only to a very few limitations: 

0 

0 

0 

religious exe+cises cannot interfere with the 

school's other activities; 

the prayer cannot be sponsored by, or appear to be 

sponsored by, the governi,ng body; and 

the prayer must be truly voluntary. 

(3) Prayer anendrrent proponents claim that they want to restore 

a widespread practice in public schools-
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Bur - rrost children in the West and Midwest never engaged 
. . . 

in .prayer before the Supret'le C.ourt's decision in 1962. [See 

attached L.A. Tines article of 8/27/82) 

(4) Sane prayer advocates even go so far as to blane the decline 

in our schools on the Suprare Court decisions of 1962 and 

1963-

Bur - this cause and effect logic is best dealt with in 

hum::>r. As Martin Marty has reasoned: 

Why did evei:ything go wrong when evez:ything went wrong? 
I think that the divorce rate rose shortly after the 
invention of the Electronic Church. Check the 
coincidence of the dates. When bom-again celebrities 
started writing bom-again autobiographies, teen-age 
pregnancies increased; and when fundanentalists started 
writing sex manuals, the Vietnam War accelerated. 
Didn't you ootice the cause-and-effect relation? 

(5) Proponents claim the arrendrrent is needed because the Suprerre 

Court has banned all religion fran public ~choo_ls-

Bur - the only practices prohibited are mandatory religious 

exercises. Not. the study of religion or religious 

materials. For exanple, students may and do study the Bible 

for its ethical, literary, and historical qualities; they 

can and do study carrparative religion; they can and do 

recite officially approved anthems with declarations of 

faith in a Deity. 



-5-

Neither the Bible nor noral instruction has been banned 

fran the schools. Nor is there a ban on students rreeting 

vohmtarily for religious reasons. In the recent 7- 2 

decision of Widmar vs. Vincent, the SUprene Court said that 

religious activities are pennissible on public sch(X)l 

property. 

The arrendrrent we all testified against last year and which was 

resul:mitted this year as S.J. Fes. 73 has been effectively dissected 

and discarded. The latest version proposed by Senator Hatch should be 

viewed in one of two ways. Either it is basically the sarre as the 

President's arrendrrent, as sane who wanted to testify were told, and 

therefore is subject to the pitfalls outlined aoove, OR it is totally 

meaningless. Meaningless because equal access is already to be found 

in the Constitution and pericxls of silent na::litation in public sch(X)ls 

have never been found to be uncoostitutional. 

What I find distuxbing is the lack of appreciation af the genius 

of the founders in crafting the First Amendrrent, especially in light 

of the way it has worked for the past 200 years. Iet us recognize 

that the United States has avoided the secular strife of the Northem 

Irelands, the Irans, the Indias and the Paki&tans, thanks in large 

part to the tradition of the First Alrendrrent. There were times in the 

not so distant past when the government tracked dam people who • 

believed as I do as a SOuthern Baptist. It was not too long ago that 

Baptist ministers were beaten, inprisoned and run out of tam in the 
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Colony of Virginia for preaching doctrine at variance with that of the 

established church. Goverrnrant can be benevolent, but government can . 
also be bigoted. Sare forces behind this arrendrrent could take us back 

to the day when one person's religion would be imposed on another. 

Too often recrently have I heard school prayer proponents make 

statarents not u,nlike that of Deputy Attorney General Edward Sclurults: 

"We IIUlSt teach minorities to respect the right of the majority." How 

frightening that statement is and how antithetical to our history. 

And who knows-who will be in the majority or minority tarorrow. 

I am also very concerned about what the passage of this arrendrrent 

might mean for our schools - already so overburdened. With today's 

proolems, the last tlung administrators, teachers, and students need 

is to be thrust into sectarian strife. A recent editorial in USA 

Today (5/18/83) said it well: 

It is a shane for Anericans to waste so much passion when so 
many rcore important battles need to be fought. The real 
peril facing education has nothing to do with Bible teaching 
but, as a national carmission recently ?Jinted out, 
mediocrity in the schools. 

Whe.n schools becane a battleground for adult passions and 
prejudices, children are the inevitable casualties. It is 
their parents who need to leam one of the rcore elarentary 
Bible lessons: Icve thy neighbor. · 

Once again, I find myself in agreement with Jahn F. Kennedy. In 

a news conference two days after the 1962 SUpreme Court decision on 

prayer, President Kennedy said that the "easy rerredy'' for .AP"!!ricans 
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against the edict was to "pray a good deal rrore at bane and attend our 

churches with a gcxxl deal rrore fidelity." 

Mr. Olainnan, the religious instruction of children is the 

responsibility of parents and their churches. It is clearly neither 

the responsibility nor the constitutional right of govemrremt or the 

public schools. · Protecting the constitutional rights of Am:?rican 

citizens is the solemn responsibility ot the courts and the Congress. 

We at People For the Am:?rican Way prayerfully hope that the 

Congress will~ no action to dilute the First Anendrnent, so hard 

~ by our Founders, so protective of our sacred rights and so nuch 

rrore inp:>rtant to the welfare of our children and of their children's 

children than govenment-sponsored prayers in school caild ever be to 

anyone's child. 

Mr. Olainnan, we urge that the Ccmni ttee not report and the 

Senate not pass S.J. Res. 73. 
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Statement of Charles V. Bergstrom 
Lutheran Council in the USA 

To the Judiciary Committee of the U.S. Senate on 
Constitutional Amendments on Prayer 

A. Submitted by Preside~t Ronald Reagan (S.J. Res. 73) 
B. Submitted by Senator Orrin Hatch 

My name is Charles V. Bergstrom. I serve as Executive Director of the 
Office for Governmental Affairs, the Lutheran Council in the U.S.A. On behalf 
of the Council, I express appreciation to the Senate Judiciary Committee for 
the opportunity to testify in support of the Supreme Court decisioµ favoring 
the voluntary and personal nature of prayer. I speak in strong opposition to 
the proposed amendments to the U.S. Constitution dealing with prayer in public 
schools. I am spea~ing on behalf of three church bodies of the Lutheran Council: 

The American Lutheran Church, headquartered in Minneapolis, 
Minnesota, composed of 4,900 congregations having approxi
mately 2.4 million U.S. members; 

The .Lutheran Church in America, headquartered in New York 
New York,composed of 5,800 congregations having approxi
mately 2.9 million members in the U.S.; and 

The Associatibn of Evangelical Lutheran Churches, head
quartered in St. Louis, Missouri, composed of 275 congre
gations having approximately 110,000 U.S. members. 

These Lutheran church bodies continue to maintain that the proposed constitutional 
amendments are unnecessary from a religious point of view and unwise from a public 
policy perspective. 

The Lutheran church bodies I represent are aware of the serious theological 
and public policy difficulties which arise when gove~nment mandates religious 
exercises in public schools. Since the landmark decisions of the Supreme Court 
in 1962 and 1963 (Engel and Schempp cases, 370 U.S. 421 and 374 U.S. 203), these 
churches have consistently resisted legislative attempts· to circumvent the court's 
actions or to enact a prayer amendment to the U.S. Constitution. This activity 
has been undertaken carefully and deliberately. Within these church bodies, con
sideration has been given to the school prayer issue by lay persons and members of 
the clergy, by individuals within our congregations and staff of regional and nat
ional church conventions at which congregational representatives gather, and sub
sequent implementation has taken place according to the churches' constitutions and 
bylaws. It represents the end result of an organized and democratic process which 
is acknowledged as legitimate by members of these.church bodies.* 

*This testimony is based on statements of the Lutheran churches on prayer in 
public schools, two of which date back to 1964: "Prayer and Bible Reading in the 
Public Schools" (Lutheran Church in America) and "Prayer in Public Schools" (The 
American Lutheran Church). Since that time, the position articulated in these 
statements has been repeatedly reaffirmed by the Executive/Church Councils of these 
bodies and by their biennial conventions. 
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INAPPROPRIATE RELIGIOUS PRACTICE. Our position on school prayer reflects 
our theological and biblical conviction that not only are prayers in public 
schools not essential to the cultivation of religion in our youth, but in fact 
such religious. practice can be harmf~l, especially when off~red by an atheist 
or imposed on a person of different faith. The church bodies I represent main
tain that the nurture of religious faith belongs in the home and in the church, 
not in the public schools. The families, not the school boards, have over
riding responsibility for their children's religious education. Lutheran 
churches share a deep concern for. the families that it's .religious life be 
centered at home and in church. We would make the following assertions: 

1. We object theologically to "non-denomjnational prayers" which may 
uncritically mix nationalism and religion. As the Lutheran Church in America 
statement cited above says so clearly, "The more we attempt as Christians or 
Americans to insist on common denominator religious exercise or instruction in 
public schools, the greater the risk we r.un of diluting our faith and contribu
ting to a vague religiosity which defines religion with patriotism and becomes 
a national folk religion." 

2. We believe that the purpose of prayer is to praise and petition God, not 
to serve the secular purpose of creating a moral or ethical atmosphere for public 
school children. Prayer is communication with God which should change the person 
who prays--but it is not a tool to be used to "christianize" or "moralize" public 
education. Thus, the intent in sponsoring public school prayer is vitally im
portant, and the Lutheran churches I represent resist any attempt by legislators 
or by school authorities to inject religion into the public classroom in an effort 
to create a wholesome milieu for public school learning or to overcome immorality, 
as some independent preachers claim it should. Biblical teaching is clear and 
Christ's example is ultimate. Lutherans are offended by untheological calls to 
"put God back in school," or claims that such efforts are "evangelical." They are 
political. They represent a terrible misunderstanding of prayer and 
ask members of Congress to act on a religious matter that divides people. 
Prayer can be manipulative and used as a tool for trying to "convert" unbelievers 
and making this a "Christian Nation"-to ''Christianize America." That is a shame
ful affront and an embarrassment to the church. The Bible invites Christians 
to pray alone and in the congregation, not as a public or educational interlude. 

3. We perceive no need to "put God back into education." He is there. As Luth
erans in the U.S., we affirm the principle of "institutional separation and func
tional interaction" between church and government and recognize the distinctive 
calling and sphere of activity of each institution. We believe that God is active 
and powerful in all human affairs and operates through human institutionswhich 
maintain peace, establish justice, protect and advance human rights, and educate 
children--all proper concerns of the government. · cod's involvement in the good 
things of His creation, including education, is 'dependent on His love for us, not 
on government-sponsored prayer in public schools or other public buildings. One 
does not become more moral or evangelical by pushing for prayer in public school. 
Quite the opposite can be true. 

4. We are concerned about the quality of public school education and understand 
it to be inadequate when it is premised either on indifference or antagonism to the 
religious elements in history, in community life or in the lives of individuals. 
While the Supreme Court has ruled state-mandated prayer unconstitutional, it has 
not ruled out the study of religion in public schools. In this area, Lutherans see 
a po~itive challenge to interact with public school educators in order to develop 
programs which acknowledge the religious and moral dimensions of life while also 
respecting the larger religious neutrality mandated by the Constitution. As a 
parish pastor and in my present position I have supported public education and 
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worked with school authorities. 

The Luthe'ran church bodies I represent point out that the historical situation 
in the United States has changed since the early days of the Republic when under
lying religious beliefs were often assumed. The influx of immigrants, with varying 
traditions and creeds, and a range of other historical circumstances have contributed 
to a society which is thoroughly pluralistic. The Lutheran churches view this si~u
ation as a challenge and not a threat--an opportunity to articulate clearlv the tenents 
of our faith in this pluralistic culture. The "Founding Fathers" made clear the 
difference between reference to God and establishing Christianity as the one religion. 
Promotors of homogertized prayers exagerate the previous practice of prayer in our 
schools. Macalester College had a study showing that in the Far West 91 percent of 
the schools had no, prayers. In the Midwest, 74 percent had no prayers. The court 
decisions did not unleash immorality, as some claim. We were always as we are now. 
Many in a religious minority can describe for us the unfair pressure on children tto 
pray "like everyone else." 

QUESTIONABLE PUBLIC POLICY. The Lutheran churches I represent also recognize 
the public policy difficulties prayer in public school create in terms of the re
ligious rights of the individual and the welfare of the community as a whole. As 
Lutherans in the U.S., we cherish the guarantees of religious liberty which were 
written into the Constitution. We affirm the fact that the government safe-guards 
the rights of all persons and groups in our society to the free exercise of their 
religious beliefs and makes no decisions regarding the validity or orthodoxy of any 
doctrine. These religious freedoms are guaranteed to all, to members of traditional 
religious groups, nonconformists and non-believers. We recognize that, given our 
pluralistic culture, religious exercises in public schools infringe on the rights 
of some individuals and groups in society and invite sectarian divisiveness in the 
community. There is nothing holy or helpful in efforts to make this a "Christian" 
nation by school prayer. It is indeed questionable that this can do anything but 
harm religious faith. Our constitution is to protect the individual child who is 
different from the majority, not to give the religious majority power to bring 
their practices into the realm of education. 

. . 
The changes mandated by the 1962/63 Supreme Court decisions should be under-

stood in a positive rather than a negative light by those concerned about religious 
freedoms. A 1971 statement of the Church Council. of the American Lutheran Church 
affirming these decisions expresses this sentiment and focuses on the freedoms 
protected by the Court rath~r than the restrictions posed: 

We are free to pray in our own words to our own God. We are 
free to read 

0

the Bible in the version we prefer. We are pro
tected against having to join in devotional exercises decreed 
by governmental authorities. We are free to pray in public 
and to read the Bible in public places. We cannot, however, 
force others to join us in such expressions of our religious 
faith. 

The folowing Lutheran Church in America statement, reaffirmed in July 1980 by 
representatives of the congregations gathered in convention in Seattle, Washington, 
discusses the public policy implications of- prayer in public schools: 

A due regard for all religious faiths and also for non-believers 
and nonconformists of all kinds makes it imperative that the public 
schools abstain from practices that run the risk of intrusion of 
sectarian elements and divisiveness. The public schools serve a 
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unique and valued place in helping to build a civic unity despite 
the diversities of our pluralistic culture. I t should be noted 
that when the state deeply involves itself in a religious practice 
in •the public schools, it ·is thereby not only appropriating a func
tion properly served by the· church and the family, b_ut subjecting 
the freedom of believers and unbelievers alike to the restraint that 
accompanies the use of governmental power and public facilities in 
the promotion of religious ends. 

The Supreme Court has~ prohibited voluntary prayer in schools--indeed, 
there is no way it could ban personal communication betw~en an individual and 
God. What has not stood up to judicial scrutiny are "religious" sessions man
dated by law or organi..zed by school officials. Contrary to the statement of 
President Reagan, fhildren can be harmed by classroom prayer or the need to 
leave a classroom because of prayer. 

The question of just what comprises voluntary prayer is central to this 
issue. The Lutheran churches, like the courts, do not believe that any school
organized prayer sessions can be completely "voluntary." Children attending 
public schools are there under compulsion of public law. Public school facil
ities: are used, and the teachers--symbols of authority in the classroom--may 
supervise the ex~rcise. These factors combine to operate with coercive force 
on young and impres~ionable children, inducing them to take part in these ex
ercises, despite freedom to be excused from participation. That cannot be com
pared with adult prayer in Congress or reference to God on coins. Persons with 
a genuine regard for prayer and the Bible object to having their children engage 
in these exercises when they are mandated by the compulsion of law. Prayers of 
one religious body are very different from another. Our fundamental question is, 
"Whose prayers are to be offered?" This question has been too easily ignored in 
in the promotion of these amendments. 

Those promoting con$titutional amendments already differ among themselves as 
to what type of "voluntary prayer" would be acceptable. Some would find inter
denominational prayer acceptable, while others would insist on non-denominational 
prayer; yet others ask for silence. To deal with these religious differences, 
several have suggested that "conununity standards" be the means for determining 
actual practice in the public schools. However, the "community standard" argument 
ignores the reality and the depth of these religious differences, especially as 
they regard religious minority groups. Religious differences, even among ad
vocates of school prayer, will surely find expression in diverse practices 
offensive to some and leading to harmful and bitter contentions. The town of 
Bristol, Virginia's divided community in 1983 shows the results of bringing re
ligious practice into public school under the unrealistic promises of: "bringing 
God back into school" or "no person shall be reqµired to participate." (in prayer) 

The Lutheran churches' belief in God and the variety of channels through 
which He works is biblical and personal. We believe we are carrying out God's 
work through the church's evangelical ministry of salvation. Yet another facet 
of our response to God's Word is working with government to establish justice in 
the world for all groups and for all individuals--those who believe in God and 
those who do not. However, these two ministries of Lutheran churches are not to 
be uncritically confused; different means are appropriate to achieve the goals of 
our different ministries. Prayer is a personal connnunication with God, to be used 
because of our faith in God; it is not an appropriate public policy tool. Con
verse1y, in our historical situation, the public schools are not an appropriate 
channel for evangelization. Our understanding of both of these ministries of the 
church leads us to strongly oppose the proposed constitutional amendments on prayer 
in public schools. 
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Mr. Chairman. Committee Members. I am here today representing the American 

Association of ·school Administrators, the ·professional association of local school 

superintendents and other school administrators. 

It is my honor and priYilege to address Senators of the Congress of the United 

·states -and discuss· the proposed constitutional amendments on school prayer. 

To come directly to the point, AASA opposes _both Joint Resolution 73 and the 

alternative proposed by the Constitution Subcommittee of this Committee for 

silent meditation · and equal' access to school facilities. More specifically AASA 

opposes putting such matters in the constitution where they become law for 

all citizens througho~t the n~tion. 

The AASA Committee on Federal Policy and Legislation opposes Senate JT 

Resolution 73 because we believe it to be cont~a~y to the principles upon which 

this country was founded. 

In school we teach the history of our nation through the beliefs and views of 

our Founding Fathers, views which were not consonant with the substance or 

intent of Resolution 73 or the ~ubcommittee alternati\·e. 

For example, Thomas Jefferson was a staunch advocate of civil rights and, in 

the 1st Amendment, fought for the prot_ection of the rights of everyman ~ 

religion not f2!. religion. He was terribly concerned about the government recog-



. nizing a one and only righteo~s way to heaven. He abhorred such talk. He 

was 11 ••• sw~rn against tyranny of the min"ds of man." That famous quote was 

uttered about the tyranny of religion, !:!21 patriotism, as it is so often t aught 

in our schools. To zealous Calvinists who denounced him as an atheist, Jeffe rson 

charged that· ·11 • ~ • the effect of religous coercion would be to make one-half 

· the world fools and the other half ·hypocrites." 

In Orlando last March, President Reagan state~, "When our Founding Fathers 

passed the 1st Amendment they sought to protect churches from government 

interference •• ·• ,i To the· contrary, the 1st Amendment, was written to protect 

the individual citizen, not the church, from religious coercion of any form. 

This was Jefferson's theme. · · 

In commenting upon religious freedom in the Virginia Acts, Jefferson wrote that 

"diversity is the law of nature." He attacked those who would force religious 

dogma on others charg~g them with an " ••. • impious presumption to assume do

main over the freedom of others depriving them of their liberty." He stated that 

" ••• our civil rights have no dependence upon our religious beliefs ••• "; and 

that i, ••• no man shall be compelled to frequent or support any religious ministry 

whatsoever." Jefferson was a highly moral man · who held that the opinions of 

atheists should have equal value to those· who professed religious beliefs. For 

these and other statements, he was denounced by the' Colonist clergy in New 

England as ·an atheist. Jefferson's retort was that 11 
••• no mind beyond mediocrity 

bothered to improve itself in New England." 



In fact, revisionist interpretations ha,ve gone so far as to lead one federal district 

judge to proclaim that, in the Engel vs Vitale Case, the Supreme Court " ••• erred 

in its reading of history ••• •1 and that the constitutional wall of separation between 

church and state is a " • ~ .myth." A state senator, in praising this judge's opinion, 

held that the framers of. the constitution "• •• did not believe in · the separation 

of church· and state • · •• ti and ·one nationally prominent clergyman has said that 

school prayer was "' ••• in the intent and mind of the 1st Amendment framers." 

What would Jefferson say to that? 

These may be fond wishes, but they are not facts. In 178.5-86, Madison and Jeffer

son, in obtaining the Yirginia Bill for Religious Liberty " ••• opposed all religious 

establishments by law on gounds of principle." When in 1784, the. religious conser

vatives of Virginia ·tried to revive the idea of multiple church establishment in 

a tax bill designed to support "Teachers of the Christian Religion", James Madison 

was the chief opponent, arguing with all his being· that an assessment on all citizens 
{ . 

to pay teachers of religion was clearly tantamount to " ••• an_ establishment 

of religion" and therefore · indefensible. 

My testimony here is particularly fitting since I am the Superintendent of Schools 

of the Herricks Public Schools .in New Hyde Park, ·New York, the site of the 

landmark Engel vs Vitale School Prayer Decision by the Supreme Court in 1962. 

That prayer was voluntary and non-demoninational to' be recited as part of opening 

day exercises. It was composed by state officials and authorized and recommended 

by the State Board of Regents. The Supreme Court found it to be unconstitutional. 



Liberally quoting from the teachings and writings of our Founding Fathers, Justice 

Black, writing ,the majority opinion, stateQ, "The inclusion of a classroom prayer 

composed by state officials in a daily program for public schools violates the 

•prohibition of the First ~,mendment, operative against the states by virtue of 

the Fourteenth .Amendment, against the making of a law 'respecting an esta~lish

ment of r~ligion,' ·~ven though the prayer is denominationally neutral and its obser

vance on the part o,f the students is voluntary .• " Justice Black also stated, 

· " ••• neither the fact that the prayer may be denominationally neutral nor the 

fact that its observance on the part of students is voluntary, served to free it 

from the limitations of the · Establishme_nt Clause." 

Aside from the court's opiniqn, the practical implications of a constitutional amend

ment requiring voluntary prayer in the-classroom are nightmarish. How is a child 

excused from class if th~t child does not wish to participate i~ this voluntary 

activity? Conformity is a powerful force among children of all ages. In some 

places, a child would have to be truly heroic to ask to leave the · room. And 

the teacher who does not believe in this practice must now police it. Will his 
. . 

or her attitude become more powerful than the compulsion ·to pray or be excused? 

How will teacher-parent relations be affected when they are in disagreement 

over the product and the process ·of the proposed amendment? The prospects 

of disruption, litigation, non-compliance and ridicule are, to say the least, dis-
. . . . 

quieting. 

Since 1962, the Court' ruling on voluntary prayer has withstood the test of time 

through a variety of assualts and circumventions. Black did not er: in his reading 



of history but testified for our Founding Fa~hers in . restating the Jeffersonian 

principle of a · wall of separation • 

. Besides, Resolution 73 f13-ils to recognize the contemporary reality of the American 

school hous~ wpere Christians, Jews, Muslims, Hindus, Taoists, and other children 

of dispar~te ·religions, as. well as those who profess no religious affiliation, coexist 

in the same classropm. Collective or unison prayer, voluntary or otherwise, would 

trample on the beliefs of many students and result in an atmosphere of stress 

and dissension. 

As for the formal pdoption of a period of silent prayer, AASA is opposed to 

a constitutional mandate for such practice. The courts, for the most part, have 

found the period of silent prayer or meditation to be in violation of the Establish

ment Clause of the 1st Amendment. It is true that individual school districts 

can be found where such practice is tolerated. However, in Alabama, periods 

of silent prayers were recently overturned. In New Mexico, a federal judge ruled 

in February that a New Mexico law allowing a minute of silence in the schools 

is a violation of the Establishment Clause. In his decision, the judge wrote 

"• •• The illness lies· in the public perception of the moment of silence as a de

votional exercise. If the public perceives the state to have approved a daily 

devotional exercise in public school classes, the effect of such action is the 

advancement of religion." 

In Massachusetts, the legislature was told by its state supreme court that silent 

meditations as opposed to prayer would not change the unconstitut.ionality of 

the act since the law contemplates that, at least in so~e instances, prayers 



would be. orally recited. The ':=OUrt stated .' that when prayers are to be heard 
. . . 

in the ·classrooms of the public schools of the commonwealth, 11 • •• it is more 

than a strain to argue that religion is not being advanced in the sense of the 

Constitution." In other words, during the moment of silence,' individu.:ils will 
pray aloud and make religious gestures. The teacher must either allow · such 

actions or stop them - · an untenable and inappropriate responsibility either way. 

Finally, AASA opposes a constitutional amendm~nt requiring public schools to 

grant equal access to school facilities to religious groups throughout the nation. 

This is a comparatively' new effort to merge church and school. In Bristol, Virginia, 

bible study classes are held in· the school house immediately before and immediately 

after classes. Stl!dents volunteer for the classes. Those who do not are required 

to go elsewhere in the building during these classes. Court _action on this program 

is pending. 

Recently the Supreme Court decline·d to hear a case involving the · right of the 

Lubbock, Texas schools to hold voluntary prayer meetings in school facilities 

before or after school hours. Earlier, the U.S. Court of Appeals had ruled against 

.-the practice as a violation of th~ 1st and 14th Amendments. Specifically the 

Court ruled against a Board of Education policy which permitted students to 

gather at the school before or after school hours to meet-for any " ••• educational, 

moral, religious, or ethical purposes ~ •• ,,. so long as the meetings were voluntary. 

The Court of Appeals found the directive a · constitutional violation since it speci

fically related to "religion in the schools." 



I 

The ·courts appear to be rejecting the concept as constitutionally unacceptable, 

not out of hostility, but rather a true concern over our heading. down a _new 

road of religious establishment. 

Aside from the ·opinion of the court, the AASA recognizes that various school 
. . 

districts throughout the country have, at their own risk, entered ·into contractual 

arrangements with religious groups for the temporary use of school facilities, 

usually for emergency purposes. A constitutional amendment would complicate 

such voluntary decisions and require all school boards, whether they wished to 

or not, to grant access to ·au groups in a way that would surely interfere with 

school activities. For e~ampJe, church related activities, following immediately 

upon student dismissal, would be perceived as an integral part of the school's 

extra and co-curricular programs. While attendance would be voluntary, it would 

be apparent to all students in the school that certain religious activity was authorized 

and, fairly judged or not, established by the Board ot" Education • 

.. 
Schools could easily become ·magnets for all religious groups seeking a new home 

or additional space. Schools could easily become school-churches. Equipment, 

materials, and supplies would be · in jeopardy and the smooth flow of instruction 

.from day to day would be disrupted. Given the random nature of the groups 

who would demand access, security would have to be increased and screening 

would become a full time job. 

In effect, the attention, energy, and time of students, teachers, . and school ad

ministrators could easily be diverted from their primary mission· of public education, 

impeded by such distractions as multiple religious groups competing for the use 

of publi'c school houses. 



In summary, the A'ASA fee~s. that prayer is ~ .very personal experience and religion 

an individual matter. Mixing education and rcEgion in the public schools of our 

diverse society is not wise • . Nor is it sound practice to employ the Constitution 

as a . handy remedy to appe~se those who have been frustrated by court decisions. 

The Constitution, after all, is the foundation of our na~ional wisdom. The balance 

of powers provide . recnurse through the courts to those who fee! that their rights 

have been violated by legislative acts. The interplay of the judicial and · legis

lative branches of government has protected the civil rights ~f American ci t izens 

and sustained this nation's integrity as a democratic society th~ough more than 

a century of history • . That process should be preserved and the _ proposed con

stitutional amendments rejected. 




