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97TH CONGRESS H R 4351 
1ST SESSION • • 

To amend the Federal Election Campaign Act with respect to contributions and 
expenditures by national banks, corporations, and labor unions. 

IN THE HOUSE OF REPRESENTATIVES 

JULY 31, 1981 

Mr. DICKINSON (for himself, Mr. STANGELAND, Mrs. HOLT, Mr. WHITEHURST, 
Mr. FORSYTHE, Mr. BETHUNE, Mr. BAFALIS, Mr. CORCORAN, Mr. JOHN
STON, Mr. MCCLORY, and Mr. LOEFFLER) introduced the following bill; 
which was referred to the Committee on House Administration 

A BILL 
To amend the Federal Election Campaign Act with respect to 

contributions and ·expenditures by national banks, corpora

tions, and labor unions. 

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled, 

3 That section 316(b)(2)(C) of the Federal Election Campaign 

4 Act is amended by inserting before the period "; provided all 

5 contributions, gifts, or payments for such actiYities are made 

6 freely and voluntarily, and are unrelated to dues, fees, or 

7 other moneys required as a condition of employment". 



2 

1 SEC. 2. Section 316(b)(3) of the Federal Election Cam-

2 paign Act is amended by-

3 (1) striking "and" at the end of subparagraph (B); 

4 (2) striking the period at the end of subparagraph 

5 (C) and inserting "; and"; and 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

(3) adding after subparagraph (C) the following: 

"(D) to use any fees, dues, or assessments 

paid to any organization as a condition· of employ

ment, or money or anything of value secured by 

physical force, job discrimination, or financial 

reprisal for (i) registration or get-out-the-vote 

campaigns, (ii) campaign materials or partisan po

litical activities used m connection with any 

broadcasting, direct mail, newspaper, magazme, 

billboard, telephone banks, or any similar type of 

political communication or advertising, (iii) estab~ 

lishing, administering, or soliciting contributions 

to a separate segregated fund, or (iv) any other 

expenditure in connection with any election to 

any political office or in connection ,vith any pri

mary election or political convention or caucus 

held to select candidates for any political office.". 

0 

! . 

I 
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9iTH CONGRESS 
1ST SESSION S.1550 

II 

To amend the Federal Election Campaign Act to prohibit the use of compulsory 
union dues for political purposes. 

IN THE SENATE OF THE lThTJ:TED STATES 

JULY 30 (legislative day, J ULY 8), 1981 

Mr. HELMS (for himself, Mr. EAST, Mr. GOLDWATER, Mr. GRASSLEY, Mr. 
HAYAKAWA, Ur. HUMPHREY, Mr. LAXALT, ~fr. Snrns, and Mr. THUR
!IIOND) introduced the following bill; which was read twice and referred to 
the Committee on Rules and Administration 

A BILL 
To amend the Federal Election Campaign Act to prohibit the 

use of compulsory union dues for political purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 That section 316(b)(2)(C) of the Federal Election Campaign 

4 Act is amended by inserting before the period "; provided all 

D contributions, gifts, or payments for such acth-ities are made 

6 freely and voluntarily, and are unrelated to dues, fees , or 

7 other moneys required as a condition of employment". 



2 

1 SEc. 2. Section 316(b)(3) of the Federal Election Cam-

2 paign Act is amended by-

3 (1) striking "a.nd" at the end of subparagraph (B); 

4 (2) striking the period at the end of subparagraph 

5 (C) and inserting "; and"; and 

6 (3) adding after subparagraph (C) the following: 

7 "(D) to use any fees, dues, or assessments 

8 paid to any organization as a condition of employ-

9 ment, or money or anything of value secured by 

10 physical force, job discrimination, or financial 

11 reprisal for (i) registration or get-out-the-vote 

12 · campaigns, (ii) campaign materials or partisan po-

13 litical activities used in connection '\\'ith anv 
•' 

· 14 broadcasting, direct mail, newspaper, magazme, 

15 billboard, telephone banks, or any similar type of 

16 political communication or advertising, (iii) estab-

17 lishing, administering, or soliciting contributions 

18 to a separate segregated fund, or (iv) any other 

19 expenditure in connection with any election to 

20 any political office or in connection with any pri-

21 mary election or political convention or caucus 

22 held to select candidates for any political office.". 

0 
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COMPULSORY UNION DUES FOR POLITICAL PURPOSES 

s. 1550 

Introduced by Senator 
Jesse Helms (R-NC) 

Cosponsors 

1. John East (R-NC) 
2. Barry Goldwater (R-AZ) 
3. Charles Grassley (R-IA) 
4. S. I. Hayakawa (R-CA) 
5. Gordon Humphrey (R-NH) 
6. Paul Laxalt (R-NV) 
7. James A. McClure (R-ID) 
8. Don Nickles (R-OK) 
9. Steven D. Symms (R-ID) 

10. Strom Thurmond (R-SC) 

HR 4351 

Introduced by Congressman 
William L. Dickinson (R-AL) 

Cosponsors 

1. Bill Archer (R-TX) 
2. John M. Ashbrook (R-OH) 
3. L.A. ( Skip) Bafalis ( R-FL) 
4. Douglas Bernard (D-GA) 
5. Ed Bethune (R-AR) 
6. Thomas Bliley, Jr. (R-VA) 
7. Tom Corcoran (R-IL) 
8. Edwin B. Forsythe (R-NJ) 
9. Tom Hagedorn (R-MN) 

10. J. P. Hammerschmidt (R-AR) 
11. Marjorie s. Holt (R-MD) 
12. Eugene Johnston {R-NC) 
13. Thomas N. Kindness {R-OH) 
14. Ken Kramer (R-CO) 
15. Tom Loeffler {R-TX) 
16. Robert Mcclory (R-IL) 
17. Bill Mccollum (R-FL) 
18. Larry P. McDonald (D-GA) 
19. James Martin {R-NC) 
20. John Napier (R-SC) 
21 Norman D. Shumway (R-CA) 
22. Floyd Spence (R-SC) 
23. Arlan Stangeland (R-MN) 
24. Bob Stump (D-AZ) 
25. William Whitehurst (R-VA) 
26. Robert Whittaker (R-KS) 
27. Larry Winn, Jr. · (R-KS) 
28. M. Caldwell Butler (R-VA) 
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Date: 

Subject 

Issue Briefing Paper 
National Right to Work Committee 

April 9, 1980 

-TEE COURTS AND THE PROBLEM OF 
POLITICAL SPENDING FROM COMPULSORY 
UNION DUES 

Confronted with the issue of compulsory contributions to religious 
establishments i.'l 1786, Thomas Jefferson wrote: "To compel a man to 
furnish contributions for the propagation of opinions which he disbelieves 
and abhors is sinful and tyrannical." 

Nearly two centuries have passed since Jefferson penned those 
historic words. And in spite of the numerous laws which have been 
drafted to protect the freedom of speech and association of Americans, 
the menace of forced ideological contributions persists -- currently in 
the form 0£ compulsory union dues for political and ideologi~al purposes . 

As explained more fully in a previous Issue Briefing Paoer, current 
federal law permits wiion officials to spend staggering sums of forced 
union dues on behalf of their favored candidates . Taking advantage of 
the legal loopholes for indirect "in-kind" expenditures, union offi cials 
operate massive wiion political machines with money taken from workers 
as a condition of employment. 

Every election year, these compulsory dues dollars are used to 
finance a barrage of partisan political pitches to millions of union 
members and their families, many of whom are unalterably opposed to the 
candidates and causes they are forced to support. Not surprisingly, in 
1978 Opinion Research Corporation discovered that a full 54 percent of 
Wlion members felt that wiion officials fought for their own political 
goals - not those of the dues-paying members. 

The use 0£ forced dues for politics has given risa to a vicious 
cycle of compulsion. Simply stated, union officials spend massive sums 
of money extorted from workers on behalf of their favored politicians. 
Once in office, those politicians reward them richly by granting them 
even greater compulsory unionism powers. Growing in strength with every 
revolution, this cycle places greater and greater limitations on the 
political freedom of American workers every election year. 

But over the last decade, growing numbers of workers have challenged 
this special union privilege in court. With the help of the National 
Right to Work Legal Defense Foundation, a sister organization to the 
National Right to .Work Committee, they have fought to regain many of 
their lost freedoms -- and to shake the very foundations of compulsory 
unionism. 

National Right to Work Committee· 8001 Braddock Rd. · Springfield, Va. 22160 



Their task has been complicated by the fact that under current 
federal law, the American labor force is actually a composite of four 
smaller labor forces, each governed by a different set of lal:)or laws. 
General private sector worxers are governed by the National Labor Relations 
Act (NI.RA); railroad and airline employees are under the Federal Railway
Labor Act; public employees are covered by the Civil Service Act and 
various state sta.tutes; and agricultural workers are under various state 
far.m labor laws. 

While these work force subgroups are not viewed as airtight compartments 
with no interplay under the law, court decisions favorable to the employees 
of one subgroup who object to the use of their compulsory union dues for 
politics will not necessarily provide advantageous precedents for employees 
in another field taking similar legal. action. 

In order to put an end to the use of compulsory union dues for 
pol.itical purposes for all American workers, Legal Defense Foundation 
attorneys are assisting victimized employees in each of the four work 
forces in lawsuits to regain their individual political freedom. 

Private Sector Employees: From Bleak 
Beginnings tc Solid Gains 

The NI.RA, while permitting union officials to collec~ dues f rom 
workers as a condition of employment, also authoriz~s states to enact 
Right to Work laws. Consequently, private sector workers in the 20 
Right to Work states are not subject to the abuse of compulsory dues for 
politics. But their. counte:;pa.rts in the 30 compulsory unionism states 
are forced to pay millions of doll.u:s every year for the advancement of 
union political. goals. 

In the mid- l 960's, private sector employees who objected to being 
forced to cont.J:'ibute to a politicai.. candidate had little or no recourse. 
If, however unlikely, they happened to have a small fortune and any 
nlJll'lber of years t o spare, they might dare to face a battery of well.-paid 
union attorneys in court. 

But in so doing, they would expose themselves and their families to 
grave dangers at the hands of powerful union of.ficials. In t he words of 
Watergate prosecutor Archil:Jald Cox, "Individual workers who sue union 
officers run enoZ'fflOus risks, for there are many ways, legal as well as , 
illegal, by· which entrenched officials can 'take care of' recalcitrant 
members." 

Furthermore, there were pitifully few precedents on which to base a 

_,,,,_ t :.. , 

lawsuit. In 1961, the U.S. Supreme Court had ruled on International Association of 
Machinists v. Street, in which the high court frowned upon union political 
spending of compulsory dues, but left the victimized workers without any 
genuine legal remedies. And the following decade brought no new decisions 
providing relief from this abuse-

Encouraged by the high court's failure to take decisive action 
against them, union political operatives continued their spending of 
ever-increasing sums of forced dues dollars. And in 1974, a u·.s. District 
Court made matters even worse. 



By that time, many union officials, recognizing their vulnerability 
to charges of violating the First Amendment rights of workers, had 
developed political rebate schemes for workers who objected to the use 
of their forced dues for politics. In many cases, workers were required 
to send lengthy application for:ns via registered mail to the union 
headquarters, only to receive miniscule rebates -- often too small even 
to cover the cost of the postage. 

In the case of Reid v. Onited Auto Workers, workers petitioned the 
court to develop a remedy for their objections to the UAW's spending of 
their compulsory dues for politics. But the court simply passed them 
back into the a.rms of the union's phony rebate system. The objecting 
worker was left at the mercy of the union o££icial who was now the sole 
judge of rebate rates and application procedures. 

Against the backdrop of the Street and Reid decisions, private 
sector lawsuits against union political abuses faced dismal prospects. 
But by the early l970's, initial victories for employee rights in the 
private sector were already taking shape. In 1967, George Seay and 28 
other McDonnell-Douglas aerospace workers began a protracted lawsuit 
against the use of their forced union dues for politics -by the Interna
tional Association of Machinists union (I.AM). 

In 1970, the Seay v. McDonnell-Douglas and IAM _plaintiffs achieved 
an early breakthrough with a favorable U.S . Court of Appeals ruling: 
"Agency fees exacted from employees ••• must be limited to • • • negotiating 
and administering collective agreements and the cost of adjudgement and 
settlement of disputes." The court further stated that the use of 
compulsory dues "to support candidates and causes the plaintiffs oppose 
renders them captive to the ideas, associations, and causes espoused by 
others." 

In the wake of the Reid decision in 1973, the trial court dismissed 
the Seay plaintiffs' suit when the union set up its own political rebate 
procedure. Refusing to be taken in by the union rebate scheme, the 
plaintiffs appealed the. ruling, and in 1976, the Ninth Circuit Court of 
Appeals reinstated the case, ordering the trial court to make the union 
prove the legality of its political spending and rebate schemes. 

The appeals court's ruling in Seay represented a major bre_akthrough 
for workers' rights, placing the burden of proof upon union officials 
who claimed to spend only· minute portions of compulsory dues for. politics. 
To date, no union has dared to · open its books to pw::,lic scrutiny in 
order to support these claims. 

While the Seay case was approaching its final stages, another 
pivotal private sector lawsuit was gathering steam in Maryland. In 
Beck v. Communications Workers of America, Harry Beck and 19 other 
telephone _workers filed suit against the CWA-union for spending their 
compulsory "agency shop" fees for purposes unrelated to collective 
bargaining - including politics. 



After three years of litigation, Legal Defense Foundation attorneys 
representing the telephone workers obtained a landmark ruling: The col
lection or spending of compulsory dues for any non-collective bargaining 
activities -- not just politics -- was declared to be a violation of 
workers 1 rights under both statutory law and the First Amendment. 

Public Sector Employees: "Fair Share" 
Fees for Politics Ruled Unfair 

Compulsory unionism. in the public sector is doubly injurious to the 
rights of workers. First, they are forced to pay tribute to a private 
organization for the right to serve their government. Then, they must 
stand by and watch that tribute used to increase the power of union 
officials -- often in ways damaging to workers' interests. 

The fil:st major victory for the rights of public· employees came in 
1977, when the U.S. Supreme Court ruled on Abood v. Detroit Board of 
Education, restricting the use of "agency shop" fees to "collective 
bargaining, contract administration, and grievance adjustment purposes." 
Furthez:more, the high court held that the First Amendment protects 
workers from being compelled to subsidize the political and ideological 
activities of a union. 

In spite of the supreme court ~s high-sounding: rulings in Abood, in 
fact the Court merely sent the case back to the Michigan courts to 
devel.op remedies of their own, thus failing to provide any broadly 
applicable remedies for victimized public employees. 

These remedies came in 1978 in the case of Ball v. City of Detroit. 
After eight years of litigation, 6S municipal employees won a ruling 
from the Michigan Court of Appeals which. put. teeth into the Supreme 
Court's Abood decision. While restating the principle that compulsory 
dues must not be used for any purpose other. than collective bargaining
related matters, the court went on to set up an escrow account into 
which the anion was requ.ired to deposit the compulsory dues payment of 
all objecting workers. 

The~ decision was a crucial victory fer workers because it 
deprived union offi cials of the right to use objecting workers' compulsory 
dues until they open theil: books and reveal just how much in compulsory 
dues they spend for politics. As in the private sector Seay case, no 
union has ventured to come forward with. the- evidence. 

Railway and Airline Workers Challenge 
Illegal Union Political Spending 

In their courtroom battle against the use of compulsory dues for 
politics, private sector workers have victories in Seay and Beck. 
Public employees have Abood and Ball. And now railway and airl.ine 
workers are also regaining their rights in Ellis/Fails v. Brotherhood 
of Railway and Airline Clerks (BRAC). 



-... . ...,. 

For railw~y and airline workers, courtroom victories are the only 
protection against compulsory unionism and its attendant political 
abuses. Because the Federal Railway Labor Act does not recognize state 
Right to Work laws for workers under its coverage, railway and airline 
workers nationwide are vulnerable to these abuses. 

In 1973, the Ellis/Fails case began when over 200 airline workers 
in California sued to prevent BRAC-union officials from spending their 
forced dues for purposes not related to collective bargaining -- and 
especially for political and ideological purposes. 

Although the case is still in litigation, the workers scored a 
breakthrough in 1976 when the Federal District Court ruled against the 
use of forced union dues for any non-collective bargaining purposes. The 
court also agreed to regard Ellis/Fails as a class action on behalf of 
similarly situated airline and railway workers victimized by the misuse 
of compulsory dues. 

Reacting to the Court's Ellis/Fails decision, Alexander Barkan, 
AFL-CIO political chief, thundered to an audience of union officials, 
"It'll be the end of the labor movement as we know itl" Rather than 
evoking sympathy or alarm, Barkan's prediction merely stands as a pathetic 
commentary on a movement which has come to rely almost entirely·on 
forced political contributions. 

Agricultural Workers: Still 
Rendering Onto Cesar 

The most offensive abuses of compulsory unionism in America 
are pe1;petrated against California farm workers. Unlike any other wage 
earners in the country, these fa.rm workers can be forced to remain 
"union members in good standing" in order to keep their jobs. And the 
union official is penutted to act as the sole judge of a worker's "good 
standing." 

This unbridled union power has given rise to massive ·violations of 
workers' political freedom~ Cesar Chavez' United Farm Workers union, 
for example, makes a regular practice of compelling workers to make 
large cash contributions to the union's political fund _._ And workers who 
dare to protest face the virtual certainty of incurring Chavez' wrath 
and being found "not in good standing." 

In June 1978, Cervando Perez and eleven other California fai:m 
workers refused to su.bmit to the UFW's coerced political contributions 
scheme. Immediately, all were expelled from the union, and Perez was 
fired from his job. 

Not to be bullied into submission, Perez and his fellow workers 
fought for their rights in court. In what promises to be a long and 
bitter court fight, California's Agricultural Labor Relations Board 
condoned a whitewash of the UFW's political spending practices, forcing 
Foundation attorneys to challenge the very constitutionality of the 
California fa_""ln labor law in state court. 



For Perez and his coworkers there is a long, hard road ahead. 
Armed with the weapon of co:npul.sion, Chavez and his subordinates enjoy 
almost absolute cont::ol over the lives of California fal:m workers. Many 
of those workers are unskilled, having worked on farms all their lives. 
For many, it is work in the fields or no work at all. Living Wlder the 
dreaded threat of being found "not in good standing, " they all too 
readily submit to Chavez' dictates. But if the Perez case follows the 
pattern set by Seay,~, and Ellis/Fails, farm workers too will have 
the benefit of a judicial proscription against the us~ of forced union 
dues for politics. 

Genuine Remedies and the Need 
for Right to Work Legislation 

In any situation , one's legal rights exist only in abst::act. One 
must sue in order to make the laws apply to one's own situation. 

At the present tilne, the courts have yet to come up with precedents 
that would make it practical for an individual to gain legal remedies 
without vast expenditures of personal, funds. And ultimately, even with 
stronger court precedents, individual. workers would be -required to bear 
extensive litigation costs. When the convictions of a farm worker, 
machinist, or airl ine clerk have been violated by Wlion officials, these 
workers can hardly afford to spend tens of thousands of dollars in 
court in order to vindicate their beliefs. 

In Congress, however, a group of concerned legislators are working 
to offer genuine l egal remedies to the victims of union political spending 
abuses. Led by North Carolina SenatQr Jesse Helms and Alabama Representative 
William Dickinson, they have int::oduced legislation in both the House 
and Senate_;_ the Compulsory Campaign Contributions Reform Act of 1980 
designed to guarantee that workers' dues dollars wili n9t be used to 
support. union o£ficials' pet political goals. 

In order to win back the rights wrested from them by union officials, 
Harry Beck, Cervando Perez, and hundreds of other freedom-loving workers 
have sacrificed a great deal of time, energy, and personal resources in 
long and e'X!l.austing court battles. But if Helms and Dickinson succeed in. 
their legislative efforts, the judicial principles established by these 
courtroom victor.ies will be undergirded by statutory law. Then, every 
American worker's right to support candidates and causes of his or her 
own choosing will enjoy full and effective legal guarantees. 



' ··- .. . , 

Date: 

Subject: 

Issue Briefing Paper 
N ctional Right to VJork Committee .. 

March ll, 1980 

COMPULSORY UNION DOES 
FOR POLIT!D..L PURPOSES 

Every year since 1975, union organizers have lost more representa
tion elec~ions than they have ~on. Union repres_e,ntati~n has dwindl.ed to 
a mere 19.7 percent of the U. s. work force, the lowest level since 
World War II. 

But i.~ spite of the growing workel: rejection of .urµon representation, 
union political clout is growing stronger than ever.. Behind th.is s-...range 
paradox are two widespread union special privileges: 

l. The National Labor Relations Act grants union 
of:icials the power to force workers to pay money 
to the union as .a condition of employment; 

2. The Federal Election C2.l?:paign Ac: t.~en allows 
union of:icials to spend those compulsory dues 
dollars to support union-bacxed political candidates 
and causes. 

This paper will focus on the second practice: the use of non
volunta...ry, compulsory union dues for political and ideological causes, 
regardless of. the convictions and political views of individual union 
dues-payers. 

Comoulsory Union Dues: Nearly $10 Million Daily Flow 

In 1960, the Department of Labor reported that annual American 
labor union income totalled nearly Sl. S billion. Although the OOL 
declined to publish total union dues income for the ensuing two decades, 
expert research based on figures from the Bureau of Labor Statistics set 
t.."le 1976 total for union dues income at over $3. S billion - or nearly 
$10 m:i.!lion per day. · 

Using t.~ese vast resources, .i..'"lio~ of=icial.s fuel a highly sophisti
cated, perpetually active political machine. In every state, those 
millions of dollars in compulsory dues go to work on behalf of union 
officials' handpicked candidates and causes. 

Boasting of t."1e extent of t.""le union political machinery, AFI.-CIO 
COPE di:ec~or Alexander Barkan said in December, 1977: "We've got 

l. National Labor Relations Act: Sec. 7, Sec. S(a) (3), (b) (2). 

2 • . Federal Election Campaigtl Act: 2 O.S.C. Sec. 44l(b} (2) (A), 
(B), (C), (4) (B). 



organi.zations in 50 damn states and it goes right down from the states 
to the cities. There's no party can matc!l us. 

"Every election it gets better and better. Give us 10 years or 15 
years and we'll have t.~e best political organization in the history of 
the country. We're at it the year 'ro'l:nd. We've got full time people 
in eve_-y state of the union." 

Federal Labor Law and Union Political Spending 
. . 

The Federal Election Campaign Act (F"ECA), as amended in 1976, gives 
_the appearance of restricting the use of compulsory cues for political 
pUipOses. The law prohibits the use· of compulsory dues for ·di=ect· cash 
contributions to political candidates. 

It does not, however, prohibit the use of forced U."lion cues for a. 
number of other indirect means of sl:ppot"..i.'lg union political candidates 
and causes. 

The n:CA specifically perm.its union officials ·to use money, taken 
from workers as a condition of employment, to communicate wit.~ union 
members and t.~eir families, urging their support for a particuJ.ar can
dieate; to conduct registration a.."ld get-out-the-vote d:ives in support 
of a candidate ; and to operate and admi...~ister the sophisticated union 
PACs. 

In sbcrt, the law pro~its union officials f=om giving a worker's 
dollars directly to a candidate which t.~e worker may oppose. But at t.~e · 
same time, it pe.rmits t.~ose union officials to use the worker's compul
sory dues dol:J.ars to support. that same candidate t."lrough numerous indi-· 
rect means. 

. In light of this dichotomy, union officials have se;mented their 
political expenditures into two categories: (1) "Hard m:mey" given 
directly to the union official.s I favo=ed ca..~d.idates, taken :fxom funds 
given voluntarily :,y un.ion members; (2) "Soft money" consisting of 
co:npclsory dues c.olla:s "1:Sed for · indirect support of political candidates, 
anc. for the operation of union PACs. 

While u."lion "hard money" is subject to t."le li...-iits cover_.,g all 
political cont=ibutions f=om indivic.uals and PA.Cs, t."1ere is no ceil.i.~g 
on t.'le amount of "soft money" a ur..ion can spend. Because of this, 
reported union cash political contri!:lutions a:e merely t.'le tip of ·t.~e 
iceberg. Beneath t.~e surface are tens of millions of undocumented and 
unreported compulsory c.ues dollars .i.-i "soft" union political. expend.ituxes. 

"Soft Money," Hard Ilm:>act 

Respected labor columnist Vi~or Riesel tu..-ned the spotlight on 
union officials' "so:t" political contri::J~tlons sho~l y after ~e 1976 
el.ec:ticns. "During the political hu.-it.i.'"lg season i..:lside labor," -..r.rote 
Riese.l, " .' soft money' is hard electioneeri.,g cur=e.."lcy. Actually it' s 
dues money. By t.~e millions."" 



., 
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For t..'1-ie sake of clarity, union "soft money" can be divided · into two 
major categories: (l) Compulsory dues "soft money" used to ·finance the 
operation of union PACs such as the extensive network of AFL-CIO COPEs, 
( 2) "Sof"t money" used to pay for massive "in-kind" political service_s. 

Onion "soft money" which operates the union PACs pays the salµies 
of numerous full-time union political operatives across the nation. It 
provides PAC supplies, finances mass maili~gs and travel expense · accounts, 
and purchases sophisticated office mac;hinery and computers. 

Even voluntary contributions from union members origill,ate with 
"soft money." Compulsory dues bankroll the adlninistrative overhead 
costs oi union partisan political fundraisers. Union officials spend 
huge amounts of :forced dues every year to raise · t..liese s.:pposedly volun- · 
ta.ry contributions. 

Compulsory cues "soft money" for union ?ACs r.ms well into the 
millions every year. In July, 1976, AFL-cIO P',lblic relations director 
Be.:nard Albert admitted that the annual budget of t,.;.e National COPE 
alone ran to approximately $2 million. 

But in spite of the vast sums of compulsory union dues which are 
funnelled into union PACs, the bulk of "soft money" goes for the second 
category - "i.n-kind" poll tical e~endi ture~. 

"In-Kind" Contril::)utions: Onreoorted 
Political Soending From Comoulsory Dues 

The July, 1979 issue of Steelabor offezed its readers as straight
forward an explanation of "in-kind" political spending as can l:>e found. 
Onion dues money, reported. the Steelworkers' union paper, "can't go for 
direct political contri1'utions - but it can do a lot: mailings suppor
ting or opposing political candic:a.tes, phone =>anks, precinct visits, 
voter registration and get-out-the-vote drives •••• " 

Steela.bor' s admiss·ion, though · enlighten.i..~g, is far from complete. 
To present a more accurate picture of "ink.ind" political spending from 
compul.sory union dues, ·a few more major expenditures must be added to 
the l.ist: weeks, sometimes months, of the staff time of hundreds of 
thousands of union employees devoted almost solely to partisan politics; 
hordes of election day "volunteers," paid overt:.me =ates £::-om compulsory 
dues ;" mil.lions of poli tica.l pamphlets and flyers; and pa.id election day 
ca..~ols and babysitters, to name a few. 

These "in-kind" expenditures are not subject to a.ny limitations 
und~ the FECA. They come directly from compulsory union dues. And 
they repre~ent the overwhelming bul.k of union political expenditures. In 
the words of AFL-CIO COPE director Alexander Barkan, "Money . is just a 
minor feature of the support we can give a candidate." 

But, of course, the "support" the union officials give candidates 
does cost money. Forced dues money. Ta.ken f:::-oc workers who mu.st pay on 
peril of their jobs. 



Because of t!le fact that the FEC\ requires no documentation or 
reporting of "in-kind" political ~pending, no official statistics for 
total union " in-kind" expenditures are available. But labor columnist 
Riesel put the 1976 total at $100 million - not including reco=ded cash 
donations. Many legislative experts consider Riesel ' s figure to be 
conservative. 

Most Camoaign Spending "Re£0D11S" 
Ignore "Soft" Union MiJ.lions 

Because of the influence on Congress of special interest groups, it 
has become f_ashionable on Capitol Hµ.l to call for election _spending 
"reforms." The 96th Congress has already been· faced with several such 
"re£or.::l" bill s, incluciing HR l, S. 1700, and SR 4970, the Obey-Railsback 
bill. 

While these measures would impose strict l.i!!litations on individual 
contributions through PACs, they would do nothing to rest--ict t.~e use of 
union "soft money" for partisan political ac-~vity._ 

Many legislative experts agree that if . such proposed legislation 
were enacted int o law, union political operatives would be granted even 
greater advantages in electoral campaigns. They would be :ree to continue 
their spending of compulsory union dues for "in-kind" political services, 
while competing interests, relying on volm1tary cash contributions, 
would be bound by strict• S?ending l.il:litations. 

Eelllls' Bill Would Stop Comculsory 
Onion Dues for Politics 

On February 27, s. 2325, a campaign reform of .a totally different 
sort, was proposed in the Senate. Rather than merely imposing arbitraey 
ceilings on direct casn political contrillutions, S. 2325 would prevent 
the use of UJ.Y compulsory funds for politics. 

Introduced by North Carolina Senator Jesse Helms, the bill is 
designed to guarantee tr.at workers' forced dues will not be used to 
support uni.on of :fi.cia.1s' pet candidates a.nd causes. Because compulsory 
union dues comprise the over..rhelm.ng bu.l.k of union poll ti cal expenditures , 
Eelms' bill is certain to evoke strong opposition from union lobbyists. 

Accorc.ing to National Right to Work Committee president Reed Larson, 
Helms' bill would cor=ect the foremos~ abuse of the American political 
system. "As long as Congress continues to pe::::.ni.t union officials to 
force workers to support political ca.~dicates aga.i.~st their convictions," 
said Larson , "plaudits of American political freedoms will continue to 
have a hollow ring." 
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FEDERAL ELECTION COMMISSION 

Reed Larson 
President 

WASHINGTON. D.C. 20463 

National Right To Work CoI!U'!li ttee 
8001 Braddock Road, Suite 500 
Springfield, Virginia 22160 

Dear Mr. Larson: 

October 15, 1981 

Thank you for your comments on the Commission's Notice of 
Proposed Rulemaking on Sections 114.3 and 114.4. The hearing 
on this rulemaking will be held on October 26, 1981, in the 
Commission's 5th Floor meeting room at 10:00 a.n. We are pleased 
that you have requested to testify and have scheduled your 
appearance for 2:30 p.rn. 

As a participant, you will be asked to make a brief 
statement on the issues in this rulemaking with which you are 
concerned. We ~sk that your statement not be a reading of 
previously submitted comments into the record as these comments 
have already been made a part of the public record. You will be 
allotted five minutes for your opening statement. The renainder of 
your time is reserved for questions from the Coranission and its 
General Counsel. 

If you have any questions regarding your appearance on October 26, 
please call Susan Propper, Assistant General Counsel, at (202) 
523-4143. 

John W. llcGarry 
Chairman 
Federal Election Conmission 
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PROCEDURES FOR HEARINGS 

1. The Chairman shall conduct the hearing. 

2. The Chairman shall have the responsibility for preparing 
all Cor:unissioners for the hearing with the aid of the 
General Counsel. 

· 3. The Chairman shall open the hearing and make an opening 
statement on behalf of the Commission. 

4. Each participant will be allotted thirty (30) ninutes in 
which to make an opening statement of his or her concerns 
and to respond to -questions from the Commission and its 
General Counsel. A participant's opening statenent shall 
not exceed five (5) minutes. 

The following schedule of appearances has been approved by 
the Cha irrnan. 

October 26, 1981 

10:00 a.rn. 

10:15 a.rn. 

1 0 : 4 5 a • rn • - . 

11:15 a.rn. 

2:00 p.m. 

2:30 p.rn. 

3:00 p.n. 

3:30 p.m. 

Opening of Hearing by Chairnan 

Thomas A. Daly, General Counsel 
National Soft Drink Association 

Erwin G. Krasnow, Counsel 
National Association of Broadcasters 

. Paul ·D. Kamenar 
Washington i,egal Foundation 

James P. Greene, Senior Counsel 
Southern ·California Gas Company 

Reed Larson, President 
National Right to Work Committee 

Larry Gold, Special Counsel 
AFL-CIO 

Clair A. Snyder, Executive Vice President 
American Bank and Trust Company of Pa. 
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5. The Chairman shall have the initial opportunity to question 
each witness. The Chairman will then provide time for each 
Connissioner in turn to pose questions to .each witness. 

6. The Chairman may also have the General Counsel pose questions 
to witnesses. 

7. The Chairman will deterr.iine the length of time each Cornr.tissioner 
may question each witness. 

8. The General Counsel's Office will sunnarize the written cor.unents 
of each witness and present the sumnaries to each Cor.inissioner 
in advance of the hearing. 



., •· 

,.,.;;,.,., 
LIA. IOrlt1-IICI 

S.ete1ar,•TtH1111•, 
T._n R. 0-nw 
v,e~ />1.sid~1111 · 
Jehl\ H, L)'OIII 
"•'•' Born"'11110 
Tllornaa W. Ciluaon 
Frederick O"Nul . 
Je,ry WIHf 
S. Fraftlt Rallery 
Al H. c.-.,.., 
Ma111n J , Ward 
M.,,,-,, H. Finl-,, 
A,.,.n $1\aNier 
Gie"" E. wana 
Sol C. Cl'wkln 
Edward T, HMlay 
""9•IO Foaco 
~rle1 H. PIiiard 
Wllll1111 H. McCleflf\8n 
J.C. fur,,er 
Llo7CI McB,1111 
01,,;cs J . Flu"'aurice 
Ket111erh T. Bla1loe1t 
a..,;,. £. Heao, 
Ylffl . W. Winoiainger 
Williani H. Wynn 
.lOftll J. 0-0onnell 
Jolln 0eCollclnl 
Wa,,t1e E. Glenn 
9'oller, F, Gos, 
01..;e1 V. Ma,_,
Y/tlliam l(oftyfla 
Jo,ce D. Millet 
JOM J . SWHN)' 
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American Federation of Labor and 
Congress of Industrial Organizations 

815 Sixteenth Street. N.W. 
Washington. 0.C. 20006 

(202)637-~ 

October 8, 19 81 

Ms. Susan E. Propper, Assistant 
General Counsel 

Federal Election. Commission 
1325 K Street, N. W. 
Washington, D.C. 20463 

Dear Ms. Propper: 

Re: Comments on Proposed Revisions to 
11 CFR 114.4 

On September 8, 1981, the Federal Election Commission published a 

notice of proposed rulemaking requesting comments on revisions which 

the Commission is considering making to its regulatio~ on partisan and 

nonpartisan communications py corporations and labor organizations. (ll 

CFR 114.3 and 114.4.) 

. . The American Federation of Labor and Congress of Industrial 

Organizations (AFL-CIO), on its own behalf and that of its affiliates files 

these comments to urge that the proposed revisions to 11 CFR ll.4.4 be 
~ . 

ch?-nged to: (1) strictly limit corporate and union registration and get-out-

the-vote communications to the general public to ste. tements urging 

registration or voting; (2) delete the section (proposed Sll4.4(b)(4)) on 

voting records; (3) retain the present .regulation (ll CFR 114.4(c)(3)) on 

voter guides; (4) delete from the proposed Sll4.4(c) the ncosponsor" 

requirement on union and corporation nonpartisan registration and get-

.-\C.L.11nu"\' of. \L:h~ "\l.'111<..-nt 

.\ Chalk.~ for th<: li.1turc. 

~ 
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c-; ..... ~ . - ·--. -. 
~ ·-. : , . ! -
v . . . 
~ .. . ... 
I'.:) . . 
~ 



.. out-the-vote drives; and (5) delete proposed 5114.4{d) in order to consider . 

separately whether the activities of incorporated membership 

organizations and non-stock corporations should still be regulated wider- ll . 

C.F.R. ll4. 

The purpose of the Federal Election Campaign Act is to safeguard 

the integrity of federal elections. Such an e!!ort necessarily has an · 

e!f ect on the r ig~;: of free expression protected by the First AmendmenL 

As the courts _ha~e on numerous.occasions reminded .the Commission, . 
. : - · : "": "- : ~ ..... ... 

Congress therefore· .strictly confined the Act's scope to activities ·"for the 
·---• .... . .. .. --- - · . . 

· puropose of influencing any election for Federal office." .As we show 

below portions of the proposed regulations at issue here do not respect 

that limitation. . . 

Within the area that is covered by the Act - activities that are 

Wlmistakably addressed to citizens as voters - Congress placed str~ct 

lii;nits on the use o! corporate and union treasury money to finance 

activity directed to the general public and most particularly on partisan 

activities. This is not the proper occasion or the proper forum to debate 

the wisdom o! tha~ limitation; the Commission is required to faithfully 

execute Congress' will. It is our view that in several respects the _. 

proposed regulations give the term "nonpartisan" activity such a broad and 

idiosyncratic meaning as to frustrate Congress' determination that 

corporations and unions should not use treasury money to finance election 

a--ctivity directed at the general public that is "partisan" in fact. 

L Registration and Get-Out-The-Vote Communications Which 

Cover "Issues or Public Concern" Are Not Nonpartisan. 

Under proposed Sll4.4(b)(2) corporations and labor organizations 

2 
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motivates an individual to vote is by its very nature a campaign issue.· 

An appeal to register or vote in order to· further the compelling desire of 

electing a candidate, or putting a party in power, who will work the 

voter's will on the major issues is a partisan appeaL Communicatio~ 

which offer a partisan issue as the reason for people to register or vote 

are the very type of. expenditure which 2 USC 44lb_ is intended to prevent. 

The core purpose of the Act's prohibition o! corporate or union · 

expenditures in connection with a federal election is to prevent th~ 

spending of .tr.easury money for "active public partisan po~ticking". ll7 
. ., .. ·. - .. .. _,. ., ' 

' Cong. Rec. 43380 (Rep. Hansen). 

1n contrast, the present regulation (ll CFR ll4.4(c)) is consistent with 

· Congressional intent since that section limits voter r~gistration and get

out-the-vote communications to messages which are nonpartisan on_ th~ 

face; e.g., "Vote Today", ".Register to Vote". In so doing, it sets an 

objective standard which enables the Commission to ensure that voter 

· registration and/or get-out-the-vote communications paid for with 

treasury monies are nonpartisan and ~houl~ therefore be retained. 

lI. The Proposed Voting Record Regulation Goes Beyond The Area 

of the Commission's Authority. 

The proposed regulations add voting records to the nonpartisan 

communications which corporations and labor organizations may make to 

th~ general public. Proposed §U4 •. 4(bX4). Voting Records are there 

defined as publications which describe, in a nonpartisan manner, bills and 

other legislative measures acted on by Congress and which state the 

!actual record o! each officeholder's votes on such bills and measures. 

Voting records may or may not be communications issued in 

connection with an election. For example, such records are often 
4 . 



would be permitted to expend treasury money to make nonpartisan 

communications urging members of the public to register and to vote in 

federal elections, as "nonpartisan" is defined therein. Under that section 

a communication that "mentions an issue ot public concern with regard to · 
. ' 

the need to register or vote without linking any candidates or political 

parties with a particular position on that issue" is considered nonpartisan. 

With all respect, that portion of the proposed regulation makes nonsense 

out o! the term nonpartisan. 

The proposed regulations recognize that a communication that does 

· expressly link issues and candidates is partisan; it is beyond reasoned 

dispute that a communication that mentions both issues and candidates 

and lets the reader infer the link is equally a partisan communication. 

Candidates and parties normally tie their campaigns to issues of 

special concern to those voters to whom they look !or support. 

Candidates communicate their positions on these issues to the public in 

their campaign literature and political advertisements. The result is that 

candidates become identified with certain issues in the minds of the 

voters. 

Once a candidate becomes identified with a particular campaign 

issue, a voter registration or get-out-the-vote communication tied to the 

same issue will have the same effect as a communication that expressly 

links the candidate's name with the need to vote. For example, in the 

most recent election the Republican Party was generally identified with 

its programmatic call for a. tax cut. In such circumstances, an ad which 

says, rrvote today, high taxes are o! concern to everyone," would be 

clearly partisan. 

To put it in plainest terms, an issue of public concern which 
3 
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educational tools designed to mobilize public opinion on certain legislative . 

issues - a form of grassroots lobbying. Their publication on a year-in, · 

year-out basis strengthens the democratic process by keeping the public 

informed of what Congress is doing thereby making Members of Congress 

more responsible for their legislative actions. And, as _we have already 

noted, the FECA does not regulate such communications; the Act · 

regulates only those communications which, taken in their entirety and 

considering their timing, are aimed at influencing vot~ behavior in an 

election 

In its proposed regulations, the Commission has attempted to 

articulate a set or eight conditions which separate a nonpartisan voting 

record from a partisan record. This approach is both too narrow and too 

broad. It_ is too narrow because a voting record which satisfies all eight 

conditions could still be highly partisan. For example, in the context of 

an election where one candidate was running on the issues of law and 

order, tax cuts and opposition to abot"tion, a corporate-sponsored ad which 

says "This Corporation Favors A Return To Old-Time _Values" and lists the 

voting records ot the _State•s ·Representatives and Senators on tax cuts, 

abortion and criminal code reform characterized as either "For Old-Time 

Values" or "Against Old-Time Values" would, under the proposal, be 

considered "nonpartisan" when it is not. It is too broad because a voting 

r£:cord which fails to satisfy one or more of the conditions and whose 

iss'uance to the general public would, there!o:-e, be unlawful and could still 

be entirely outside the Act's regulatory scope. For example, a voting 

record d~tributed two years before an election which describes the votes 

of Members on the sale of AW AC planes to Saudi Arabia would not be . 

5 



permitted under the proposed regulation. 

The Commission, in sum, does not have the authority to regulate 

records that are intended to influence legislative behavior, only vot_ing · 

records that are intended to influence an election. The partisan use or . 

voting records should be regulated through the Commission's compli~ce 

process taking into account all the facts and circumstances. 

m. Corporate an? Union Voting Guides Should Be Prepared By A 

Nonpartisan Organization As 11 CFR 114.4(c)(3) Now Requires. 

Voting guides are on their face communications directly related to 

elections. Even in their purest nonpartisan form they are .designed to 

influence the outcome o! an election by educating the voter on the views 

o! the respective candidates. Their purpose is to help voters decide how 

to vote. . ..·.-: ;. .· 

:·: _The Comm~ion's ·present regulations permit corporations and 

unions to ·pay for the distribution of voter guides to the public but guard 

against partisanship by requiring that the content o! the guides do not 

favor one candidate over another and further that end by requiring that 

the guide be authored by a nonpartisan civic or other nonprofit 

organization ·which does not endorse or support and is not atrwated with a 

candidate or political party. 11 CFR 114.4(c)(3). 

The proposed revision would eliminate the present requirement for 

cosponsorship and substitute instead a number of conditions on the 

c6ntent and the distribution of voting guides intended to ensure 

nonpartisanship • . These conditions include a requirement that the guide 

contain 9uestions .on a "variety o! issues" and preclude any editorial 

6 



comment or expression by the sponsoring corporation or union of its 

"views" on the issues covered by the questions or the candidates' 

responses. 

In this instance, as in the proposed regulation on registration and 

get-out-the-vote communications, by allowing the sponsoring 

organizations to select the questions limited only by the meaningle$S 

restriction that the questions cover a "variety o! issues," the Commission 

would extend the term "nonpartisan" to cover partisan activity. Under 

the proposed regulation for example, a voter guide ·which asks a 

conservative candidate and a liberal candidate to answer questions on 

busing, abortion, right to work laws, and school prayer ot on the eguity of . 

the recent tax an~d qualify as "nonpartisan." Thus, the . 

exception swallows the whole. It is beyond the capacity o! the most 

powerful and subtle rnj.nd to write prescriptions to guide partisans in 

framing questions to candidates that are not proscribed editorial 

comments. 

The only effective way to insure the nonpartisan character of voter 

guides is to require that they -·be authored by a nonpartisan civic or other 

non-profit organization. This requirement does not limit the ability or 

corporations and unions to distribute nonpartisan voter guides, ~d it does 
. . 

provide a sure, effective standard for determining what is and is not 

permissible activity in this area. Therefore, the substance o! the present 

regulation on voter guides should remain unchanged. 

IV. The "Cosponsor" Reouircmcnt for Union and Corooration 

Registration nnd Get-Out-The-Vote Drives Should be Deleted. 

The Commission's obligation to ensure that the permission ·to 

corporations and unions to engage 1n nonpartisan registraticm and 
7 
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get-out-the-vote drives is not misused is far simpler than ensuring that . 

the permission to issue voter guides is not misused. Yet .the sa!eguard of 
. . . 

third party participation is retained in the proposed regulation on the 

former and deleted in the latter. This is the precise opposite o! the .· 

proper rule • 

. So long as a registration or get-out-the-vote drive is directed to all 

the residents of a particular area or to the members of a particular 

population group, treats all those potential voters ~ equals, and is not 

tainted by partisan communications, it is a "nonpartisan" drive as 

· Congress intended to use that term in this instance. Compare 117 Cong. 

Rec. 4338 (Rep. Hansen). 

As the Commission recognizes in part by permitting corporations 

and unions t~ mak~ unrestricted use of their own premises for such drives., 

it is therefore not necessary to require the additional safeguard of thit:d 

party sponsorship • .• And, we submit, tha~ the Act does not provide any 

basis for dist inguishing between conducting registration and get-out-the- · 

vote drives on one's own premises and conducting such drives throughout a 

given area. It is impossible for us to -derive any reason whatsoever for the 

Commission's evident ·initial view that cosponsorship is not required for 

the former but is required for the latter. The proper cow-se is therefore 

to delete the cosponsor requirement from proposed .§114.4(c). 

V. The Commission Should Consider Whether Membership 
. . 

Organizations and Non-stock Corporations l\foy Still Be Regulated Under 

11 C.F.R. 114. 

In proposed Sll4.14(d}, the Commission addresses the issue of · 

nonpartisan communications to the public by trade associations, · 

8 



,, 
incorporated membership organizations, cooperatives, and non-stock 

corporations.' 

Before promulgating regulations concerning communications by 

incorporated membership organizations or non-stock corporations, we 

suggest that the Commission should first consider whether in light of 

National Right to Work Committee v. FEC, No. 80-1847 {D.C. Cir., · . 

September 4, 1981) the activities of such organizations should be regulated 

at all by 2 U.S.C. 441b, or rather should be regulated wider the provisions 

that now cover partnerships and other unincorporated entities. 

• • • 
The AFL-CIO hereby requests the opportunity to testify during the 

public hearing on the proposed revision of 11 CFR 114.4. 

Respectfully submitted, 

J. Albert Woll 
General Counsel, AFL-C!O 
815 15th Street, N. W. 
Washington, D.C. 20005 

Laurence Gold 
Special Counsel, AF!rCIO 
815 16th Street, N. W. 
Washington, D.C. 20006 

Thomas Adair . 
General Counsel, 
Communications Workers o! America 
1925 K Street, N.W. 
Washington, D.C. 20006 

Stephen I. Schloss:)erg 
Washington Counsel, 
International Union OAW 
1730 K Street, N. W. 
Washington, D.C. 
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Wational Righ)~j Work Committee 
~ .. .,~~ 

A COALITION OF EMPLOYEES AND EMPLOYERS 
lo 

REED LARSON, Presldtnl 

October 8, 1981 

Susan E. Propper 
Assistant General Counsel 
Fede.ral Election Commission 
1325 K Street, N.W. 
Washington, DC 20463 

RE: Notice of Proposed Rulemaking With Respect To 
11 C.F.R. §114.3 and .4 

Dear Ms. Propper: 

The National Right to Work Committee is a non-profit 
organization formed to educate the public on, and to advo
cate voluntary unionism. It is supported by the voluntary 
contributions and active participation of its more than 
1.5 million members. 

We have reviewed the proposed changes to FEC Regula
tions §114.3 and .4, which were published for public com
ment in the Federal Register, Vol. 46, No. 173, p. 44964, 
September 8, 1981, and object to their issuance on two 
grounds: 

1. The regulations will permit the officials of 
labor organizations to use agency fees, col
lected involuntarily from workers as a condi
tion of employment, for political purposes 
with which those workers disagree; and 

2. The regulations employ unconstitutionally 
vague language which either will be impos
sible to enforce or which will permit dis
criminatory enforcement by agents of the 
Commission. 

A. POLITICAL USE OF COMPULSORY DUES 

Congress and the courts have long recognized that offi
cials of organized labor are in a position to divert fees, 
collected involuntarily from workers as a condition of em
ployment, to pet political projects of the officials. 
United States v. Boyle, 482 F.2d. 755 (D.C. Cir., 1973), 
cert. den. 94 s.ct. 593 (1973). 

WASHINGTON D.C. HEADQUARTERS: 8001 BRADDOCK ROAD, SUITE 500 • SPRINGFIELD, VIRGINIA 22160 • TEL. (703) 321-9820 

" Americans must have the right but not be compelled to join labor unions" 



Ms. Susan E. Propper 
October 8, 1981 
Page 2 

Although well-aware of this Congressional and judicial 
concern, the Commission has a history of blatant insensitiv
ity to the interests of forced union dues payers. In 1976, 
the Commission refused to act on . a complaint filed by our 
Committee charging the National Education Association union 
with employing a "reverse check-off" scheme to obtain co
erced contributions to its political action fund from teach
ers. Only after the Conmtlttee sued the Commission did the 
Commission act on the Committee's complaint. FEC v. NEA, . 
4 5 7 F. supp . 110 2 , 9 9 LRRM 2 2 6 3 , 9 9 LRRM 3 4 6 3 ( n. D . C . , 19 7 8) • 

At this very moment, Congress is considering legisla
tion that would amend the Federal Election Campaign Act 
(the "Act") to prohibit the use of compulsory dues under 
the three exceptions to §44lb" (political communications to 
members, registration and get-out-the-vote campaigns aimed 
at members, and the establishment, administration and 
solicitation of contributions to a separate segregated 
political fund) • [S. 1550, H. R. 4351.] 

Now, the Commission appears to be conspiring to pro
vide big labor bosses .with another avenue by which to 
"pick the pockets" of workers and to . compel support for 
pet political projects. · 

The proposed regulations, as currently dr~fted, do 
nothing to curtail the use of dues, fees or other monies 
collected as a condition of employment to defray the cost 
of the activities which ~ill be permitted thereunder. 

While every effort of citizens -to join voluntarily in 
promoting political views of their own choosing is laudable, 
the Committee stands steadfastly opposed to any attempt to 
compel working men and women to support political causes 
with which they disagree under the threat of losing their 
jobs. 

Tb.e Committee urges that the following paragraph be 
added to both subsections of §114: 

"A labor organization may not use any fees, 
dues, or assessments paid to it as a con
dition of employment, or money or anything 
of value secured by physical force, job 
discrimination, or financial reprisal to 
defray the cost of any activities conducted 
hereunder. 11 

Such a paragraph would ensure that only voluntary contri
butions would be used to defray the cost of these activi
ties. 



Ms. Susan E .. Propper 
October 8, 1981 
Page 3 

B. UNCONSTITUTIONALLY VAGUE LANGUAGE 

As you are no doubt aware, the Committee has been en
gaged in an almost six-year legal battle with the Commission 
to determine the meaning of the term "member," as used in 
§44lb of the Act. The Committee and its members have been 
barred from participation in the political process ·since 
1976 because the Commission has unjustifiably failed to 
recognize the Committee's members and has -refused to define 
the terms "member" or "membership organization." The United 
States Court of Appeals for the District of Columbia Circuit 
ruled unanimously, on September 4, 1981, that the Committee 
could solicit its members under the Act, and agreed with us 
that the Commission has "avoi_ded the core problem of defin
ing the terms 'member' and 'membership organization.'" 

The treatment the Committee's members have received at 
the hands of the Commission should not happen to any other 
American citizen • . The public is entitled to have terms 
affecting their constitutional · right to participate in the 
political process defined with clarity and consistency. 

The proposed regulations use the term "nonpartisan com
munication," and then go on to ask: "[W] hat makes a communi
catiori nonpartisan?" 

Simply asking the question is not enough. The Commis
sion must answer the question before promulgating any addi
tional regulations. The. Supreme Court has already provided 
a definition of this critical term. 

First, it must be recognized that these regulations are 
addressed to the independent activity of labor organizations 
or corporations because if the activity is coordinated, a 
"contribution" has been made and §44lb has been violated 
directly. The key question, then, is whether an "expendi
ture" has. been made. This question may be answered by refer
ring to the 1976 Supreme Court decision, Buckley v. Valeo, 
424 U.S. 1. 

In Buckley, the term "expenditure" was defined for pur
poses of the Act to encompass "only funds used for communi
cations that expressly advocate the election or defeat of a 
clearly identified candidate." 424 U.S. at 80. That defi
nition was enunciated in order to avoid having to strike 
down the statute as unconstitutionally vague and overbroad. 

American citizens can recognize a communication that 
meets this express advocacy test. No more than a cursory 
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Ms. Susan E. Propper 
October 8, 1981 
Page 4 

review is required to determine whether a candidate is clearly 
identified or whether the communication expressly advocates 
the candidate's · election or defeat. Any other test is uncon
stitutional, and injects into the inquiry a subjective, dis
cretionary review by bureaucrats more intent on perpetuating 
their jobs than on facilitating participation in the politi
cal process. 

C. CONCLUSION 

The Committee is opposed to the issuance of these reg
ulations because they will exacerbate the already existing 
constitutional violation under which the Commission author
izes labor organizations to use compulsory fees, collected 
as a condition of employment,· for political purposes w:i.th 
which workers disagree. · They will create an unconstitution
ally vague test for determining whether proscribed activities 
have taken place. On behalf of all workers who are forced 
to support a labor organization as a condition of employment, 
we urge you to correct these omissions or withdraw the pro
posed regulations. 

The Committee requests the opportunity to testify at 
the hearings scheduled to commence on October 26, 1981. 
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August 21,. 1981 · · 

Tu: The Commission 

FRUh: Charl~~ ~. ~tee:l~~ / _-
~eneral Counse~ · 

bl.Jbut.C'l': Legislative Recommendation 

<..;r. June~, 19Ll, the Commission directed the Office of 
t>eneral <..:ounsel to draft legislative recommendations in · , . 
ccnjunction with the drafting of a petition for a writ . of '. _· ··.· .. 
ct::rtiorari in .E-'ederal tlection Coz::mission v. Machinists -:.-. · .. · · 
~on-Partisan ~olitical League, and -Federal Election Commission v. 
C.:itizens fc;r l..iemocratic i\lternatives in 1980. The petition 
tor a writ ot certiorari, filed with the -Supreme Court on 
~ugust 14, 19~1, argues that the_ precise statutory language, ·, .. 
supported by legislative history, clearly requires a ··reversal 
ot the court of appeals' judgments in these cases. 

Pursuant to preliminary discussions with the Commission 
on these recomm~ndations, the attached draft incorporates 
specitic language for the Commission to recommend that Congress . 
enact to accon1plish the desired clarification of the statute. _ 
In dratting the specific recommendation for revision of 2 u~s.c. 
~ -~4lb, we concluded that amendment to the definition .cf . 
"contribution and . expenditure" in S 44lb(b)(2} would require V 
the least repetition and would result in the least cumbersome 
statutory language. Accordingly, in order to keep the recommenda
tions parallel and as simple as possible, the attached recommenda-
tion is similarly to amend those definitions in S 431. We suggest 
this in contrast to adding a new subsection to the definition 
or "?olitical committee" as we previously considered. Thus, 
wear~ recommending four statutory changes: to sections 431(8) 
U~)(i), ~31(9)(A){i), 4~lb(b)(2) and 441a(a)(l). 
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-~he Court of Appeals - for - the -District of Columbia Circuit · 
recently rendered ·:-its ·· j lidgmtfnts . in Machinists Non-Partisan Pelf~ 
tical Leo.gue v. Federal Electi·on Commission, 2 Fed. El-ec. Camp. 
1-·1.n. <.;uiae { CCli) --~ :.9151· · ( L,.-.c ..- --Cir. --May 19; 1981) ·and Citizens :, .:' 
fc,r :1,emocrati·c :Alt-e-r-ria-tives-·~=1n-: ci'9-80 :::..-,;,-. :Federal -Election c.Comrnis- : 
sion, · ~ -.l-·ed. Elec. Caml,J. -t'i"n_ •. ~uide (CCII) ~ -9152 ·(D.-C. -Cir. -May ·· 
1~, l~blJ. 'l·h-e···court _vac~teo district court Oroers enforcing 
<.;om.mission suL!Joenas issuea :.- to ?-1NPL and CDA in connection -with an 
investi9ation-· of ·-a1.leg-ed---vi-olations· .:of- ,the :Federal Election Cam- ·- · • .. 
~aiyn ·-Act ·of 197.t;-·-as :amended." :: ··Tne ·court :of ·appeals found ·that 
comn1i~tee·s ,'.:Organized -or ·,e.ngaging -~in -activities oesigned ·to . . : · .. : · 
influence an i-nchvi<l-ual-···to 0·-seek ..:tn-e- nominat1on for -election -
for federal oftice or supporting the nomination of such an 
__ inaiviaual_ were not __ r~_gulated by Ftt:A prior to the 1979 Amendments 
to the Act · and arguably, · ·ev.en· after the 19 7';; Abendments, only 
rt=guired to cor.iply _with . FECA's reportin<:; requirements. ·rn ·· 
acoition, the cour~ failed to r.iake any distinction whatsoever 
between such activities conducted by so-called "draft" cor.imittees 
and similar efforts_ -1;,_y _separate· --segr--eg·atea- :funds • . _. · 

:The::i1,1~act:?o~t~~ ourt~•-s - decisions":..is -~that-::any·_:,gro'tip:J 
,_ organized -.to . gairr;::gras-sr.oots--su~port ·'.-for--an · undeclared · candidat-e:4 
· will· 61,;erate coraplete"Iy"' outs'ide . the strictures of .. -FECA. This 
committee will not be subJect to the§ 441a limitations on 
contributions tound ccnstitutional by the Supre~e Court nor 
arguably subJect to the S 44lb prohi~ition. However, any group 
or~dnized to support a declareo candidate will be subject to the 
Act's rE:½uirer..ents and contribution l imitations. The Commission 
anticipates a proliferation of these so-called "draft" committees . 
-since support for undeclared candidates through such committees 
~ould not bE lir.iited by FECA, making it advanta~eous for indivi6uals 
to aelay forroal declaration of candidacy. This eight require 
1;:,ore e.x tensive investigation~ to deten,iine the true nature of 

·- .. _\ 
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such draft activities, and the potential exists _for funnelling 
large aggregations ot money,. both corporate and private, into 
the federal electoral process, overturning .many of the electoral 
reforms enacted by Congress during the past 70 years. 

.• 

'.r·i1e Commission believes that the court's decisions are both 
seriously erroneous under the -existing statute and represent a 
statutory interpretation which will create a serious imbalance 
in the election law and in the political process, undermining 
<.:ongress's legislative efforts. The Commission has filed with 
the Supreme Court a petition for a writ of certiorari in which the 
(;owr.iission argues that the judgments of the court of appeals 
re~resent a misinter~retation of the precise statutory language 
enacted uy Congress. The Cor:uuission submits, however, that the 
politi~al inequities and practical problems created by the court's 
aecisions warrant ir.uuediate legislative action to reaffirm con
gressional intent in this ~rea before the 1982 elections. 

~·he Commission therefore suggests that Congress directly 
aoaress the serious problems resulting from the court's judgments, 
and hereby submits the various alternatives through which Congress 
ruay approach and rectify these problems. Thus, Congress may 
wis11 to consider rev.is~_qg section 441a to state explicitly that 
no I:,>erson shall make con·tributions to any committee established 
to support the ncuination for election er election of a clearly 
iuenti£ieci indivicual to federal office or to influence a clearly 
io~ntirieo individual to seek the nomination for election or 
election to federal office which in the aggregate exceed ~1,000. 
'l't,e exclusion by the court ·of political committees organized 
tc support potential 6andidatei, and necessarily advocating 
the deteat ot a declared candidate, from the provisions of FECA . 
is an exception which has never been made by the Congress. Indeed, 
to li1Jit the term political committee to those groups supporting 
"canciaates" was a concept rejected by the Congress in 1974. 
ln accorcianc~ with the language of the statute and with congressional 
intent, the Commission has consistently held that draft committees 
are ~ulitical coLunittees under FLCA. See 1S75-19ou FEC Annual 
Re~orts to Con~ress. --

l.n connection therewith, Congress may wish to revise sec-
c i c ns 'i .'.3l (l:.j(A)(i) and ~3l(~)(A)(i) to clarify that the terms 
"contribution" anc "expenditure" include those mace nfor the 
purpvse of intluencing a clearly icentified individual to seek 
n~aination for election or election to federal office._" By such 
~ction Longress, naving the constitutional power to regulate 
reatral elections, will resolve the issue and make clear its intent 
tu the courts t.bat such activitie::s are within the purview of FECA. 

· - "I 
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. l-'inally; even .::if :. the-:colirt-aes igned exception t6 PECA fc,r certain 
political comini ttees rema:fns, ·Congress may wish to ·consider creating 
a distinction bet'wee11 -activ1ties tc influence an individual to seek 
t:he n6r,iina tion for ele.ction or election to federal off ice conducted 
by separate se1:ire9ated -funds and other political committees. Separate 
segregated funds ar.e so . closely connected to the sponsoring corporation · 
or lal.>or org·anization,··.iziere · :extensions of the corporate or .union · 
enti.ty:, thcL t ·.'thEf_poterrtfal° 'for -tunnelling . exceedi·ngl-y 1-arge. :a.mounts 
oi-.,mone}· into -~the- .election- process:: :i :s greatly inc·reased·. ·See- California 
-!-1eoico.l Associ'o.ti6n ·-v ~-- 1-·e·deral I:.lection Commission, 641 F. 2d 619 
:{9th Cir. l~t:O}(en banc),aff'd . u_.s. , 101 S.Ct .• 2712 (June· 
~6, 1981); l'ipefitters ... Local Uni~o. 562~ United States, 407 
u.::; ... 3&5 (197~). i·11e .. commission is concerned that an extension of 
t.r:1e court's . j ud~ments may· permit · such payments since, in the court's 
v1ew, cumnd ttees organ-iized ;·to int'luence the nomination and election 
o~ FOtential candidates ·are completely outside the Act and thus 
may accej?t :contributio·ns-: prohibited by FLC.:A. Thus, Congress niay 
wish ·to state expressly-; tha:t .. cor:porati-ons, ·labor ·organ"izations and -
no. tional -banks may ·net· ._.g.ive._:..gener_al treasury funds to such committees. 

,:l -~ .• s.c. s 4~:lb_.::_._:: .-,;.:,_-~;:_:'~~~~~~i~~ :_ -~-~ :~--- · · - · , __ ··: .. -· -.- .-
- .. . · ... ·-·- -.:.. -

- ·.'l~llE:! Collmli'~sion' respec-~~-~lly -- Jubrni ts that Congress shouid g'ive rapid 
an6 serious cousiaeration ·to enac-cing legislation to address these con
cerns. 'l'h·e ~comIJ.issiori ·_:sug~ests that the proposed statutory amendments 
se:t torth .. in ·trJe attached legislative draft would achieve these objec-

·tive:s. . . . . ·:. · ··.:· : . . --· ' - · . 

· ·_·_._:-..<. -:--·-.>._ ·:- : .. . ·:·-:__--: - :~/ : __ : --:-:- . Sincerely, 
- · .. . 
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LhGISLATIVE RLCOMML~DATIOh~ 

(1) Revise ~ u.s.c. S" 43l{b) {A): 

"{i) any gift, subscriptioh, loari, advance, or deptis~t 
of money or anytning oi value made by any person for the purpose 
c,f in:tluencing any election for Federal office, J.:1~cJ:~~;n9; those 
maoe tor the purpose of i~l'J.f:.luenciny1 a clearly identified .d-nd-ivioual·r 

,.I.o_·_seek .. nominati:o~ .for election or election to federal office-;•-•·- . 
or" · · · --

( 2 ) Revise 2 U • S. C. ~ 4 31 ( 9 ) (A) : 

"(i) any purchase, payment, distribution, loan, advance, 
ae~osit, or gift ct money or anything of value, made by any person 
fer tile purpose of influencing any election for .federal office, 

{i J icluaiil<j those made for the purpose of .infltiepc;;pg_; a clearly identified 
(.:.indiy~.9µ,il [;;tO..i;:S~.Q!nj;nativn:: for election· or election to federal 
· cttice; 01.·" 

(3) Revise 2 u.£.C~ s 44lb(b): 

"(2) For purposes of this section and section 7Yl(~) 
·, ,:-; oi title 15, the term "contribution or expenditure" shall include 

an} airect or indirect payment, distribution, loan, advance, 6eposit, 
or ~ift of money, or any services, or anything of value (except 
a loan of money by a national or State bank made in accordance with 
tlJt: applicable banking laws and regulations and in the ordinary 
course c,f business) to any .candioate, campaign committee, or political 
~arty or organization, in connection with any electi6n to any of · 
t!Je o,=f ices reierreo to iri this section, anci shall include any direct 
0r inuirect payhient, distribution, loan, advance, deposit or gift 
oi ~on~y, or any services, or anything of value (except a loan of 
money ·by a national or State bank ~ade in accordance with the a~plicable 
banking la~s and regulations and in the ordinary course of business) 
Iilade tor the purpose of· influencing a clearly identif iec tlndfvic.-rua1~, 

~~o seek noruinati6d tor election or election to any of the offices 
r~ftrr~d to in this section but shall not include--

(AJ ccmr;,unicat i ons by a corporation to its stockholders 
and executive or adwinistrative personnel and their families 
or by a labor organization to its members and their faQilies 
on any subJect; 

(b) nonpartisan resistration and get-cut-the-vote cam
~ai~ns by a corporation aiwea at its stockholders and e~ecu
tive or administrative personnel and their fa~ilics, or by 
a laooc organizati0n aimea at its ruernbers and their families; 
and 

(C) t~,e establishmtnt, ~ar..inistration, ana·solicitation 
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o:r contribution-s _:_to ~:~~---~~parat_e : s~g;-~ya~~~- fund to be utilized 
ro.r . po.l _i .ti_ca~l ,.Purposes __ by a _ c9~P9ration, labor organization, 
nierubership . _organiza fion· ~ . coopera ti. ve·~- crr=-i::orpor·ation· wrt·hou t 
capital . ·stock-.".,~-.:.:·: - ,:: -· . - :, . ·. · - . . . . 
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FEDERAL ELECTION COMMISSION 
WASHINGTON, O.C. 20463 

Lonorable Augustus F. liawkins 
Lhairzilan, <:.:ommittee on house 

i-iaministration 
Uniteci btates lious~ of Repre~entatives 
ti-3~t> c.;apitol 
washingtcm, 1.;.c. 20515 

' .• 

~i:be Court of Appeals for the District of . Columbia Circuit 
recently renciered its judgments in ~achinists Non-Partisan Poli
tical League v. Federal E;lection Commission, 2 F'ed. Elec. Camp. 
~in. Guice (CCh) ~ 9151 (D.C. Cir. May 19, 1981) and Citizens 
for ~emocratic Alternatives in 1~80 v. Federal Election Corr.mis-

. sion, 2 .t'ea. l:lec. Camp. r'in. Guide (CCh) ,i 9152 {D.C. Cir. M.ay 
l~, l~~l). The court vacated district court Orders enfqrcing 
Commission sulJpoenas issued to MNPL and CDA in connection with an 
investigation ot alleged violations of the Federal Election Cam
paign Act of 1971, as amended. 'l'he court of appeals found that 
committees organized er en9aging in activities designed to 
influence an individual to seek the nomination for election 
for federal office or supporting ·the nomination of such an . 
individual were not regulated by FECA prior to the 1979 Amendments 
to the Act and arguably, even after the 1979 Amendments, only 
required to comply with FBCA's reporting requirements. In 
aaoition, the court failed . to make any distinction whatsoever 
between such activities conducted by so-called "draft" committees 
and similar efforts by separate segregated funds. 

~ne im~act of the court's decisions is that any group 
or~anized to gain grassroots support for an undeclared candidate 
will operate completely outside the strictures of FECA. This 
ccr.:.rnittee will not be subject to the § 441a limitations on 
contriputicns found constitutional by . the Supreme Court nor 
ar9u~bly su~Ject to the S ~4lb prohibition. However, any group 
organizea to sup~crt a declared candidate ~ill be subject to the 
Act's requirerat.:nts and cc.mtribution lir.iitations. The Commission 
antici~ates a proliferation of these so-called "draft" ccm~ittees 
~ince su~~ort ror undeclared candidates through such committees 
wo~ld 110t be limited Ly FLCA, m~king it advantageous for individuals 
tc a~la) for~&l declaration ut candidacy. ~his might · teguire 
rnore: extensive i11vE:sti9ations to deterr,1ine the true nature of 

. ' 
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such drait activities/ and the potential exists for funnelling 
lar~e aggreg~tiQQ~ --ot ~oney~ ~oth _corporate and private, irito 
the iederal -~li~f6~ar·~i~6eis; - 5v:it~i~ing many of the electoral 
reI:orms enacteci b__y . Ccnc;ress curing _the past . iO years. . a• . · • 
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sij.J;iC?USl.Y. -~~;-_ori~9-ti~. c:-Liiici~r : (~~ )~.x~s~~fi§ -=-~tatute . and ·.r~pr~s·ent:·_~; ~(-~il-:.~ :: . 
sfattitory .i"i1tel.I:1~f;afi6ii _,,wijTc:li : wiII='c:re~£e a: -serious .:imbaian~e . · --- , -· ·_
ii;tfie ·e1e·c_tTo~ ~Iaw,::· ana ·---~fi -tne-p?li tica1 -~ro<?ess; und~rmini~g . _' .. <\·<·.'.i ,-.. 

- (;cms;ress 's leg.is la ti ve · efforts. · ·The Conun1.ss1.on has f 1.led··w1. th 
t.tJe buJ:.ir-er.ie _·c;:9.ur~. a,:-: peti tio~ f_or _. a, ·; WJ;:~ t of certiorari ·in which the ·: .. .. 
cor1tmissfon a.'rg.ues ·_tha:1: ~--the judgiaerits ··of the court of appeals · - · ·. -
re~resent a .. r.1isinterpre.tatio.n of t..t_ie --.,..precise .statutory language .:·_ .. ,.·_ -
~Ilc!Cteci . by ,C.o.rigre:ss.~· . . .,Tli~ :Cornrais.s .ion .=submi ts~ however:~- .that the_·~::~:-;· :. 
1->oifti'-=al irieg~~ti,e~ -;~nd :--=J::)_ra~tfc·ar·~pi,:cqf~s .:.cr·eated by ~~hEi:'_'~coui.t •·s ·: . ... 
aecisioris :~w-air.ari_t ~.irl'lli"ie·aiate:re·g.i.s~-at!ve :ic.tion· .. to ·rea££irm_:con..:- ~.: =--- - - · · . . 

Y~~:~~{~~~I1r~~e11~; fn.;.t€.~fzcf~i~.--~~~e~E!c) 9~~-e_~ec.tio.n_s·:~2 ~f;.;5~~;; :::.:.· -~ ··:··-· 
. . . . . . -" -~ - . . ---· : •: · ... - .. . :.·. ; ::·-.-:,:_, __ . · ·- · . . __ . . . . . . . . . : . . • . .. · . 

- . .;; 1: .:._ )."1he Cc5mmissid~/·the~e£1re·· s·uggests·. that Congress direct.ly · .. : .. : :~ .. · ·. 
·_-addres~ ~;,~.be~e.,;Jg.u:fi31;<3,}?~~ms_ '(e_~l._:1_l~if!9 from the court's judgments, <_: ; 
· ana hereby subruit:s :the various alternatives through which Congress . : . 

m~y _· a~proach .:~? ;f~~~~-Y.-C:~!!E:S~ ;..Pr:C?.~-!:e~t: ;: ,_Thus_, . :C~ng_: •e.~~- m~. : :; , . .. ,. . · 
·w~sh .. to co1:_5..1CJ~;-:cr~-~;~.:1ng:,·.~:~~~;~:n. :.f4:la: ;:t(?, ;- state _-explic;:~tly th~:1=. u c :.- .. 
n~),e~s~6-n, .. ~~1=_.l im~~-;;~_nt_i;ib~t.i~n~-__ 1=q_.:.-c!I2Y,. cor.uni ttee establisheq 2 ;:, , :: .:. ; 
tc . ..su~port. .,- the -llQinination. f:o.r-s:election o.r ,.election of a ,sclearly •t- • 

-- - · . . • - 1 - · · ·-,.· - ~ · -~ - ·· · - -- --- - - · - - - · .. . · · - · · . . -iaentiI:iea . . ind.1.v.id.ual to.-: federal .. .off.ice or to influence .a clearly =-- ~ 
~ -· . . . --. . . - ·- - - ,_ -· -. . .. - . ;.. _, -- - - . . . . . . ·- . . , . -... ' . 

io.eiitif.ied .indi"f)iaual._to -.seek . the . .nomination fo.r election or - - ..... - .- :·.-
er.e.cti_ori ~to-f~oer·~ --ofi:ic~· -whidi in:·_ .t.he·_ aggregate exceed.,-~1~·000~ ... _ , ·:· ,--. 

.,,____ __ ·- . ---·-- - - ·•'=-- . - - __ __ .:, .. . -- --- ··· - ~-- · ,- ·- . - . -. . . - . -.- ✓ - - - - ' - -

Tl1~ ,.exclusion . t.>y __ tfie _court.-a.f. .pql.1 ti.cal cor.11':ll. ttees org·ani.zed , . :.·:· . 
tci ~fuppo:rt.~6tttn(f4:(~.c·and'idates·,~ -~ :,L.ne.c~ssa·rily :aavoc.a :tirig --~·:., ._','~ '. ··-· :-·,· . 
ur~-oefEfat~Qf --a:-:crJcrared· .canciclate.;·-from the provisi6n~ -;;-<S"f FBCh :-<~ >-.· . . 
is.:arf·~~exc·ep·~or{·~wpl)~--11as' :never .. _be:en :·mao:e .by'. ·.the·. Co:n·efress-:·: .iI.n~ed, ,.._ , 
to.::ii1:,1 t~·~the :te:~ ..foii.ffcaJ, ._tj_or.uiiitte:~ :·~o _;those g·roup.s' sup.por.ti,ng, .:.:·-'h.·.~-
" dandic.lates_:" . ~as::~-; ~oncep.f ;~r~Jec'tid -~oy. "th·e Congress .in :rs7·~,. -_:_· _: _ ?t:: ..... 
·In~c$cco.rdarice·· ~d. th:~tbe ;1·an·gua·ye· ·.o.f : the~-s .ta tute and with-,:coiigres·s'i6Z)al 
-iift:fnt; · the .Coiu--iis's'i'on .-lias ~consis.feritiy :held that draft -·.co_r~unittees -
ar.7e :t,,oli tic.al ·c6r.uiift·Eees ·under f'LC.:A." :see l~75-l9bu F.EC: Ann·uai - .. . 
Ref6rts~ ·to ·congre·ss~· . . . .. . --- - · 

In connectio'n· ·t11erewifh, Congress_· rnay wish to revise sec
ticm!:i 1z~.L(i:f )("A)'(i).._·and '¾3l(~)(A){i.). to clarity that the ~terrus · 
"cc:,ntri.L:,ution'11

_ ... and: ~•'...expendTture" fncrude those oade "for the 
:t,,uri:iose ot .. infl1:i"enc1h9 a clearly identified ind i vicual to seek 
ncraination for election or election .to federal office-." ~y such 
acticn Conyre&s, hiving the constitutional power to regulat~ 
:teoerc.l . elections, will resol_ve the -issue and· make clear its intent 
to ttie: cotl"rts tna t · .su·ch ac·ti vi tie·s a"ie· within the purview of° --FE.CA . . 

-~ 
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_ Finally, even if the court-designed exception to F~Ch ior certain 
}:,ioli tical commi ttee_s remains, Cor.gress may wish . to conside~- creating 
a dis~incticn between activities to influence an ~naividual to seek 
tne nomination for election or election to federal office- ·conducted 
Ly separate sesregated funds and other political ccr:unittees. Separate 
sesre:siateci funds are BO closely connected to the s:E,Jonsoring corp'oration 
~r labor organizaticn, mer~ extensions of the corporate or union 
entit}, that the potential fo1.: funnelling E::XCE:edinc;ly large amounts . 
ot money intc the election process is greatly increased. See ·California 
i-ie:dical Association v.· F'ederal Election Comr..ission, 641 F.2d 619 
(Stn cir. l~bG)(en bane), aft 1 d u.s. , lvl s.c.:t. ·2712 (.:,une 
~b, l~bl); ~ipefitters Loca1 · uni~o. 562v':° United States, 407 . 
li.ti. 3bS (1~72). The Commission is concerned that an extens-ion of 
the court's . judgments may perrni t such payr.ients s'ince, in the court' _s 
view, co~in.ittees organized to influence the nomination and election 
or 1,Jc.;tential candidates are completely outside the Act and thus 
m~y acce~t contributions. prohibited by F£CA. Thus, Congress may 
wish to state express1y . that corporations, labor organizations and · · 
national bcmks may not give general treasury funas ·to such .committees. 
2 U.~.c;. · § ii4lL. 

The ~omruission res~ectfully sub~its that Congress should give rapid 
and ~erious consideration to enacting legi~lation to address these con
cerns. The Cor.unission -suggests that the pro1;>osed statutory amendments 
set. iorth in -the attached legislative dratt wo~ld achieve thes€ objec
tives. 

l;nclosure 

Sincerely, 

~ohn Warren McGarry 
_Chairman 
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LLGISLATIVE R~COHMENDATIONS 

:···:.' .· 

(1) Revise 2 u.s.c. § 431(8)(A): 

"(i) any gift, subscription, loan, advance, or deposij: 
o:t money or anything of value 1,1ade by any person for the purpose 
of influencing any ·election for Federal office, including those .. 

. made for the purpose of influencing a clearly identified .individual : 
to seek nor.iination for . election or election to federal office; .. ·.:. · .. ·.. . 
or" . . ·- ·": •:·-. · · · .,,. -.. ,.-.,,..::, · 

. . .. . . :·:=-.. :~:--. . 
- . . •. 

( 2} ·.kevise ... 2 tJ. S. c. · ·S 431 ( 9) (A): ~. :.. .., ' :: . 

"Ci) · any .purchase, pa~rr.ent, distribution, loan, advanc·e; :· 
de~osit, or gift of money or anything of value, made by any person . 
tor the purpo.s.e of . influencing any election for federal office, .:-·::_. . . · 
including those · mace for . the purpose of influencing . a clearly ide.ntif ie 
inai vidual to .seek _· ~~~.if.~-~-~~on for election or elect1on to federal· { :. · 
oftice; or" --

: .· ·. 

~: -:· .'.·~-- :.-.. '· ~~ ·. ·.~ . ~ 
( 3) Revise . 2 u.~.c . s 44lb(L)~ ·, _ _. .... .. , . ·- . . ,, .. ~ ... ·" ('~ ,- --i~or-· purposes of·. this section . and section.,.791 ( h) .. , ... .. 

of ~itle~l5, tne term "contribution or expenditure" . shall include . ·· 
any airect or indirect payment, distribution, loan; advance~ deposit, 
ur 9irt of money, or any services, or anything of value (except 
a loan of money by a national or State bank made in accordance with 
the applicable banking laws ana regulations and in the ordinary •. 
course c.;f business) to any' candidate, campaign committee, or political 
~arty or organization, in connection with any -election to anj of . 
tue oft ice:s referred to in this section, and shall include any ·a irect 
or indirect payment, distribution, loan, advance, · deposit or gift 
ci: mone,y, or any services, or anythin~ of value ( except ·a loan of .:, · .: 
money by a national or State bank made in accordance with the appl·icabli 
bc:.nJcing laws and regulations and in· the ordinary course of business) 
fuaoe ±or the purpose of influencing a clearly identified individual 
to si:ek uur.iination for election or election to any .of the offices 
~efer~ed to in this section but shall not include--

(A) communications by a corI:,icra tion to its stockholders 
anti e~~cutive or aaministrative personne l and their families 
or ~ya la~or or~anization to its me mbers and their families 
on an} subJect; 

(B) non~artisan registration ana get-out-the-vote cam
~aigns by a corporation aimed at its stockhcld~rs and execu
tive er aoministrative -personnel and their families, or by 
a labor organization aimed at its @embers and their families; 
ano 

(CJ ti1e establishment, aauinistration, ~~d ~solicitation 
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of contributions to a separate segregated fund to be utilized 
for political purposes by a · corporation·, labor organization, 
mern.bersiiip organization, cooperative, or corporation without 
ca};,iital stock." 

(4) Ada to 2 u·.~.c. ~ 44la(a)(l): 
.• 

"(D) ' no person shall make contributions to any committee 
established tQ influence the no~ination or election of a clearly 
iaentifieo inciividual for any Federal office which, in the aggregate, 
exceed ~.l,0uu. 11 

·- ·' 
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MEMORANDUM .. 

TO: 

FROM: 

COMMISSIONERS -;-

B. ALLEN CLUTTER~/ 
STAFF DIRECTOR \ ~ .. 

SUBJECT: NOTICE OF PROPOSED RULEMAKING FOR 11 C.F.R. 114.3 AND 114.4: 
COMMUNICATIONS BY CORPORATIONS ANO LABOR ORGANIZATIONS 

DATE: 

The attached memorandum on Nati ce of Proposed Rul emaking is being 
submitted for discussion at the Open Meeting on August 21, 1981. · 

Attachment A G· En DA IT E t1 
,. ··• t•~r -:,.a cf• c:? ·,,'7'_ t? I 
l •)' ... v.;!.u:~ • IL-- r.,=·Q..I 
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August 18, 1981 

MEMORANDUM 

TO: 

THROUGH: 

FROM: 

SUBJECT: 

The Commission 

B. Allen Cluttez:;.__✓ 
Staff Director ~"--" 

Charles N. Steele, General Counse~ ~ . 
Susan E. Propper, Assistant General Counsel~ 

Notice of Proposed Rulemaking for 11 C.F.R. 114.3 
and 114.4: Communications by Corporations and Labor 
Organizations 

I. Summary of Issue and Background 

The Commission has directed the Office of General Counsel 
to revise 11 C.F.R. 114.4 dealing with nonpartisan communications 
by corporations and labor organizations. This revision was 
initiated in response to -the issue raised by the "Rexnord II" 
advisory opinion (AO 1980-20) and subsequent opinions. An Advance 
Notice of Proposed Rulemaking was approved by the Commission 
and published in the Federal Register on August 25, 1980 • . (45 Fed. 
Reg. 56349) The Advance Notice sought comments on four possible · · 
revisions of 11 C.F;R. 114.4. First, should Section 114.4 be -revised, 
in light of the Rexnord decision, to permit corporations or labor . 
organizations to make ·contributions or expenditures -for nonpartisan 
·communications to the general public with regard to registration 
and voting. Second, should section 114.4 be revised to permit 
corporations or unions to make contributions or expenditures to 
prepare and distribute to the general public publications con
cerning the record of a candidate, including the voting record 
of an officeholder. Third, should section 114.4 be revised to 
permit corporations or unions to make contributions or expenditures 
to prepare and distribute to the general public voter guides · 
setting forth positions of candidates on various issues. 
Finally, should section 114.4 be revised to include a provision 
prohibiting any activity which is not specifically permitted 
under that section or should section 114.4 be revised to include 
a provision permitting any activity which is indistinguishable from 
those activities specifically .permitted under that. section.*/ 

~/ Copies of all 24 comments received in response to the Advance 
Notice have been distributed. 



AGENCY: 

ACTION: 

SUMMARY: 

DATES: 

ADDRESS: 

FOR FURTHER 
INFORMATION 
CONTACT: 

SUPPLEMENTARY 

11 C.F.R., Chapter I 
Communications by Corporations 

and Labor Organizations 

Federal Election Commission 

Notice of Proposed Rulemaking 

The Commission requests comments on · proposed ru1es 

to govern contributions or expenditures by corpora

tions or labor organizations for nonpartisan com-· 

munications. The proposed revision would also 

change the titles of 11 C.F.R. 114.3 and 114.4 

and would add subtitles to 11 C.F.R. 114~3, to 

clarify the classes of persons to whom communi

cations may be made under each section and to 

indicate the types of cornmunica tions which a·re 

permissible~ 

Comments must be received on or before (_ 

days from date of publication). 

Susan E. Propper, Assistant General ·Counsel 

1325 K Street, N.W., Washington, n.c. 20463. 

Susan E. Propper, Assistant General Counsel, 

(202) 523-4143. 

INFORMATION: On August 25, 1980, the Commission published an Advance. 

Notice of Proposeo Rulernaking whicti
0

sought comments on 

a possible revision of 11 C.F.R. 114.4, ~ealing with 



. , 

Page Two 

The Office 9f General Counsel has now prepared a Notice of 
Proposed Rulemaking for publication in the Federal Register. In 
addition to seeking comments on the text of the proposed · regu~ 
lat ions, the Notice requests comments .in three specific area.s. 

First, the proposed regulations would change the titles of 
current 11 C.F.R. 114.3 and 114.4. Section 114.3 would be changed 
from "Partisan Communications" to "Communications by a Corpor~tion 
or Labor Organization to its Restricted Class." Section 114.4 would 
be changed from "Nonpartisan Communications" to "Communications' by 
a Corporation or Labor .Organization to the General Public." 

Second, the Notice reque·sts comments regarding the potential 
impact of the proposed rules on organizations engaging in activity 
to be regulated by propo~ed section 114.4. 

Finally, the Notice presents several issues. for comment, all 
of which concern the extent to which the Commission needs to impose 
restrictions on communications under section 114.4 in order to ensure 
their nonpartisanship. As examples, the Notice asks whether. voting 
records and voter guides should include a "variety of issues", whether 
a voting record should be permitted to cover only Congressional office
holders in a particular state, and whether distribution of such publica
tions could be limited to the general public ·in .a geographic area in 
which the sponsor normally operates. 

For the purposes of this agenda document, we have indicated in 
the text of the proposed rules those sections which are new and have 
highlighted provisions to which.particular attention should be paid. 

II. Recommendation 

The Office of General Counsel recommends that the Commission 
approve the attached Notice of Proposed Rulemaking. 
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nonpartisan communications by corporations and unions 

aimed at the general public. (ANPRM published at 

45 Fed. Reg. 56349.) 

The proposed rules being published today include 

revisions which would permit corporations and unions 

to publish and distribute to the general public several 

different forms of nonpartisan communications. Included 

are proposals to allow publication of nonpartisan 

registration and get-out-the-vote communications, voting 

records and voter guides • 

A second change included · in the proposed revision 

would change the titles of 11 ~.F.R. 114.3 and 114.4 

and would add explanatory subtitles to 11 C.F.R. 114.3. 

Thus, section 114.3 would be titled "Communications by 

a Corporation or Labor Organization to its Restricted 

Class" rather than "Partisan Communications" and section 

114.4 would be titled 

or Labor Organization 

"Communications PY a Corporation 
a-R-~, 

to its Employees/l.an~ to the General 

Public". These changes would be consistent with the 

provisions of 2 o.s.c. S 441b, which exempt communication 

by a corporation or labor organization to its restricted 

class from the broad prohibition against corporate and 

union contributions and expenditures in connection 

with a federal election. 

No major. substantive changes to section 114.3 

are proposed. 
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The Commission is now seeking comments on the text 

of the proposed rules. In addition, the Commission 

is interested in receiving comments on several 

issues raised by the proposed rules at ll C.F.R. 

114.4~ 

First, the Commission is interested in assessing 

the impact that the proposed regulations at ll C.F.R 

114.4 would have on organizations currently engaged 

in activities covered by this revision and on organi

zations considering undertaking such activities. 

Second, if the Commission concludes that regu

lations in this area are warranted, what restrictions 

should be imposed or are needed to ensure the nonparti

sanship of these communications? Since the statute, at 

2 u.s.c. § 441b, contains a broad prohibition against 

corporate · and union contributions and expenditures i~ 

connection with a federal election, communications to 

the general public must be nonpartisan to be permissible. 

The question, therefore, is what makes a communication 

nonpartisan? For example, should voting records and 

voter guides be required to i nclude a "variety of 

issues"? Should a voting record be permitted which 

includes only Members of Congress from a particular 

state instead of all Members from either or both 

Houses of Congress? Should distribution of voting 

records and voter guides to the general public in 
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It is proposed to amend 11 C.F.R 114.3 as follows: 

§- 114.3'" Communications by a Corporation or Labor Organization 

to its Restricted Class 

(a) General. A corporation may make communications to its 

stockholders and executive or administrative personnel 

and their families on any subject. A.labor organizati~n 

may make communications to its members and ·their families 

on any subject. A corporation or iabor organization may 

make partisan communications to this restricted class as 

permitted under 11 C.F.R. ll4.3(c), however, no partisan 

communications may be made· by a corporation or labor 

organization to the general public. Under subsection 

(c), corporations and labor organizations may also choose 

to make the nonpartisan communications permitted under 

11 C.F.R. 114.4 solely to this restricted class. 

(b) Reporting Partisan Communications. Expenditures for 

partisan communications which expressly advocate the 

election or defeat of a clearly identifi~d candidate 

must be reported in ·accordance with 11 C.F.R. 100.8(b)(4) 

and 104.6. 

(c) Means of Making Partisan Communications. The means by 

which partisan communi_ca tions may be made by a corpora

tion to its stockholders arid executive or administrative 

personnel and their families or a labor organization to 

its members and their families include, but are not 

limited to, the means set forth in 11 C.F.R. 114.3(c)(l) 

through ( 4) • 
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a limited geographic area (such as the city i~ 

· which an organization operates). be permitted'? · 
. . 

While the proposed rules contain provisions 

which would permit publication of nonpartisan 

registration and voting communications; voting . 
. . 

records and voter guides, the· Commission has not 

yet determined whether all or only some of these 

communications will be permitted . by the regulations 

which it ultimately adopts. 



2 -

(1) Partisan Publications. Printed material of a · parti

san n.ature may be distributed by a corporation to 

its stockholders and executive or administrative 

personnel and their families or by a labor o.rgani

za tion to its members and their. families, provided 

that: 

(i) ~he material is produced at the expense 

of the corporation or labor organization 

or the separate segregated fund of either; 

and 

(ii) The material constitutes a communication of 

·the views of the corporation or the labor 

organization, and is not s~mply the republica

tion or reproduction . in whole or in any par~, 

of any broadcast, transcript or tape of any 

written, graphic, or other form of campaign 

materials prepared by the candidate, his or 

her campaign committees, or their authorized 

ag~nts. 

(2) Partisan Candidate and Party Appearances. 

A corporation may allow a candidate or party . 

representative to . address its stockholders and 

executive or administrative personnel and their 

families at a meeting, convention, or other 

regularly scheduled function of the corporation 

which is primarily held for other purposes. 
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A ·labor organization may allow a candidate or 

.party representative to address its members and 

their families at a meeting, convention, or other 

regularly scheduled function of the labor organi-
. . 

zation which is primarily held for other purposes. 

The candidate or party represe~tative may ask for 

contributions to his or her campaign or party, or 

ask that contributions to the separate segregated 

fund· of the corporation or labor organization be 

designated for his or her campaign or party •. 

(3) Partisan Phone Banks. A corporation may establ~sh 

and operate phone banks to communicate with its 

st9ckholders and executive or administrative 

personnel and their families urging them to 

register and/or vote for a particular candidate 

or candidates, and a labor organization may 

establish and operate phone banks to communicate 

with its members and their families urging them to 

register and/or vote for a particular candidate or 
. . 

candidates. 

(4) Partisan Registration and Get-Out-The-Vote Drives. 

A corporation may conduct registration and get-out

the-vote drives aimed at its stockholders and execu

tive or administrative personnel and their families 

or a labor organization may conduct registration 

and get-out-the-vote drives aimed at its members 

and their families. Registration and get-out-the-
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vote drives include providing transportation to the 

polls. Such drives may be partisan in that· individuals 

may be urged - to register with a particular ·party or to 

vote for a particular candidate or candiaates, but 

assistance in registering or voting may not be withheld 

or refused on a partisan basis, and if transportation 

or other services are offered in connection with a 

registration or get-out-the-vote drive, such transporta

~ion or services may not be withheld or refused on a 

partisan basis. 



It ls proposed to amend 11 C.F.R. 114.4 as follows: 

~ ½ ~<!Sj ~O~O...\\,z.tcl · 
f 114:4 Communications by a Corporation or Labor Organization 

bL . (a) 
~ SU "eCld.t tt~ 

to the General Public 

Nonoartisan Communications by a Corporation or Labor 

Organization to its Employees or its Restricted Class. 

(1) General. All nonpartisan communications permitted 
-

under 11 C.F.R. 114.4(b), (c), and (d) may be made 

by a corporation solely to its stockholders and · 

executive or administrative personnel and their 

families and by a labor organization solely to 

its members and their families. Communications 

which a corporation or labor organization may 

only make to this restricted · c1ass are found at 

11 C.F.R. 114.3. 

(2) Nonpartisan Candidate and Party Appearances on 

lOIJ £ub'h~Cld\ ~<:f - Corporate Premises. Corporations may permit cand_idates, · 

candidates' _representatives or repres.entatives· of po

litical parties on corporate premises or. at a . meeting, 

convention, or other regularly scheduled function 

of the corporation which is primarily held for 

other purposes to address or meet stockholders, 

and executive or administrative personnel and 

their families and other employees of the 

corporation under the conditions -set forth in 

11 C.F.R. · 114.4(a) (2)(i) through (v). 
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·( i) . 

(ii) 

If a candidate for the House or Senate ·is 

permitted to address or meet employees, 

all candidates for that seat who request 

to appear must, be given the same opportunity 

to appear; 

If a Presidential candidate is permitted to ,· 
~ ·- . - ---

~ddress or meet em6lovees, all candidates for ~ 

that office who are seeking the nomination of 

a major party or who are on the general election 

ballot in enough states to wip a majority of the 

electoral votes and who reouest to appear 

. ,.must be given . the .. same . opportunity to appear; 

(iii) If representatives of a political party · are 

permitted to address or meet employees, repre

sentatives of all political parties which had· 
. 

a candidate or candidates on the ballot in the 

last general election. or which anticipate

havin·g a candidate or candidates on the 

ballot in the next general election who 

request to appear must be given . the same 

opportunity to appear; 

(iv) A corporation, its stockholders, executive 

or administrative-personnel, or other em

ployees of the corporation or its separate 

segregated fund shall make no effort, either 

i ; 
; 
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oral or written, to solicit or direct or 

control contributions by members of the 

audience to any candidate or party in con

junction with any appearance by any candidate 

or party repr-sentative under this sectionr and 
-(v) A corporation, its stockholders, .executive 

or administrative personnel or.other employees . 

of the corporation or its separate segregated 

fund shall not, in conjunction with any candi

date or party representative appearances under · 

this section, endorse, support or oppose any 
. . . ... 

candidate, ·group of candidates or political party. 

~-+ttk, (3) Nonpartisan Candidate and Party Appearances on Labor · 

Organization Premises. A labor organization may per-

mit candidates, candidates' representatives or repre

sentatives of political parties on the labor organi

zation's premises or at a meeting, convention, or other 

regularly schedu·led function of the labor organization 

which is pr.imarily held for other purposes to address 

members anq their families and employees of the labor 

organization if the conditions set forth in 11 . C.F.R. 

ll4.4{a){2)(i) through (iii) and 11 C.F.R. ll4.4(a){3)(i) 
.-

and (ii) are met. 

(i) An official, member, or employee of a labor 

organization -or its separate segregated fund 

shall not make any effort, either oral or 

written, to solicit or direct or control 
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contributions by members of the audience 

to any candidate or party representative 

under this section. 

(ii) An official, member, or employee of. a 

labor organization or its separate segre

gated fund shall not, in conjunction with 

any candidate's or party representative's 

appearance under this section, endorse, 

support or oppose any candidate., group 

of candidates or political party. 

(b) Nonpartisan Communications by Corporations and Labor 

Organizations to the General Public. 
"• 

(1) General. A corporation or labor organization may 

make the communications described in 11 C.F.R. 

ll4.4(b}(2) through (5) to the general public. 

The corporation or labor organization may include 

its logo or otherwise identify itself as the sponsor 

of the communication. 

Nonpartisan Registration and Voting Communications. 

A corporation or labor organization may make non

partisan registr~tion and get-out-the-vote communi-
.-

cations to the general public. 

{i) . For purposes of 11 C.F.R • .ll4.4(b){2), a 

registration or get-out-the-vote com

munication will be considered nonpartisan 

if it meets all of the following conditions: 
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(A) It neither names nor depicts any particular 

candidates(s) or it names or depicts the 

names of all candidates for a particular 

federal offic~ without favoring any can~i-

J date(s) over another; and 

(B) It names no political partv(s) except that ' 

it may include the ooliti~al oarti affiliation 

of all candidates named or depicted under 11 

C. F . R. 114 • 4 ( b ) ( 2 ) ( i ) { A ) ; and 

(C) It is limited to urging acts ·such as voting 

and_ registering and to describing the hour.s 

_and places of registration and voting, or it 

mentions an issue of public concern_with rega+d 

tQ the need to register or vote without linking 

any candidates or political parties with ·a parti

cular position on that issue; and 

(D) The wordinq of the communication is not directed 

a~ any particui.ar voting interest group. 

(ii) A corporation or labor organization ~ay make 

communications permitted under this section 

through posters, billboards, broadcasting media, 

newspapers, newsletters, brochures, or similar .-
means . of cormnunication with the general public. 

~\JI~~\~ ( 3) Official Registration and Voting Information. 

(i) A corporation or labor organization may distribute 

to . the general _public or reprint in whole and dis

tribute to the general public any registration or 
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voting information, such as instructional materials, 

which have been produced by the official election 

administrators. 

(ii) A corporation or labor organization may dis~ribute 

official registration-by-mail forms_ to the general 

public if registration by mail .is permitted by the 

applicable State law. 

(iii) A corporation. or labor organization may donate 

funds to State or local agencies r~sponsible for 

the administration of elections . to help defray 

the costs of printing or distributing registration 

or voting information and forms. 

(iv) The information and forms referred to in 11 C.F.R. 

114.4(b){3)(i) through (iii) mu~t be distributed 

in a nonpartisan manner, and the corporation or 

labor organization may not, in connection with t~e 

distribution,. endorse, support, or otherwise promote 

registration with or voting--for a particular party 

or candidate. 

(4) Voting Records.- A corporation or l~bor organi-

zation may prepare and distribute to the general 

public the voting ·records· qt Members of Congress. 

For the purpose of this section, a voting record 

is a publication which describes in a nonpartisan 

manner bills and other legislative measures acted 

on by Congress and which states the factual record 

I 
I 

( 

I 
I 
I 
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of each officeholder's votes on such bills and mea

sures. The publication will be considered nonpartis 

if it meets the conditions set forth in 11 C.F.R. 

114.4(b)(4)(i) through (viii). 

(i) The publication must include the v6ting 

records of all Members of Congress, or all 

Members of either House of Congress, ~or all 

M·embers of Congress from a particular state c 

who served in a particular .leaislative ses

~; and 

(ii) The publication must include the voting 

records of such Members on a varietv of 

issues; and 

(iii) The publication may not express any editorial 

opinion concerning the issues or legislative 
\ 

measures presented nor may it in'cicate any 

preference or . bias regarding the qualification 

for public office or the voting record of any 

Member(s) .except that the publication may indi 

how each Member of Congress voted on each legisla

tive measure and whether that vote was in con

formance with or contrary to the corporation's 

or labor organization's position on that measure: 

and 

(iv) The publication may not indicate which ·incum

bents are candidates for re-election nor may 



I 

I 
I : 
\ 

\ 

... 

I , -

I 

- 12 -

it identify any ·candidates who will be opposing 

the incumbents in a political campaign; arid 

(v) The publication may· not describe the viewi of 

either the Members of Congress listed in the 

publication or of opposing candidat~s on any 

campaign issues;. and 

(vi) 
.,.. 

The publication may not contain any reference · 

to ~olitical campaigns, candidates for federal 

office, or elections, nor may it ~avor any 

political party over any other; and 

(vii) The publication shall be made available to the · 

general public except that the distributing organi

zation may limit distribution to the geographic area 

in which it normallv operates; and 

(viii) Distribution of the publication shall be timed to 

the extent practicable to the adjournment of Congres

sional Sessions and not to the occurrence of federal . 

elections. 

~ _S,ec,f-\~ • (5) Voter -Guides. A corporation or labor organization may 

prepare and distribute to the general public nonpartisan 

I 
I 

voter guides consisting of questions posed to candidates 

concerning their positions -on campaign issues and 

the candidates' responses to those questions. A voter 

guide will be considered nonpartisan if it meets the 

_conditions set forth in 11 C.F.R. 114.4(b)(S.)(i) th-rough 

(vi). 
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(i) The questions posed must cover a variety of 

issues; . and 

(ii) The questions must be directed to all of the 

candidates for a particular seat or office, 

giving the candidates equal time· to respond, 

exceot that in the case of Presidential and 

Vice Presidential candidates the questions 

may be directed only tb.•t6os~~andidates seeking 
• . r· 

· the nomination of a major party or to those ap- · 

pearinq on the general election ballot in enough 

states to win a majority of the electoral votes; 

and 

(iii) The voter guide must reprint, verbatim, the 
- -- - ·· -- ·· - 4 • · ·• • ·----· · 

responses of each candidate to whom questions 

were sent, without any additional comment, 

editing, or ~mphasis although _the sponsoring 

organization may impose limitations on the 

number of words per response when th~ questions 

are initially sent to the candidates for their 

comments; and 

. (iv) The wording of the que~tions presented may not 

suggest or favor any pos i t i o~ on the issues 

covered; and 

(v) The voter guide may not express any editorial 

opinion concer~ing the issues presented nor 

may it indicate any support for or opposition 

to any candidate or political party; and 

. .. 4'. 
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The sponsor may ask each candidate to oro-. 
vide bioaraohical inf ormation such as education, 

employment positions, offices held, and community 

in vol vernen t; · and 

(vii) The vote~ _q_uide must_ ~e made aya j 1 ?PJ e · to t _be 

general public in the geoqraoh_ic area in wh~cq_ 

-
the featured candidates are runnino 

.a . 
f_or off j c;p:. 

(c) Nonpartisan Registration and Get-Out-The-Vote Drives. 

(l) A corporation may support nonpartisan registration· 

and get-out-the-vote drives, as by transporting 

people to the polls, which are not restricted to 

its stockholders and executive or admini.s tra ti ve 

personnel and their families, and a labor organi

zation may support such drives which are not re

stricted to its members and their families if: 

(i) ~he corporation or labor organization jointly 

sponsors the ·drives with a nonprofit organiza

tion which is exempt from federal ' taxation under 

26 u.s.c. S 50l(c)(3) or (4) and which does .not 

support, endorse or oppose candidates or political 

parties; and 

(ii) The activities are conducted by the tax-exempt 

organization: and 

(iii) These services are made available without . regard 

to the voter's political preference. 
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_ (iv) For the purposes of 11 C.F.R. 114~4(c)(l)(ii), a 

corporation or labor organization which provides 

space on the corporation 1 s or labor organization's 

premises for a table, rack or booth from which 

official registration or voting information is 

distributed to the general pubJ.:ic, and _which 

provides its employees or members to aid in the 

distribution of such materials, shall not be con

sidered to be "conducting" a registration or voting 

drive. 

(2) A corporation or labor organization may donate fund• 

to be used for nonpartisan registration and get-out

.( the-vote drives to State or local agencies respons

K.4''' t._ ible for the administration of .elections and to non

profit organizations ·which are exempt from federal 

taxation under 26 o.s.c. § 50l(c)(3) or (4) and which 

\ do not support-, endorse or oppose candidates or political 
\ 
\ parties. 

(3) A nonpartisan · tax-exempt organization, in conducting 

! . (4) 

I ~'~ 
\ 
\ 

-
nonpartisan registration and get-out-the-vote activities, 

may utilize the employees and facilities of a corporation 

~ or the employees or members .-and facilities of a labor 

organization .• 

A nonprofit organization which is exempt from 

federal taxation under 26 o.s.c. § 50l(c)(3) 

or (4) and which does not support, endorse 
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or oppose any candidates or political parties 

may conduct nonpartisan voter registration 

and get-out-the-vote activities on its own 

without a co-sponsor. 

(5} All materials prepared for -0i~tribution . to the 

general public in connection with the registration 

or voting drive shall include the full names of all 

\ . _drive sponsors. 

Incorporated Membership Organizations, Trade Associations, 

Cooperatives and Corporations without Capital Stock. 

(l} An incorporated membership organization, trade association, 

cooperative, or corporation without capital stock may ~ake 

the communications permitted under l ·l C.F.R. ll4.4(a) to 

the class of persons from which it may solicit contributions 

to its separate segregated fund under 11 C.F.R. 114.7 and 

114.8. 

(2) An lncorporated .meµlbership organization, trade association, 

cooperative or corporation without capital stock may permit 

candidates~ candidates' representatives or repre~entatives 

of political parties to- address or meet members and employees. 

of the organization on the organization's premises or at a 

meeting, convention, or other regularly scheduled function .-
which is primarily held for other purposes, provided that 

the conditions set forth in. 11 CFR 114. 4 (a) ( 2) ( i} through . 

( v} · are met. 

. ' 
1 
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(3J An incorporated membership organization, trade association, 

coope~ative or _corporation without capital stock may make 

the communications permitted under 11 c .. F.R. ll4.4(b) 

and (c) to the general public. 

(e) Nonpartisan Candidate Debates. 

[no change] 

Certification of No Effect Pursuant to 5 u.s.c. § 605(b) 

[Regulatory Flexibility Act] 

I certify that the attached proposed rules will not, if · 

promulgated, have a significant economic impact on a substantial 

number of small entities. The basis for this certification is that 
' 

no entity is required to make any expenditures under the proposed 

rules. 

Dated: · ------------
BILLING CODE: 6715-01-M 

John Warren McGarry 
Chairman 
Federal Election Commission 




