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P R E S S 

FOR IMMEDIATE RELEASE 
September 28, 1981 

' 

R E L E A S E 

COMMITTEE ON FINANCE 
UNITED STATES SENATE 
Subcommittee on Taxation 

and Debt Management 
2227 Dirksen Senate Office Bldg. 

FINANCE SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT 
SETS HEARING ON SIX MISCELLANEOUS TAX BILLS 

Senator Bob Packwood, Chairman of the Subcommittee on 
Taxation and Debt Management of the Senate Committee on Finance, 
announced today that the Subcommittee will hold a hearing on 
October 16, 1981, on six miscellaneous tax bills. 

The hearing will begin at 9:30 a.m. in Room 2221 of the 
Dirksen Senate Office Building. 

The following legislative proposals will be considered at 
the hearing: 

S.425 --Introduced by Senator Packwood . s. 425 would 
exempt from the coverage of the Mortgage Subsidy Bond Tax 
Act of 1980 certain general obligation mortgage bond issues 
of the State of Oregon. 

S. 608 -- Introduced by Senator Baucus. s. 608 would allow 
individuals a deduction for certain expenses paid or 
incurred in connection with the adoption of a child. 

S.1343 -- Introduced by Senator Sasser . s. 1348 would amend 
or clarify certain provisions of the Mortgage Subsidy Bond 
Tax Act of 1980 to facilitate the issuance and marketing of 
tax-exempt mortgage subsidy bonds. 

S.1479 -- Introduced by Senator Metzenbaum. s. 1479 would 
exclude from income certain adoption expenses paid by an 
employer and provide a deduction for certain adoption 
expenses paid by an individual. 

S.1580 -- Introduced by Senator Jepsen . s. 1580 would 
provide a personal exemption for childbirth or adoption and 
permit the taxpayer to choose a deduction or tax credit for 
certain adoption expenses. 

S.1655 -- Introduced by Senator Durenberger. s. 1656 would 
amend or clarify certain provisions of the Mortgage Subsidy 
Bond Tax Act of 1980 to facilitate the issuance and 
marketing of tax-exempt mortgage subsidy bonds. 

Requests to testify.--Witnesses who desire to testify at the 
hearing must submit a written request to Robert E. Lighthizer, 
Chief Counsel, Committee on Finance, Room 2227, Dirksen Senate 
Office Building, Washington, D.C. 20510, to be received no later 
than noon on Friday, October 9, 1981. Witnesses will be 
notified as soon as practicable thereafter whether it has been 

• 



• 

possible to schedule them to present oral testimony. If for some 
reason a witness is unable to appear at the time scheduled, he 
may file a writt e n statement for the record in lieu of the 
personal appearance. In such a case, a witness should notify the 

-committee of his inability to appear as soon as possible. 

Consolidated testimony.--Sena tor Packwood urges all 
witnesses who have a common position or who have the same general 
intere s t to consolidate their testimony and designate a single 
spokesman to present their common viewpoint orally to the 
Subcommittee. Th is procedure will enable the Subcommittee · to 
receive a wider expression o f views than it might otherwise 
obtain. Senator Packwood urges that all witnesses exert a 
maximum effort to consolidate and coordinate their statements. 

Leg islative Reorg anization Act.--Senator Packwood stated 
that the Legislative Reorganization Act of 1946, as amend ed, 
requires all witnesses appearing before the Committees of ~ 
Congress "to file in advance writt e n statements of their proposed 
testimony, and to limit their oral presentations to brief 
summar i es of their argument." 

Witnesses sched uled to testify should comply with the 
following rules: 

( 1) All witnesses must submit written statements of the i r 
testi mony. 

(2) Written statements must bet ped on letter-size paper 

( 3) 

{ 4) 

(5) 

not ega size an at . east copies must e 
delivered not later than noon on Thursday, October 
15,1981. 

All witnesses must include with their written 
statements a sumn ary of the prin~ipal points included 
in the statemen t. 

Witnesses should not read their written stateme nts to 
t he Sub committ ee ,but ought instead to confine th e ir 
oral presentations to a summary of the points includ ed 
in t he statement. 

Not more than five minutes will be allowed for the 
oral summary. 

Written statements.--Witnesses who are not scheduled to 
make an oral presentation, and others who desire to present their 
views to the Subcommittee, are urged to prepare a written 
statement for submission and inclusion in the printed record of 
the hearing. These written statements should be typewritten, not 
more than 25 double-spaced pages in length, and mailed with five 
(5) copies to Robert E. Lighthizer, Chief Counsel, Committee on 
Fin ance, Room 2227, Dirksen Senate Office Building, Washington, 
D.C 20510, not later than Friday, October 30, 1981. On the 
fir t page of your written statement please indicate the date and 
sub J ect of the hearing. 

P.R.tSl-165 
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Family Protection Act: Dear 
To New Right, But Unlikely 
To Get Out of Committees 

Th~ Family Protection Act is a tidy wish list for the 
New R1~ht. As a comprehensive piece of legislation, 
though, 1t appears to be going nowhere. 

The contr~ver_sial measure covers a broad range of 
mor~l _and family issues, from legalizing school prayer to 
pr?v1?mg tax bre~ks for adoptions. It is called a high 
priority by the various groups that label themselves "pro
family" a_nd are best known for their anti -abortion efforts. 
The National P_ro-Family Coalition, the Moral Majority 
and other organizations frequently herald the bill in their 
publications and mailings. 

But the American Civil Liberties Union (ACLU) the 
National Organization for Women and many other gr~ups 
oppose the measure. "Instead of being protection for the 
family, it represents more federal intrusion into decisions 
usually _ made by the family,"' said Laura Murphy, ACLU 
leg1slat1ve director. 

_Onl_y a_ strong endorsement from the Reagan adminis
tration 1s likely to spring the bill (S 13i8, HR 3955) from 
any of the five Senate and House committees to which it 
~as been referred. None has any plans at present for hear
ings or other action , accord ing to committee aides. So far 
the administration has been silent on the proposal. ' 

. , One r~ason for the lack of interest is that many of t he 
b_1ll s pro:·1s1ons are tax breaks - for care of elderly rela 
t ives,_ ~etlrement funds for non-salaried spouses and other 
act1\·1t1es that supporters believe strengthen the family as 
an institution. Since Congress is trying to find new ways to 
balance the federal budget, it is not likely to agree to a new 
list of tax cuts. 

There is no fir m estimate yet of what the Familv 
Protection Act would cost the Treasury in terms of luit 
revenues, but the figure would be in the billions . 

But supporters such as Connaught Marshner, chair
~an of the National Pro-Family Coalition, argue that the 
?ill w~uld "take other costs off of the government." Tax 
mcent1ves for adoption, for example , would mean "less 
welfare money spent on homeless child ren," while tax 
breaks for education savings accounts wou1d reduce de
mand for federal education loans, she said . 

Marshner also challenged the notion that the bill 
would "cost" the government. "We like to think the money 
belongs to the people - that the government shouldn't 
have it in the first place," she said. 

Chief sponsors of the bill are Sens. Roger W. Jepsen, 
R-Iowa, and Paul Laxalt . R-"Jev., and Rep. Albert Lee 
Smith Jr ., R-Ala . The bill wa ~ referred to the Senate Fi 
nance Committee and the House Armed Services. Educa
tion and Labor, ,Judiciary, and Ways and Means commit
tees . Some provisions also have been introduced as 
separate bills. 

Provisions 
The Family Protection Act would: 

• Establish a legal presumption in favor of a broad inter
pretation of parental rights to supervise a child's religious 
or moral formation ; exempt disciplinary or corporal pun-

-By Ann Pelham 

iahment actions taken by a parent or person authorized by 
the paren~ ~rom the definition of "child abu e and neglect.·• I 

• Proh1b1t any program receiving federal funds from 
p_roYiding services or counseling on contraceptives or abor
t1~n t? an unmarried minor without first notifying the 
mmor s parents. 
. • Pr~hibit _the federal government from pre-empting or 
interfering with state laws on juvenile delinquency, child 
abuse or spouse abuse ; prohibit the use of federal funds for 
any child abuse program not specifically authorized and 
established by a state's legislatul'e. 

• ~ar attorneys funded through the Legal Services Cor
~orat1on _from !-9king part in any litigation involving abor
tion , busing, divorce or homosexual rights. 

• Prohibit federal funding of any group or individual 
advocating homosexuality as a lifestyle. 

• Authorize the secretary of defense to send a portion of 
a military employee's pay directly to dependents living 
separately from the employee. 

Tax Provisions. The bill authorizes: 
• A $250 tax cred it or a $1,000 exemption if a dependent 

person age 6.5 or older lives in a household. 
• A deduction of up to $2,500 a year f, ,r parents or others 

who establish an education savings account for themselves 
or their children. 

• A deduction of up to $3,000 a year for contributions bv 
an individual to a trust account, similar to the Individu~l 
Retirement Account, established to provide care for a par
ent age 65 or older or a handicapped relative. 

• A deduction of up to $1 ,500 a year for contributions bv 
an individual to a retirement account for a spouse with n~ 
earned inrome ($3,000 if the spouse was handicapped) . f 
.. • A deduction for contributions made by corporations to 
JOmt employer-employee day care facilities . 

• A new tax exemption of $1,000 for each child born to 
or adopted by a married taxpayer during a year ($3,000 if a 
child was handicapped or if an adopted child was biracial 
or over 6 years of age) . 

• A dedurtion of up to S~.500 for adopt ion expenses. 
Education. The bill prohibits federal funding of any 

agency or institution that: does not permit parental partici 
pation in decisions relating to study of religion; limi t. 
parental classroom visi ts or examination of educational 
records; requires forced payment of dues or fees as a condi 
ti_on of employment for t e:achers or prohibits parental re
view of textbooks prior to their use. 

• Prohibits use of federal funds for educational materi 
als that "do not reflect a balance between the status role of 
men and women, do not reflect different ways in which 
women and men live and do not contribute to the American 
way of life as it has been historically understood." 

• Clarifies states' rights to set teacher qualifications and 
a~tenda~c~ requirements; authorizes local education agen
cies to hm1t or prohibit the " intermingling" of the sexes in 
sports or other school -related activities. 

• _Exempts private schools from the jurisdict ion of the 
National Labor Relations Board . 

• Repeals Titles I, II , III , JV , VII and IX of the Elemen
tary and Secondary Education Act of 1965 and instead 
authorizes federal education aid of $4 .fi billi~n in each of 
fiscal years 1982 through 1985, in the form of a block grant. 
. • Guarantees the right of individuals to pray or meditate A 
in any _school or other public building; prohibits federal ... 
regulation of church-affiliated activities such u achools, 
foeter homes or emergency 1helters. The prohibition would 
not apply to civil rights laws. I 

PAGE 191&-0ct. 3, 1981 ~ llll COi aw PW......,., ec 
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Family Protection Act O'• and A'• 

Q: HOW CAN YOU JUSTIFY THE TAX EXPENDITURES CONTAINED. IN THE FPA 
WHEN YOU HAVE ALWAYS SUPPORTED THE PRESIDENT'S ECONOMIC PACKAGE? 

The revenues whic~ would be deducted fran the treasury becau e 

of the tax ~xemptions and credits would be more than compensated 

for by the decrease in need for federal assistance in many areas. 
~ 

For example, it would be less expensive and more hwnane for a 

fAJnily to have an exemption for caring for an aging parent at 

home than to place them in a federally-subsidized nursing home. 

Tax provisions in the Family Protection Act are supportive of 

family unity and individual initiative. This, in 'turn, will 

create strong and more viable social and economic communities; 

hence, a stronger America. 

Q: WHAT IS THE ADMINISTRATION'S POSITION ON THIS LEGISLATION? 

The FPA embodies many of the conce~ts included in the 1980 

Republican platform. The FPA strongly reflects the President's 

philosophy which is to take government out of the personal 

and family lives of individuals and to limit the role of the 

federal government in effecting social change. Senator Laxalt, 

President Reagan's representative in the Senate, is also 

chief cosponsor of this legislation. 

0: DEFINE FOR ME THE "ROLE OF THE WOMAN AS IT BAS BEEN HISTORICALLY 
UNDERSTOOD. 

Traditionally, the role of the woman has been that of mother 

and homemaker juat as the role of the man bas been that of 

father and provider. over the laat decade, for reaaona not 
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the least of wh.ich are economic, women Mve · joined the · work 

force in increasing numbers and recent estimates indicate that 

50 percent of all women are employed outside the home. 

The FPA does not promote the role of the woman as mother and 

homemaker to the exclusion of the woman's role as a professional. 

The only reference to the traditional role of tha woman is a 

provision that guarantees that federal funds shall not be used 

for educational material that does not reflect a balance between 

the differing roles of women in today's society. In recent 

years the federal government has spent millions of dollars 

annually to remove all references to women in the traditional 

role as homemaker and mother because they felt it "did not • 

allow a young girl to grow into a woman of her own right." 

As a result, pictures of ·women in aprons or little girls buying 

dresses have been removed from our children's textbooks and the 

role of homemaker has not been presented as a choice. 

Q: DOESN'T THE FAMILY PROTECTION A~T ACTUALLY BRING THE FEDERAL 
GOVERNMENT INTO FAMILY LIFE MORE THAN IT EVER HAS BEFORE? 

No. the Family Protection Act is designed to do just what it's 

name implies -- protect the family, and in many areas protect 

it. from .interference by the federal government. 

The Christian Science Monitor summed up the intent of the bill 

quite well when they said, "It says, in essence, that Uncle 

Sam is just that -- an uncle who can observe and perhaps 

offer advice, but not a parent who has the final aay on disciplinary 

or family matters.• 
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The federal government over recent years has became increasingly 

involved in family life, in many cases usurping the 'responsibil

ities of parents. The responsibility for the edu~ational, moral, 

apd> religious upbringing of children should be aafegu_arded from 

government interference and brought back home where it belongs. 

0: WHY WOULD YOU DENY LEGAL SERVICES IN THE AREA OF D1VORCE LITlGATIC~? 

There are two documented facts with which no one can argue. 

First of all, that the structure of the America11 family as it 

has been understood is weakening. Secondly~ statistics show that 

50 percent of the marriages in this country today end in 

divorce. These are appalling facts, but nonetheless they 

are true. 

The Family is the basic unit and strength in our society. 

If the family unit . crumbles our government and country will also 

crumble. Therefore, I believe that it is of paramount 

importance that government in no way encourages or supports 

the breakdown of the family unit. Government must take a neutral 

stand in the area of divorce. The government, with taxpayer's 

dollar&, ahould not pay for divorce -- in ••••nee this would 

condone and assist in divorce. 
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Q: THIS BILL WOULD DENY THE POOR 9l'HE 'RIGHT TO GET A DIVORCE, IS 
THAT FAIR? 

I reali.ze that included in that· SO percent divorce statistic 

are many poor and needy people who find themselves in 

aitu:tions where they see divor~e as the only answer. 'l'bis 

bill in no way denies them the right to a divorce. 'l'he 
.. 

local communities are just going to have to assist the needy 

in their area in this regard. Many local bar associations 

in the past have assigned attorneys to aid those who could not 

personally affora the .legal costs of a divorce. 

Many civic groups and individuals will also become involved. 

This is a way in which these citizens can serve their community. 

This is not an easy answer, I know. Sometimes life isn't easy, 

but government cannot solve all social ills -- anymore than we 

can legislate away all pain and hurt and suffering. It just isn't 

possible. 

0: ·ouR COMMUNITY DOES NOT OFFER ANY LEGAL SERV?CES THROUGH 
BAR ASSOCIATIONS OR CIVIC GROUPS • 
. • 

Well, perhaps they need to create one. Many services which were 

taken care of at the community level in the past have been laid 

aside because the federal government has stepped in and taken over . 

The government has usurped the re•ponaibilities of the local 

communities in many areas -- and has done an inferior job in most 

cases. I might add -- and increaaed our taxes to pay for them. 
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0: WON'T THE NURSES AND NURS~NG HOME OWNERS LOBBY STRONGLY 
AGAINST THE PROVISION OF THE BILL WHICH PROVIDES TAX INCENTIVES 
FOR FAMILIES TO lCEEP THEIR ELDERLY AT HOME, · SINCE IT WOULD TAKE 
AWAY THEIR BUSINESS? 

Certainly, nursing professionals and those who care for the . . . 
•, 

elderly· ~n n~rsing homes would not oppose this section of 

the bill. They of all people are canpaasionate and caring. 
~ 

That is the one reason that th~y are involved in ·the caring 

of the needs of the elderly. I am sure that they 

would be very supportive of families being encouraged to keep 

their elderly members at a home which could give the elderly 

individual quality care and love. Love is something which ~e 

cannot legislate and government cannot provide. 

0: WOULD YOU ACKNOWLEDGE THAT THIS BILL SETS UP ONE VIEW OF MORALITY? 

All legislation is based upon some set of values -- civil. rights laws, 

truth in advertising laws, environmental protection laws. 

This bill promotes the principles of family indepedence, personal 
, 

responsibility, individual liberty, and economic growth. 

0: THIS LEGISLATION GIVES LOCAL SCHOOL BOAJmS A NEW SET OF MARCHING 
ORDERS. CAN THE ~OCAL DISTRICT HANDLE THE EXTRA LIBERTY AND 
RESPONSIBILITY THAT WILL BE Pi.ACED UPON THEM? 

Of course local school districts can handle the liberty and 

responsibility that will be placed upon them. The best government 

is that government closest to the hcane. Working with parents, 

the local school boards know best the educational needa of our 

young people. Presently, the federal government provides 8 percent 

of local educational coats, an4 90 percent of their regulations. 
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Q: WHAT IS THE GREATEST CAUSE OF FAMILY PROBLEMS TODAY -- IS IT 
THE FEDERAL GOVERNMENT? 

The Federal government bas contributed to family probfems by 

usurping responsibilities once·· bandled by the family unit. 

The most basic problem, however, stems -f~om the eroding away 
~ 

of· our basic system of values where there is no basis for right 

o~ wrong. 

Q: WriAT ARE YOU m:FERRING TO WHEN YOU REFER TO A CHANGE IN OUF. VALUES? 

****IN THE HUMANIST'S APPROACH TO LIFE, ALL MAN'S EFFORTS REVOLVE 

AROUND SELFISH GOALS, WITH THE MEASURE OF RIGHT OR WRONG VARYING 

TO SUIT MAN'S CURRENT WHIM. 

Secular ~umanism, or situation ethics, represents man's best 

effort to shape his society and his •ystem of values apart 

from God. Therefore, there is no right and no wrong because 

there is no constant system of values to make judgments upon. 

A humanistic approach has crept into all aspects of life in 

our society tof!ay and is often accepted by man, almost 

unconsciously, without thinking through its philosophy. 

Since government is structured by man and the authority in 

our society, i t becomes man'• source of supply for all his 

needs. Government therefore becomes the god. 
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Q: WHAT IS YOUR EVIDENCE THAT THE AMERICAN PEOPL~I,,J_W~'f-~ 
iEIPBN 'tA "TRADITIONAL" VALUES? 

Recent surveys done by .READER'S DIGEST support the fact that the 

majority of American families believe in traditional values 

and also have a atrong belief in God. 
~ 

Also, the ~ecent study done by Connecticut Mutual ahowed that 

the major social issues of the day (Abortion, Homosexuality, 

Pornography) were of moral concern to about 2/3 oft.he general 

public while they were moral concarns for only about l/3 

of goverrunent officials. 

Perhaps the best show in town, however, was the last election 

when the American people demonstrated at the polls with 

geographic unanimity a growing concern for the direction this 

country is heading both socially and economically • 

. 
0: CAN YOU SlGHT A FEDERAL LAW OR REGULATION THAT HAS DIRECTLY 

CHANGED THE LIVES AND THE STRUCTURE OF THE AMERICAN FAMILY? 

a) The graduated tax system: this system has gradually 

but relentlessly put many American households in a 

position where both the father and the mother are . 
forced into the working force for econanic reasons. 

Of course, inflation has been the worst villlin in this 

regard. 

b) Under the Aid to families with dependent children program, 

low-income families deprived !of a father•• support are 

9ranted cash aaaiatance while intact families in the aame 
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financial bracket do not meet eligibility requirements. 

'l'his system encourages low incane marri'ed couples to 

live apart and provides no reason for an unmarried couple 

wi~h children to be married. · 

c) Family Planning programs where parents are not included 

~n decisions relative their their children's sexual 

development. An unemancipated minor needs her parent's 

signed permission to be absent from school or to get her 

ears pierced, yet she may be treated for VD, get a 

prescription for birth control pills, or obtain an abortion 

without her parents being informed. 

d) Decisions of the Supreme Court 

Busing : Compulsory Busing disrupts family and neighborhood 

life and heightens racial tensions without improving the quality 

of education for children of any race or ethnic ·background. 

By forcing children to seek their education away from the 

local school, it removes the responsibility fran parents 

for directing their children's education. 

Q: WHAT KIND OF SUPPORT DO YOU EXPECT FOR THIS BILL? 

Widespread. I Already our office has received a positive re•ponse 

to the revised bill fran a cross aection of individuals at 

the grassroots level who have had an opportunity to review 

the new language. l firmly l:>elieve that all Americana who 

daily aee the influence that the policiea of the federal 

government bas upon their peraonal and family lives will 

be intereated in knowing •ore about this legislation. 



~ Family Protection Act O'• and A'• 
Page 9 

0: YOUR BILL INCLUDES SEVERAL REFERENCES TO HOMOSEXUALS. 
ARE YOU 'l'RYING TO TELL THE AMERICAN PEOPLE THAT HOMOSEXUALS 
00 NOT HAVE CIVIL RIGHTS7 

No. The FP['. in no. way interferes with the civil right• of 
. 

homosexuals. It does, however, prevent federal funds from being 

usei for tbe express purpose of promoting homosexuality as an 

alternate lifestyle. It also. prevents the Legal Services 

Corporation from litigation solely for the purpose of 

adjudicating the issue of hanosexual rights. These are the 

only two provisions in the FPA that affect homosexuals. 

Q: HOW CAN YOU JUSTIFY ~ING TO THE STATES THE JURISDICTION 
OVER FAMILY ABUSE CENTERS WHEN THE STATES HAVE TAKEN LITTLE 
OR NO INITIATIVE IN THIS AREA? 

It is a false premise to say that states have taken no 

initiative in the area of spouse and child abuse. 44 states 

have recently passed legislation dealing with the problems 

of spouse abuse and have set up domestic violence shelters 

and counseling programs. Many states have also drastically 

revised their criminal codes to provide for easier arrest 

and persecution of the abuser: and civil remedies have been 

implemented to evict the abuser fran the residence rather than 

leaving it up to the victim to flee. 

Here again, the federal govenrment has been all too willing 

to promote programs in this area, thua making it unneceaaary for 

state and local efforts to develop programs which effectively 

combat the very real problem• of dorneatic violence. 



The Family Protection Act Q'a and A'a 

Page 10 

Q: 

Gov~rMlent oversight is no substitute for active participation 
,. 

by the ccmmunity, the Church, and -the extended family unit. 

ARE YOU FEARFUL THAT THE NUMBER OF ILLEGITIMATE CHILDREN 
WILL INCREASE IF PARENTS ARE TO BE NOTIFIED THAT THEIR 
CHILDREN ARE RECEIVING CONTRACEVTIVE DEVICES? 

No. The F~deral government has usurped the responsibility fo= 

supervising our children's sexual development and education 

and are keeping the parents uninformed. It is indeed a 

paraoox that parents are paying for this service with their 

tax dollars. 

What has occurred has been a marked increase in the 

number of teenage pregnancies and abortions, a growing 

independence on the part of our young people to develop 

their moral character apart from their parent's values, 

and an increased acc~ptance of a value free approach to 

pre-marital sex . 



ESTIMATED REVENUE EFFECTS OF TAX PROVISIONS 
CONTAINED IN THE FAMILY PROTECTION ACT 

(In Millions of Dollars) 

Fiscal Year 

Item 

1. Education savings accounts ($2,500 
contribution per year). 

2. Optional $250"tax credit or $1,000 exemption 
f or each household which includes a dependent 
9e rson age 65 or older. 

3. Tax exempt trust accounts for aged parents 
or handicapped re l atives ($3,000 contribution 
per year). 

4. Retirement savings accounts for spouses 
deductible up to $1,500 per year. 

5. Exemptions for childbirth and adoptions 
($ 1 ,000 tax exemption, $3,000 if child is 
handicapped). In addition, allow deduction 
f or amount of a doption expenses. 

1982 

940 

460 

50 

70 

970 

1983 1984 

3,330 3,910 

440 450 

180 200 

280 320 

840 800 

PRELIMINARY 

1985 1986 

4,450 5,060 

480 490 

210 210 

360 380 

810 820 



Tbun., Aug. 13, 1981 ■ D~ MOIN~ REGISTER ISA OPINION 
I 

Kin<l words for Family Protection Act 
I 

By IAN BINNIE 

S
ENATOR Roger Jepsen'• 
Family Protection Act bas 
received a universally bad 
press, but, considering the 

. media's love affair with the now-dls
credlted liberal intelligentsia, tbla la 
hardly surprising._ 

Having bad ·an opportunity to read 
the act and to discuss It with the 
senator, I wonder bow many of its 
critics have bothered to do ·llke1'1se. 
The ones who claim to have read it, 
finding little in it that any normal 
person would object to, are reduced 
to cautioning us to read between the 
lines (and no doubt look under the 
bed) to find the wild-eyed right-wing
ers lurking there. 

The average American will have no 
problem defining ~e f8'1ilY. or identi
fying with It; it consists of parents, 
children and sundry other lndivlduala 
related by blood, ~arriage or 
adoption. It does not Inc ude loose and 
temporary associatlo whose only 
bond ls the economic f dvantage of 
sharyng food stamps, pai and pot. 

The very word "family," of course, 
sets up a kneejerk disapproval 
reaction in the radica homosexual
feminist coalition; the former with 
their sterile dead-end ! relationships 
regard the family with a mixture of 
envy and hatred, an ihe latter 

lu Bbmle la a member of tbe Des 
Moines Scllool Board. 

regard lt u a form of slavery for 
women. 

_Tbe act doesn't force anythlnl. on 
anyone; much- of It llmply sets the 
federal government out of areas tMt 
properly belong to the states. The 
argument that the federal gov~ 
ment must act whenever the states 
won't ls the argument that the Tenth 
Amendment to the Conatitutlon wu 
designed to guard agalnsl 

Requiring · that. the parents of a 
14-year-old girl be conaultecl before 
sbe ls if ven counaellJll in contracep
tive techniques or abortion cldeui't 
seem unreasonable ·to those who 
believe that parents should have at 
least some say in Uielr children's up
bringing. Allowing a ta:1 break for 
those who keep their elderly parents 
at home Instead of ahliJlting them off 
to the present-day equivalent of the 
coun·ty poor ' farm makes both 
economic and bumanltatlan sense. . 

The extra tu
1 
break for thole who 

would now like to, but cannot afford 
to, adopt a handicapped, older or 
bl-racial child could mean a good life 
for some children who might 
otherwise never have a decent 
chance; Allowin1 parents to set up a 
limited tu-free savings fuqd for 
their children's education merely 
enends the freedom of educational 
choice now available Obly to the rich. 

The right of pai'elits to have some 
say in what tenboou their dilldren 
use cannot logically be criUcized br 

-· . those who but demanded and 
received the right to censor tenbooks 
that minorities and feminists find 
offensive to them. / And surely no 
llbe~al who reiants a career as the 
right of every woman can object to 
allowing a company to write off the 
cost of operating a day-care center 
that qialtes that career possible. 

The move to get tu-supported le
gal-services attorneys ~•ck to their 

similar tactics .to thw~ the program 
that Ronald Reagan campaigned and 
won on. 

The problem of prayer. in schools, 
which · wasn't a problem until the 
Supre~e Court · made it one with its 
rather bizarre interpretation of the 
First Amendment, ls a problem that 
simply bas to be faced, and the act 
chooses to face it n~w. In any event, 
the Supreme Court will have to 

The traditional role of women has been 
denigrated by the radical feminist 
mo,ement; these strident viragos have · 
trumpeted their opinion in tax-supported 
-f or,ims that raising children is degrading 
an1 that on1y a 'career' will properly 
'fulfill' a woman. 

pro~ Jobs and out of the advocacy 
bus1.ne;g ls timely. Outgoing president. 
John Adams ~ed to perpetuate bis 
pbll phy of government and thwart 
the w 11 of the people by using the 

which be bad stacked in btl. 
·f~vor, to oppose the programs of 
ihco Ina president Thomas 
Jeffel'fOn. Our outgoing liberals, with 
the c~urts and the bureaucracies 
stacketl in their . favor, are trying 

recognize sooner or later that the 
First Amendment not only forbids the 
establishment of religion but protects 
the free exercise of It as weil 

The act does not attack bomose:su
als, but merely · requires that any 
proselytizing they do be done at their 
own expense, not at the expense of 
the federal taxpayer. The ,371,000 
spent recently to relocate Cuban and 
Haitian homosexuals was a favor 

rn granted to no other special-lntere.st Q) 

group. .!:l 
The traditional role of women has :2 

been denigrated by the radical 
feminist movement; these strident rn 
viragos have trumpeted their opinion ~ 
in tax-supported forums that raising l! 
children ls degrading and that only a E--t 
"career" will properly " fulfill " a 4-l 

woman. 
That it is always a "career" and not 

just a job ls an indication of the up
per-middle-class elitism of this well
dressed movement. In this scenario, 
women are to trade the living· room 

0 

§ 
· rl 
rn 

l for the operating room or the 
courtroom, not the factory floor or 
other less desirable tasks that most :S 
women will· have to accept, as do •rl 
most men. We need take this group 3: 
seriously only when Aigner and Pap- '@ 
pagallo start making st~l-toed safety ..j..l 

shoes. -~ 
What are the chances of the J,·amily h; 

·Protection Act's passage? Given the & 
climate of the times, they have to be 
rated good to excellent. Senator Paul 
Laxalt (Rep., Nev.) is the co-sponsor, 
which usually indicates White House 
approval, and anyone who underrates 
that fact simply hasn't been paying 
attention. · 

But the question may be moot; 
much of what is in the act probably 
will be passed in othe~ acts before the 
Family Protection Act itself comes 
up. However, the act ls valuable as a 
statement of principle for America's 
new beginning. 
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THE FAMILY PROTECTION ACT: SYMBOL AND SUBSTANCE 

The Social Issues: A New American Consensus? 

Since the November election there has been continuous 
discussion of the importance of the economic agenda ver
•SUS the social issues agenda. President Reagan, speaking at 
a gathering of conservatives last March, said: 

We do not have a separate social agenda, we have one agenda. Just 
as surely as we seek to put our financial house in order and rebuild 
our nation's defenses, so too, we seek to protect the unborn, to end 
the manipulation of schoolchildren by utopian planners, and per
mit the acknowledgement of a supreme being in our classrooms. 

This was interpreted in some journalistic quarters as mas
saging the faithful. In the meantime, liberal commentators 
are warning Reagan and the Republicans that the social is
sues agenda is devisive and detrimental to their long range 
electoral interests. 

Could it be that liberals perceive the social issues to be 
deadly to their own political interests? Especially devastat
ing to the liberal Democrats has been the departure from 
their ranks of the troops who did not agree with their views 
on social issues but who share, by family ties, habit and 
sentiment, their party affiliation. Surveying these depart
ing troops and their reasons for leaving most liberals would 
rightly conclude that for them, the social issues are indeed 
a disaster. 

The master political scientist V. 0. Key summed it up 
twenty years ago in his definitive work, Public Opinion 
and American Democracy, in which he analyzed public 
opinion, its intensity and "attentive publics." For some 
time it has been apparent that intense and widely dispersed 
"attentive publics" deeply oppose abortion on demand, 
busing, and overweening government regulation, and favor 
voluntary prayer. On the intensity scales of pollsters like 
Richard Wirthlin and V. Lance Tarrance, for example, for 
every two or two-and-a-half voters who will change their 
political behavior because of their pro-life stand, there is 
one voter who will alter his political behavior because of a 
pro-abortion position. 

The Gallup and Better Homes and Gardens polls released 
in 1980 in connection with the White House Conference on 
Families confirmed the decided belief among the American 
people in all walks of life at all income levels that an ero
sion of traditional values has occurred and that this erosion 

~~ 

has had a negative effect on family life and the fabric of 
American society. 

More recently a study by Research and Forecasts, Inc. 
was commissioned by the Connecticut Mutual Life Insur
ance Company to explore American values in the 1980s 
and the extent to which they are shared by leaders in Amer
ican society. The study revealed a marked contrast in the 
affirmation of traditional values by Americans as a whole 
when compared to the positions of leaders. For example, 
in answer to the question, "Do you regard abortion as im
moral?" only 36 percent of the leaders said yes, as compared 
to 65 percent of the public. 

The project's research director, John C. Pollock, con
cluded that the religious thread unexpectedly showed up in 
all the analyses. "It's more than a movement," he said. "It's 
something running through the whole culture." Although 
there was no intent to focus on religion, according to the 
report, it emerged as "the one factor that consistently and 
dramatically affects the values and behavior of Americans." 

If, therefore, one is measuring general public opinion 
trends, or the activity of attentive publics, it becomes quite 
clear that the liberal philosophy on social questions is with
out significant grass roots support. There are no significant 
constituencies in the Reagan coalition for busing, and abor
tion on demand, or strongly opposed to voluntary prayer. 
The pollsters may show that for the general public, eco
nomic concerns are paramount; they cannot show that car
rying out conservative principles on the social agenda is 
contrary to the convictions of any significant group other 
than liberal ideologues. 

Congressman Robert Michel, Republican leader of the 
House of Representatives, made the point in a widely
publicized essay, "Social Issues Won't Go Away": 

Contrary to the myth that social issues activists are single-minded 
fanatics, those who oppose abortion on demand or who favor 
school prayer are, I have found, as deeply concerned as the rest of 
us over traditional political issues such as the economy and national 
security. But they feel that Supreme Court decisions and bureau
cratic actions in areas of traditional values have robbed them of 
their right to participate in shaping (not, as some say "imposing") 
policy in matters they are convinced be left in the hands of the peo
ple .... The pro-life, anti-busing and school prayer movements 
transcend party and ideological lines. 

'Heritage 'Toundatio11., 513 C Street , N.E., Washington, D.C. 20002, Editor, Onalee McGraw 



One thing is clear, and that is that the liberals have not 
concentrated on persuading a majority of the American 
public on the social issues but have simply relied on the 
courts and bureaucracies to carry out their agenda by fiat. 
Now that they are confronted with a clear repudiation of 
their policy objectives, the liberal response on the social is
sues appears to be that government should not regulate pri
vate behavior. 

It is only logical that liberal commentators would make 
every attempt to isolate and defeat the social issues constit
uency whose values they deeply oppose. Apparently the 
liberal line is going to be as follows: conservative attempts 
to rectify previous judicial and governmental policies that 
have had a widespread impact on American society are un
justified attempts to use government to interfere in people's 
lives . 

For example, David Broder, writing in The Washington 
Post, attempts to frame the issue as one in which "moral 
majority" types will move to "expand government efforts 
to prescribe and regulate individual behavior." He warns 
that such attempts are likely to result in future electoral 
losses by Republicans. 

This line of argument has been most pronounced with 
regard to commentary on the Family Protection Act re
cently introduced in Congress by Senators Roger Jepsen 
and Paul Laxalt, Rep. Albert Lee Smith and others. Syndi
cated columnist Paul Greenberg says the Family Protec
tion Act "represents another intrusion of government in 
the name of fighting governmenLintr.usio~ accuses___ 
the bill's proponents of seeking to find political solutions 
to all the problems of society. He does not tell us what his 
position is on the government policies that the Family Pro
tection Act seeks to reverse. Rhonda Brown, writing in The 
Nation, states that in the Family Protection Act the "new 
right" proposes a "reconstruction of a society according to 
'traditional values' based on an America that doesn't exist 
today, if it ever existed at all." 

ln short, faced with a new majority not to their liking, 
the liberal fall-back position is that conservative attempts 
to deal with the social issues are repudiations of the Rea
gan mandate to reduce government interference in people's 
lives. 

This overlooks the fact that Americans have had almost 
two decades of government doing just that, not only in the 
economic area, but precisely in the widespread use of fed
eral funds and programs to effect changes in cultural, 
moral and familial values. Perhaps it should be emphasized 
that judges appointed by politicians are as much a part of 
the government as are the politicians themselves . 

It is natural enough that liberals would want to confine 
the domestic political agenda they no longer determine to 
economic issues. lf the President and the now clearly evi
dent bi-partisan majority in the Congress fail to produce 
on the economic issues, or badly stumble on the social is
sues, the socially conservative voters who by habit and tra
dition vote Democrat may return in significant numbers to 
their ancestral party home. 

lt is within this framework that the determination of 

radical feminists, leftists, federally-funded interest groups, 
liberal politicians and media pundits to put the conserva
tive social issues constituency into an "extremist right wing 
religious fanatic" box comes into focus. It is in their interest 
to isolate this constituency from the mainstream, quaran
tine it and label it "dangerous," "embarassing," "devisive," 
and "kooky." The President and the legislators must be 
persuaded that this constituency is really "excess baggage" 
that will somehow hinder the economic agenda and alienate 
the majority of American voters. 

By attempting to separate the conservative social issues 
constituency from the mainstream, the fact is obscured 
that it is in reality the liberal propositions on these issues 
that are now out of the mainstream, if indeed they were 
ever in it. As Representative John Ashbrook recently put 
it, all the labeling of issues as "single issues" cannot dis
guise the fact that "there is a political revolution underway 
all over America against the liberal establishment and 
throwing labels on it isn't going to make it go away." 

It is true that the social issues are volatile. They provoke 
strong feelings in "attentive publics" because they raise 
squarely the question of what American society is all about; 
they go to the heart of what every individual thinks and be
lieves about himself, his family and others in the social 
order. 

But the question must be raised: why are issues such as 
when human life begins, and the authority of the state to 
protect it, religious freedom, the sexual activity of minors, 

....aud_polllOgf.aphy___political issu_e~ in the first place? These 
issues became political because liberal ideologues insisted 
on using the mechanisms of the state to impose their own 
values and policy goals on American society without re
gard to the deliberate consensus of the American people. 

When the subject is framed as the examination of the 
proper and popularly supported usage of federal funds and 
power, how does the social issues agenda intrude and de
tract from the economic agenda? Are they not both integral 
parts of the same set of propositions that were ratified by 
the electorate last November? 

It is therefore not surprising in the least that the Family 
Protection Act has been interpreted as an omnibus legisla
tive monster containing measures that will turn the federal 
government into an oppressive engine driven by the "new 
right" and "moral majority types" that will prosecute ho
mosexuals, force prayer down the throat of every school 
child in America, provide a federal mandate for censorship 
of textbooks and send all women back into the kitchen bare
foot and pregnant. ln short , those who viewed with favor 
the use of federal power to establish their policy preferences 
now accuse those whose views they abhor of perpetrating a 
totalitarian piece of legislation. 

Political columnists Germond and Witcover in a recent 
column fussed over how the President was going to deal 
with the social issues without associating himself with the 
"crazies." Yet contrary signs abound as to who in the eight
ies the "crazies" are vis-a-vis the mainstream. 

The signs appear at many levels. There are press reports 
that motherhood, the flag and the boy scouts are coming 



back in style. Conservative academics are coming out of 
the closet in universities where it has been unfashionable to 
project conservative ideas. 

Authority figures in various social science disciplines are 
saying the most refreshing things . In a recent issue of Psy
chology Today, Dr. Bruno Bettelheim says that a society 
whose members lack a strong sense of morality may be an 
endangered species, that sex education in the schools may 
do more harm than good. He strongly recommends tradi
tional fairy tales as a means to expose youngsters to the 
conflict between good and evil. 

None of these signs points to specific support for mea
sures in the Family Protection Act, but they do tell us what 
the new political and cultural trends are. However, the 
Family Protection Act should be judged on its merits, 
rather than the manipulation of symbols and emotions. 

The Family Protection Act: Background & History 

In June 1981, the new Family Protection Act (S. 1378, 
H.R. 3955) was introduced by Senator Roger Jepsen (R
Iowa) along with Senator Paul Laxalt (R-Nevada), the last 
session's chief sponsor, and Representative Albert Lee 
Smith (R-Alabama) for the House version. 

The purpose of the Family Protection Act, according to 
Senator Jepsen, is "to redress the balance in favor of the 
family, to restore to the family its essential functions . Gov
ernment policies interfering with the family have increased 
over the past decade under the guise of 'solving' human 
problems in the areas of health, education and social serv
ices. Government oversight is no substitute for active par
ticipation by the community, the church, and in the final 
analysis, the family unit." 

Senator Laxalt remarked, "I believe the policies of Presi
dent Reagan will strengthen the family. I do not expect a 
continuation of the social tinkering that we saw in the last 
four years under the Carter Administration, advocated by 
appointees openly hostile to traditional values." 

Representative Albert Lee Smith underscored the renewed 
appreciation that Americans are demonstrating for the im
portance of the family and its values: "Self-government 
rests on the wise judgment and virtue of its citizens achieved 
through strong family life." 

Since the introduction of the new Family Protection Act, 
Senators Jake Garn (R-Utah) and Orrin G. Hatch (R-Utah) 
have joined Senators Jepsen and Laxalt in co-sponsorship. 
On the House side, Representative Smith is joined by Con
gressmen Mark Siljander (R-Mich.), William Dannemeyer 
(R-Calif.), James Jeffries (R-Kans.), Philip Crane (R-Ill.), 
George Hansen (R-ldaho), Larry McDonald (D-Ga.), and 
Dan Crane (R-Ill.). 

An earlier version of the Family Protection Act was intro
duced by Senator Paul Laxalt during the previous Congress. 
The measures in it touched not only on the strengthening 
of family resources, but also on the social issues of abor
tion, school prayer, and the giving of federally-funded 
contraception to minors without parental knowledge and 
consent. Therefore, the Family Protection Act in both 

symbol and substance is a reflection of the new intensive 
involvement of grassroots citizens in politics via the social 
issues. 

The November election brought with it a number of sur
prises. One was the demonstrated power of the social issues 
to generate, not only grassroots political involvement on 
the part of previously passive citizens, but also significant 
changes in voting behavior. People who had previously 
voted for liberal democrats, and shared their party heritage 
but not their social agenda, were now shifting their voting 
patterns in sufficient numbers to make the crucial differ
ence in congressional elections. 

Since the introduction of the revised Family Protection 
Act, commentary on the bill has frequently focused on the 
question of the "social issues agenda" rather than the spe
cific proposals contained in the bill. Examination of the 
substantive proposals in the Family Protection Act reveals 
a surprisingly low-key, procedurally-oriented approach to
ward the stated goal of the bill : "to restore the balance in 
favor of the family." 

The substance of the proposals does not measure up to 
the often hysterical and shrill rhetoric emanating from cer
tain quarters on the left. Senator Jepsen's office, for exam
ple, reports that some of the media commentary is critical 
of provisions that are not even contained in the bill. Ac
cordingly, a discussion of the substantive proposals in the 
Family Protection Act would appear to be in order. 

The Family Protection Act introduced in June 1981 is, 
for all intents andpurposes, a brand new bill. Its sponsors 
describe it as "the first major legislative effort to return the 
balance in favor of the family in key areas such as educa
tion, taxation, religion and domestic relations." 

The proposals reflect a refinement of analysis in response 
to criticism of the earlier version, which came from the bill's 
supporters and opponents alike. In addition, the Family 
Protection Act proposals are more realistic and less ideo
logically oriented, reflecting the new opportunities for pas
sage presented by a conservative majority in the Senate and 
a bi-partisan potential majority in the House. It is not with
out significance that the majority of conservative Demo
crats in the House tend to be conservative on social issues. 

One of the important changes made in the new version is 
on the question of the role of the federal government in re
lation to the states in matters concerning family rights. 
Grassroots supporters of the Family Protection Act were 
bothered about the contradiction in conservative principles 
that appeared in the old version. It had provided for the re
moval of federal funds from states that did not adopt state 
provisions fostering parental and family rights. Opponents 
and objective observers had commented on this contradic
tion, whereby the element of federal coercion by withdrawal 
of funds would be relied upon at the same time that the 
overweening influence of government is decried. 

In the new Family Protection Act, there are instead pro
visions for "cause of action" for individuals who would 
have standing in the courts to enter into litigation in defense 
of their rights against institutions receiving federal funds. 

For example, the old bill provided that federal education 



funds be withheld if schools attempted to exclude parents 
from visiting public school classrooms or school functions, 
or if schools failed to establish procedures whereby parents 
in the community may review textbooks prior to their use 
in public schools. 

Few would disagree that in a democratic society simple 
justice should favor the right of taxpayers and parents to 
review textbooks prior to their use in public schools. Yet, 
as a matter of practical application, parents in most juris
dictions are not encouraged to exercise this right. However, 
the consistent conservative view is that the federal govern
ment should not be in the business of forcing the states to 
adopt such policies. 

The new Family Protection Act resolves this dilemma by 
providing individuals with the means to pursue their rights 
through the courts. The burden of litigation rests with the 
individuals, not the states or the federal government. (See 
Title lll, Education; the details of jurisdiction in these areas 
of cause of action are provided under Title VI.) 

Examination of litigation in recent years reveals a pattern 
in which various groups have gone into court to demand 
that government owes them "services" as a civil right under 
federal law. Indeed, the notion of "private attorney gener
als" is now abroad whereby public service attorneys can 
recover fees from the federal government and the client be
comes a mere conduit for the collection of lucrative legal 
fees at taxpayer expense. 

By contrast, the Family Protection Act simply provides 
an avenue through the CQUits for individuals to pursue their 
claims. The claims are not for government services, but for 
procedures sought by those who wish to have government
funded institutions respond to their primary rights as par
ents in the education of their children. For example, one 
measure provides cause for action if an educational institu
tion receiving federal funds denies them the right to review 
textbooks prior to their use in public schools. A similar pro
vision under the Education section provides that teachers 
have a cause of action if they are forced by institutions re
ceiving federal funds to pay union dues as a condition of 
employment. 

What the Bill Contains 

The Family Protection Act has six titles, including Fam
ily Preservation, Taxation, Education, Voluntary Prayer, 
and Rights of Religious Institutions and Educational Affil
iates. A final section deals with technical details of imple
mentation. 

Section 2 of the Family Protection Act highlights its pur-
pose: 

The purpose of this Act is to preserve the integrity of the American 
family, to foster and protect the viability of American family life 
by emphasizing family responsibilities in education, tax assistance, 
religion, and other areas related to the family. 
In accordance with the purposes of this Act, the Congress finds that 

(I) a stable and healthy family is the foundation of a society and 
its culture; 

(2) the family in America is the lifeline of America's continued 
existence and the cornerstone of America's growth and fu
ture development; 

(3) certain Government policies have directly or benignly under
mined and diminished the viability of the American family; 
and 

(4) the policy of the Government of the United States, should, 
on and after the date of the enactment of this Act, be directed 
and limited to the strengthening of the American family and 
to changing or eliminating any Federal governmental policy 
which diminishes the strength and prosperity of the Ameri
can family. 

Title I: Family Preservation 
1. Rights of Parents - "in any action brought under 

the provisions of this title (in the U.S. Code), in
volving the parental role in supervising and deter
mining the religious or moral formation of a child, 
there is a legal presumption in favor of an expansive 
interpretation of that .role." (Section 101) 

2. Parental Notification - Provides that parents be noti
fied when an unmarried minor receives contraceptive 
devices or abortion-related services from a feder
ally-funded organization. (Section 102) 

3. Juvenile Delinquency- Prohibits the federal govern
ment from pre-empting or interfering with state 
statutes pertaining to juvenile delinquency. Interstate 
compacts will be maintained. (Section 103) 

4. Child Abuse - Restricts the federal govenment from 
pre-empting or interfering with state statutes per
taining to child abuse. Revises the definition of child 
abuse to exclude corporal punishment (spanking) 
"applied by a parent or individual explicitly autho
rized by a parent to perform such function." Federal 
funds for operating a child abuse program are sub
ject to specific authorization from state legislatures. 
(Section 104) 

5. Spouse Abuse- Restricts the federal government 
from pre-empting or interfering with state statutes 
pertaining to spouse abuse. (Section 105) 

6. Legal Services: Abortion - Prohibits any funds un
der the Legal Services Corporation from being used 
in litigation seeking to compel abortions, assistance, 
or compliance with abortion, or funding for abor
tion. (Section 106) 

7. Legal Services: Divorce - Prohibits any funds under 
the Legal Services Corporation from being used in 
litigation involving divorce. (Section 106) 

8. Legal Services: Homosexual rights - Prohibits any 
funds under the Legal Services Corporation from 
being used in litigation involving homosexual rights. 
(Section 106) 

9. Spouse Allowance - Reinstates Department of De
fense provision that service personnel living sepa
rately from their families automatically send home 
the predetermined "dependent's allowance" for fam
ily support. (Section 107) 

10. Homosexual Organizations - Denies federal funds 
to any organization which uses the funds for the ex
press purpose of advocating homosexuality as a life
style. (Section 108) 

The Family Preservation section carries a number of af
firmations: (1) that parents have the primary right and re-



sponsibility in the character and moral development of 
their children; (2) that parents must be notified regarding 
federally-funded contraception given to their minor chil
dren; (3) reinforcement of the primary role that states have 
traditionally held in the formulation of family-related law 
in areas such as spouse abuse, child abuse, and juvenile 
delinquency; (4) protection of military families by rein
statement of the automatic "dependent's allowance"; and 
(5) prohibitions on federally-funded legal services from 
entering into family-related fields such as abortion, ad
vocacy of homosexual rights and divorce. 

Contrary to some media reports, the Family Protection 
Act does not, in intent or in substance, seek to deny homo
sexuals benefits they now have under existing law. The clear 
intent is to deny federal funds to organizations engaged in 
the advocacy of homosexuality as an alternative lifestyle. 

The measures reinforcing state prerogatives in family-re
lated areas such as child abuse and spouse abuse are a re
sponse to excessive regulation by federal bureaucrats who 
have broadly interpreted congressional laws through regu
lations and informal communication networks with state 
officials. 

Title II: Taxation 
11. Education Savings Account- Establishes a saving 

plan whereby relatives may deposit up to $2,500 tax
exempt per year to save for a child's education. (Sec
tion 201) 

12. Tax-exempt Schools - Schools operated by parents 
------..,..,..,_.,.,-,.n+.-d--tax-exempt-ion i they-fulfi-11 ertain re

quirements, and are granted accreditation for all 
purposes of federal education law. (Section 202) 

13. Multi-generational Household-Allows a tax credit 
of $250 or a tax exemption of $1,000 for each 
household which includes a dependent person aged 
65 or older. This provision allows either the tax 
credit or the tax exemption - not both. (Section 203) 

14. Parental Care Trust- Establishes a trust account 
procedure similar to the Individual Retirement Ac
count, under which taxpayers can save $3,000 a year 
for the support of an aged parent or a handicapped 
relative. (Section 204) 

15. Retirement Savings Account for Spouses-Contri
butions by an employed person to a savings account 
for the non-salaried spouse are tax-deductible up to 
$3,000 a year. (Section 205) 

16. Day Care-A corporation may deduct from taxes 
its contributions to a joint employee-employer day 
care facility. (Section 206) 

17. Exemptions for Childbirth or Adoption - Married 
couples filing jointly are granted an additional $1,000 
tax exemption for the year in which a child is either 
born or adopted. The exemption increases to $3,000 
if the child is born handicapped or if the adopted 
child is handicapped, over the age of 6, or bi-racial. 
Additionally, this provision allows the individual to 
deduct the amount of adoption expenses paid dur
ing the taxable year. (Section 207) 

These provisions encourage families to provide for the 
needs of family members with their own resources. Note 
number 17 which encourages the adoption of hard to place 
children. 

Title lll: Education 
18. Religion Courses-Provides a cause of action for 

parents if an educational institution receiving fed
eral funds prohibits them from participating in deci
sions regarding their child's enrollment in religion 
courses. (Section 301) 

19. Visitation of Classrooms- Provides a cause of ac
tion for parents if an educational institution receiv
ing federal funds prohibits them from visiting their 
child's classroom. (Section 301) 

20. Teacher Unionization·- Provides a cause of action 
for individuals if an educational institution receiv
ing federal funds requires forced payment of dues as 
a condition for the employment of teachers. (Sec
tion 301) 

21. Reviewing Textbooks-Provides a cause of action 
for parents if an educational institution receiving 
federal funds prohibits parents from reviewing text
books prior to their use in public schools. (Section 
301) 

22. Sexism in Textbooks - Prevents federal funds from 
being used to promote educational material that 
denigrates the role of women as it has been histori
cally understood. (Section 301) 

23. Teacher Qualifications - States are ensured the right 
to determine teacher qualifications unhampered by 
federal regulations. (Section 302) 

24. Attendance Requirements - States are ensured the 
right and authority to regulate attendance require
ments at public schools without interference from 
the federal government. (Section 302) 

25. Sex-intermingling- Local schools are given back 
the authority over sex-intermingling in sports and 
other school activities. (Section 302) 

26. National Labor Relations Board Jurisdiction -Pri
vate schools are exempted from National Labor Re
lations Board jurisdiction. (Section 302) 

27. Block Grants - Most titles of the Elementary and 
Secondary Education Act are repealed and replaced 
with block grants of money to states as they deem 
necessary. (Section 303) 

28. Release Time for Parenthood Education - If schools 
require a course on parenting, parents may arrange 
for their children to be taught the course by a church 
or by the parents on a release time basis. (Section 
304) 

29. Legal Services: Busing-Prohibits any funds under 
the Legal Services Corporation from being used in 
litigation involving busing solely for the achievement 
of racial quotas or for desegregation purposes. (Sec
tion 305) 

Comment: As previously noted, provisions in the educa
tion section provide opportunities to defend a right that is 
widely acknowledged in theory but often ignored or via-
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lated in practice: the primary right of parents to direct the 
education of their children. 

For example, Provision 28 states that if schools require a 
course in parenting, parents may arrange for their children 
to be taught the course by a church or by the parents on a 
release time basis. As many parents are well aware, policy
makers in public schools have frequently elected to depart 
from basic education and have injected value-laden, ideo
logically-biased courses such as "parenting," which by defi
nition center directly on personal, family and religious 
values. Frequently, such courses are installed without au
thentic consultation with the community or extensive re
flection on what the purpose of the course is or what it is 
designed to accomplish. 

Provision 22, which prohibits federal funds from being 
used to promote educational material that denigrates the 
role of women as it has been historically understood (Sec
tion 304) has predictably provoked charges that the mea
sure is a "sexist" attempt to mandate that women may only 
be portrayed in traditional roles in textbooks. The Detroit 
Free Press editorialized that the Family Protection Act 
would "cut off federal funds to schools using books that 
offend parents, especially books that 'denigrate the role of 
women as it has been historically understood'." The edito
rial questions whether this provision means that references 
to such women as "Marie Curie, co-discoverer of polonium 
and radium would be deleted from texts." 

It would be interesting to know what the Detroit Free 
Press would say about t-he-fact that over the past decade, 
through such programs as the Women's Educational Eq
uity Act and "sex desegregation assistance centers," federal 
funds have been used to promote educational materials 
that present the radical feminist view as the only correct 
view on women's roles. 

This view embodies the propositions that (l) there are no 
sex-related distinctions between men and women that can 
be legitimately recognized, historically or any other way 
(except that biology does determine that women can give 
birth to children while men can not); and (2) any recognition 
of distinctions, historical or otherwise, constitutes discri
minatory barriers to achievement by women as individuals. 

The phrase "role of women as it has been historically un
derstood" as used in the bill means that our society has al
ways understood women in the sociological and historical 
sense, as having a role which is naturally and organically 
connected to the family, its purposes and functions. 

Moreover, it is clear that society has always recognized 
the achievements of individual women in such roles as rul
ers, artists, authors, nurses, doctors and scientists . These 
accomplishments and many others are understood as hav
ing been made by individual women and have been so 
treated in any serious textbook . 

Most people have no difficulty distinguishing between 
an understanding in the sociological or historical sense of 
the natural connection between women and their roles in 
the family and women living out their lives as individuals 
in whatever form or manner they might choose. What is at 
issue is whether that historical understanding of the con-

nection between women and the family as natural is really 
a means by which society and men in particular have op
pressed women and kept them in positions of inferiority. 

The larger question is, of course, whether it is the proper 
function of the federal government to finance educational 
materials that promote anyone's opinion of what women's 
roles were, are or should be. But the question at hand is, if 
such programs continue to be funded, can they legitimately 
continue to promulgate as definitive the radical women's 
liberation viewpoint which holds that the historical con
nection between women and the family is obsolete and a 
tool used by men to oppress women? 

A lengthy analysis of this one provision is necessary if 
only because it is one of the provisions that have been 
blown out of proportion in the bill and derided as an abso
lutely "crazy" and "sexist" provision· that will require the 
federal government to sanction only textbooks that treat 
women in traditional roles. 

Like other provisions touching on controversial areas, 
it really is addressing in another way the crucial policy 
questions which the landslide election of November has re
opened: what are the proper functions of the federal gov
ernment? Is there popular support for federally-funded 
programs intended to effect attitudinal and programmatic 
social change in family-related areas? 

The question is all too relevant since very recently, in the 
reconciliation measure -despite the recommendations of 
the Office of Management and Budget, a very tight budget, 
and the repeated concern expressed by the liberals about 
maintaining a safety net for the poor-the Women's Edu
cational Equity Act was extended as a categorical program 
with a $8 million authorization. 

Title IV: Voluntary Prayer 
Section 401. The Voluntary Prayer and Religious Act of 

1981. This section is designed to reverse the last nineteen 
years of Supreme Court decisions and subsequent case law 
regarding the constitutionality of state-sponsored religious 
exercise in the public schools. 

The fact sheet from Senator Jepsen's office states: 

The First Amendment states that Congress shall make no law re
specting an establishment of religion or prohibiting the free exer
cise thereof; 

The Supreme Court has prohibited state involvement in school 
prayer or other religious activity strictly on the establishment 
clause. 

The "Exercise Clause" has taken a secondary role to the "establish
ment clause" in determining the constitutionality of state-spon
sored religion . At best, the "Free Exercise Clause" should be given 
equal balance and authority with the establishment clause. 

A strong case must be made for the free exercise of religious expres
sion whether public or private. Such expression is a fundamental 
freedom which should not be benignly denied in order to protect 
other freedoms equally fundamental. 

This section directly confronts the religious freedom and 
establishment clauses through congressional statutory law. 
The section provides that parents or guardians representing 
a student who is being denied the opportunity (right) to 



part1c1pate in religious exercises would have standing to 
bring a civil action in federal or state district court. 

Comment: A recent fundraising letter of the American 
Civil Liberties Union charged that the Family Protection 
Act would "restore prayer in the public schools." This is 
one example of the distortions of the actual provisions of 
the Act that are occurring. What the Family Protection 
Act actually provides is that individuals who wish to claim 
that their right to the free exercise of religion under that 
clause of the Constitution has been abridged have a legiti
mate place in the courts to commence litigation . 

Title V: Rights of Religious Institutions and Educational 
Affiliates 

Section 401 would bar the federal government from im
posing "any legal obligation or condition" with respect to 
curriculum, religious activities, licensure, conditions of 
employment, and operating procedures on a variety of so
cial service organizations, if the organizations are "directly 
or indirectly operated by a church or religious organiza
tion." Types of organizations and programs covered by 
this exemption from federal regulation would be church
operated child care centers, orphanages, foster homes, so
cial action training programs, emergency shelters for abused 
children or spouses, schools, juvenile delinquency or drug 
abuse treatment centers of homes, and similar programs. 
This section would permit reasonable health and fire regu
lations. 

Section 40l(b)(l) is designed to ensure that religious or
ganizations (under the section) whether directly or indirectly 
affiliated with a church, are not exempt from the provisions 
of the Civil Rights Act of 1964 with respect to race, creed, 
color, or national origin. And 501(b)(2) provides that these 
church or religious organizations are exempt from any 
rules or regulations relating to affirmative action, quotas, 
guidelines, or actions designed to overcome racial imbal
ance. 

Comment: The previously mentioned ACLU fundrais
ing letter interprets this section to mean that "efforts to end 
tax subsidies of segregationist academies would be stopped." 
Yet the American consensus, forged at a very high price 
over the past two decades, strongly affirms equality of 
treatment under the law for all persons regardless of race, 
creed, color or national origin. Just as there is a small 
minority of people who continue to view others as inferior 
because of their race, there is a small minority that wishes 
to stand this unjust proposition on its head with a coercive 
federal apparatus to enforce affirmative action. 

Title VI contains miscellaneous provisions relating to 
jurisdiction for causes of action, limitations on actions, 
provisions for violation reports to Congress and effect on 
other laws. 

Additional Information on the Family Protection Act 

• On June 17, 1981, the bill was referred to the Senate 
Committee on Finance. On June 23, the Committee re
quested executive comment from 0MB and the Treasury 
Department. 

• Senator Jepsen's office reports that a number of provi
sions of the Family Protection Act have been referred to 
Senate committees as private bills. 

S. 1577-A bill to secure the right of individuals to the free exer
cise of religion guaranteed by the first amendment of 
the Constitution. Referred to Judiciary. (FPA Sec. 501) 

S. 1578-A bill to restrict the federal government from preempt
ing or interfering with State statutes pertaining to spousal 
abuse. Referred to Finance. (FP A Sec. 105) 

S. 1579-A bill to amend the Internal Revenue Code of 1954 to 
allow corporations to deduct all contributions made to 
a joint employee-employer day care facility. Referred 
to Finance. (FP A Sec. 206) 

S. 1580-A bill to amend the IRC of 1954 to provide a personal 
exemption for childbirth or adoption and to permit the 
taxpayer to choose a deduction or a tax credit for adop
tion expenses. Referred to Finance. (FP A Sec. 207) 

S. 1581-A bill to amend the IRC of 1954 to allow the taxpayer 
the choice of a tax credit or a deduction for each house
hold which includes a dependent person who is at least 
65 years old. Referred to Finance. (FPA Sec. 203) 

S. 1582-A bill to amend the IRC of 1954 to exempt from taxa
tion certain trusts established for the benefit of parents 
or handicapped relatives, and to provide a deduction 
for contribution to such trusts. Referred to Finance. 
(FP A Sec. 204) 

S. 1583-A bill to amend the IRC of 1954 to provide a deduction 
for contributions made by a taxpayer to an individual 
retirement plan for the benefit of a nonsalaried spouse. 
Referred to Finance. (FP A Sec. 205) 

• Hearings on the tax provisions of the Family Protection 
Act will be held by the Senate Finance Committee during 
the fall of 1981. 

• A revised version of the adoption provision in the Fam
ily Protection Act recently was enacted in the Economic 
Recovery Tax Act of 1981. 

The bill has also been referred to various related House 
committees. However, in view of the likely hostility from 
the liberal Democratic leadership there, the bill's support
ers are looking to passage of provisions of the bill as they 
relate to other measures moving through the House and 
Senate. 

Moreover, there is a feeling that in view of the media 
hostility, strong grassroots support is necessary for provi
sions of the Family Protection Act to achieve final passage 
in both houses of Congress. 

For additional information on the Family Protection 
Act, contact Senator Roger Jepsen, U.S. Senate, Washing
ton, D.C. 20510. 

Education Update is a newsletter concerned with de
velopments in education and family-related issues. 
Subscriptions to Education Update are complimen
tary. Address comments, inquiries and information 
to Update's editor, Onalee McGraw. 
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Senate . 
8VMMA&T or PaOVUIONS CONTAINED IN TBJ: 

P.um.r PaorECnoN Act or 1981 
uy over minor chUdren. Our cases have con
-;lstently followed that course ... nie statist 
;.1otlon that governmental power should 

IUGHTS or PAUICTS :;upei'sede parental authority ln all cases 
Section 101. Thls-- section would amend because sotM parents abuse and neglect 

Chapter 111 of Title 28 of the U.S. Code (28 children ta repugnant to American tradltlon:
u.s.c. 1851 et ·seq.) by adcling at the end see also H. L. v. Matheson, - U.S.-. 
thereof a provision provicling tor • 0 legal 49 USLW 4255 ( 1981); Qumofn v. Walcott, 
presumption in favor of an expansive lnter.;. •34 U.S. 246 (1978) .; Stanley v. llHnoi3, 405 
pretatlon .. . of the parent•• role .. ln supents• U.S. 645 (1972); Ginsberg v. New York., J)O 
ing and determining the rellgtoua or moral u.s. 829 (1968). 
formation of hi1 child" 1n federal cues 1n-. Thia expansive ~iew of parental authorhy 
volvlng that role. . over children 1a not without Umit, of course. 

Although the legal presumption that would - · -

The court has ·amrmec1 the r1·ght ot govern
ment to lntenene 1n Instances tn which 
parents' deciaJona threaten signitlcant harm 
to the health or safety of the child or create 
a aocl&l b\lftSen. see, e.g., Pnnce v. Ma.ssa
chwett,. 321 U.S. 168 (1944): Planned 
Parenthood of Central Mts.toun v. Danforth, 
428 U.~. S2 ( 1976)~ Parham v. J. R., 3uprcz; 
Applfcatwn of Pruident and Directors of 
Georgetouna Col~ge, lflC. 118 U.S. App. D.C. 

be stated by thls section la not now coc:Wled 
1n federal statutes, lt would appear to con
form to .Histing case law detenninatton1 re
garding the parent's role ln the rellgloua 
and moral formation of hla chUd -!JI' pro
tected by the tree exerctae and due process 
clauses of the Constitution. In Pierce •· So
cuty of Suter,, 288 u.s. 510, 634-35 (1926). 
the Supreme Court atruck down a State stat• 
ute reqwrlng parents to aend their ch1Idren 
to,.,pubUc, but not private, IChool, atat1ng: · 

•.. we think tt entirely plaln that the .' 80, 331 P. 2d 1000, cert. den. 377 U.S. 978 
Act of 1922 unreasonably J.Dterferea wt-th the'· · (1964). But abant proot of such slgnUicant 
Uberty ot parents and guardians to d1rect . threata to the child or society, the pre-
.the upbrtngln" and education of chlldren ' aumptton la ln tavor ot parental authority. 
under their control .•.• Tb& chlld la not : It la my opinion that thla section ls con-
the mere creature of the State· thoae who . ststent with watlng interpretations o! th-at 
nurture him and direct hta deatlny have the:: presumption. and thus would not alter 
right, coupled wtth high duty, to recognize . existing law, but simply seek to codtty exist~ 
nnd prepare him tor adclitional obllgatlona. - lng case law whlch presumptively favors 

In Wucon.nn v. Yoder. ,upra, the Court. · : parental rights. 
upheld the ·right ot Amlah parents to wtth•. nits ~tlon woUld app_ear to be within 
ciraw their children trom public school atter . Congress power. and therefore, poses nc 
the eighth grade. stat1n1: ,· apparent conatltutional impllcatton . 

. • • tllla caae involves the fundamental ! PAUMTAL KOTD'lCATlON 

~nterest ot parents, u contrasted with that ·.· Section 102(&). nits section would pro
o! the State, to guide . the reltgioua future · vlde that no program may receive federal 
and education of thetr· children. The hlstory · tunda unlese. prior to provtdtng a contracep
and cuaure of Western civlltzatlon reflect a tlve device, abortion, counseling, or an abor
strong tradition of parental concern for the t1on to an nnrnavted minor the &Keney 
nurture· and upbringing at their chlldrel!, notlJiea the mtnor'S parent.a or guardian. 
This prlmar.,- role of the parents In the up• Federal law does not now require parental 
bringing of thelr children la now establlahed not1ftcat1on u a cond1t1on of federal fund-
beyond debate u an enduring American tra- .- · lng of programs relating to family planning. 
dltlon ••• The duty to prepare the cMl4 · ,-or instance f&mlly planning services spe
for "additional obUgationa," referred to by ·: ciftcally targ~ted to adolescents are funded 
the Court (1D Pierce). muat be.read to lnclude , through d1acret1onary grants awarded by the 
the lnculcat1on of moral 1tanctarda, rellgtous Office of Adolescent Pregnancy Programs, 
beliefs. and elements of good cit1ze'1Sh1p. , . authorlUd under · titles VI of _p,L. 9~26. 

1However read, the Court•• holding. in Pferce ~. Tbe law requtree that a grantee's !amily 
stands aa a charter ot the rights ot parents ' plaDning semcea be limited to counseling 

__J_o clirect the religious upbrlnglng of thelr . and referral unless other services are not 
ch~en.406-U:S:-n-3232~3:- · : ffmal:Jle- 11rth.-communi-ty.-'l!.he-g.r~ 

More recently, ln Parham 'f. J.B., 442 U.S. 1 required to tntorm any pregnant adolescent 
584, 602-03 < 1979 > the Court reaffirmed thla · of the availability of counsellng on all op
presumption in rejecting the argument that tlons regarcling her pregnancy which ap• 
a parent's decision to commit hi.a child to a pears to include t.bortion cou~Ung. How
mental tnat1tutton must be reviewed by the ever, the law apecl1lcally proh1blta expendl-
government in a formal, adversary pre-ad- ture ot any tunda under the Act tor the per-
mission bearlng: formance of an abortion. The law presently 

our Jurisprudence hlstorlcaUy has re- mandates grantees to ••encourage" uneman-
'lected Western civlllzatton concepts o! the . , __ . • . .. . ·· • • · • 
fa.muy as a unit with broad parental author-
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c1par.~ea m1nors receiving services to consult Act (U O.S.O. 6601 et .!eq.) by &ddlng a new 
with their parents, but grantees are not re- section. Subsection (a) o! the new section 
quired to m&ke any services contingent on would stipulate that no !ederal program. d.1• 
parental notU1cat1on. Therefore. this section rective, guidellne, or if'&llt may be construed 
would mandate any services be contingent to override any existing Sta.te law relatini to 
on parental notU1cat1on. Juvenile delinquency. Subseotion (b) o! the 

Family planning services are also funded new section states that nothini 111 thia new 
under title XIX of the Social Securit.y Act section &bould be canst.rued to permit a State 
(the Med1ca1d program) , under title XX of to f&U to participate or cooperate in any 
the SOC1al Security Act (social services), program tor the return on runaway youths. 
under title m-D of the Publlc Health Serv• whether by interstate ·oompact ()I' otherwise. 
tee· Act (primary health care), and under The Juvenile Juatice and Delinquency Pre
title X of the Pub11c Health Service Act vention Ac, currently 001lta1na no provision.a 
(family planning). None of these programs comparable to those 1l1 aect10D 103. 
requires parental notiftcatton, aa follows: cBU.D Aauas 

"Title XIX of the Social Security Act spe- Section UM. . 
ciflcally requires States to offer -family plan• section 104(&) would provide tbat no fed-
Dini servtcea and supplies, · Including serv- era1 program, dlreottve, guideline, or grant be 
tees and supplies to minors, In· order to qual- construed to override any existing State la.w 
lty for matching funda under the Medicaid relating to child abuse. Section 104(b) would 
program·. There ts no pa.rental notiftcatton.. . provtde that no !ederal funds !or a.ny pro• 
requirement. The law ts s1lent on whether gram related to child abuse may be spent ln 
family planning services include abortion _ any State unless that State's legislature spe
counsellng or the provision of abortions. ciftcallJ authorizes such a program. Section 

"Under title XX ot the Social Security Act. lOi(c) would, tor the pu.rpoees ot the Child 
States are authorized to uae their matched Abuse Prevention and ·n-eatment Act (42 
federal funds to offer family planning serv- u.s.o. 5010 et .!eq.), quaility the deftnition o! 
tees, includi·ng medical care related to ram- · .. ch1ld abuse·• to exclude d1sc1pl1ne or cor
ny. planning, to anyone. There 1s no parental poral punishment by a parent or any peraons 
not1ftcat1on requirement. The law Ls sllent · dc?signated by a parent. . . 
on whether family planning services Include There 1a no comparable provtsion to aec• 
_abortion counseling or abortion! but, instead~ tlon 104(&) tn. current federal law, although 
appears to leave the matter to the States federal law does ·not now appear to override 
d1acret1on. , State laws relating to obUd abuse. Section 

"Subpart I of title m-D of the Public 104(b) adds a. new condttton to State l)r'O• 
Health Service Act authorizes granta to com- grams on child abuse which seek federal 
munitJ hoapttala (section 328). migrant funding under either •the ChJld Abuse Pre• 
heal-th centers (section 329), and community vention. and Treatment Act of titles IV or XX 
health centen (section 330) tor the provl• of th~ Sociat Security Act. namely, that such 

,ton of medtcal aemeea including Primarr program .~ ••speciftoally authorized and es
health se"ices Primary health services are tablished by thelr State legtslature(s). It 

· would also bar. ctireot granta trom the !ed• 
deftned to includ.e f~ly planning services. eral government t.o child al:>use programs that 
which. tn turn, are left undeftned. There 
are no promtona relating to family planning are privately operated in any State, (aa is 
Mirvicea spec111cally for minors. and no pa• now possible under the Child Abuae Preven
rental notiftcation requirement. . tion ~nd Treatment Act), and require. that 

0 Tttle ·x of the Public Health Service Act such iJ'&llt& be 11mited to, · or channeled 
authorizea cllreet granta and contracts to I through. State programs that have been spe
publlc and private nonproftt agencies (sec- · clftcallJ authorized bf the State legisla
tion 1001), formula grants to States (sec• ture(a) • 
tton 1002) and training grants to organtza• Section 104(c) takes the entire extstlnr de
tion.s and ind.1vidual8 (section lOOS) to ftnttton of "child abuse'' in the Child Abuse 
establish and operate family planning proJ- ! Prffention and Treatment Act and adds a 
ecta. Section 1001 speciftcally mention.a tam• : quaU!ying phrase at the end that would ex
Uy planning services for adolescents, and the , elude from thi deftnltlon corporal punish• 
other two sections do not exclude ad.oles• ment adm1D1stered by a parent or an agent 
cents. There ta no parental notfflcatton re- of th• parent. Tiu latter change would not 
q.Ulrement 1n any of the three aectiona. sec- materta.Uy alter elsttng law: in Virtually ev
t1on 1008 of thia title apeciftea that no funda ery St..te, reaaon&bie corporal puntshment 
may be uaed' 1n programs where abortion 18 &clm1n11tered by a parent 01' a person stand• 

, a form ot !amity planntng." m1 tn loco parentti le prinleged. See Baker v. 
In addition to the above funded programs. Otom, 423 O.S. 90'7, a.trg 395 P. Supp. 294 

title IV-A of the Soc1al Security Act (Aid to ('!-f-D· N.C., l97&): Ingraham v. Wngh.t, ,ao 
Families with Dependent Children-AFDC) ti.S. 651 (191'7), 
requires (but does not fund States to ensure . SPOva .uuu 
that !amlly planning services are &vallable Section 106. This section would provtde 
to AFDC rectptenta, including sexually active thu no federal program. d1rect1ve. guideline, 
minors). There 1a no parental notlftcatton or grant shall be .construed to override any 
requirement. 

1 
H1at1ng St&te law .. relating to spousal &buse 

Section 102 ( b) . Thia section would amend I or doroesttc .rel&tiona. .. 
part c o! the General Education Provtalona ; There la no comparable provtaian to eect1on 
Act ( 20 u.s.c. 1232 et .teq.) by adding a new I lOS 1D cWTent federal 1aw. · 
section 1t1pulatlng that no programs under L&GAL AUDTANCS ~OHS 

the Act may receive federal tunda unless. Section ·101. Th1s section would impose 
prior to provtd.lng a contraceptive device, reatrtctlona on the kinda ot legal repreeenta
abortion counseling, or an abortion to a.n tion that could be offered by legal aid pro
unm&rried minor, the minor's parents or grams funded by the Legal Senicee Corpora-
guardian have been noWlecL tlon (~). The aectton wowd amend sec• 

.J11VZNIL& Da.INQVSNCT tton 1007(b) of the Legal Sentcea Corpora-
~ctlon.103. Tbia aection would amend the tton Act (~ O.S.C. 1996t(b)) to bar tundtng 

Juv~nile JU&ttce and DelinQuency Prevention under that Act to entitlea wbicb provtde 
l~al_ &la1atance: 

.... , 
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"(1) which wta to i,rocan an abortion -r ,9(lnclucllng the tollowtng categortea or chll• 
or to compel any lncllvtdual or tnamut.10O dren it they are dependent on a member: 
to perform an abortion or uatat ln the per• a stepchllc:L an adopted child: and llleglti• 
tormance ot an abortion. or provtde facm- mate child whose alleged father-if a mem
t1ea for the pertonnance ot an abortion. or ber of the armed forcea--haa been Jucllcially 
to compel State or federal government fund• decreed to be the child.a father or ordered to 
lng tor rm &bortton. or . contribute to the chlld'a support, or whose 

.. (2) tn any cue relating to a cllvorce, and parentage bu been admitted in writing by 

.. (-3) tn any cue seeklnJ to adJwUcate the the mwtary member. Such nnmaf'1ed chll• 
tuue of gay nghta." dren must be either under 21 yean of age or 
. The reatrtctton wtth respect to abortions both (a) lncapable of aelt-aupport because 
ta. broader than extattnr law: Existlnl law of mental or phyatcal tncapactty, and (b) ln 
ban auch representation where the per• fact dependent on the mllitary member tor 
formance of the abortion or provtalon of over one half of thetr support.) The relation• 
faciUttea 11 "contrary to the reUgioua beUeta ahip between a atepparent and a atepchlld 
or moral convtctlona of auch mcllvidual or ts deemed to be terminated-for purposes of 
tnatttutton ... Tha . section would eUmtna,te ellgtblllty for dependent.a' wtatance allot• 
that proviao, and would further utand the menta-lf the atepparent la dJvorced from 
bar on representation to lnclud.e suita which . the parent by blood. -
seek ~o compel State or federal government Subsection (b) of the proposed section 107 
funding tor an abortion. .. See 42 u.s.c. of the PDmUJ Protection Act wouJd amend 
2996f(b) (8). · the table of sectlona of chapter 13 of title 37. 
· The·restrtctlon with respect to cllvorce and U.S. Code. to add at the end a reference to 
gay r1ghta would be new. the new aectton 708 of title 37. 

l"tnally, it should be noted that extating compa,uon iotth OUt'Nftt za10 
law impoeea reatrtctt~ns only on the use- of Current law provtdes for no mandatory 
~ralae!:1c'!: ~=r!"~~~~~11t:c;i~-t~!: all~tments of any portion of a m111tary mem-
would place these reatrtcttona on an act1vt• ber I pay to hll dependents when he 1a 

separated from them.1 
tt• of LSC grantees. whether paid tor out of No auch auotmenta have ever been required 
LSC tunda or not. for either eommtu~oned or warrent officers. 

A■MD l'Oacu DEPENDl:NTr ASSJSTANCZ Boftver, from lHO through 1973 certain en-
&l.LO'l'KSNTII uated personnel were requtred to eetabllah 

Section 10'7. Thia aection would provtde for an allotment payable directly to thelr de• 
th• mandatory cllrect pavment ot an amount pendena ln order to qualtf'Y tor butc allow
equal to a mtlltary member'• bulc allowance ance tor quarten ( BAQ) ratea apeclfled tor 
for quarten (BAQ) to the member's depend• persona wttb dependenta_ . 
enta. when · thole dependents an llvtng sep- The Dependenta' Alllatance Act of 1950 
arate trom the member. The allotment would (ch. 822. M Stat. '7M; Act of September 8. 
be deducted from the pay and allowancee 19&0), required that all enltsted personnel 
recelffd by the member. make allotmenta such u those deacrtbed to 

Subaection (a) of section 10'7 would add be ellgtble for BAQ as 1'wtth dependent.a" 
a new aectton 708 to chapter 13 ot title 3'7, ratel. It tarther authorized (1n section 8 of 
U.S. Code. Pay and Allowancea of the Uni• the Act) that the Secretary concerned 
formed Servtcea. entitled 11Allotment .tor de• could. without the consent of an enlisted 
pendents of members of the armed forces." member. cllreet that a payment of BAQ wtth 
.. Armed forces" are deftned lb 3'1 USC 101 u dependeDtl be made, and the requtalte allot• 
met.nln! the Army. Navy. Manne Corps. Alr 
Poree. and Coast Guard. 1 A famllJ aeparatlon allowance 11 author-

Subeectton '108(&) (1) provtdea that sub• ,tsect by 3'7 USC 42'7 to equitably reimburse 
Ject to such regulattona u may be preacr1bed members of the untformed aervtcee involun
by the Secretarf ot' Defltnae. the SeeretarJ , tartly separated from their dependents for 
concerned (deftned 1n. 3'1 USO 101 u the sec-• the average extra expenaea that result from 
'retartea of the m111tary departments or the; the separation. and to relmbune members 
SecretarJ ot Tranaportatlon. ID the cue of' who muat matntatn. a home 1n the United 

. Statea tor their dependenta and another 
the -COUt Guard wben lt 11 Dot operating a, home overeeu tor themselves for the aver• 

-pan of the Navy) lhall pay a monthly dee- age expenau ot matntaln11lg the overseas 
pendent# UltlC&Dee allotment to th• de home. The famlly aeparatton allowance 
pendena of &nJ membw of the armed forces however, 11 payable tn aclclltton to any otbe; 
when aucb dependent& are llvtng aeparat, allowance or per diem to which the member 
tro~-th• member. All officers (comm1Nfone4 may be entitled. It 11 not deducted from the 
and warrant) and enlllted personnel of aJ; member's pay and allowrmcea and allotted 
grades are tncluded. The amount paid to the dlrectly to dependenta. 
dependents of a member aha11 be deductet. · 
from the pay and allowances received dlrectly ment to a member's dependents be estab
by the member. llabed. 1t the enllated member had depend-

SUblectton 708(&) (i) apectftes that th enta and clld not voluntarilJ make an allot-
~oun-t of de~ndena• aatatance all t : ment and thereby qualify for BAQ- with 
to be paid shall be equal to the ~":'~ dep.endentL __ _ 
which the member LI entitled A be The Act of July 10. 1962 (78 Stat. 152) 
may, however. tncreue the amo~t =~ot~ modU!ed the syatem. tn effect leaving the 
ment to be paid to h1s dependents by re- mandatory allotment requirement only 
queatt.ng the Secretary con ed 1n wrtttng tor Junior enllated peraonnel (grades E-1 
to deduct an adc:ttttonal :Uni from th; through E-3 and grade E-4 with less than 
members pay and allowan to be four yean of senlce, . Rather than extending 
the member•• dependents ce:u h ae::: the allotment requtrement (lt had always 
t1onal allotment be • c an • been a temporary provision requiring ex:
•10.00. ma, 1n. &DJ multiple ot tenalon everJ few yeara since its enactment 

Subaectton 708(c) deftnea th ., ln.· 1950) lt wu allowed to expire as of July 1. 
pendent." With respect to e term de- 19'13 .. 81nce then, there has been no requiN• 

a member ot the ment of anJ aort tor milltary personnel ro = t:,2)aaa =t!:!, (1) a member'I dJrectlJ allot &DJ of thetr pay to their de-
- . . • unmarried chlld pendenta. ,..._ __ _ 

'. 
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.uwre are several major differences between There would be a a2,500 llm1t on the 

the old Dependents' Assiatance Act (DAA) al- amount whlch could be contributed to each 
lotmenta and thoae which would be required account each year. but beglnnJ.ng 1n 1983 
by section 107 of the Pamlly Protection Act: that amount would be adjusted annually tor 

'"The DAA appli.ed only to enliated per- inflation. Tbe Secretary of Treuury would 
10t1nel md atter 1962 only to Junior enlisted determtne..and publlah by October 1 of each 
personnel. 8ection 107 Wl'uld apply to com- year the lnftaUon adJuatment factor for the 
IIWISioned and warrant omcera tn a11 grades as precedlng 12-month period ending on July 
wen u &11 enuatect personnel. 31. The lnftatton adJuatment tactor·woUld be 

-nie DA.A allotment procedure required determined by dlvtdlng the Con.sumer Prlce 
. the member to allot not only his monthly Index for all ttema-tJ'nlted States ctty aver
BAQ, but an &ddltlonal amount deducted age tor the moat 12-month period ending o~ 
from bi.I bulc pay, to hta dependenta. The July 31 by the aame lndn tor the 12-month 
,:ropoaed 1tatute requtrea only an amount period end.Ing on July 31, 1980. Thll result 
equal to the BAQ to be allotted (although WOUid be mUltlpUed by ,2,500 to determine 
the member may voluntarily allot more). the t.naatton-adJuated amount. (Proposed 

"Under DAA. a d1rect allotment to depend- Code aectlon 221 (b) (3), (6)). 
tntl was made regarc:tleu of whether or not U more than one person contributed to 
the member and hia de!)endenta were . Uvtng the u.me account durtng the year. the a2,500 
nparately. Section 107 would require such or the lnftatton-adJusted amount deduction 
an allotment only tf the member waa living would be allocated proporttonately among 
uparate from hll dependents. all lndivtduala contributing to the account. 

"The DA.A Included dependent parents tn (Propoeed COde section 221 (b) (-1)). 
lta deftnttton of dependenta coming under Provtdlng that the ellgtble lndlTtdual wu 
lta purvtew. Section 107 would apply only under age 21 durtng the year the contrtbu• 
to apouaea and unmarrted children." tfon wu made and wu not enrolled u a 

l'ZDJ:Ul. "7!fDI POa HOMOUXVAL ADVOCACY full-ttme atudent at an eligible lnatltutlon 
Se 10a Th•· 1 d bar tor more than four weeks during a calendar 

. c. · u. sect on woul any fed- year, an education savtngs account coUld be 
eraJ funds from betnti made .av&Uable to any set up tor the taxpayer, a child or stepchild 
tndl.~idu&l or organlZatton for the purpose of the taxpayer, or any of the following rela
of advocating. promoting. or suggesting Una of the tupayer: 1randcb11dren or their 
!ife.°!!exuallty. male . or tem&le. u & ute dncendanta. brothers, ldaters. atepbrothera, 

Y / , ltepatatera. fathers, mothers. grandparenta, 
C1&aga from e:,:utmg 14io · ntecea. nephlWI, aunta. uncles. aons-tn-law, 

Thll condttlon oa federal funding does not daughtera-ln-law, f&thers-tn-law, mothers
now nllt lD thla form lD federal law but ln•law, brothen-tn-taw. and llltera-tn-law. 
would not .appear to alter the extating sttua- .(Propoled COde section 221 (c) (1)). Thia 
tton. In 1981 Congresa added to the conttnu- dednttton prohiblta contrtbuttom to an edu
tng reeolution tor the 1lacal 1981 approprta- catton avtnp account once the beneftci&l'J' 
tlons for the Legal Sen1eea corporation a entera an ellgtble lnatltution. Since a private 
prohlbttton on the UN of federal funds "to elementarJ lchool can be an eligible tnatltu
provtde legal uatstance for any Uttgatton tton, thia provt.alon may not facilitate aaTlng 
which aeea to adjudicate the legality of tor aeoondazy or higher education. 
homoaemallty." P.L. 96-SSS- (Dec. 16, 1980) An education savings account would be a 
( incorporating by reference the restr1ctlon1 Vnlted Statee trust for the purpose of pay
contained tn R.R. 758' a.a enacted prtor to tta tng the ellgtble expenses of ~ ellgtble ln• 
veto by· the President,.~ Thls section woutd· divtdual. (Proposed COde Gectton 221 (c) (2)). · 
not &ff~ that prohibition. In addition, tt Cuatodlal' accounta where the uaets were 
might be noted that ex18ttng law does not ~.tld by a bank or other person sat1afactory 
appear to provide funds for the purpose of to the Secretary of the Treasury coUld con
promoting homosexuality. Thua, this section 1t1tute educat1on aavtnga accounta 1f they 
would-not appear to materially a1f ect ext.st- woUld qualtfy u education savtnp account.a 
lng grant programs. but tor the fact that they were not trwu. 

The sectton neverthelesa ta designed to Tbe CUltodtan would be treated u trustee. .... 
codify tnto statutory law a probtbttton of any (Proposed Code section 221 (h) ) • 
federal funds whlcb are used solely tor the - The go..-erntng tnatrument of the trust or 
purpON of .. advocating. promoting, or aug- c:uato<tlanabip would have to meet theae re
pettng hom0&exu&llty, male or female, u a qulrementa: 
ute style." · Ur Contnbuttona COUid not be accepted 

It ta not the lntentlon ot thta section to unleea they were 1n cash, 1tocka, bonds, or 
prohibit or deny social security beneftta. other readllJ tradeable eecurttiea. 
welfare. veterans beneftts. student aaatstance (2) Contrtbutlom coUld not exceed 82..500 
or other federal au\9tance to:any tbdtYtdual per year. · 
who may suggest or tnttmate homoeexuallty (3) The trustee would have to be a bank 
u a Ute style. or another person acceptable to tho Secretary 

ff1'LZ ll-TADflOlr of the TreuUI')'. 
sectton 201. ' (4) The trust asaeta could not be tnveated 
Section 201 adda two new aecttona to the 1n ute lnsurance contracta unless the trust 

Internal Revenue Code to provtde for edu.ca• wu the beneftciary of the con tracts and the 
tton aa.vtnga accounts which are similar 1n tnaured 1a the grantor ot the trust. The face 
theory to tndivldual retirement accounta ~ount of the contracts must not exceed an 
which ext.st 1n present lt.w tor retirement amount equal to $2,500 Umea the potential 
Avtnga. 11.fe. of the trust l.e. (the number of yea.rs 

Proposed ·new section 221 would allow •in• from th9 establishment of the trust until the 
dlvtduala a deduction for contributions of beneftciary of the truat reaches age 25) . 
ca.oh or readlly tra.de&ble atocu, bonda. or • • • • • . 
other aecurttles to an education savings ac- of the lndivtdual(a) contrtbuUng to the ac
count tor an eligible individual. Each edu- COWlt. but 1f more than one lnd1v1dual hu 
cation IUinp account could only be. eat&!>• made ~trtbu~tona to the account, the con-
11.ahed tor one tndlvtdual and an lndlvtdual sent of · all the contrtbuting indlvtduala 
could not be the beneftctary of more than would be requtred. 
one account. (Propoaed Code aect\ona 221 (a) 
and ~1 (b) (1) and (2)). 

.;. 
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erated. not-for-proftt, day or residential 
achool which provtdes education that does 
not exceed grade 12. Both elemen tarr and 
.econdary IICboola would be requtred to be 
exempt from Pec:teral 1ncome taxes unde~ 
Code eection 601(t.) and (c) (3) and theJ 
could no, acludl persona tram adrn1sa~o~ 

( 6) Tbe uaeta of the trust would not be 
commlngled with other property except 1D a 
common tru8t fund or common investment 
fund. 

(7) Tbe aueta in the trust on the date that 
the beneftclar)' attains &1• 26 are required to 
be d11tr1buted to each of .the trust's con
tributors in the proportion to their contrtbu- to, or partlclpatlon tn. the school on account 
tlona to the truat. (Propoaed CCX:e section of race, color, or national or ethnic origin. 
221(c) (2) ). . - Pacllltles which otter education for lndivid• 

Contrtbutlona to the trust would be uals who are physically or mentally handl• 
· deemed made durtDi the preceding calendar capped as a substitute for regular pubUc ele
year 1t the contrtbutlon la made on account mentary or secondary education are included 
of that calendar yeu· and la made by the ttme within the deftnitlons of elementary and sec
preacrlbed by . law tor ~ tho return tor ondary schools: however, the handicapped 
the taxable year whlcb COft?I December 31, fac111tles do not have to be privately oper
ot the preced1Dg year. (Proposed Code section ated. (Proposed Code section 22l(c) (9) ). -
22l(c) (3)). <··. Proposed aection 221(d) outlines the tu 

Contr1but10111 of 1tockl. ~da. and the treatment of dlatrtbutions from the educa
Uke wt1l be valued at market value on th~ tion savtngs account. Plrst, the 1enera1 rule 
date of contribution or the last preced1ng 11 that unless the dl&trtbut1on ls used ex• 
day on whlch they could have been traded clustvely to pay the education expenses in• 
on an· establlabed aecurltiea market. (Pro- curred by the bene1lctary of the account. any 
poeeC1 Code section 221tc) <•H·· d1atrtbutton from the account wtll be ln• 

Eligible expenses would mean tuttlon and eluded ln the grou income of the contrtbu• 
fen required for enroJJrneut and attendance tors to the account 1D the same proportion 
ot a atudent at an elil1ble··educat1onal lnlti• aa the amounta whlch theJ have contributed 
tutlon. tea, boou. aupplla. and equipment • to the account over the ,ears. 
requlred tor counes.. and ieaaonable allow- Second, dlstrtbuttom which are the result 
ance tor me&la 4Dcl lod81DI and &DJ income of correctlona ot ucea contributions do not 
due bec&UN the beneflciarJ must include the fall wlthlD the general rule, providing the 
dlatrtbuuom 1n h1a or her Income. correction la made wtthln the time for. Auna 

B11&1ble ectucational lmtltutiom would in• . the return for the year involved, that no de• 
elude an lnatltution of bl1ber education. a ductton wu taken tor ·the exceaa eontnbu
vocational achool. a aeconcS&rJ achool. or an tton. anct that anr interest or dlvtdenda at• 
elementary IChOOl. Institution of hlgher edu• trtbutable to the exceu co11trtbut1on la alaO 
cation meana lnatttuttou delcrtbed 1n aec- returntd. The ,enon to whom the excesa 
tion 1201 (a) or •91(b) of the Blgher Edu• contribution ls r.cturned muat report the lll• 
cation Act ot 1980. (SN io u.s.o. u 1H1 aml oome aamed on the uceu contrtbutton. 
1088). Accordm1 to thCM NCttona an tnatt• Thtrd. the beneftctarJ of th• aavtnp ac
tutlon of htgher education la one whtcb bu count mar elect to be taxed on cl1atrlbuttona 
hlgh school graduatea or holden of an equiv• from the aavtnp account wb1cb are spent 
alency certtAcate aa regular 1tudenta. which on eligible expenaea. Plnt. he or ahe may 
11 legally authorlzed to pronde a poataec•- elect to include the distrtbution of the grou 
ondary lchool education. which proV1d81 a . tncome in the yean the cl1atrlbutlona are 
program of education 1ea.cun1 to a bachelor-a made. 8econd, he or lhe may elect to defer 
degree or provtd.. at leut a two-year · pro• thl taxu until the taxable year 1n which 
IJ'&m whlch 11 acceptable tor tUl1 credit to the ind1V1dual turm age ~- In that year. 
a bachelor's degree, whlch la a public or noa• and tor the Dtne 1ucceec:t1n1 taxable yeara, 
proftt tnatitutlon. and la accrecl1ted or. U the beneftctary wtll Include 1n hla ·or her 
DOt accredtted, meet.a certalD alternative crt• grou income 10 percent ot the amounts pald 
terta. School.I ot nuratn1, peat aecoDdary TO• or dlatrtbuted from the account which are 
cat1onal 1Dst1tut1om, and certatn other p~ uaed to pay that tnd1Yidual'1 educational ex• 
prtetar, lnstttutiona ot higher eclucatton are penseL 
alao included. in th1a de1ln1tton. (Proposed It a dlatrtbutton trom the account 1s not 
Code aectlon 221(c) (8) and ('1)). u.aed for educational expe&aea of the beneft• 

A YOC&tlonal achOOl woUld mean an area ctary, the contributors to the account Will 
TOCMlonal education IICbool. aa. deftned m be taxed on the amount not used properly 
aectton 19&(2) of the Vocational EducatJoa plus an add!tlonal 10 percent of the deemed 
Act of 1983. whtcb la 1D anJ State. (See 20 dlatrlbution. (Proposed Code aectton 221(0 
v.s.o. II ~1(2) and (8) ). The term area (1)). 
TOC&tiOD&l educational IChOOl ta deADeca- 1D Although paragraph (f) (2) ta entitled 
that act to mean a apec1&Uzecl hiih acbool. •O1aqual11lcat1on cases," the proposed atatu• 
the department ot a high lcbool. a ·techDlcal tory language. atatea that 1t an amount ts 
or ,ocaUODAI IChool, or the department or . 1ncludable in the grou income ot an 1nd1• 
dlvtaton ot a JUDlor college. community col• • Yidual ,mder aubNctlon ( d). h1I tu lhall 
lege or UDlvemty u.aed uclualvely or prlnci• be Increased by an amount equal to 10 per-
pally to provtde vocational eaucatloll to ·per• cent-of--tbe-amoun-t-req~ludect,--.....;....c.-'-' 
sona who are available for study ln prepara- tn hla IJ'Ol8 income. Then ta no reterence 
uon tor entering the labor market. Some ot to c:Uaquallflcatlon ln the atatutorr· lan• 
thOH iypea ot IChoola have to meet add!ttonal auaae. Sublectlon ( d) co.ms the tu treat
requtrementa. A State la deft.ned to include ment of almoet all' dlatr1but1ona. U part.-
the ao Statea. the Dtatrlct of Columbta. the graph (f) (2) ta intended to describe a pen
Commonwealth of Puerto atco, the vtrgtn alty proV1a1on. the reference to ausbectlon 
Ialandl, Guam. American Samoa. the North• (d) la too broad. U d1squ&Wlcat1on because · 
ern Mariana Ialanda, and the Trust TerrttorJ of prohlblted tranaacttona 11 the object of 
of the PactAc Islanda. (Propoaed Code HO• the penalty, paragrarph (e) {2) mlght beret-
tlon 221(c)(8)). erenced. U dlatrlbutlon ot unuaed tunda 

Blementary school would mean a prlvatelJ under paragraph (d) (l) la Intended to be 
operated, not-for-proftt, daJ or reatdent1al penallad • . that paragraph ahoulcl be men• 
achool which prov1d81 -elementary education. tlonecL 
Secondary school would mean a privately op-



Ga · 
- ' Propoled Code section 221(e) outllnea the Blll section 201(g) provides for' amending 
tax treatment of the education 1avtnga IC• the appropriate tables of contents· of sec
counta. BallcallJ th4Q' would be exempt t1ons of the Code to take Into account the 
from taxation, but they would be aubJect to changes that would be made by the bill. 
the unrelated bualllesa 111COme taxes lm• sm section 201 (h) · would redestgnate 
_ __. ,-.. Code aection au. The tu exemp• Code .. sections 128 ar,d 129" ( this appears to 
,.,..,_- "'1 1f tr1b tor be a typographical error which should read 
tlon could be 1~. however, a con u '"redesignate section 128 as 129") and lnsert 
to the account engagee tn • transaction a new section 128. New section 128 would 
prohlbltecl 1>y Code section ,a1a. The &e• d t 1 1 de 
count would retroactively loae its exemp• provide that gross income oes no nc u 

. tion u of the ftnt of the year 1n which the distributions from an lndlvldual higher ed
prohlblted transaction occurred. Thia would ucation account used exclusively for the pay
mean that the &a&eta of the account would ment of educational expenses of that in• 
be treated u 1f they bad been d1str1butecl dlrtdual. Appropriate change• would be made 

,._ • 1n the table of sections. 
to the contrtbutors u of the '"~t day o. Btll section 201 (t) provides that payments 
the year. · . · made to an education savtngs account do 

Prohibited tranaacttcma woQld lnclude not count for purposes of determining how 
lucb tramactlona between tile account and much support ls provided a dependent under 
contrfbutora u seUlng or leasing any prop.-Code section 152. 
erty to each other; lending money to each Blll section 201 (J) provides for • Decem-
other. furniahlng goods. servtces or facm- ber 31. 1981 effective date. . 
ties to ·eacb other. dealing with the account. Nothing 1n the present Intem&l 'Revenue 
assets u U they belonged to the contrtbu- Oode allowa taxpayers to set aside money 
tor. or reeetvtng kickbacks because of trans- tu-tree for the education of their children. 
actions 1nvolY1ng the account. The format of the education savings account 

It the beneftciary ot tho account were to appears to be m.Odeled on the present COde 
pledge the account aa securtty for a l~an. the• provtalona for lncllvtdual retirement accounts. 
portion of the account which 1s pledged Section 202. 
would be treated aa lf lt had been distrtb- BUl section 202 (a,. entitled .. tax exempt 
uted to the beneftctary. (Proposed Code ichoola." would create a new COde aubsec
sectton 221(et). tton SOl(j). (Preeent subsection 60l(J) would 

There 1a no penalty for dlltrtbuttdns made become 501{k)). Proposed aubaec1.ion (J) 
to the taxpayer atter the taxpayer becomes outlines a sort of "safe harbor" for organtza
dtsabled. even lf the d1atributlon 1s not used ttons qualU'ylng as tax-exempt educational 
to pay ed~tton&l eq,enaea. (Proposed Code organizations. Under proposed subsection 
section 221 (f) (3) ) . · (J > an organization deecribe<l in Code sec-

Communtty property laws woUld not ap- _ tion 501(c) (2) woUld be treated as organized 
ply to thts section. and operated exclusively for educational pur-

Propoaecl COde subaectton 22!(1) requires poses tt it met stx requirements: 
the trustee of an education sP.vtLgS account (1) It mun be organized and operated ex
to ftle reports With the Treuury and wtth elusively for the purpoee of providing pre
the beneftcl&l')' of the account. The actual school. grammar ICbool, htgh achool or col
requtrementa would be established by reiU• lege education: 
latlons. • . (2) It muat be lncorporatecl u a non-

But section 201(b) would amend para- protlt corporation tn the Diatrtct of Colum
graph 10 of COde section 82 (which deAnea bl~ any State, territory, or possession of the 
adjusted gross lncome) to provide that ~e ' United States: 
deduction allowed by proppsed Code section (3) Ita bylaws must prohibit ctlscrimtna• 
221 would be used 1n arriving at adjusted Uon 1n the hiring of teachers or admission 
gross income. In other worcls, taxpayera of students on the grounda of race, nation
would be entitled to Qeduct contributtons allty or ethnic background: 
to education aavtngs accounts whether or ( 4) It muat require attendance tor at 
not they ttem.lZecl deductions on their re- least the same number ot days aa are re
tuma. qutrecl 1D public 9Choola ot the State in 

BUl sectton 201(C) WOUld &mend Code sec- which lt 1a located: 
tlon •973 to tmpoae II tax of st.x percent on ( 5) A majortty of its board of directors 
any excess contrtbut1ona to an education must be pare.nta of atudenta attending the 
Dvings account. The tax would not be -tm- school operated bf the organtzatlon: and 
posed. however. if the excess contributions i8) The school cannot; be operating under 
were timely corrected as provided in proposed. a Judicial order entered under section 202 ( b) 
Code .aectton 221 (d) (2). of the Family Protectlon Act. 

Blll section 201(d) would amend Code sec- Section 202(b) provides a method whereby 
tton 2503 to prQvide that payment to an the Attorney General could obtain a Judicial 
education savings account would not be order barring a tax eemption for a school 
considered a gift ot a future interest ln prop- which had violated any provtslon of sections 
erty to the extent that the payment ta 1977. 1978, or 1979 ot the Revised Statutes 
allowed as a deduction under section 221. (i.e. 42 u.s.c. If 1961. 1982. or 1983) or o! 

Bill section 201(8) WOUld. amend COde the Civil Rlghta Act of 1964. Uthe Att,orney 
aectton 497G by adding a new paragraph ( e-) General ha.a reasonable grounds to believe 
(4) exempting th& beneftc1a.ry o! an educa- that a school has violated any of those pro
tton savings account trom the tax on pro- vtslons. the Attorney General 1a required to 
hibited transactions impoaed by Code sec.. Ale a c1v11 autt for a declaratory judgment 
tton 4975 if the account ceases to be an 1n the Federal district court for the district 
education savings account by reason ot a where the school ts located. If the Attorney 
prohibited transaction. · General can establish by a preponderance of 

Blll section 201 ( f) would amend Code sec- the evidence that the school bu engaged in 
tlon 6693 to provide penalties for failure to deliberate and lntentlonal dlscrimtnatton for 
ftle the reporta requtnd by proposed Code at least four consecutive yean prtor to the 
section ~21(1). There would be a $10 penalty ftUng of the sutt. the court would be required 
tor each failure unleu the failure were due to issue a Judlc1&l order barring a tax ex-
to nuonable cauae. emption for the echool. 

e 
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1ng 1n hts or her omctal capacity _in any court 
u the court found that the Attorney Gen• ,. · having Jurisdiction over the action, to the 

eral brought the suit out of malice. bias same extent that any other party would be 
against the rellgtous or ethnic composition Uable under common law or under the terms 
of the school's supporters. or any other im• of any statute which provtdes for an award. 
proper motive. the court could assess c;tam•... 28 U.S.C. I 2412. 
ages against the Attorney General an<1-;· Section 203. 
against the Internal ~enue Service agents · Section 203 ls eri.tttled "multtgenerattonal 
and officers ~onslble for bringing the :· households." Section 203(a) would create a 
action. new Code section 44P. Proposed section 44P 

Tbe Judicial order baning tu exemption would permit a taxpayer who maintains a 
would not tace effect until the beginning household which includes a dependent who 
of the drst tan.bte year after the school had ls at least 66 years old at the end of the tax• 
exhausted its rights of Judicial revtew. The able year to take a 1250 credit against in• 
court would be required to retain Jurtsclic• come tax. The credit would be non-retund• 
tton over the caae and J'ffOke lts order when able and would be applied after certain other 
the school demonstrated. by a pttponderance credits such as the credit for the elderly. the 
of the evidence. that its c:Uacrtmtnatory pol• general tax credit •. the investment tax credit. 
tcies had been d15continued and would not the child caTe credit. and residential energy 
be renewed. . ~ credit. 

Proposed section 501' 1) ls narrower than Certain special rules would be applied. An 
alsting interpret&ttona of what educational individual would be treated as maintaining 
tnstituttona are covered by Code section 50l • household only t! the individual (or the 
( c) ( 3) • because that section ts not llmtted married couple) furnished over half the coat 
to preschools, grammar schools. htgh schools. of mainta1n1ng the household. Married cou• 
or colleges. According to Treuury Regulation ples woUld have to ftle a Jotnt return to take 
1.501 (c) (3)-l(d) (3) "educational.. relates advantage of the credit. Legally separated 
to lD.strUctlon or training of the individual couples and divorced couples would not be 
for the purpose of lmpro'f'tng or developing considered married. In addltton certain mar
his capab111ties or instruction of the public rted lndivtduala who ftle separate returns 
on subjects useful to the lndtviduaJ and . would be permitted to clalm the eredlt if 
beneAc1&1 to the communtt.y. they malnt&tned a home for ,. qualltytng in-

Present law does not recrutre th'St an es- dividual for more than one-half of the year, 
empt organization be tncon,orated. Present tarnished OTer half the cost of matntalnlng 
statutory law cloell not expllcttly require that the household durtng the -,.ear. and if tbelr 
an educational tnstttution's bylaws prohibit mousea did not live 1n the household during 
dtscrlminatton 1n the hiring of teachers or· the last s1Jc montb1 of the taxable year. 
the admU$81on of students . . However: the Blll section 203(b\ would create a i:iew 
courts and the Internal Revenue Service Code sectton m (&tter moving ·seetton 222 
have 1nterpreted secttoo SOl(c) (3) to require to aectton 223\. Proposed section 222 would 
that educational orp.ruzationa have a non• be an alternatfft provtston to the proposed 
dlscrtmlnatorJ policy u to students. They section "4P credlt. Proposed aectton m 
require the organtzatlon's governing instru- would permit a taxpayer to take a deduction 
ments and tta brochures to contain a state• ot Sl,000 per year tor each year during which 
ment that the achool has a n.ctally noneus. the taxpayer maintained a household tor a 
crtm1n-a.tory policy aa to students. In addl• dependent at least 65 years ot age at the 
t1on the school must publlc1Ze this policy. close of the taxable year. The same special 
Rev. Rul. 71-447, 1971- 2 C.B. 230 and ReY. rules regarding martt&l atatus and claiming 
Proc. 75-50, 1975-2 c.B. 687. The require- ' the reduction d1acussect 1n connectlon wtth 
ments as to number of days of required at- the credit WOUid apply. The remainder ot 
tendance and compoe1t1on of the board ot dl· the proposed section would contorm the 
rectors would be new. Code to the changes made by thla aectton ot 

Under existing law the Internal Revenue the bill. It provtdea for an effective date ot 
Service may revoke the tax exempt status of taxable years beginning &tter December 31 , 
an organization without reeortlng to Uttga- l980. 
tion. lf the Service does so. the Ot'glL!liza- Both the credlt and the deduction tor 
tton hu the rtghi ,meter Oode section 7428 matntalntng an elderly dependent tn a 
to bring an action for a declaratory Judgment house~old would be new provia1ona. In cer
tor a determinatton. aa to its continu1n1 taln aapecta they reeemble the aectton 44A 
qualtdca.tton. · household and dependent e&:re credit and/or 

Under mst1ng law, unlesa a school ·hu re- dependency exemption. 
oetftd 10me Pecleral ft.nanctal uststance, tt Section 2CM. 
ta unlUcely that the United States would be Blll aectioa 206 ta captioned "parental 
able to brtng an aetton to atrect the school's auppon accounta.'" BW aectton 204(a) woul(t 
policies -ot racial d.lscrtm1natton. A private create a new Code section 223 which would 
party may bring an acttoa. under 42 u.s.c. allow a deduction ot up to '3.000 per year tor : 
f 1981 (&llegtng vtol&tton,of equal rtgbta to contrtbuUona to a trust established to care 
make and enforce contract.a), t 1982 (alleg- fort. qualJAed beneftctary. . 
lng vtolatlon of equal rtgbta tn cteaunr wtth Blll section 204(b) would create a new 
p1opei ty). or· I 1983-Cllllegtlif,teprtn.tton of Code uctton_ &l& w.b.t~h w.J>Yld. deacnbe 
rtghta secured bf tbe Comtttution and laws qualUled · parental or h&ndtcappect relative 
of the United States under color ot state care trust. Under proposed Code section C45 
law), l>at the United Statea may not brtng (&) the tnl,st woUld be H:empt from tncom 
such actions.Uthe school has received aome tu. wtth certa.tn excepuona. Amounts cl1&• 
Pederal ftnanclal eest-tance, the United trtbuted by a qua.lUled trust -tor the purpose 
States could brtng an action under T1tle VI of provtd.ing care tor a bene.ftctary would 
at the Ctvtl R11hta Act of 198'. tt 1a unlikely not be tuable to the diatrtbutee unless the 
that. many private elementary or secondary cUatrlbuttona were recetved by a spouse or 
schoola receive Pederal dnane1&1 aaalltance relative of Ule grantor ot the trust. 

Under msttng law a court may award rea~ The trust would be taxable on amounts 
aon&ble tees and ezpenaea of attorneys to the dlstrtbuted to tbe extent that the dtstrtbu
prevaUtng party 1n any ct'ril action bl"Ought . tlona were not included ln the tncome ot a 
by or aga.tnst the Untted States or any agen• beneAclary _during the year. There would be 
'!f &:n~ any offldal of the untied staiea act-

---- -·-- ..... ___ ...,,,.,,.. 
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exceptions to this rule in the case ot manda
tory c11Strtbut1ona. Proposed qode section 
64:S(b) describes two kinds ot mandatory 
dtstrtbutions. F1rst, 1t the trust 1a !or the 
benedt of tho grantor's parents. the amount 
1n the truat must be di.strlbuted to the bene• 
4c1ary not earlier than the close o! the tax• 
able year 1n which the benedciL"Y attains 
age 64. There la no deadline tor mandatory 
distribution. Second, lf the- beneftctary o! a 
qualided parental or handicapped relative 
care trust dies, the amount ln the trust must 
be distributed to specifted relatives. 

Propoeecl Cqde &eetlon 645 ( c) con t&lns 
4,tdnitlons. Quallfted pare~lal or handl• 
capped rela.tlve care truat would _ be dedned 
u any trust which ll created and governed 
by written 1.n.strument which meets the tol• 
lowing requirements. It muat be impoasible 
for any part of the trust to be ~ tor any 
purpose other than providing care tor any 
quaUft'ed benedciary, ,paying admin!strat1ve 
expenses of the trust, or making a manda
tory distribution. In addition, the grantor of 
the trust can have no reve-rstonary interest 
ln any portion of the trust whtch might take 
effect be!ore the death o! all qualified b.4ne
dc1artes of the trust or betore all beneftciar
iu of th• trust cease to be qua1U1ed beneft• 
ctartea of the trust. The trustee of the trust 
must be a bank or similar institution or a 
person aati&tactory to the Secretary o! the 
Trea.sw-y. No benedctary o! the trust can. be 
a beneficiary of any other qualitied parental 
or handicapped relative care trust. 

The term qualided benedciary meana a 
parent o! th& granter or a relative of the 
grantor who us unable to engage tn any sub• 
stantlal gatn!ul aeth•lty because o! a medl• 
cally determinable mental or physical im• 
patrment whtch can be expected to be of 
long-continued and 1nde.t1n1te duration. (The 
term relativ& is described by the 11st of de
pendents tn Code section 152 (a) ( 1) through 
{8), t.e. chtldren ot the grantor or their de
cendents, stepchildren, siblings, or step• 
siblings. parents or their ancestors, nieces, , 
neohews, aunt.a. uncles, and parents-in-law, 
children-tn-law, and brothers• &nd si.sters• 
1n-1aw.) 

There are provtstona to eontorm the Code 
to the changes proposed by section 223, and 
the proposed effective date la taxable years 
beginning atter December 31, 1980. 

Proposed sections 223 and 64G are new. 
Section 20&. · 
BW section 206 would amend Code aection 

21g to allow an ind.lridual to make contribu
tions to an lndtriduai retirement plan on 
behalf of the indlvtdual'a spouse. In order to 
tf.ke. adv.antap of thla provtaion the spouse 
could not have any earned income ot hia or 
her own; however, tor purposes o! computtn& 
the amount ot the spouae'a contrtbutton to\ 
th& tndlvldual retirement account, the spouse. 
would be deemed to haft compenaatlon equal 
to the compensation Included in the working 
.spouu~s... ft'OM income for the taxable year. 

The ro•xtmum deduction (the leaaer of . 
isc-o of ·compenu.tton or •1.500) would be 
oomputed separately tor each spouse. U the 
apouse wero handicapped, the maximum de
duction would be t3,000. Handicapped. would 
be de.ftned in sectton 190 ( b) ( 3) , t.e. a person 
Who baa a physical or mental d1aab111ty (ln• 
eluding, but not llmited to bltndneu or deaf• 
ness) which reswu ln a tuncttonal llmtta• 
tJon to emRloyment or who bu a ph,atcal or 
mental impairment which 1ubatant1a11y 
llm1ta one or more major Ute act1Y1t1ea of 
auch tndtvidua1. The couple would be re
QUired to tUe a Joint return. No contribution 
01' deduction would be oermtted tt the spouae 

had earned income tncludible 1n gross income 
or 1t a deduction would be dlaallowed 1! the 
spouse were the tndivlduai ma.1r.tn1 the con
trtbutiom. 

Section 219 would be applied without. re
gard to any community property laws. 
Whether or not a couple 18 considered mar-. 
ried would be determined on the last day of 
the taxable year. The effecttve date would be 
taxable years beginning after December 31. 
1980. 

Under emtt.ng law, Code section 219 per• 
mtta a deduction tor contrtbuttona to an In• 
dlvtdual retirement plan; however, 1t both 
huaband and Wife contribute to such plans, 
each must have compensation included ln 
gross income and each muat meet the re• 
qwrement tor setting up a plan. ·u only one 
s;,ouse hu compenaatton, only that spouse 
mar make a deductible contribution to his 
or her own plan under section 210. couples 
are not required to flle a Joint return in 
or~er tor the person making the contribu
tion to claim the deduction. There 1a no 
special add.1t1~nai contribution !or a handi• 
capped apouae. 

· The propo~ amendment of Code section 
219(c) (2) would eUminate the cun-ent lan
RUage which ciariftea the tact that 1! both 
husband and wlte have their own compensa• 
tion incomes and each meets the require• 
ments !or setting up an lndlvtdual retire
ment account.. each may make bis or 
her own contnbutions to hia or her own 
plan. The language may have been unneces
sary, but it.s elimination doea rat.se a ques
tion aa to the intended result. 

Under current Code section 220. an indivtd• 
ual with a non-earning spouse may make a 
contribution for both of them. Under tht.s 
provision, however. the maximum contribu
tion i~ Sl,750, which ts only $250 more than 
the ind.lvtduai could have contributed on his 

· or her own behalf under current section 219. 
( Secti0M 219 and 220 are alternative provi
sion•.) sectton 220 does not require ftUng a 
Joint return. In order for the non-earning 
spouse to benedt from section 220 the work• 
tng spo~se must be eligible to set up an in• 
dlvtdual retirement plan. It the working 
spouse ls ineligible (perhaps aa a result of 
participating in a plan at work), then the 
non-earning spouse receives _no ~nedt from 
the existence of sectloa- 220. The proposed 
section 219 may change th18 result. 

Section 208. 
Section 206(a) la entitled ••corporate day 

care-charitable contrtbuttona:• It woUld 

amend· Code section 162(b) to provtde that 
taxpayers may take an Ordinary and necea. 
aary business expense deduction tor amounts 
paid to a day care center which meet.s the 
requirements of propmect Code- section 501 
(C) (23). 

Section 20e(b) creates a new type o! tax
exempt organlZation. The organlZatton would 
be organtzed and operated 1n the United 
States for the purpose.of provtd¼ng· ct-ay care 
tor Ch11dren. No part or tile net earnJngs 
couJd lnure to the beneftt ot any private 
individual. The day care center could not 
lobby. participate 1n political campaigns or 
1pread propaganda. It muat have or have 
not been rejected !or any necessary cert111-
cates or Ucenaes reqUired by States law. 

The· Internal Revenue Service and other 
government agencies are proh!bited from 
promulgating any other criteria tor eUgtblllty 
for the proposed section 601(c) (23) exemp
tion. 

·-- J 
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duct payments to a day care center to provide such suit is brought to provide an expedited 
care for, preschool cblldren of ita employeeas bearing on the _matter, and -would autbor1Ze 
u an ordlnary and nacessary bualnesa ex- the award of attorneys tees and costs to such 
peme deductible under section 152 ot tbe persons it they prevail. . 
Code. (See Rev. Rul. 73-348, 1973-2 C.B. 31). Section 301 would alter, and add to, exist
Under present law day care centera which are ing law in & number of respects. The .. Fam_ 
primarily educational or primartly chantabl& Uy Educational Rights and Privacy Act ot 
may quauty as tu-exempt organ.tzationa. see 1974" (20 OSC 1232g (a) ( 1) (A)) requires 
Rev. RUl. 68-166. 1968-1 C.B. 255: Rev. aw. educational agencies receiving federal funds 
70-S33. uno-2 C.B. 112. Under present law, to give parent& "the right to inspect and re
however. these organtsatlona muat apply for Yiew the education recorda of their children." 
exemption 1n order to · baff their exempt but that requtrementc ta entorce&ble only ad• 
atatua recognlud bJ the Internal Revenue mtnistratively, not by private suit. as would 
Sentce. t>, provided by th!s section. Section 14 ( b) 

SectiOD. 20'7. . ot the "Labor Management Relattona Act. 
Section 20'1 would amend· Code aectlon 1S1 19"7" permita states to allow collective bar

to allow an addittooal a1.ooo penonal exemp- ga.1n1J11 agreements which require member
tton for a taxpayer ln the ,ear- that a child 1s ship 1n a labor union as a condition of em• 
born to or adopted by the taxpayer. An addt• ployment. a grant of ~retion which twelve 
tional personal exemption of '3,000 would be atatee now exerctae. The section would bar 
allowed ln the cue ot a child born to the such union security provisions With respect 
taxpayer. which child la handicapped. In the to teachers. 20 USC 1232a bars the federal 
cue of the adoption of a ohlld whose parents government from e,cerctslng "any direction, 
were not memben of the same race oc. a child supervtalon. or control over the currtculum. 
who 1a over age m. or a hand1capped child an program of instruction. . . • or over the se
extra '3,000 exemption would be allowed leetio!l of library reaourcea, textbooks, or 
under the aection. The additional exemption . other printed or published instructional ma
woulcl be allowed only to married individuals teria.ls by any educational lnatitution or 
Alinr Joint returns.Uthe exemption reduces school system ...• " and thus might be modi
a taxpayer's taz UabWty to zero, the extra 11ed by this section. The __ rematntng provt
-.mount could be carried over to the follow- mom of this section would appev to be ne., 
log year. to federal law. 

In addition eectlon 20'7 woUld add a new Section 302 (a). This section would proYide ~~ 
Code aection 221 which would allow the de• that .. federal funds shall not be wtthheld \ 
duct1on ot adoption expenses greater than under any provts1on of federal law nor shall 
,soo but not more than '3.SOO or M.&00 in any provia1on of federal law be construed to 
the cue of an lnternational adoption. Ad.op- prohibit" (1) the right of any state or local 
tion expen.sea woUld Include reaaoi;able and educational agency to determine the re
necessuy ad0ptlon feea. court coats. attorney qutatte qualUlcationa of teachers within 
tees, and other expensea dlrectly related to their Jur1ad.1ction.s (~eluding the right not 
the legal adoption of a child. ruegal expenses to require a certitlcate). (2) the right of any 
could not be deducted. International adop- state to set or not to aet attendance requtre
tions !nelude &doptlooa ln foreign countries, ments at publlc or private schools wttbln 
or 1nvolvtng a child who la a citizen of a tor- their Jur1sd1ctton. and (3) the right of any 
e1gn country who was-brought to the United local educational agency. 1D consultation 
States to. be adopted or whoae placement tor wtth parents. to Umtt or prohibit the •~1nter
adopt1on was reasonably foreseeable. Reim• mingling of the sexes tn any sports er other 
burs~ expe~ or otherwise deductible ex• school-related" activity. 
penses could not be deducted under this The language of thta section providing 
section. that .. federal twills shall not be withheld 

These pro~o~_,-re new. There are no spe- under any provtaton of federal law" to affect 
cial exempttona f'}t' childbirtb or adoption tn (generally) every provision ot federal law 
th-e year they o~. authorizing the Withholding ot federal funds 

nru: m-EDtrCAflON . under specified circumstances. such as Title 
Section 301. Th1s section would amend VI of the Civil Rights Act of 1964 (42 o.s.c. 

Pa.rt c ot the General Edue&tlon Provisions lOOOd) • 'ntle IX of the Education Amend-. 
Act (20 USC 1230 et aeq.) to make lt unlaw- menta ot 19'72 t20 U.S.C. 1681). and Section 
tut tor any educa.Uona.1 agency which re- 604 ot the Reh~b111tatton Act of 1973 (29 
ceivee federal funcla to: (1) bar .. parent.a or t1.S.O. 79-6). 
representatives of the comm1\D1ty from pai- But the specltlc and narrow intent of this 
tlcipattng in dec1a1ona relating t.o the esta.b- .section ta to link the limitation on wtth
llshment or cont1nua.t1on ot courses re1at- holding to the exercise of the three rights 
ing to the study ot religion.'' (2) bar or un• enumerated. In that seme the effect of the 
neceuarily umtt the rtght of parenta to section on extsting law would be cona1der
vts1t the publtc echoola· or to il)apect their • ably narrower. 
children'• education records. (3) require Federal law at present does not authorize 
'-tMchera to pay--d-UM Oil- ie.. u -a condition the ~thholdl~g of funds or otherwise pro
ot employment, or ( •> t,u, parenta !rom· re• hiblt the exerctse~iR1'et11J1rby tlle States 

. . in setting attendance requirements and de-
Yiewlng textbooka prior to their uae in the tenntntng the qualldcatlons of teachers: 
Glassroom. . such matters are now wholly prerogatives 

Thia section would further prohibit the controlled by State law .. 
uae ot federal funcla to "secure or promote" 'ntle IX of the Education Amendments of 
educational materials which "do not reffec.t 1972 (20 U.S.C. 1681 et seq.). however, does 
a b&lance between the statua role ot ruen bar dlscriminatton in federally assisted edu
and women, do not redect d14eren.c ways in cation programs on the basts ot sex. and 
which women and men uve and do not con- regulatlona taaued pursuant to Title IX bar 
tribute to the American way of Ufe as 1t schools rece1Vlll¥ u,aenu asaiatance from of
baa been bistoriC&l.ly understood." fertng athletic program.a that are segregated 

Pln&lly, thla section would authorize per- on the basia ot sex. ( •6 CPR Part 86.41 (a> ) 
aonal aggrieved by & violation of any of the · 
above to seek Judicial redreaa 1n state or fed• • · . --... , .... --.-···-- •'- - --.. . . 
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The only exception to this requirement ·nus section was prepared prior to the time 

provided by the reguJatlons ls for athletic the Administration's block grant proposal 
teams .. where selection for such teams 1s .- was introduced. However. the section in many 
based upon competitive skill or the activity respects ls similar to the Administration's 
involved 1s a contact sport." Id., af 86.41(b)) block grant proposals. ; 
Thus, the Arst two .. rights" summarized. It ls my recommendation to the appropri-
above would not appQar to change ex1st1_1:1g ate committee that this section be amended 
law, but the third would appear to alter thls _to r~~ect the Administration's elementary 
aspect ot Title IX. d d 

It muat be emphastz.ed that the overall in• an secon ary education block grant pro-
tent ot this section ts to codify protection posals. · ' 
from unnecessary federal intrusion in the section 304. 
rights enumerated. · Summary 

Section 302 ( b) . This section would amend This section provides that no provision of 
the National Labor Relations Act (29 U.S.C. federal law "shall be construed to prohlbtt 
151 et ieq.) to add a new exemption tor non- released time for parenthOOd education to be 
protlt private schools. The sectlon would conducted by churches." 
amend Section 2(2) of the NI.RA (29 u.s.c. The Supreme Court has interpreted the 
151(2)) to ~elude from the deftnlt1on of establishment of religion clause of the First 
employer .. any corporation or association Amendment to prohibit "shared time" pro
operating a school. tt no part ot the net grams between schools to teach rellgton to 
earnings inures to the benefit of any private consenting students. lllinots ez rel .• lfcCollum 
shareholder or tndtvldual." v. Board o/ Educatton, 333 U.S. 203 ( 1948 >. 

With one exception, each of these pro- The Court haa further held, however, that it 
posed amendments to the NLRA concerns ts constttuttonally permissible under the 
amendments to the Act that were adopted Plrst Amendment tor the puhUc schools to 
by Congresa tn 1974. "'release" consenting school chtldren during 
· The provision outlined above woUld add the school day so that they can repair the 
a new exemption to the NLR.A tor "any cor- nearby churches for purposes of rellgtous in
porat1on or association operating a • • • • t ructton. Zoracl&. v. Claiuon, 343 U.S. 3os· 
·school, lf no-part of uie net earnings inun,a < l952) · Thus. released time programs tn 
to the beneftt of any private shareholder themselves do not violate the P1rst Amend
or tndivtdual ... The extent to which such ment. But lf the state becomes excessively 
tnatituttona are presently covered by the lmpUcated in such programa by such mean, 
NLRA 1a not entirely clear. Not until 1970 as gtvtng course credit tor the rellgtous tn-
dld the National Labor Relation.a Board in• atructlon, the Plrst Amendment llkely ts 
terpret the Act ·to cover prin.te univenittes,:i ' transgressed. Lcmftff v. Wimmer, 463 F. Supp. 
overruling tn that cue a contrary ruUng it 86'7 (D. Utah 1978). 
had made ill 19&1.1 In subsequent cases tt Thua. extattng law does not prohibit re
extended this ruling •to private elementary leased tlme programs ot parenthood ectuca.
and secondary schools, both sectarian and tton conducted by churches, and this sec
non-sectarte.n.• In NLRB v. Catl&.oltc B'31&.op tion woUld not change that sttuatton. 
o/ Chtcago, 440 U.S. 490 (1979), however, tht Section 305. Legal Servtces: Busing. Thts 
Supreme Court held that the NLRA does sectton would amend section 1007 (b) of the 
not cover .teachers ill private sectarian . Legal Servtces Corporation Act -(42 u.s.c . 
schools. More recently, in NLRB v. Yuhtva 2996f(b)) to prohtbtt tunda received by LSC 
Univerlity, 444 U.S. m (1980) the Court · grantees from being used for legal assistance 
held -that the NLRA almUarly does not extend or Uttgatlon relating solely to achieve racial 
to full-time faculty members in private quotas or the desegregation of any elemen
un1vers1t1es who perform extenaive man- : tary or secondary school or school system. 
agerial functions. These dectstons leave open This restriction ts broader than existing 
the poeatbWty that the NLRA atlll covers law. Existing law also bans legal services rep
efforts to organize nonteaching personnel ; resentatlon 1n proceedings related to desegre
at private echoola, inoluding those rellgtoualy I gation, but does permit "the provtsion o! Ie
amJ.l•ted ... aa wen as efforts to organize faculty ~ gal advtce to an. ellgtble cllent wtth respect 
at private nonreligious schools who do not to such. client's legal rights and responsiblll• 
pertonn extensive managerial functions. The ties'' 1n connect.lon With such proceedings. 
ucluaion of private schoola from the de1ln.t• Th1a section would ellm.1nate that exception 
tton of "employer" ln the NI.RA that woUld from the bar! See: '2 u.s.o. 2996t (b) (9). 
be made · by tbJ.e aectlon would el1m1nate TlTLS IV-VOLVJCTAllT PL\YJ:a AND Ul.IGIOUS 
t!lat poasibllity. IDDITATION 

•Cornell 
(1970). 

Unii,ersfty, 183"" N .L.B.B. . 42~ 

s T~teu o/ Columbia -Unfver,tty fn the 
Cfty of Neu, York, 97 NL.B.B. 424 (1951). 

• Shattuck School, 189 N .L.R..B. 886 ( 1971) : 
Boman Catholic ArchcHoceae o/ Baltimore, 
218 NL.B..B. 249 (1976). 

EDUCATION BLOCK G&ANTa 

Section 303. Speciftcally, this section would 
amend the Elementary and secondary Edu• 
cation Act of 1965 (20 U.S.C. 2701 et seq.) by 
repealing Tltles I. II, III. IV, VII. and•IX of 
that Act and substituting in their stead a 
new Tltle XI. The states would have broad 
d1.scret1on 1n allocating funda at the local 
level. 

• • 1'. 

Section 402. Thia section, entitled the "Vol
untary Prayer and Reltgtous Meditation Act 
of 1981", state.! that every individual "shall 
have the right to participate in the free 
exercise of voluntary prayer or religious med
ltatton" in any building supported in whole 
or in part wtth federal funds, and bars any 
governmental agency from abridging that 
"right of free exercise of voluntary prayer 
or reltgioua mecUtation." The section further 
provides a cause of action !or Individuals 
aggrieved by vtolatlons of this riizht, and 
requires the courts to give expedited review 
to such claims. The section defines "volun
tary prayer ot rellgtgus meditation" as "1nd1-
vtdual prayer and devotional reading from 
religious literature initiated by members ot 
the group, and prayer and devotional rendlng 
from religious llterature, proftded that any 
person so desiring ts excused from parttc1-
patlng .•. " 

• 
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In Engel v. Vitale, 370 U.S. 421 ( 1t10~, 

and Abington School Df!trfet v. Schempp, 
374 U.S. 203 ( 1S63) the Supreme Court helC: 
unconstltutlonal as. a~ establtshment ot reli
gion. s~t,e sponsorship ot prayer and de,;o
tional Bible reading ln the public schools. 
A number ot state ~d lower federal courts 
have extended these rulings to bar as well 
student-lnittated prayer a.nd Bible st11dy 
groups 1n public elementary and secondary 
schools. Brandon v. Board of Educatton of 
the Guilderland Central School ~trict. 635 
F. 2d 971 (2d Ctr. 1980): John!on v. Hunt
ington . B~ach Unton Hitlh School Dfstrfct, 
137 Cal. Rptr. t3, 68 Cal. App. 3d 1 (Ct. App.), 
cert. dffl. fM U.S. 8'1'1 '1977\: Trietlff v. 

Board of gducat((m of the CitV of BufJalo, 
65 A.. 2d 1, ~ N.Y.S. 2d 912 {App. Olv. 1978), 

Because a. baalc canon ot statutory con
struction la to so construe statutes to avold 
:onstltutlonal questlon.s, this section has 
,een deliberately designed to statutorily re
:erse the above rulings. The right stated 
>Y the section is a rlgllt of tndtvictual prayer 
,r· rellgioua meditation although it is not 
1es1gned to exclude some element of group 
1evotional reading u well. 
TtTLS '1-IUGBTS or ULIQlOUS INSfftlTtlONS 

AND J:DtrCATIONAL AITILlATES 

Section 601. Thia section would bar the 
Cederal government from imposing on a 
tariety of church~related organizations any 
requirements with respect to adrn!Mions 
policies, tnatructlonal~r training materials. 
lnstructton or me thodologlcaP hiring or 
selecting ot employees and staff, contract~al 
relationships with employees and staff. or 
operattna procedures, The only exceptions 
would be '"reaSOnable health and ftre regula
tlona" when promulgated by a federal in• 
strum;ntaUty uerclalng the authority of , 
local government. and requirementa imposed 
pursuant to the CtvU R1ghtl Act ot 1964. 

The latter would be 11m1ted to require
ments wlth respect to race, creed. color. 
national or1g1n. (l.a., not su) and wO'Uld 
include reqwremen_ts .. relating to affirmative 
action, quotaa, gutdellnea. or actions de
signed to overcome racial imbalance." The 
church-related organlZatlons covered by th 
section woUld be ch1lcl care centers, orphan 
ages. roster homes, soctal action training pro 
grama. emergency shelter& tor abused chll• 
dren or spouaea. achoola. Juvenile delin•
quencr ~r drug abuae treatment centers or 
homes. and •~s1mll&r" prograrna or tnatltu
ttona. 

Most· government regUlatton ot the above 
named typee of organization.a would be State 
and local in nature rather than federal. But 
the federal government does regulate con
cUtlons - of employment and doe&. lmpoae a 
variety ot concUtions on organizations receiv
ing or deslrtng to receive federal ftnanctal 
assistance. 

~ Por instance, Tttle VI of the Clvll Rightl 
Act of 1964 (42 U.S.C. 2000d et seq.) bars.cUs
crtminatton on the be.sis of race. color. and 
national origin in programs and act1v1t1es re
ceiving federal ass1st.ancr. Title IX of the 
Education Amendments of 1972 (20 U.S.C. 
1681 et aeq.) b&ra d1acrtmination on the 
basts ot . sex ui federally aasiated education 
programs: Section 504 ot the Rehabllltatlon 
Act 1973 (29 U.S.C. 794) bars d1scrtm1natlon 
1n federally assisted programs on the basis 
of · handicap. None except church-operated 
programs recetvtng federal asal.stance from 
t.hese obllgation.s. 

Tttle vn of the Ctvtl Rights Act ot 1964 
(42 u.s.c. 200e et seq.) bars discrimination 
in employment on the basis ot race. color. 
national origin. sex, ,uid religion. and does 
exempt church-operated schools and colleges 
wtth respect to dtscr1minatton on the basis 
of religion. But no such exemption attaches 
to such tnst1tutlons for discrimination On 
the other prohibited basis. or !or any pro
hibited discrimination by- non.academic 
church programs. Similarly, the minimum 
wage and maximum hour provisions-ot the 
Fair Labor Standards Act (29 U.S.C. 201 
et seq.) make no exception for tellglous or
ganizations as such. 

Particular grant-in•ald programs may impos' adcUt1onal requirements on the operat
ing ..,procedures of recipient organizations, 
wtthout exoeptlon for church-operated pro
grams. Title XX of the Social Security Act 
(42 U.S.C. et seq.). tor instance. authorizes 
grants to the States !or & va.rtety of social 
services. such aa day care, prevention o! child 

abuse. and foster care. Por at leaat some· of 
these programs, the statute and/or the im• 

. plement1ng regulattona impose detailed re
qutrementa on the Ultimate recipients with 
respect to staffing ratios, educational re
qutrementa for personnel. etc. see. e.g., 42 
u.s.c. 1397a(a) (9) {A) and 45 CP'R Part 
71, 45 Ped. Reg. 17881-85 (March 19, 1980) 
(day care requirements). 

Section 301 la intended to eliminate the 
appllcabtUty- ot vtrtua.Uy all auca .Federal 
regulatlOJa and concUtlona to the named 
cburch-OJ)el'&tecl programs and organizations 
with the exception of certain aspects ot the 
Civil Rlghta Act of 1964, and tb.us would 
substantially alter ext.sting law. 

Tm.a VI-KISCEU.ANJCOVS 

Section 801. Jurtsd1ct1on. 
Section 601 {&) would provide jurtscUction 

ln the -United States cUatrtct courta or any 
territorial court Which baa the powers of a 
district court tor suitl brought under the 
Act, without regard to the amount tn con• 
troversy. Section 60l(a) would a1ao provide 
tor venue 1n any cUstrtct ill which the de
fendant ls an inhabitant. transact.a bU&lness, 
or Ls round, and provides tor aimllar se"lce 
of process. 

Section 801(b) .would bar any action 
brought in State court under the Act rrom 
being removed. to Pederal court except when 
a .Federal otlctal or the United. Statea ts a· 
party. The aectlon would further provide 
tha~ no costa ma1 be uaesaed against the 
United. State&. 

JurtscUctton: tJ'nder exlsttng law the Fed• 
era1 courts woUld have Juriacl1ction. of suits 
broughl under the Act pursuant to the gen
eral Pederal question Jurlsdictton statute (29 
u.s.o. 1131). HoweYer, except when a Federal 
ofl1ctal or the United Stat.es la a party or 
another statute apecUica.Uy waives the re. 
qutrement. general Peder.al _q_u.e&UQJl Jurts
dictlon requires a mtntmum amount in con
troversy of ,10.000. Sectlon 601 (a) would re
move that amount 1n controversy require
ment for autta between _private parties 
brought" under thLa Act. -

Venue and Sentce: The venue and senice 
• provtaons appear to expand present law tor 

::iuits brought under the Act. 28 u.s .c. 1391 
( b) provides that venue llee in the cUstrict 
where all defendants re&ide, or where the - - ·---- , _ _. ____ -· .. . 

s This phrase may be intended to state 
"lnstructlon or methodology." 
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~M"" • .n .... .&J.l """ ~~"" u.i. 1u11nc11vidual, on the collectlon matters to exclude the 
section 601 (a) of the Act would create· Ua.- validity and appropriateness of the 1'.na.l 
bUlty to 1uit ln any district where the ind!• determ111at1on. 
vtdual transacts business or ls tound, even Subsection 603(d) provides that a person 
l! only. transtently. In the instance of a cor- aggrieved by a 1'.nal determ.lnatlon under 
poratlon, section 601 (a) of the blll does not aubsectlon (b) may seek review in a United 
appear to alter venue (although the change States Court of Appeals within twenty days 
in ·linguiattc style may- aubJect the proposed• atter the determination. Review ta to be ln 
subsection to a different 1Dterpretat1on than . accordance with the Adm.1D1Strat1ve Proce-
current la\Y). . dure Act (S U.S.C. 706). ·• . 
. In the tnsu.r,.~ of a government omci&I of · The .lmpoattlon of a clvil tine ta common 

the United Sta.tH as a defend.Ant, 28 u.s.c. to federal·•regulatory achemea, usually aub-
1391 ( e) provide• for vemie ( 1) where the de- aequent to some form ot proceedings aa out• 
.tendant resides, (2) where the-·cause arose, Uned above. 
(3) where real property that ls the subject of Thua, the provtaton. while new to federal 
the action is situated, or (4)· where the plain• law u part of thia bUl, would not be unusual. 
tttr resides u no real property ls involved. Sec• The authority ot the Attorney General to 
Uon 601 (a) of the blll would appear to limit collect the ftne ta a restatement ot the At• 
venue to the residence ot the omcer belng • ~orney General'• authority under 28 u.s.c. 
aued and eliminate venue where the cause · u09. SH, 51 '7. and 547. 
aroae. where any real property may emt, or ~• authority to delegate the collection 
where the plai.Dtttr resides. tunction ls a restatement of the Attomey 

Genera1·1 authority under 28 U.S.C. 510. The 
Section 601(a) ot the blll provides for , provtsion requiring ftllng ot an appeal trom 

service of procesa.tn any diatrlct 1D whlcb the a determination wtthin twenty da\"s and the 
defend.ant may be found. Initial procesa ls restriction on revtew ot collection matters 
nsenttal to personal J urtsd.lction over the are not uncommon. 
defendant. and. accordingly. 1D the sense of It la my opinion that Congress baa the au-
Arvice ot the complaint, thls subsection pro- ·thority to enact these provisions. . 
vides for nationwide semce of process. This Section 604. Contrary St1pUlat1ons Vold. 
ls not uncommon 1n terms ot asserting Juris- Thia section would provide that any agree
dictlon. , ment contr&r7 to the provtatom ot the bW 

Remo\fal: Existing law permits·the removal ts vold. . 
from State court ot all dvll actlona over Tbls provision la new. and therefore, 
whlcll the federal ~ct courta have orig• would not directly atrect exlstlng 1aw. 
lnal Juriadictton: See 28 u.s.c. 14'1. Exlattng A.a long u this provision ls applied pros• 
law further permlta the removal from State pectively. there would not appear to be any 
court to ·federal d1atrlct court ot au cs.vµ and conatltut1onal lnArmity. However. should 

· ---=.- . . the proYision be applied retroactively (to 
cnmtnal actlona in wblcb a federal otnci&l agreements made prior to the enactment of· 
·or the United States la the respondent. Su the blll), the Jmpalrment of Contracts 
28 U.S.C. 14'2. 'l'bua, for suit.I brought under clause ot Article 1. sectton 10. clauae 1 ot 
thla Act. the removal authority granted by the Constitution or the due process claus·e, 
Section 601 ( b > woulabe generally coc&t stent of the Piftb and Pourteenth Amendments 
wtth the latter statute but aubat&Atl.slly nar- (under a taking wtthout Just compensation 
rower than the former ono. , theory), may be lmpllcated.- It la not possible 

Coats: Rule M(d) of the Ped.era! Buln of to analyze m detau whether the provts1on, 
C1vU Procedure states the 1eneral rule that 
costs may not be taxed agatnat the United u- applied, would Violate these constitu• 
Statea Ulllesa specU1cally proVlded tor by law. tional atrictures. but the provision does not, 
SecUon 601(b) ot the b111 restates that gen• on tta f_ace, appear to be unconatttutional. 
eral rule. · · 5ectlon 60&. Report to Congress. The sec-

COngresa has the const1tut1onal authority tion requires the Secretary (what secretary 
to set &mrmatlvely the Jur1adiction of the d1a• ls not apec1fted) to ftle a report with Con-
trlct courta and to provide tor procedure 1n grass witbln thirty months on the lmple• 
the courts. Wayman Y. SouUl4Td, 23 U.S. (10 mentatton of the bill. 
Wheat.) 1 (1826). .J · . Section 606. Effect on Other Laws. This 

Section eoi. L1m1tat1on. on Actions. Thia section provides a rule of construction that 
aectiOD would -provide tbat a civ11 action the bill does not ·Umlt. but 11 tn addition to, 
mU1t be- brought wtthin m yean after the any other private right provided ln f eder~l 
cauae of ac.tion aruea. or state law. • · 

Th1a, section further providea · a common Thla section ta new. and lt ia my view that 
llml-tatton in the law. The determination of Congress baa authority to reqUlre such an 
a. ·m year 11m1tat1on la not unusual. interpretation. 

Congress poaseasea the authority to llmlt Section 607. Authorization of Appropria• 
llabWty to a given perlod of time. Warman ttona. Thia section authorizes appropriations 
v. South4rd., 8Upra. to carry out the provlstona of the bill and 

Section 603. Enforcement. does not specify a limitation on the amount. 
sectlon 603(a) provtdea that any pel'30D The open.. llnutatton on the amount ls not 

who viola.tea any proviaion. ot the bW or intended to imply- "open-ended" or other
regulattona thereunder may be subject to a wtse unlimited funding to carry out the pro
civil Ane not to exceed 16,000. The aubsec• visions ot the bUI. 
tion provides that an oUen.se la newly com- Section fJ08. Separab111ty. This section pro
mitted each day .ot the violation. The sub•· Vides tor the separab111ty ot the provisions 
section alao provides that the 1'.ne•may only of the blll, lf any provta1on la found invalid. 
be imposed after 1, hearing. Such separab111ty provisions are common, 

Subsection 603(b) provides that b.eartnp and lt la my view that Congresa haa the au
shall be conducted pursuant to the adJudl• thority to enact tbta provision. 
cation provtstons of the Admlni.strattve Pro• 
cedure Act ( 5 U .S.C. 5M) . 

Su~t1011 803(c) provides that the Attor• 
ne1, General or a delegee may collect the clvU 
11nea. payable to the United States. 1D the 
dlatrtcii courta. The subsection 11ml ta review 

"'· 




