Ronald Reagan Presidential Library
Digital Library Collections

This 1s a PDF of a folder from our textual collections.

Collection: Blackwell, Morton: Files

Folder Title: Department of Health and
Human Services (4 of 6)

Box: 6

To see more digitized collections visit:
https://reaganlibrary.gov/archives/diqgital-library

To see all Ronald Reagan Presidential Library inventories visit:
https://reaganlibrary.gov/document-collection

Contact a reference archivist at: reagan.library@nara.gov

Citation Guidelines: https://reaganlibrary.gov/citing

National Archives Catalogue: https://catalog.archives.gov/


https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/document-collection
https://reaganlibrary.gov/document-collection
mailto:reagan.library@nara.gov
https://reaganlibrary.gov/citing
https://catalog.archives.gov/










U.S. Public Healtl rvice
Off ofthe Assis tS ary for Health

_...-e of Disea wvention and }  Ith Promotion
J. Michi M lis, M._ .,
Deputy Assis ec 1 for Health

fice ~ ealth Info ion, Health i  notion and
rnysic... - ..ness nnd | s Medicine
~ wrence W. __eel .P.H., Director























































































































































































From

wak ith






[

b

)

2 L3 . . . ': e e

The cumbent is responsible for ensuring the uniform and consister
administration and enforcement of statutory labor standards in HUD
progrems and performs required acministrative function , pursuznt to
Title 29 CFR Part 5. e is additionally responsible for the proper
acministration of the lazbor standards provisions of the Housing Act of
1937, as amended. He provices overall functional supervision to field
Lebor Relations personnel in the carrying out of such lebor stendards.

By virtue of tt incumbent's expertise in the brt¢ 1 and ramified fiald of
labor relations as it impinges on the varied and complex programs of = e
Depariment, the Secretary relies on the professionel judgment and . ‘scnal
talents of the incumbent to develop and carry out effectively a wmeanini, Jl
pregrem of Jabor reletions. His accomplishments are judged Turdamantally
by ine resultis achieved through the rapport wihicnh he establishess and
mainteins within the Department and elsewhere, both in the private and
public sectors, with the varied individuals and croups involved in
implemanting HUD programs. The incumbant must apply imagination and
resourcefuiness to the solution of many and varied human relation probiems
at the local and regional level, mincful of community attitudes and
established public policy and based on his continuing relationships W
representatives of organized labor, various segments of industry ‘and S.






Tnit 1 States Department of Justice

ASSISTANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

WASHINGTON, D.C. 20530

The Honorable Str¢ Thurmond
Chairman

Committee on the Judiciary
United States Senate
Washington, D. C. 20510

Dear Chairman Thurmond:

You have solicited the views of the Department of Justice
on S.J. Res. 17 and 18, measures proposing amendments to the
Constitution for the protection of unborn children. The De-
partment of Justice defers to other agencies regarding the

wisdom of these measures; our comments are directed solely to
their probable legal effect.

These proposed constitutional amendments, which are
similar in most essential respects, provide in section 1 that:

With respect to the right to life, the word "p rson"
as used in this article and in the fifth and fourteenth
articles of amendment to the Constitution of the United
States applies to all human beings irrespective of age,
health, function, or condition of dependency, including
their unborn children at every stage of their biological
development.

Section 2 provides that:

No unborn person shall be deprived of life by
any person: provided, however, that nothing in this
article shall prohibit a law permitting only those
medical procedures required to prevent the death of
the mother.

« Section 3 of the proposed amendments grants the states and
Congress power to enforce their terms by appropriate legislation,

¢ >tion 1 v 114 de_ine the wor_ "per n" in .fth
and Fourteenth Amendments as including unborn chji for
purposes of the right to life. This section would overrule
the Supreme Court's holding in Roe v. Wade, 410 U.S. 113,
158 (1973), that unborn children are not "persons" for purposes
of the Fourteenth Amendment. The proposed amendments, however,




i p?ly only to the r ht to life, not to the rights of liberty
or property which are also protected by the Fifth and Fourteenth
Amendments. Thus, unborn children would not by virtue of

§ 1 become entitled to the protections of liberty and property
accorded by the Constitution to persons who have already

been born.

Section 1 would prohibit the federal government and the
states from depriving an unborn child of life without due
process of law. Although the meaning of this section cannot
be determined with any confidence in advance of a { .1
legislative history, it is likely to have at least the
following two eff cts: (1) prohibiting state or fec ral emp. rees
from directly performing or assisting in abortions; and (2)
prohibiting states and the federal government from providing
funding for abortions performed by private physicians. 1In
addition, § 1 might be read to prohibit governmental involvement
with birth control techniques, such as the morning- fter pill
or the intrauterine device, which destroy the fertilized
ovum after the technical moment of conception; to bar
governments from employing medical techniques to improve the
mother's health which have the foreseeable, but unintended,
effect of killing the unborn child; to provide a "constitutior 1
tort" remedy for medical malpractice or other wrongful conduct
by state or federal employees which kills the unborn child;
and to prohibit a variety of other govermmental conduct
which is a relatively direct cause of an abortion.

Section 1 would not absolutely prohibit a government from
taking an unborn child's life; the government could do so as
long as it accorded the unborn child "due process" of law.
As a matter of "substantive" due process, it appears likely
that a govermment could constitutionally kill an unborn
child by aborting the fetus only if its death wi¢ necessary
to save the mother's life. 1In any other situation, the
unborn child's interest in remaining alive (augmented by the
govermment's interest in prot :ting potential life) would
probably be held to outweigh any interest the mother might
have in her health, comfort, or ability to choose whether to
terminate her pregnancy. As a matter of "procedural" due
process, § 1 would probably require some kind of a hearing
at which the unborn child's interests are represented before
the government may intentionally deprive the unborn child of
life.

Section 2 of the prc¢ »>sed ame: nents would prohibit the
feder 1 »>vernment, the states, or any private ; :son from
depriving an unborn child of life. Section 2 would impose a
nationwide prohibition on abortion. Such a prohibition would
probably be self-executing for purposes of civil remedies; a
guardian ad litem or other representative of the unborn child
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We : uncertain why tates are granted explicit enforce-
ment power in section 3. Grants of enforcement power to
Congress are appropriate because that body exercises only
such legislative jurisdiction as is delegated to it by the
Constitution. TI states, on the other hand, exercise "1
legislative jurisdiction not divested by the Constitution.
U.S. Const, Aamend. X. In light of §§ 1 and 2 of the proposed
amendments, it is clear that there is no divest :nt of state
power to enforce these amendments. Hence, the § 3 grant of
enforcement power to the states see ; unnecessary. It
could, moreover, introduce considerable complexity into the
enforcement process, since it is unclear whether the Supremacy
Clause would operate to make federal statutes prevail when
state and federal laws each direc "y authorized by § 3 are
found to conflict, and whether a statute enacted by a state
under the § 3 power would be considered a federal rather
than a state law. 2/

Sincerely,

Robert A. McConnell
Assistant Attorney General
Office of Legislative Affairs

2/ In this regard, S.J. Res. 17 seems slightly preferable, since
unlike S.J. Res. 18, S.J. Res. 17 states that the enforcement
power is vested in Congress and the states "within their
respective jurisdictions." Although this language is not
entirely clear, it seems to imply that, in the event of a
conflict, federal enforcement legislation would prevail over
state enforcement measures by virtue of the Supremacy Clause.











