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THE WHITE HOUSE

WASHINGTON
October 6, 1983

MEMORANDUM TO : FAITH RYAN WHITTLESEY
FROM: MORTON C. BLACKWELL

SUBJECT: MEETING WITH CONSERVATIVES REGARDING
OMB CIRCULAR A-122

Revision in list of participants:
Doug Cannon, OMB will be attending.

Dr. Marshall Breger recrets that he will not ] ab.! to af




CONFIRMED FOR MEETING

Fai 1 Ryan Whittleseyv
Morton C. Blackwell
Joe Wright - OMB

Mike Horowitz - OMB

Gary Curran - American Life Lobby

Greg Butler - (Paul Weyrich's designee)
William Olson, Esa. - (Howard Phillips' desiqnée)
Dr. Marshall Breger - Heritage Foundation (Mike Horowitz invi
Richard Dingman - Moral Majority
REGRETS
ive Denholm - Public Service Research Council
Dr. Ron Godwin - Moral Majority
Paul and Judy Brown - ¢ 1 Life Lobby
T 11:00 a.m. Thursday Oct .er 6, 1983
LOCATION: OEOB rm 248

JPIC: OMB Circular A-122, Defunding advocacy grouns.
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WASHINGTON

October 7, 1983

MEMORANDUM FOR MORTON C. BLACKWELL

FROM: FAITH RYAN WHITTLESEY
SUBJECT: Cirrnlar A-122

As we discussed, may I please have for the Senior Staff
Meeting on Tuesday morning (8:00 AM), October 11, a
report on the Conservative position on the final dis-
position of A-122.









Vol =2V, iber IV
March 10, 1983
Page Three--

A large number of groups and-coalitions have come to :her to form the
Cc-"ition on A-122, to fight the revisions to A-122. [INDEPENDENT SECTOR
provides the "secretariat" for the A-122 Coalition. We will continue to
watch closely what action OMB takes in coming weeks, and will keep you
informed.

| ANWHTIF | ENJOY THF PHASF NNF YICTORV!
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THE WHITE HOUSE

WASHINGTON
October 6, 1983

MEMORANDUM TO : FAITH RYAN WHITTLESEY
FROM: MORTON C. BLACKWELL
SUBJECT: MEETING WITH CONSERVATIVES REGARDING

OMB CIRCULAR A-122
Revision in list of participants:

Doug Cannon, OMB will be attending.

Dr. Marshall Bre¢ r recgrets that he will not be ab.

to






DEFINITTON OF A-122

OMB'S CIRCULAR A-122, "COST PRINCIPLES FOR NONPROFIT ORGANIZATIONS", IS i1 MENT
GUIDELINE USED TO DETE! INE COSTS CHARGED O FEDERAL GRANTS AND CONTRAC’

. [ Ffines "allowable" costs and states how these costs are to
be calculated.

. Covers all nonprofits except:
- sta : and local governments,

- hospitals, and

- colleges and universities.






DESCRIPTION OF PROPOSED REVISION IN A-122

THE PROPOSED A-122 LOBBYING REVISION WILL PROHIBIT FEDERAL GRANTEES AND (RACTORS

FROM USING FEDERAL MONEY TO PAY FOR MOST KINDS OF LOBBYING AND POLITICAL FIVITIES.
IT WILL NOT RES RICT ORGANIZATIONS FROM ENGAGING IN LOBBYING OR POLITIC? VOCACY
WITH THEIR OWN FUNDS; IT SIMPLY STATES FEDERAL MO Y CANNOT BE USED TO I OR THESE

ACTIVITIES.






REVISIONS SO FAR - A ROCKY ROAD

b
|

IN JANUARY,.OMB PUBLISHED A TOUGH PROPOSAL DESIGNED TO EFFECTIVELY DEAL V TH THE

PROBLEM:

. Over 42,000 comments were received: 25,500 in favor, and 16,500
opposed.

. Many of those opposed stated support for the general principle
but objected strongly to the proposed accounting treatment.

. Hearings were scheduled on Hill -- Brooks actually held a severe:
critical hearing -- riders prohibiting A-122 revisions would protl
have been included in legislation.

. OMB withdrew proposal at the end of the 45-day public comment per

and stated that:
~ Consultation with interested groups would occur.
~ Changes would be made.

- A-122 revision would be reintroduced at end of July
for 45 - 60 day comment period.



DRATT

Office of Management and Budge:
Circular A-122

Cost Principles for Nonprofit Organizations

Circular A-122 is revised as follows:

1. Insert a new paragraph in Attachment B, as follows: "B21
Lobbying and Related Activities,

a. (1) Organizations shall include, as vpart of their annu 1
indirect cost proposal, a statement identifying by
category costs attributable in whole or in part to
activities made unallowable by subparagraph b, and
stating how they are accounted for.

Comment: The fact that a cost included
in the proposal discussed in sul jraragraph
a(l) (such as an « ployee’s salary, an
item of equipment, or the cost of a
facility) may be used in y -t for
lobbying or related activities, as
defined by subparagraph B21 b, does not
make the remainder unallowable.

(2) The certification required as a part of the
Financial Status Report required under Attachment G of
Circular A-110 shall be deemed to be a certification
that the requirements and standards of this paragraph,
and of other paragraphs of Circular A-122 respecting
"lobbyi and related activities," have been comi” led
with.

(3) Organizations shall maintain adequate records to
demonstrate that the determination of costs as being

allowable or unallowable pursuant to subparagraph a(l)
above complies with the requirements of this Circular.

Comment: As with other costs under this
Circular, to the extent that such

o @ - u a

question, shall be disallowed.



(4) For the purposes of complying with subparagr: 1 a,
there will be no requirement for time logs, calendars,
or similar records documenting the activities of an
employee whose salary is treated as an indirect cost,
and the absence of time logs or comparable records for
indirect cost employees not kept pursuant to the
discretion of the grantee or contractor will not serve
as a basis for contesting or disallowing claims, unless:
(a) the employee engages in lobbying or related
activities more than 25% of the time or (b) the
organization has materially misstated allowable or
unallowable costs within the preceding five year period.
Agency guidance regarding the extent and nature of
documentation required pursuant to subparagraph a(3)
shall bhe reviewed under the criteria of the Paperwork

Reduction Act, to ensure that requirements are the 1 L
burdensome necessary to satisfy the objectives of this
subparagraph.

Comment: This provision is for the

purpc 2 of assuring t! : agencies 4
auditors must rely on the good faith
estimates of time spent on lobbying by
such employees, or upon outside evidence.

(5) Agencies shall establish procedures for resolving in
advance, in consultation with OMB, any significant
questions or disagreements concerning the interpretation
or application of subparagraphs a or b. Anv such advance
resolution, if in writing, shall he binding in any
subsequent ttlements, audits, or ii stigations with
respect to that grant or contract for purposes of
interpretation of this Circular.

b. Notwithstanding other provisions of this Circular, costs
associated with the following activities are unallowable:

(1) Attempts to influence the outcomes of any Federal,
State, or local election, referendum, initiative, or
similar procedure, through in kind or cash
contributions, endorsements, publicity, or similar
activity;

. R |
(including the publishing or distributing



of statements), any political campaign on
behalf of any candidate for public
office." 26 U.S.C. Section 501(c) (3).
In addition, for purposes of defining
®"influencing legislation,®™ the Internal
Revenue Code defines "legislation®™ to
include "action with respect to Acts,
bills, 1 jolutions, or similar items...
by the public in a referendum,
initiative, constitutional amer 1t, or
similar procedure.® 26 U.S.C. Section
4911 (e) (2).

In one res :t, ‘" is subparagraph is
narrower than the Internal Revenue
provisions, because it is confined to
®"contributions, endorsements, publicity,
or similar activity,” in contrast to the
broader proscription of "participat{ion}
or interven[tionl, directly or
indirectly...®

(2) Establishing, administering, contributing to, or
paying the expenses of a political party, campaign,
political action committee, or other organization
established for the purpose of influencing the outcomes
of elections;

C ent: The Internal Revenue Service
has included v’ "~ "1 the list of
disqualifying activities under 26 U.S.C.
Section 501 (c) (3) the following:
*participa(tion] or interven([tion],
directly or indirectly, in any political
campaign on behalf of or in oppostion to
any candidate for public office.” 26
C.F.R. Section 1.501(c) (3) - (c)(3) (iii).

(3) Attempts to influence legislation pending before
Congress or a State legislature by communicating with
any member or employee of the Congress or legislature,
(including efforts to influence state or local officials
to engage in similar lobbying activity), or with any
government official or employee in connection with a

¢ on 1 or « p) red ! lation;
Cc t: T T 1n_, tal § '
and General Government Appropria ict

traditionally contains a rider providing:
®No p: :t of any appropriation contained






su ari _aph is e narrowly tail i
than these provisions, because it is
limited to efforts to obtain concerted
acti as on the part of the public and
does not, therefore, include mere
attempts "to affect the opinions of the
general public or any segment thereof,"
if such attempts do not lead to concerted
action. This is consistent with the
GAO”s interpretation of the "publicity or
propag. 1a® appropriations rider. See

1 202975 (Nov. 3, 1981).

(5) Legislative liaison activities, including
attendance at legislative sessions or committee
hearings, gathering information regarding pending
legislation, and analyzing the effect of pending
legislation, except to the extent that such activities
do not relate to lobbving or related activities as
defined by paragraph 1l.b. hereof.

Comment: The costs of all legislative
liaison activities are made unallowable
for contractors under the current Defense
Acquisition Regulations (DAR), Section
15-205.51, but are al. ral~ for civilian
contractors under the current Federal
Procurement Regulations (FPR), Section
1-15.205-52,

This subparagraph is narrower than the
DAR provisio , because it only makes
legislative liaision costs unallowable if
they relate to otherwise unallowable
lobbying activities.

Notwithstanding subparagraph b, costs associated with
the following activities are not unallowable under th:
paragraph:

(1) Providing technical advice or assistance to the

Congress or a State legislature or to a member,

committee, or other subdivision thereof, in respc se to

a svecific written reque : by such member, legislative
7, '

Comment: This tracks the (« ‘:eption at 26
U.S.C. :ction 4911 (d) (2) (B).



(2) Any communication with an executive branch official
or employee, other than a communication made expressly
unallowable by paragraph 1.b.(3) hereof.

Comment: This is identical in substance
to the exception at 26 U.S.C. Section
4911 (d) (2) (B). Read in conjunc »>n with
subp. agraph b(3), the effect is to make
clear that the only contacts with
executive branch officials made
unallowable are those in innection with
the sign: j or veto of enrolled bills, or
attempts to use state and local officials
as conduits for grantee and contractor
lobbying of Congress or state
legislatures.

(3) Any activity in connection with an employee’s
service as an elected or appointed official or member of
a governmental advisory panel;

(4) Any lobbying or related activity at the state level
for the pur e of influencing legislation dire :ly
affecting t ability of the organization or cost to the
organization of performing the grant, contract, or otl r
agreement; however, state governments acting as
subgrantors may, through appropriate state processes,
waive the current practice under OMB Circular A-102
making Circular A-122 applicable to nonprofit
subgrantees with regard to such lohbying activities at
the state level as are deemed appropriate.

Comment: The Internal Revenue Code

provisions defining *° “luenci
legislation” cover lobbying at the state
and local level, do the current

Defense Acquistion Regulations (DAR),
Section 15-205.51 and the current F " ‘:ral
Procurement Regulatic ; (FPR), Section
1-15.205-52. This subparagraph is
narrower than those provisions because
(1) lobbying at the local level is not
covered. and (2) lobbving at the state
A » i

_ ; : €0 wue
grantee or contractor of performing the
grant or contract; or (b) when states
chc » to adopt rules waiving such
restrictions for their federal grant
subgrantees.



(5) Any activity specifically authorized s statute to

be undertaken pursuant to the federal grant, contract,
or other agreement.

Comment: This Circular does not, nor
could it, limit the ability of Congress,
subj t to constitutional constraints, to
appropriate funds for the use by

contractors or grantees for lobbying or
related activities,

2. I naumber subsequent paragraphs of Attachment B

3. 1Insert language in subparagraph B.4.b of Attachment A, so
that it reads as follows:

b. Promotion, lobbying or related activitis (as defined by
subparagraph B21(b) of Attachment B), and public relatio:

Comment: This is a technical language
change, which amends the former term

®2 "7 7ing" to "7 bby a1 - relatc "
activitic ," The added language is “or
related activities (as defined by
subparagraph B21(b) of Attachment B)."









ISSUE

1. Direct legislative
lobbying

2. Grass roots lobbying

COMPARISON OF A-122 WORKING DRAF ,

JANUARY FEDERAL REGISTER PROPOSAL, Ab

DEFENSE ACQUIS TION REGULATIONS

DISALLOWED LOBBYING ACTIVITIES

A-122
WORKING DRAFT

Restricts only federal and
state (not local) lobbying.

Disallows "communicating”

with legislature members or
emplovees to influence

pending legislation, (including
efforts to utilize state and
local officials as conduits for
the same).

Source: Less restrictive
than Internal Revenue Code
definition of "influencing
legislation.,”

Restricts only federal and
state (not local) lobbying.

Covers attempts to
influence pending legis-
lation only. Explicitly

describes prohibited
activities.

Source: T.ess restrictive than
Internal Revenue Code
definition of "influencing
legislation.”

decisions,

JANUARY FEDERAL
REGISTER PROPOSAL

Restricts lobhbying

at all levels,

Disallows communication
with legislature members or
emplovees to influence
"governmental decisions."

Restricts lohbying at all
avels.

Disallows anv attempts to
influence "governmental

)2

DAR

Restricts 1c¢
at gll leve]l
iisallows ":
or communic:
legislature
emplovees tc¢
indirectly 1
legislative

ying

activity
m" wi h
ibers or
.rectly or
.uent any

————

.10n,

Restricts 1c¢
levels

Broadly defi

vying : all

5 pr¢ ibite

activities as "to engage

¢ v campaigr
others to ir

> encourage
sence" any

legislative

tion.




ISSUE

3. Executive branch
contacts

4., Legislative liaison

5. Litigation

6. Political
activities

A-122
' JRKING DRAFT

Contacts with government
officials allowable, except
to influence signing/veto of
state or federal legislation,
or efforts to get state and
local officials to act as
con 1its for unallowable
lobbying.

Source: Less restrictive than
Internal Revenue Code,

Disallows when related to

unallowable lobbying activities.

Restriction in Januarv proposal
deleted.

Disallows varticipation in or
contributions to (1) elections,
referenda, initiatives, and
similar procedures, and (2)
political parties, campaigns,
and PACs, (Derived from
disqualifying political
activities under Internal
Revenue Code).

JA JARY FEDERAL
REGISTER PROPOSAL

Disallowed attempts to
influence "introduction,
vassage, amendment, defeat,
signing or veto of legis-
lation.” Also "licensing,
grant, rulemaking, formal or
informal adjudications, rate-
makings, quidelines, policy
statements."

Not expressly addressed; most
such activities covered under
broad terms of definitions of
disallowed activities,

Disallowed litigation on behalf
of others, unless specified in
grant or contract,

Same as current draft.

Not covered,

Disallowed,
> exceotions.

Not covered,

Not covered.

t not

define



EXCEPTIONS

A-122 WORKING DRAFT

1. Providing technical advice or
assistance to legislative body in
response to specific written request.

2. Activities specifically
authorized by law to be undertaken
pursuant to grant or contract.

3. Employee activity related to
service as elected or appointed
official, or on governmental advisory
board.

4., T.obbying at state level to influence
legislation directly affecting organi-
zation”s ability or cost to perform grant
or contract.

5. Lobbying at state level by states”

subgrantees, if the restrictions are
waived through appropriate state
process.

Not made allowable.

TO DISALLC ED T.OBBY IG ACTIVITIES

JANUARY FEDERAL REGISTER PROPOSAL

Same in effect as current draft,

Similar,

Not made allowable.

Not made allowable.

Not made allowable,.

6. Distributing nonpartisan
analysis, study, research.

DAR

Not

Not

Not

Not

Not

Not

made

made

made

made

made

made

¢

lowable,

lowable.

lowable,

lowab 2,

lowabhle.

lowable,



SSUE

. General cost
treatment

UNALLOWABLE COST Ti ATMENT

A-122
WORKING DRAFT

For all cost categories,
only the portion used for

JANUARY FEDERAL
REGISTER PROPOSAL

lobbying is unallowable,

The entire cost of most items
(e.qg., salaries, office space,
equipment) was unallowabhle if
any portion was used for
lobbying.

AR

roadly stat
costs of lob
unallowabhle,.

that the
ing are



ISSUE

1. Accounting format;
disclosure

2. Certification

3. Documentation
requirement

4. Documentation
walver

5. Agency responsi-

bilities for gquidelines

ADMINISTRATIVE REQUIREMENTS

A-122
WORKING DRAFT

The organization®s annual
indirect cost rate proposal
must include a statement
identifying and accounting for
unallowable lobbying costs.

A single certification is
required of completeness and
accuracy of lobbying informa-
tion in cost statements, and
compliance with this revision.

Documentation is required

for allowable costs, with
penalty of cost recovery for
items not properly documented,
(Standard A-122 procedure),

Organizations cannot be

required to maintain time logs
for indirect cost emplovees who,
according to good faith certifi-
cation, spend less than 25% of
time lobbying.

Agencies must establish procedures
to resolve interpretative questions

JANUARY FEDERAL
REGISTER PROPOSAL

The Januarv proposal did not
include anv administrative
guidelines or requirements,

in advance, in consultation with OMR,

DAR

Existing DAR a' »unting
treatment util :d; general
cost breakdowns required,

s >ject to ext( s3ive audit
review.

None,

Same reguiremer . H ‘ever,
in reality, DAR audits are much
more frequent . 1 col rehensive.

Not specifical: addressed.
Covered by exi: .ng D2
guidelines,









EAALT PRANK HORTON. N.Y.
JOnN N
WALLIA
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NINETY-EIGHTH CONGRESS : -1

Congress of the W|nited States
Aonse of Representatives :

LEGISLATION AND NATIONAL SECURITY SUBCOMMITTEE
OF THE .

COMMITTEE ON GOVERNMENT OPERATIONS
RAYBURN HOUSE CFRCE BUILDING, ROOM B-373
WASHINGTON, D.C. 20515

November 14, 1983

The Honorable David A. Stockman
Director
0ffice of Management and Budget

wash1|‘=§z;:_ 20503 -
Dear M = 4’0:#\

Last Thursday, November 10, the Subcommitteé on Legislation and National
Security of the Committee on Government Operations held a hearing on OMB's
latest proposed revision to Circular A-122, Testimony-was heard from a dozen
business and nonprofit groups, all of whom would, or whose members would,
be subject to the new provisions of Circular A-122 or those of the companion

regulations of GSA, NASA, and DOD. All of them expressed considerable concern
a confusion over what certain provisions of the proposal mean.

It appears that this proposal seeks to replace the time-tested definition
of "lobbying" contained in the 1.R.S. Code with a new, more expansive one
- and to interfere with the flow of information to Congress and other legislative
bodies. Moreover, it seeks to do this in language so convoluted and confusing
that not even the persons at OMB most closely related to the writing of this
proposal, much less the charities and small businessmen who will have to abide
by it, can determine what its various provisions really say.

It is clear that OMB's latest attempt to restrict the ability of Feder )
grantees and contractors to communciate with elected officials still needs a
great deal of work before it can be considered fair and reasonable. If OMB
" hopes to accomplish this, it will need the benefit of the comments of those
groups and individuals around the country that have the greatest expertise in

these matters.

.Only 45 days have been allotted to receive comments on this proposal,
days -which are dominated by major national holidays. 1In our opinion, 45 days
‘is not nearly enough time in which to .receive the input necessary to make this
proposal workable. We are, therefore, requesting that the comment period e
extended by a minimum of 60 days, so that comments can be submitted to OMB

unt11 the middle of February.

JACK BROOKS o FRANK HORTON
Chairman © I Ranking Minority Member







22-

Rickey Diamond of the Central Vermont Community Act1on Council said that the new
requlations "will threaten the free flow of information back and forth between gover
and nonprofits.” She continued by.noting, "I am most concerned about the doubt
question which these regqulations will bring to the minds of all those who are presan
involved in policy mak1ng in Vermont." :

Virginia Littlejohn of the Professional Services.Council stressad that "Member
es of the Professional Services Council of necessity must engage in comm :i¢ " “or
e government in order to understand policy, comply with procedures, and ¢ ict to
| regulation.” .

Mildred Shanley of the National Conference of Catholic Char1t1és noted there is "nc
de nstrated need for this type of regulation,” citing "the chilling effect of these
re lations in a democracy.”

Robert Boisture, a specialist in tax law at the Washington, D. C., law firm of Capl
and Drysdale, noted, "Congress has clearly defined in the tax laws those activities of
ari* "le organizations which are to be treated as lobbying. * * * (MB has comoletely
failed to justify imposing a more. restrictive definition of lobbying on nonpro..:
nizations receiving Federal grants or contracts.” -

Betty Wilson, President of the Center for Nonprofit Corporations, remarked, "It
is unreasonable to ask these organizations to perform necessary services and to carry
1t public policy but accept as a condition, l1oss of their rights to communicate in the
usual way of citizens and their voluntary organ1zat1ons. Such a dictate is contrary
to the tradition of democratic government." .

Congressman Frank Horton, ranking Republican on the Subcommittee, said, " : se
to be looking at a document which solves an unknown problem, discourages people from
eaking with their elected representatives, treats them differently depending on which
ency is funding their projects, and is unenforceable."

Brooks noted, “Any effort to restrict communications‘between the citizens and their
ve; ent must be drawn very narrowly and with extreme care. I am willing to see if
OMB « make these rules workable and fair. If they can't, I will again lead the

~effort to get them withdrawn."®

Other members of the Subcommittee in addition to Brooks and Horton are Congressmen
te B. fascell, (D-Fla.), Don Fuqua (D-Fla.), Elliott H. Levitas (D-Ga.), Henry A.
man (D-sCalif.), Stephen L. Neal (D-N.C.), Tom Lantos (D-Calif.), John N. Erlenborn
I11.), William F. Clinger, Jr. (R-Pa.), and Dan Burton (R-Ind.).

-30- :





