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(Bill No. 336-A)

Explanation:
Italics indicate new matter added.
{Bold Brackets} indicate matter deleted on final passage.
Bold Italics indicate new matter added on final passage.

AN ORDINANCE

Amending Title 17 of the Philadelphia Code by adding
Chapter 17-400, prohibiting the City from contracting

with certain parties who reimburse or subsidize employees
for certain expenses associated with the use of certain
private organizations which bar, restrict or limit member-
ship or the use of dining or recreational facilities on the
basis of race, color, sex, religion or national origin or
ancestry; providing means for the determination thereof;
vesting the Commission on Human Relations of the City
of Philadelphia with certain powers and duties; and

further providing for the administration and enforcement

thereof.

WHEREAs, It is the policy of the City of Philadelphia that
the City will not contract with employers who maintain

employment practices or policies which discriminate on the

APP. } 611 AND 682




(Bill No. 337)

Explanation:
Italics indicatec new matter added.

AN ORDINANCE

Amending Chapter 20-300 of The Philadelphia Code by
adding Section 20-307 prohibiting the use of public funds
from the City Treasury to make payment or reimburse
City employees, executive and administrative officers and
elected City officials for business expenses and entertain-
ment in connection with the use of private organizations
which limit membership or the use of facilities on the
basis of race, color, sex, religion, national origin or ances-
try; requiring certain certifications from City employees,
executive and administrative officers and elec  City of-
ficials; and vesting the Commission on Human Relations
with certain powers and duties regarding the administra-

tion thereof.

WhEREAS, It is the policy of the City of Philadelphia
that public funds from the City Treasury shall not beu: . to
support practices of discrimination against any person on

the basis of race, color, sex, religion, national origin or

APP. NO. 61
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THE COUNCIL ~ « °

The City of New York

Int. No. 801 February 5, 1980

Introduced by the President (Ms. Bellamy) and Council Member Samuel; also Councit Mem-
bers Berman, Codd, Crispino, DeMarco, Eisland, Foster, Friedlander, Gerges, Greitzer,
Katz, Katzman, Messinger, Michels, Pinkett, Ryan, Sadowsky, Silverman, Spigner, Steingut, .
Trichter, Williams, Alter, Gerena-Valentin and Ster ¢ad and referred to the Committee
on General Welfare,

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to

the powers of the New York city Commission on Human Rights 1o elimin-
ate discrimination because of race, religion ad sex in private clubs where
a significant portion of the membership conducts or engages in business.

Be it enacted by the Council as follows:
Section 1. Chapter one, title B, section B1-2.0(9) is amended to read as follows:

9. The term “place of public accommpdati()n, resort or amusement” shall include,
except as hereinafter specified, all places included in.thc meaning of such terms as: inns,
taverns, road houses, hotels, motcls,'whct.her co'm.iuctcd for the entertainment of transient
guests or _for the accommodafion of those seeking health, recreation or rest, or restaurants,
or cating houses, or any place where food is sold fo;' co.nsumptit‘m on the premises ; buffets,
saloons, barrooms, or any store, park or enclosure \\_rhere s;ﬁrituOus or malt liquors are
sold; ice c i parlors, «  ctionaries, soda fountains, and all stores where ice cream, ice
and fruit preparations or their derivatives, or where beverages of any kind or retailed for
co;xsumption on the premises ; retail stores and establishments dealing with goods or services
of any kind, dispensaries, clinics, hospitals, bathhouses, swimming pools, laundries and )
2 lis
houses, airdromes, roof gardens, music halls, race courses, s!cat?ng rinks, am nt and

recreation parks, trailer camps, resort camps, fairs, bowling alleys, golf courses, gymnasiums, .

shooting galleries, billiard and pool parlors; garages, all public conveyances operated on land

Note-—New matter in italics.
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STATEMENT
OF
NATIONAL CLUB ASSOCIATION, WASHINGTON, D.C.

Submitted by Herbert L. Emanuelson, Jr. its President, before the Commi ttee
on General Welfare, Council of the City of New York

July 30, 1980







COMMENTS OF THE NATIONAL CLUB ASSOCIATION
TO THE
COUNCIL OF THE CITY OF PHILADELPHIA
CONCERNING
BILL NO. 336 AND BILL NO. 337




The National Club Association (NCA) appreciates the opportunity to
submit comments to the Council of the City of Philadelphia regarding Bills
No. 336 and 337.

NCA is the national trade association representing the legal, legis-
lative and business interests of some 650,000 n bers of over 900 private
golf, city, yacht, tennis and athletic clubs from coast to coast. Several
Philadelphia area clubs are members of our association. Further, as a par-
ticipating member of the Conference of Private Organizations (CONPOR), NCA
also speaks for the concerns of the millions of our citizens who belong to

this nation's private civic, fraternal, patriotic and service organizations.

One of the primary purposes of NCA and CONPOR is to defend the consti-
tutionally protected right of free association of members of bona fide pri-
vate organizations. We do not suggest or recommend to organizations what
their individual membership admissions policies should be, but, rather,

counsel them on their rights under law.

NCA is concerned that these two bills would have a severely detr :ntal
effect on private clubs and other membership organizations and on constitu-
tionally protected individual rights. Bil11 No. 336 would prohibit contractors
doing business with the City of Philadelphia from "reimbursing or subsidizing
employees for certain expenses associated with the use of certain private or-

| wh- ‘ v o R v
color, sex, religion or national origin or ancestry..." Bill No. 337 would
prohibit the City from paying or reimbursing any of its employees or officials

for business expenses and entertainment in connection with the use of such
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And this litany does not even include the litigation currently underway in
many courts attacking private organization membership policies.

The National Club Association (NCA) has been in the forefront of those
organizations which have been striving to defend and protect our rights of
privacy and association. NCA is the national trade association representing
the legal, legislative, financial, and other business interests of the private
club industry. We have been particularly assisted in our efforts by fellow
members of the Conference of Private Organizations (CONPOR), an alliance of
national private organizations for information exchange and mutual support

in defense of these rights.

We have two basic requests of anyone who examines this material:

(1) We hope this makes you more sensitive to the threats we all
confront, for it is indeed the rights of privacy and
association of every citizen which are imperiled; our
right to fashion our private lives as we wish is in jeopardy.

(2) We seek your support for further inquiry into these rights
of privacy and association as they are manifested in private
organizations. Scholarly research is welcome, of course.
We believe also that this is a topic that could benefit
greatly from intense Congressional scrutiny. All sides
on this issue could present their views and their arguments,
respond to questions, and clarify current areas of confusion
and uncertainty. Among the questions that could be covered are:

(a) What restrictions, if any, should society place on
an individual's rights of privacy and association?

(b) Should these rights be diminished because some perceive
that they should have a "right" to belong to whatever
private organization they desire?

(c) What is a truly private organization?

(d) How far can government regulations go to achieve social
objectives, especially if the nature of the social
need is tenuous and unproven?

(e) What social role is performed by a complete spectrum of
diverse private groups?

(f) What should be the role of aovernment with reaard
to - v

»

Please note that in several cases only the first page of a document is included
in this packet for illustrative purposes. For complete copies and additional
materials or information please contact:

National Club Association
1625 Eye Street, N.W.
Washington, D.C. 20006

(202) 466-8424








































Policy adopted by U.S. Judicial
Conference 3/13/81

Page 2

?ﬁe Chief Justice announced the following action:

The Judicial Conference épproved the following commentary to

Canon 2 of the Code of Judicial Conduct (i.e., that 'a judge

should avoid impropriety and the appearance of impropriety in all

activities):

-The Judicial Conference of the United States has endérsed

the principle that it 1is Jinappropriate for a 3judge to hold

membership in any organization that practices invidious

discrimination. A judge should caréfully consider whether the
judge's membership in a particular organization might reasonably
raise a question of the judge's impartiality in a case involving
issué; as to discriminatoryAtreatment of persons on the basis of
race,'sex, religion, or natiénal origin. The question whether a
Particular organization practices invidious discrimination is

often complex and not capable of being determined from a mere

examination of its membership roll. Judges as well as others

have rignts of privacy and association. Although each judge must

always be alert to the question, it must ultimately be determined

by the conscience of the individual judge whether memberShip in a

judicial office.

+ acmarts By vy g e




@Y National Club Association
(:: 1625 Eye Street, N. W.
|>J—K:}\J Suite 609
‘ ’ Washington, D. C. 20006

(202) 466-8424

COMMENTS OF THE
NATIONAL CLUB ASSOCIATION

TO THE

ADVISORY COMMITTEE ON CODES OF CONDUCT
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

CONCERNING
THE MEMBERSHIP OF JUDGES IN PRIVATE ORGANIZATIONS
WITH SELECTIVE MEMBERSHIP POLICIES

June 1980



CONTENTS

Introduction 1
Argument 2
1. Members have right to determine 2
club membership policies
2. Judges have right to belong to 4
private clubs ’
3. Unsolvable problems of definition 5
and implementation
a. The concept of invidious 5
© discrimination
b. Analyzing club membership 7

policies and practices
¢. Unanticipated consequences 10
4. Private clubs would be irreparably 11

damaged

Summary and Conclusions 12



Introduction

The National Club Association (NCA) respectfully submits these comments
to the Advisory Committee on Codes of Conduct of the Judicial Conference
of the United States. These comments pertain to the drafting by the
Advisory Committee of definitions and standards for implementing the
March 1980 decision of the Judicial Conference that it is inappropriate
for a judge to hold membership in an organization that practices invidious
discrimination.

NCA is the national trade association that speaks for the private
club industry in the United States. NCA directly represents the legal,
Tegislative, financial, tax, and other business interests of over 850
private golf, city, yacht, tennis and athletic clubs.

On behalf of its member clubs, NCA submitted comments on December 11,
1979, to the Ethics Committee of the Judicial Conference on the propriety
of such judicial memberships in private clubs. The Ethics Committee
had then been assigned the responsibility for studying this matter and
making recommendations to the Judicial Conference. NCA now wishes to
reaffirm and expand its earlier comments, a copy of which is attached.

Private membership organizations such as clubs -- but also including
fraternals, as well és service, civic, and ethnic groups -- are funda-

mentally distinguished from public facilities by their selective membership

organization and therefore refused membership-- at times for what may
be alleged to be specious, even unfair or unreasonable, grounds. The
complete authority of the organization to determine its membership also

includes the right to expel incumbent members. Although these comments
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are directly submitted on behalf of private clubs, similar, if not identical,

points could be made on behalf of neariy all private.membership organizations.

Awnu mant

As these comments later explain, the members of a private club have
the right under the Constitution to make their membership decisions by
whatever criteria they choose, and individuals - including judges - are free
to apply for membership in any private club they wish. NCA firmly opposes
any action b} the Judicial Conference -- or any-other outside agency
or group -- that would influence the decision of an individual to join or
belong to a private club, or that would prevent or discourage private clubs
from adopting and enforcing whatever selective membership policies they choose.
Specifically, NCA urges that this present effort to dissociate
judges from private organizations practicing "invidious discrimination" should
be abandoned for the following reasons:
1) Members of private clubs have a constitutionally protected
right to define their organizational membership policies
free from outside interference.
2) Judges have the same constitutionally protected right as
anyone else to belong to whatever legal private organizations

they prefer.

3) Any action taken by the Judicial Conference would pose
unsoivable problems of definition and implementation.

4) Any actions by the Conference, however well intentioned,
would stiamatize the membership policies of private clubs and

1) Members have the right to determine theij» <lub's —~mhawehin =ali~in-

Courts and the Congress have recognized that the rights of privacy
and association, as derived from the First and Fourteenth Amendments to
the constitution, ex 1 1ip proctic of priva *gani: b}

..1is extension is necessary to safeguard ti , tI 1 ‘ural, human



desire of individuals to choose their social intimates so as to express
their own likes and dislikes and to fashion their private lives by
forming or joining a club. It is a right of paramount importance to

all Americans.

As Justice Goldberg stated in his concurring opinion in Bell v. Maryland,

378 U.S. 226, at 313 (1964):

Prejudice and bigotry in any form are regrettable, but it is

the constitutional right of every person to close his home or
club to any person or to choose his social intimates and business
partners solely on the basis of personal prejudices including
race. These and other rights pertaining to privacy and private
association are themselves constitutionally protected liberties.

Justice Douglas further delineated the point while dissenting in

Moose Lodge No. 107 v. Irvis, 407 U.S. 163, at 179-180 (1972):

The associational rights which our system honors permit all white,
all black, all brown, and all yellow clubs to be formed. They also
permit all Catholic, all Jewish, or all agnostic clubs to be
established. Government may not tell a man or woman who his or her
associates may be. The individual can be as selective as he desires.

Whether analyzed in terms of a "right to associate" or a "right to
privacy," authority supports the clubs' view that they cannot be
required not to discriminate with respect to -their membership.

The issue also arose in Congress during debate over the Civil Rights
Act of 1964., That historic legislation prohibits racial discrimination
in public accommodations. But Congress made clear -that the Act did not

include private clubs or other organizations. Senator Humphrey explicitly

( i 1y 1

Take, for example, the Cosmos Club, the Army and Navy Club, the
University Club, the Union League Club, the Minneapolis Club, or
the Minneapolis Athletic Club, to one of which I am privileged to
belong. Those are private membership clubs. In fact, the
Minneapolis Club is so private that my wife cannot even go in
T | -~ us thel door...It r 1ly is
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discrimination. I protested, but to no avail. But this bill
would not eliminate that kind of discrimination. It is a private
club. I wish to make it clear that I do not believe there should
be a Federal law which provides that a private club should be
managed this way, or managed that way.

As a result, the House report on the 1964 legislation provides:

Where freedom of association might logically come into

play as in cases of private organization, Title II quite

properly exempts bona fide private clubs and other establishments.

H. Rep. No. 914, 88th Cong., 1st Sess., Pt 2, at 9 (1963).

Thus it must be emphasized that the membership policies and practices
being challenged here have been clearly upheld as essential elements of
constitutionally protected individual rights and liberties. These

fundamental rights and Tiberties should never be transgressed.

2) Judges have the right to belong to private clubs.

The preceding argument obviously applies with equal force to the
rights of privacy and association of the individual judge. The membership
of a judge in a private organization involves purely personal and completely
legal activities. As NCA pointed out in its earlier comments:

Anything that would significantly reduce or alter these
activities would be an unwarranted intrusion of one's public
responsibilities into one's private life...However substantial
one's public trust and responsibilities, individual rights and
liberties are retained and should be abridged only for the most
compelling reasons.

(NCA Position Paper, December 11, 1979, pp. 4 and 9)

NCA reiterates that those "compelling reasons" are here absent:

No corre]at1on or connection has been demonstrated between a
C et 2 it 2l nea?l bk AamehTAe and hie rnnduct on

L to « 1e.
(NCA Position Paper, December 11, 1979, p. 4)

Neither has any empirical evidence been presented that would indicate

- that the public image of any judge has ever been tarnished by membership in




a private organization. NCA is not aware of any judge's decisions that
were ever reversed because of such membership. It is fallacious to
suppose that the overall membership composition of a private club
Justifies inferences about the attitudes and beliefs of any individual
member. There is, in brief, no compelling reason for proscribing the
private organizational affiliations of judges.

3) Any action would pose unsolvable problems of definition and implementation.

a. The concept of invidious discrimination

"Invidious discrimination" is a term more often used than defined.
There is no civil rights lexicon in which a standard definition can be
found. Even if the term can be clarified conceptually, it remains nearly
impossible to define operationally so that it can be confirmed empirically.

Although common usage ascribes pejorative connotations to the notion
of "discrimination," it is best considered to have several quite different
meanings. In simplistic terms related to recent public policy debates,
three different types of discrimination can be identified:

1) "Reverse" discrimination may refer to governmentally mandated
advantages given certain minority individuals or groups in
competition for education, jobs, government benefits, etc.
These advantages are supposedly to compensate for social,
physical or other handicaps. This has also been called
"affirmative discrimination" or "affirmative action.”

2) "Neutra]" d1scr1m1nat1on simply refers to cases in which
1 I -T¢ d1fferent1y from others
1 1
income, age, pnysical conaitiun, SK1Ils, education, e ‘ience,
etc. Such discrimination is "noninvidious" and may be best
thought of as involving "discriminating" rather than
"discriminatory" judgments.

3) "Invidious" discrimination, in contrast, is customarily thought
tc ~ that which unfairly dispar: s those against whom . the
d- ‘mination is |, .iced. Sucn discrimination is 17" to
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impute a level of social inferiority to those receiving
less than equal treatment. Discrimination based solely on
race, creed, sex, religion, national origin, or, most
recently, physical or mental handicaps, is alleged by some
to be ipso facto invidious.

Although invidious discrimination can thus be clarified conceptually,
it poses formidable empirical difficulties if used as a basis for regulation
or enforcement. One problem is the need to verify the exact causes of
any discrimination. It may have resulted from entirely noninvidious or
nonobjectionable factors, even though "invidious" elements may be alleged.
There have‘been, for example, few professional basketball players of
Japanese ancestry, no men in college sororities, and no whites in the Congres-
sional Black Caucus. In each case no inference of social inferiority occurs.
Simi]ér]y, because of historical developments, certain racial, ethnic or
religious groups may have had limited education or income opportunities
which then retard access to certain professional or social settings. But
it is their 1imited opportunities, not their group identifications, which
retard their access. No social inferiority attaches to the group.

Another empirical problem posed by invidious discrimination is whether
it should not be necessary to prove that the discrimination was invidiously
motivated and that it actually resulted in a manifestation of social
inferiority towards the discriminated group. In an alleged case of
invidious discrimination, no stigma of social inferiority may'have ever

:n in” 1ded by, or ey 1 occurred to the party alle¢ | to have discrimii :ed.
...e party alleged to have been wronged may not have regarded the |
discrimination as invidious. Perhaps most important, the outside community

may not have thought the decisions or actions imputed any social

inferiority. Even if a portion of the community drew such an inference



of inferiority, how large would that portion have to be to justify remedial
action: A minority? A majority? 40%? 75%? Even unanimity, of course,
would not nullify the constitutionally protected liberties at stake.

b. Analyzing club membership policies and practices

Even if invidious discrimination could be defined and guidelines

drafted for identifying it in general terms, clubs and other private

membership organizations pose unique problems. Their principal function

is to provtde a congenial atmosphere for their members. In this they
obviously differ, for examp]e,.from educational institutions or businesses.
In the latter, the entry requirements are certain skill or ability levels
and it can be reasonably maintained that basing entry on group character-
istics unrelated to the organization's work constitutes invidious discrim-
ination. But the same is definitely not true of private clubs. There are
no objective qualifications that guarantee membership success ih any par-
ticular club. The many possible criteria are personal and intangible. The
appeal--if any--of the applicant is in the eye of the beholder; in this
case, the club's current members. Observers may not agree with that appeal,
but how can they condemn it?

A few clubs may have writtem constitutions or by-laws which explicitly
exclude from memberéhip anyone from a particular race, creed, religion, sex
or nationality. This is, after all, their constitutional right. This may
"prov ' wk no one from.tl i ) | ' '
club. It falls far short, however, of proving that the inability to
obtain membership has, in fact, stigmatized that excluded group as social

inferiors.

The much more common situation is one where club membership decisions
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are made without written guidelines. These decisions are typically made
confidentially, if not secretly, by the members of the club or their
representatives. Almost never are any reasons publicly given for rejecting
membership applicants. It is perhaps ironical that this confidentiality

is expressly to avoid any disparaging connotations for those rejected.

In the absence of written evidence concerning membership decisions,
some might propose that the actual membership record of the club would be
indicative: Either specific cases where individual applicants have been
rejected would have to be analyzed for causes, or the overall club membership
history would have to be surveyed. If a pattern emerges whereby no one
from a particular group has ever been a member, some critics would quickly
raise the accusation of invidious discrimination. But here too, this
approach fs critically flawed.

As noted previously, many factors account for club membership decisions.
Among them are social compatibility (quite different from judgments of
inferiority or superiority), personality, jncome level, common athletic
or business interests, family background, even ethnic or religious interests.
Membership decisions may even be dictated by simple economic considerations,
as when extensive facility renovations would be necessary before women cou]d‘
be admitted to an all-male aﬁh]etic club. Even if economically affordable,
the renovations might be either extremely disruptive or maybe physically
imj  ;ible. Would ti :tion of wor | applic 11 in such cas pror t
accu: :ions of invidious discrimination?

A further note should be made with regard to club membership decisions.
It has been speculated that club memberships are coveted because

they prov® "’ vali >ler ins for advancing one's | . Tol . fed
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membership, therefore, is seen as a career handicap. This, however, ignores
a basic truth about private clubs and their members. Club members do

not achieve success because of their memberships, but rather, they become
club members usually because their accomplishments have made them attractive
to their fellow members. The prestige and pleasures afforded by the

private club usually go to the individual with proven talents and
capabilities, whose personality and interests promise to be compatible

with those .of the current membership.

It is hardly more helpful to survey the membership history of private
clubs. Assuming that all members of a particular group who have actually
applied have been rejected, further questions arise: Exactly how many-appli-
cants have come from that group? What percentage were they of the
total applicants accepted or rejected? Is there a "threshold" number
or percentage of rejected applicants that confirms invidious
discrimination? What other attributes characterize the rejected applicants?
Could those attributes reasonab]y explain their rejections? What have
been the characteristics of those admitted to'membership? And again, has
any feeling of social inferiority actually occurred as a direct consequence
of the membership rejections?

A further complication will result from the variety of memberships
available at most clubs. There may, for example, be no women as full

§ ! 1
through family memberships, or perhaps widow memberships. There may also
be partial, Timited memberships aQai]ab]e, such as dining room privileges
or restricted use of the golf course or swimming pool. How comprehensive

vileges be ) refute allega: of = ridious dis
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The Tist of complications could be extended ad infinitum. One
additional illustration, however, may suffice for present purposes: will
private clubs be required at some point to implement a "quota" system and
adopt affirmative action membership plans in order to refute allegations
of invidious discrimination? After all, if only one member of a particular
group is admitted while fifty are rejected, could that not be alleged to
be mere "tokenism"? Will a private club now be required to have the
same proportions of its membership from various groups as may be found
in the surrounding community? Will the private club, intended to be a
haven and a refuge from society, now have to become a microcosm of
society?

c. Unanticipated conse~ences

In its earlier comments, NCA cautioned about two consequences, perhaps
unanticipated, of any action to discourage private organizational memberships
of the judiciary. .Both now bear reemphasis. The firsf concerns an
extension of the logic at work here to encompass nearly all of a judge's
private relationships. The second involves an extension of this logic
to include other officers of the court.

The premise of this issue appears to be that a judge's private
1ife prejudicially affects his performance on the bench. If that is the
casé, where does his private life end and his public life begin? Would not

AR : fr him 3
and vice versa? Would not a judge's religious beliefs and activities
bias him against atheists? It may be noted that just this year, a judge
has been challenged by a defendant supporting the Equal Rights Amendment
th o Juc y for 11y opp¢ that propc :d dr it. For
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those who believe that the freedom of religion guaranteed by the First
Amendment would protect a judge in such circumstances, we would recall
that the First as well as the Fourteenth Amendments are supposed to
protect membership in private clubs. As NCA commented earlier, "To
guarantee against such perceptions (of bias), a judge would have to
become a virtual social neuter, isolated from normal contacts and

affiliations." (NCA Position Paper, December 11, 1979, p.8)

The other unanticipated consequence is that all officers of the court
may eventually be subjected to the same proscription. If the broader
concern is with the public image and reputation for integrity of the
judicial system, how could any responsible court officials (even private
attorneys) be allowed to belong to suspect private membership
organizations? The outcome would thus be a further dramatic diminution
of the constitutional rights of still another group of Americans.

4) Private clubs would be irreparably damaged.

A paradoxical outcome seems possible. The members of a private club
exercise their constitutional rights in defining the organization!s
selective membership policies. The judge exercises his constitutional
right to select his own private associates and is accepted as a club
member. Yet these private, legal actions may now result in the judge
being pilloried for his choice of associates and the club being

st.,...tized becau: s d '

For clubs so maligned, the damage will be much worse than simply
the loss of dues from those members who are judges, or who may aspire to
be judges. The 1ikely outcome would be that many judges would resign

immediately from accused organizations rather than undergo challenges and
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publicized investigations. But the private clubs would then not have

a forum in which to explain or defend themselves. The resulting stigma
that would adhere to clubs, regardless of their actual membership policies,
would undoubtedly prompt other members to withdraw from their clubs to
avoid the threat of guilt by association. Such a chain reaction would be
devastating to the viability of many private clubs. Clubs will be
confronted with an acute dilemma: either change the very essence of their
private nature by relinquishing control over their membership policies,

or face severe financial losses. It should be further considered whether
clubs that thus become less "private" will not be subjected to a host of
activist demands on all aspects of their activities.

Summary and Conclusions

The National Club Association opposes any action to discourage the

membership of judges in private organizations under any pfetext.

1) Any such action would infringe upon the constitutionally
protected right of private organization members to choose
their associates and the manner of their association.

2) Any such action would similarly violate the rights of
privacy and association of the individual‘judge. This intrusion
of the public responsibilities of the judge into his private
1ife is completely unwarranted. There is no evidence that any

I B ! 1V
in a private organization.

3) Any such action would pose unsolvable problems of

definition and implementation:
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a) "Invidious discrimination" cannot be satisfactorily
clarified for regulatory purposes. It will be
impossible to measure the requisite social inferiority
and prove that it is the sole, direct result of the
membership policies of any private organization.

b) Private clubs present especially difficult problems in
analyzing their membership policies and practices. Clubs
admit or reject applicants for many reasons, including
personality, interests, and accomplishments. It is
impossible to tell why an individual or a group has been
accepted into membership or rejected, either by
investigating particular cases or by surveying membership
patterns over time. Furthermore, private clubs
often offer several different types of membership which
afford a range of privileges. Among the many problems
that will arise is whether, in order to refute allegations
of invidious discrimination, clubs will have to meet
certain group "quotas" in their membership.

c) Unanficipated consequences of any action contemplated by
the Judicial Conference might include its ultimate
extension to many other aspects of a judge's private
1ife, and its expansion to encompass all officers of the
court as well as judges.

4) Any such action would irreparably damage private clubs. Many

wou  ‘tibrarily 1 iign from tI ir clubs rather than
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endure embarrassing challenges. Other club members would
likely follow. Regardless of their actual membership policies,
many clubs would thus be stigmatized, if not destroyed.

For the sake of individual liberties and for the sake of private member-
ship organizations, NCA urges that the Judicial Conference reconsider its
decision to discourage judges from belonging to private organizations alleged
to practic? invidious discrimination. We respectfully suggest that the costs
of that decision will be intolerably excessive and any benefits nebulous at
best. Any decisions concerning the membership policies of a private organ-
ization should be left entirely to the members of that organization. Judges
should continue to be able to exercise their right to become members of any
legal private membership organization they find agreeable. There should be
no coercion or pressure exerted by outside agencies that would distort the

free decisions of either the private organization or the judge.






















































































