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MEMORANDUM 

THE WHITE HOUSE 

WASHINGTON 

June 15, 1983 

TO: EDWIN L. HARPER 

FROM: MICHAEL 

The Supreme Court today struck down most of the state and 
local restrictions on the manner of performing abortions involved 
in the related cases of Akron v. Akron Center for Reproductive 
Health, Planned Parenthood Association of Kansas City, Missouri 
v. Ashcroft, and Simopoulos v. Virginia. The Court issued 
separate opinions for each of the three cases. 

1. City of Akron case The Court struck down all the 
challenged provisions of the Akron, Ohio ordinance. This 
ordinance: 

o Required all abortions performed after the first 
trimester of pregnancy to be performed in a hospital. 

o Prohibited a physician from performing an abortion on an 
unmarried minor under the age of 15 unless the physician 
obtained the consent of one of her parents or unless the 
minor obtained a court order to have the abortion 
performed. 

o Required that the attending physician inform a potential 
abortion patient of the status of her pregnancy, the 
development of her unborn child, the date of possible 
viability, the possible physical and emotional 
complications involved, and the availability of agencies 
to provide her with assistance and information with 
respect to birth control, adoption, and childbirth. 

o Prohibited a physician from performing an abortion until 
24 hours after the pregnant woman signs a consent form. 

o Required physicians per1forming abortions to ensure that 
fetal remains are disposed of in a human and sanitary 
manner. 

The majority found each of these provisions to be a burden on 
the fundamental right to obtain an abortion. Six justices joined 
in the opinion for the Court, which was written by Justice 
Powell. A dissenting opinion was written·by Justice O'Connor, 
joined by Justices White and Rehnquist. 
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2. Planned Parenthood, Missouri v. Ashcroft Case -- The 
Court struck down part of a Missouri statute, and upheld other 
parts. 

o. The Court struck down that portion requiring that 
abortions after 12 weeks of pregnancy be performed in a 
hospital -- Justice Powell again wrote for a six-justice 
majority, with O'~onnor, Rehnquist, and White dissenting. 

o The Court upheld those portions requiring (a) a pathology 
report for each abortion performed, (b) the presence of a 
second physician during abortions performed after 
viability, and (c) minors to secure parental consent or 
consent from the juvenile court for an abortion. 

The Missouri statute differed from the Akron 
ordinance in that it specified that the juvenile 
court should grant consent for the abortion if it 
found the minor to be sufficiently mature to make the 
decision or if it found the abortion to be in the 
best interest of the minor. 

In this part of the opinion, Justices Powell and 
Burger were joined by Rehnquist, O'Connor, and White 
in the majority opinion, with Justices Blackrnun, 
Brennan, Marshall, and Stevens dissenting. 

3. Simopoulos v. Virginia -- The Court upheld the conviction 
of a doctor for violating Virginia statutory provisions that make 
it unlawful to perform an abortion during the second trimester of 
pregnancy outside a licensed hospital. 

o The Court reached a different result than in the similar 
provision of the Akron ordinance, because the Virginia 
statute allowed out-patient clinics to be licensed as 
"hospitals" by the state, thus imposing less of a burden 
on the procurement of abortions than in the Akron 
ordinance, which allowed abortions only in in-patient 
hospitals. 

o Justice Stevens filed the lone dissent to this opinion. 



I am profoundly disappointed by the decisions announced today 

by the Supreme court in striking down several prudent efforts by 

state legislators to control the circumstances under which 

abortions may be performed. 

As Justice O'Connor emphasized in her dissenting opinion 

joined by Justices White and Rehnquist, the legislature is the 

appropriate. forum for resolving sensitive policy issues. The 

issue of abortion must be resolved by our democratic process, and 

Congress should make its voice heard against abortion on demand, 

both by statute and by constitutional amendment. I do thank 

Justices O'Connor, White, and Rehnquist for continuing to speak 

out forthrightly against unrestricted court-imposed abortion. 



THE WHITE HOUSE 

Office of the Press Secretary 

For Immediate Release June 16, 1983 

STATEMENT BY THE PRESIDENT 

Our society is confronted with a great moral issue -- the 
taking of the life of an unborn child. Accordingly, I join 
millions of Americans expressing profound disappointment at 
the decisions announced by the Supreme Court in striking 
down several efforts by states and localities to control 
the ci~cumstances under which abortion may be performed. 

As Justice O'Connor emphasized in her dissenting opinion 
joined by Justices White and Rehnquist, the legislature is 
the appropriate forum for resolving these issues. The issue 
of abortion must be resolved by our democratic process. 
Once again I call on the Congress to make its voice heard 
against abortion on demand and to restore legal protections 
for the unborn whether by stature or constitutional amendment. 



THE WHITE HOUSE 

WASHINGTON 

June 21, 1983 

MEMORANDUM FOR 

FROM: 

SUBJECT: 

MICHAEL 

Upcomin Senate Vote on Batch Anti-abortion 
Amendment 

Senator Baker has scheduled the Hatch anti-abortion amendment 
to be brought to the Senate floor on June 27. or 28. 

Batch's amendment, S.J.Res. 3, cosponsored by Senator 
Eagleton, reads "A right to abortion is not secured by this 
Constitution." 

The President has received a letter from a broad spectrum of 
over 50 right-to-life leaders, asking him to (1) urge the Ameri­
can people to contact their Senators and express their opposition 
to abortion on demand and (2) invite the following Senators to 
the White House to request their support for the amendment: 
Baker, Goldwater, Gorton, Heinz, Roth, Simpson, Stevens, Tower, 
Wallop and Wilson. 

Some prolife groups have opposed bringing Batch's amendment 
to the floor, on grounds that it will surely lose. It appears to 
have the support of about half of the Senators, certainly well 
short of two-thirds. But even these anti-Hatch groups now favor 
getting the vote over with. It appears best to have the vote on 
June 28 (too few Senators are present on a Monday) and to try for 
as favorable an aye vote total as possible. 

Recommendation 

o Consider devoting at least part of the Saturday radio message 
to this topic: 

The President could point out that this is essentially a 
yes-or-no vote on abortion-on-demand. 

He could also say that win or lose, this will not be the 
only opportunity for Congress to consider this issue. 

o Encourage Senators to vote for Hatch (target those who are 
susceptible to persuasion). 

o Ask Senator Baker to allow a full debate of this issue on the 
floor. 

I recommend we pass these on to Ken Duberstein and make a 
decision Wednesday on our course of action. 



June 10, 1983 

Dear Roger: 

/ 

I am very pleased to see that you have introduced in the 

Senate the Respect Human Life Act of 1983, which I have 

-· 
enthusiastically endorsed. I know you share my urgent concern to 

see immediateraction in the Senate to affirm the sanctity of 
:t. 

human life. 

By setting forth a straightforward policy of the federal 

government to protect innocent human life, both before and after 

birth, you are laying the groundwork for a reversal of the policy 

of "abortion on demand" throughout the term of development of the 

unborn child, which the Supreme Court imposed by judicial fiat in 

1973. The prohibitions in your bill against federal funding and 

support for abortion will bring our national government into line 

with the basic principle that government should not take innocent 

life or assist others to do so. I am also confident that your 

bill can give the Supreme Court an opportunity to reconsider its 

tragic Roe v. Wade decision and reverse the harm it has done. 

I applaud your decision to address the problem of infanticide 

in this bill as well, since handicapped infants are today no less 

threatened by the disrespect for the value of human life than are 

unborn children. My Administration is already proceeding to 

enforce federal law against discrimination toward handicapped 

children by infanticide, and I appreciate the efforts of the 

legislative branch toward the same worthy end. 
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In the 98th Congress, I will continue to support the broad 
I 

range of proposals that would restrict abortion. The time to 

rectify the tragedy of Roe v. Wade is now. I strongly encourage 

all efforts by you and your colleagues to call public attention 

to the need to uphold and defend the sanctity of human life, and 
·. r 

to establidfi: protections for unborn babies by any and all 

appropriate legislative means. 

Be sure that you, and all those who share your dedication to 

protecting innocent human life, will have my continuing support 

in the new Congress. 

With best wishes, 

Sincerely yours, 

RR 

The Honorable Roger Jepsen 

United States Senate 



Notice: This opinion is subject to formal revision before publication 
in the Federal Reporter or U.S.App.D.C. Reports. Users are requested 
to notify the Clerk of any formal errors in order that corrections may be 
made before the bound volumes go to press. 
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OF AMERICA, INC., et al. 

v. 

MARGARET M. HECKLER, Secretary, 
U.S. Department of Health and 

Human Services, APPELLANT 
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NATIONAL FAMILY PLANNING AND REPRODUCTIVE 
HEALTH ASSOCIATION, INC., et al.· 

v. 

DEPAR'rMENT OF HEALTH AND HUMAN SERVICES et al., 
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Caroyln B. Kuhl, Deputy Assistant Attorney General, 
with whom.J. Paul McGrath, Assistant Attorney General, 
Stanley S. Harris, United States Attorney, and Leonard 
Schaitma.n and William G. Cole, Attorneys, Department 
'Of Justice, were on the brief, for appellants. 

Nancy L. Bue for appellees Planned Parenthood Fed­
eration of America, Inc., et al. Scott T. Maker entered 
an appearance for appellees Planned Parenthood Federa­
tion of America, Inc., et al. 

John W. Nields, Jr., with whom Deborah V. Swirling 
was on the brief, for appellees National Family Plan­
ning and Reproductive Health Association, Inc., et al. 

William J. Olson and Jam.es E. Gates were on the brief 
for amici cu/riae Jeremiah A. Denton et al., ·urging 
reversal. 

Ruth J. Katz was on the brief for a,micu.'l curiae 
United States Congressman Henry A. Waxman, urging 
affirmance. 

Sana F. Shtasel was on the brief for amicus curiae 
United States Senator Bob Packwood, .urging affirmance. 

Elizabeth Symonds was on the brief for amim curiae 
American Public Health Association et al., urging affirm­
ance. 

Before WRIGHT, EDWARDS, and BORK, Ch·cnit Judges. 

Opinion for the court filed by Circuit Juilge WRIGHT. 

Opinion concurring in part and dissenting in part filed 
by Circuit Judge BORK. 

WRIGHT, Circuit Judge: At issue in this case is the 
validity of regulations recently issued by the Secretary of 
the Department of Health and Human Services (HHS) 
requiring all providers of family planning services which 
receive funds under Title X of the Public Health Service 
Act (Title X) 1

: (1) to notify parents or guardians 

1 42 U.S.C. § 300 et seq. (1976 & Supp. V 1981). · 



3 

within ten working days of prescribing contraceptives to 
unemancipated minors; (2) to comply with state laws 
requiring parental notice of, or consent to, the provision 
of any family planning services to minors; and ( 3) to 
consider minors who wish to receive services on the basis 
of their parents' financial resources, rather than their 
own.2 Numerous organizations and individuals joined in 
a consolidated action in the District Court to enjoin the 
Secretary from enforcing these regulations. The lower 
court entered a preliminary, and then a final, injunction 
prohibiting enforcement of the new regulations on the 
ground that they constitute invalid agency action in ex­
cess of statutory authority. Because we agree that the 
regulations are fundamentally inconsistent with Congress' 
intent and purpose in enacting Title X and are therefore 
beyond the limits of the Secretary's delegated authority, 
we affirm the decision below. 

I. . BACKGROUND 

A. The St:atute and Regulations 

In 1970 Congress enacted Title X of the Pµblic Health 
Service Act to establish a nationwide program with the 
express purpose of making "comprehensive family plan­
ning services readily available to all persons desiring 
such services." 8 Congress authorized the Department of 
Health, Education and Welfare (HEW) to make grants 
and enter into contracts with public or nonprofit entities 
to assist in the establishment of family planning projects 

2 The final regulations are published at Parenta.l N otifica­
tion Requirements Applicable to Projects for Fam'il11 Planning 
Servfoes, 48 Fed. Reg. 3600, 3614 (Jan. 26, 1983) (herein­
after Final Riiles), and are to be codified at 42 C.F.R. 
§§ 59.5 (a) (12) (i), (ii) and 59.2. 

3 Pub. L. No. 91-572, § 2, 84 STAT. 1506 (1970) (statement 
of the "purpose of this Act") . Title X was entitled the "Fam­
ily Planning Services and Population Research Act" and has 
been codified as amended at 1:2 U.S.C. § 300 et 11eq. ( 1976 & 
Supp. V 1981). . 

If , ,, 
r 
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that offer a broad range of family planning methods, in­
cluding the provision of prescription and nonprescription 
contraceptive drugs and devices. See 42 U.S. C. § 300 (a) 
(as amended). The Title X program was originally 
funded for three years, but has since been reauthorized 
and refunded continuously.4 

In light of the breadth of the statutory language and 
clear congressional intent that all persons receive such 
services,~ Title X grantees have served the teenage popu­
lation from the inception ·of the program. Following en­
actment of Title X, however, Congress frequently ex­
pressed its increasing concern about the still unmet family 
planning needs of sexually active teenagers in this coun­
try. See, e.g., H.R. Rep. No. 1161, 93d Cong., 2d Sess. 
14 ( 197 4) ("certain population groups requiring these 
services are not being reached * * * includ[ing] teen­
agers"); S. Rep. No. 29, 94th Gong., 1st Sess. 55 (1975). 
Ultimately, Congress in 1978 amended the statute itself 
to require that Title X projects offer "a broad range of 
acceptable and eff eetive family planning methods and 
services (including * * * services f0'1· adolescents)." See 
42 U.S.C. § 300(a) (emphasis added). While this amend­
ment simply codified accepted past practice, the added 
language clearly reflected Congress' intent to place "a 
special emphasis on preventing unwanted pregnancies 
among sexually active adolescents." S. Rep. No. 822, 95th 
Cong., 2d Sess. 24 ( 1978). ~ 

4 See Pub. L. No. 93-45, § lll(a), 87 STAT. 93 (1973); 
Pub. L. No. 94-63, § 202(b), 89 STAT. 304, 306 (1975}; Pub. L. 
No. 95.:.83, § 305 (b), 91 STAT. 389 (1977); Pub. L. No. 95-613, 
§ 1 (b}, 92 STAT. 3093 (1978); Pub. L. No. 97-35, § 931 (a), 
95 STAT. 357 (1981). 

i1 See Pub. L. No. 91-572, § 2, 84 STAT. 1506 (1970); S. Rep. 
No. 1004, 91st Cong., 2d Sess. 3 (1970). 

6 See also H.R. Rep. No. 1191, 95th Cong., 2d Sess. 31 
(1978): 

The Committee is committed to addressing the increased 
needs of adolescents and young adults. According to 
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In 1981 Congress again amended Title X, this time to 
require by statute that grantees encourage family partic­
ipation iri their Title X programs. With ·this additional 
language, Section 300 (a) of the Act now reads: 

The Secretary is authorized to make grants to and 
enter into contracts with public or nonprofit private 
entities to assist in the establishment and operation 
of voluntary family planning projects which shall 
offer a broad range of acceptable and effective family 
planning methods and services (including natural 
family planning methods, infertility services, and 
services for adolescents). To the extent practical, 
entities which receive grants or contracts under this 
subsection shall encourage family participation in 
projects assisted under this subsection. 

42 U.S.C. § 300 (a) (amendment emphasized). 

On February 22, 1982 the Secretary published for pub­
lic comment modifications of certain regulations govern­
ing Title X grants. Proposed as a means of implementing 
Congress' 1981 amendment to Title X, 7 the new regula­
tions seek· to mandate the encouragement of family par­
ticipation in three basic ways. First, and most signifi­
cantly, they require Title X grantees to notify a parent 
or guardian within 10 working days of initially prescrib­
ing contraceptives to an unemancipated minor.8 Without · 

DHEW, approximately one million women under 20 years 
of age (10 percent of all teenage women) become preg­
nant annually. * * * Such pregnancies are often un­
wanted, and are likely to have adverse health, social, and 
economic consequences for the individuals involved. 
Clearly, the problems of teenage pregnancy have become 
critical. 

7 See Requirements Applicable to Projects for Fam-ily Plan­
ning Services, 47 Fed. Reg. 7699 (Feb. 22, 1982). 

s The final version of the regulation provides: 
When prescription drugs or prescription devices· are 

initially provided by the project to an unemandpated 
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verification that such notice was received, no further 
prescriptions may be provided to the minor.9 

Second, the regulations require Title X recipients to 
comply with any state law that mandates notification or 
consent of parent or guardian upon provision of family 
planning services to a minor.10 Finally, the new regula-

minor, notify a parent or guardian that they were pro­
vided, within 10 working days following their provision. 
The project must tell the minor prior to the provision of 
services about this notification requirement. As used in 
this subsection, the phrase "pa1·ent or guardian" shall 
refer to a parent or guardian residing with the minor or 
otherwise exercising ordinary parental functions with re­
spect to the minor. The project shall verify by certified 
mail (with restricted delivery and return receipt re­
quested), or other similar form of documentation, that 
the notification has been received. Where the project is 
unable to verify that notification was received, the proj­
ect shall not provide additional prescription drugs or de­
vices to the minor. 

Final Rules, 48 Fed. Reg. at 3614 (to be codified at 42 C.F.R. 
§59.5(a),(12)(i)(A)). ' 

An "unemancipated minor" is defined for purposes of the 
notification requirement as "an individual who is age 17 or 
under and is not, with respect to factors other than age, 
emancipated under state law." Id. {to be codified at 42 C.F.R. 
§ 59.5 (a) (12) (i) (C)). 

9 The final regulations also provide for two exceptions from 
the parental notification rule. First, no notice is required 
when it is determined that such notice will result in physical 
harm to the minor. See Final Rules. 48 Fed. Reg. at 3614 (to 
be codified at 42 C.F.R. § 59.5 (a) (12) (i) (B)). Second, no 
notice is required when prescription drugs nre provided for 
the treatment of veneral disease. See id. (to be codified at 
42 C.F.R. §59.5(a) (12(i) (E)). See generally id. at 3609-
3612. 

l<) The final regulations provide that Title X fmnily planning 
projects shall: 

Where State law requires the notification or consent of 
a parent or guardian to the provision of family planning 
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tions redefine the statutory phrase "low-income family" 
so as to require Title X grantees to consider the economic 
eligibility of minors on the basis of their parents',· rather 
than their own, financial resources.11 

As the Department itself acknowledged, public re­
sponse to the proposed regulations was "overwhelming." 12 

Over 120,000 individuals and organizations contributed 
to the public comment.13 Among those ·opposing the pro­
posed r~gulations were 19 major medical associations, 
including the American Medical Association and the 
American Psychiatric Association, 40 states, and the 
District of Columbia. On January 26, 1983 HHS never­
theless promulgated the final regulations, virtually un-

services to an individual who is an unemancipated minor 
under State law, provide such services only in the com­
pliance with such law. 

Final Rules, 48 Fed. Reg. at 3614 (to be codified at 42 C.F.R. 
§ 59.5 (a) (12) (ii)). 

11 The final regulations delete the last sentence of the exist­
ing regulation, 42 C.F.R. § 59.2 (1982), that defined "low in­
come family": 

"Low income family" means a family whose total an­
nual income does not .exceed 100 percent of the most 
recent Community Services Administration Income Pov­
erty Guidelines (45 CFR 1060.2). "Low-income family" 
also includes members of families whose annual family 
income exceeds this amount, but who, as determined by 
the project director, are unable, for good reasons, to pay 
for family planning services. For example, unemancipated 
minors who wish to receive services on a confidential basis 
must be considered on the basis of thei·r own resources. 

(Deleted sentence emphasized.) See Final Rules, 48 Fed. Reg. 
at3614. 

12 Final Rules, 48 Fed. Reg. at 3600. 

1·~ Id. 
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changed.14 They were accompanied by a 15-page preamble 
that generally. discussed the comments submitted and the 
reasons for the new rules.16 The regulations were to take 
effect on February 25, 1983. 

B. The Proceedings and Decisions Below 

Even before the final regulations were published, how­
eve1\ two separate actions were brought in the District 

· ~ourt to enjoin the Secretary rn and the Department 
from ,enforcing the regulations. Plaintiffs in one action 
were the Planned Parenthood Federation of America, 
Inc., a national organization concerned with family plan­
ning, and three of its member affiliates who receive Title 
X grants to provide family planning services and are 
therefore subject to the new regulations. 11 The second suit 
was brought by the National Family Planning and Re­
productive Health Association, Inc. (NFPRHA), a na­
tional nonprofit organization whose members are pre­
dominantly family planning· clinics receiving Title X 
funding, and numerous other · organiz~tions and indi-

·14 The final version of the regulations differed only slightly 
from the proposed rules in that certified mail was specified as 
the preferred method of notification and notification of just 
one parent or guardian would suffice. 

·u; Final Rules, 48 Fed. Reg. at 3600-3614. 

16 Secretary Richard S. Schweiker was the original defend­
ant in this suit. He has since been succeeded by Margaret M. 
Heckler. 

·17 The member affiliates are: Planned Parenthood of Metro­
politan Washington, D.C., Inc., Planned Parenthood of Ne·w 
York City, Inc., and Planned Parenthood of Maryland, Inc. 
Also named as party plaintiffs are Dr. Laurel A. Cappa, l\'Iedi­
cal Director of the Washington, D.C. affiliate, and four 
pseudonymous individuals-two 16-year-old girls,_ a mother 
of an unemancipated minor, and a father of an unemanicipated 
minor. 
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viduals affected by the regulations.18 The District Court 
consolidated the two actions. 

On February 18, 1983 the District Court granted plain­
tiffs' consolidated motions for preliminary injunction, 
ordering the Secretary and the Department to cease 
enforcement ·of the challenged regulations pending fur- ' 
ther order of the court.19 See Pln..nned Parenthood Fed­
eration of America, Inc. v. Schwei.ker, 559 F.Supp. 658 
(D. D.C. 1983) (hereinafter cited as Pl,anned Parent­
hood). In addressing plaintiffs' likelihood of success on 
the merits, the court reviewed the statutory language of 
the 1981 amendment to Title X, its legislative history, 
and the general structure of Title X. The court con­
cluded that the regulations requiring parental notifica­
tion "are outside the scope of the agency's authorizing 
legislation, and are therefore invalid." Id. at 669. The 
court also held that the other two requirements-com­
pliance with state parental notification and consent laws 
and redefinition of adolescent financial eligibility-are 
similarly invalid for violating the intent of Title X. Id. 
Since the court found that the regulations wer.e promul­
gated in excess of statutory authority, it did not rule on 
plaintiffs' flllegations that the regulations are arbitrary 
and capricious and abridge the constitutional privacy 
rights of mature minors. See id. at 669 n.19. On March 

18 The other parties to this suit are: the Family Planning 
Council of Western Massachusetts, Inc. (one of the members 
of NFPRHA), the United States Conference of Local Health 
Officers, the South Carolina Department of Health and Envi­
ronmental Control, and Dr. Steven Sondheimer, Director of 
the Family Planning Program at the Hospital of the Univer­
sity of Pennsylvania.. The Association of Planned Parenthood 
Professionals, Inc. subsequently joined as a plaintiff in this 
action. 

19 The court also granted motions by both Planned Parent­
hood and NFPRHA for class· certification. See Planned Par­
enthood Federation of America,, Inc. v. Schweiker, 559 F.Supp. 
658, 661-663 (D. D.C. 1983) (hereinafter cited as Plrm1ied 
Parenthood) . 

! . 
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2, 1983 the court found that plaintiffs were entitled to 
judgment as a matter of law and so filed a final order 

. in the case, making its injunction permanent. See 'id. at 
670 {final judgment on cross-motions for summary judg­
ment) .2° 

III. ANALYSIS 

This appeal presents a straightforward issue of statu­
tory construction.'21 Urging reversal of the decision be­
low, appellants, the Secretary and HHS, argue that the 
new regulations are perfectly consistent with the lan­
guage and intent of the 1981 amendment to Title X and 
are therefore not in excess of statutory authority. Be­
fore addressing the merits of this assert.ion, we outline 
briefly this court's scope of review. 

A. Standard of Review 

An essential function of the reviewing court is to 
guard against bureaucratic excesses by ensuring that ad­
ministrative agencies remain within the bounds of their 
delegated authority/<2 To that end, it falls within the 

:.'(} The only other courts to rule on the vi+lidity of these reg­
ulations have similarly enjoined their enforcement. See State 
of New Yorkv.Schweiker, S.D. N.Y. Civil No. 83-0726 (March 
7, 1983) (holding regulations invalid as contrary to intent and 
purpose of Title X), appeal pendin,q sub nmn. State of New 
York 11. Heckler, 2d Cir. No. 83-6073; 1lfrm/J!i:is Ass'n for 
Planned Parenthood v. Schweike1', W.D. Tenn. Civil No. 83-
2060 (Feb. 24, 1983) (preliminary injunction). 

21 Given our affirmance of the District Court's disposition of 
the case on statutory grounds, we likewise find it unnecessary 
to decide the other issues raised by the parties-i.e., whether 
the regulations constitute arbitrary and capricious action in 
violation of § 706 (2) (A) of the Administrative Procedure Act 
and whether they violate the constitutional prirncy rights of 
minors. 

22 Pursuant to the Administrative Procedure Act, a review­
ing court shall "hold unlai.vful and set aside agency action * * * 
in excess of statutory jurisdiction, authority, or limitations, or 
short of statutory right[.]" 5 U.S.C. § 706(2) (C). (1976). 
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province of this court to interpret the proper limits of 
Congress' delegation of authority in Title X and to de­
termine whether the challenged regulations traverse those 
limits. As appellants duly point out, the rulemaking au­
thority that Congress has delegated to the Secretary is 
broad indeed: , 

Grants and contracts made under this subchapter 
[ 42 U.S.C. § 300 et seq.] shall be made in accord­
dance with · such regulations as the Secretary may 
promulgate. * * * 

42 U.S.C. § 300a-4 (a). 

Yet, however sweeping this delegation of authority, it. 
is not unlimited. We will declare regulations in excess 
of statutory authority if they "bear[] no relationship 
to any recognized concept of" the particular statutory 
terms at issue. Batterton v. Francis, 432 U.S. 416, 428 
(1977). Agency action must be found to be consistent 
with the congressional purposes underlying the authoriz­
ing statute. See id.; Morton v. Ruiz, 415 U.S.· 199, 237 
(1974); Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 
381 (1966). In short, these regulations can be sustained 
only if this "reviewing court [is] reasonably able to con­
clude that the grant of authority contemplates the regu­
lations issued." Chrijsler C<Yrp. v. Brown, 441 U.S. 281, 
308 (1979). 

Appellants further contend that, in construing the 
reaches of Title X, we must give great deference to the 
Secretary's own interpretation of the statute.~:i \Vhile 
courts frequently do give substantial deference to the 
administering agency's interpretation of its statute/' the 

23 See brief for appellants at 15. 
24 See, e.g., FEC v. DemocraUc Senatorial Campaign Cmn­

·inittee, 454 U.S. 27, 37 (1981); Udall v. Tallman, 380 U.S. 1, 
16 (1965) ; NLRB v. Hearst Publications, Inc., 322 U.S. 111, 
::.31 (1944). 
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deference accorded does vary from case to case,:25 and 
under certain circumstances can dissipate altogether: 

[D]eference must have limits where, as here, appli­
cation of the [agency's statutory interpretation] 
would be inconsistent with an obvious congressional 
intent * * *. Courts need not defer to an adminis­
trative construction of a statute where there are 
"compelling indications that it is wrong." 

Espirwza v. Farah Manufa,cturing Co., 414 U.S. 86, 94-95 
( 197 4) (quoting Red Lion Broadcasting Co. v. FCC, su­

'[JT'a, 395 U.S. at 381) .2ll 

In the present case there are indeed "compelling indica­
tions" that the Secretary has misconstrued Congress' in­
tent in enacting the 1981 amendment to Title X. Our 
own careful review of the language 'of the statute and its 
legislative history makes it clear that these regulations 
not only violate Congress' specific intent as to the issue 
of ·parental notification, but also undermine the funda-

. mental purposes of the Title X program. It is to this 
statutory analysis we now turn. 

1211 See Nat'l Wildlife Federation v. Gorsuch, 693 F.2d 156, 
166-170 (D.C. Cir. 1982) (discussing factors that may support 
giving deference to an agency's statutory construction); Wil­
derness Society v. Morton., 479 F.2d 842, 866 (D.C. Cir.) (e1i 
bane), cert. denied, 411 U.S. 917 (1973). 

26 As the Supreme Court has often reminded us: 
[C]ourts are the final authorities on issues of statutory 
construction * * * and "are not obliged to stand aside and 
rubber-stamp their affirmance of administrative decisions 
that they deem inconsistent with a statutory mandate or 
that frustrate the congressional policy underlying a stat­
ute." 

Volkswagenwerk Aktiengesellschaft v. FMC, 390 U.S. 261, 
272 (1968) (quoting NLRB v. Brown, 380 U.S. 278, 291 
( 1965) ) . See also Office of Communication of United Church 
of Ch,rist v. FCC, --F.2d--, -- (D.C. Cir. No. 81-1032, 
decided :May 10, 1983) (slip op. at 14-18). 
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B. ·The 1981 Amendment. to Title X (J;ni/, Parental 
N otijication 

1. Statutory language. 

"[T] he starting point for interpreting a statute is the 
language of the statute itself." CPSC v. GTE Sylvania., 
Inc., 447 U.S. 102, 108 (1980). The 1981 amendment to 
Title X consists of just one simple sentence: 

To the extent practical, entities which receive grants 
or contracts under this subsection shall encourage 
family participation in projects assisted under this 
subsection. 

42 U.S.C. § 300(a) (Supp. V 1981). 

According to the Secretary, the statute's use of the 
word "shall" imposes a nondiscretionary duty upon Title 
X grantees to communicate with the teenager's parents 
so as to involve them in their child's contraceptive de­
cisions.~ We cannot agree. Certainly the use of the word 
"shall" presumptively implies some type of mandatory ob­
ligation on grantees;2s But the nature of that obligation -
is defined by the word "encourage." As the District Court 
noted, Congress' choice of this permissive and nonobliga­
tory term is in itself revealing.:!l.l Had Congress intended 
to mandate parental involvement, it could easily have 

27 See brief for appellants at 18-19. 
28 See, e.g., Ass'n of American Railroads v. Costle, 562 F.2d 

1310, 1312 (D.C. Cir. 1977) ; Sierra. Clitb v. TnJ;in, 557 F.2d 
485, 489 (5th Cir. 1977). See generally c. SANDS, SUTHERLAND 
STATUTORY CONSTRUCTION§ 57.03, at 415-417 (4th ed. 1973). 

29 The District Court found that: 
[T] he use of a permissive and nonobligatory term such 
as "encourage" reflects Congress' intent to counsel gran­
tees to advise participants to involve their families in 
contraception decisions. Its use does not suggest that 
Congress intended to require family participation in such 
decisions. 

Planned Pm·enthood, supm note 19, 559 F.Supp. at 667. 

,I 
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done so with more appropriate and less ambiguous lan­
guage such as "shall require family participation" or 
"shall notify the family." 00 

Indeed, the very concept of encouragement is further 
weakened by the use of a qualifier "to the extent prac­
tical." While no specific content may be given that phrase 
from the face of the statute,31 its use indicates Congress' 
intent that the goal of encouraging family participation 
may well have to give way to other, more practical con­
siderations. Contrary to appellant's assertions, then, the 
express language of the statute certainly does not lend 
support to the Secretary's interpretation of the amend­
ment as "reasonably contemplat[ing]" a parental noti­
fication requirement. 

2. The legisl,ative history. 

Our inquiry into the congressional intent behind the 
1981 amendment need not end with a simple parsing of 

ao Congress knew very well how to write a statute that man­
dates parental notification. In Title XX of the same Act, 42 · 
U.S.C. § 300z et seq. (Supp. V 1981), Congress established a 
new program of "demonstration grants" for various services 
and research relating to adolescent sexuality and pregnancy. 
This limited program contains an explicit statutory parental 
notification requirement: an application for a grant shall in­
clude assurance that "the applicant >vill notify the parents or 
guardians of any unemancipated minor requesting services 
from the applicant * * * !' 42 U.S.C. § 300z-5 (22) (A) (i). 

The comparison and relationship between the Title X and 
Title XX programs are discussed at pp. 24-28 infra. 

31 Appellants argue that this phrase "clearly" refers to such 
"demonstrably impractical" situations as where the "encour­
agement" by notice to parents might result in physical harm 
to adolescents. See brief for appellants at 19. This interpre­
tation is certainly not discernible from the statutory language 
alone. In our view, a far more likely reading of the phrase 
relates to Congress' concern for protecting the confidences of 
adolescents who seek services from Title X clinics. ·see pp. 20-
24 infra. 



15 

the express terms of the statute. Although we find that 
the "plain meaning" of the statute is clear from its 
terms, we note that the legislative history is equally 
illuminating in this case.:i2 Jn particular, because appel­
lants attach meaning to the fact that the statute does 
not expressly indicate precisely ·how Title X entities 
"shall encourage" family participation, reference to the 
legislative history is essential. 

a. The 19.81 Conference Committee report. 

The Conference Committee report accompanying the 
1981 amendment spe<:ifically addressed the new sentence: 

The conferees believe that, while family invol·vement 
is not mandated, it is important that families partic­
ipate in the activities authorized by this title as 
much as possible. It is the intent of the conferees 
that grantees ivill encourage participants in Title X 
programs to include their families in counseling and 
involve them in decisions about services. 

H.R. Conf. Rep. No. 208, 97th Cong., 1st Sess. 799 
(1981) (emphasis added). 

We find this Conference Report statement to be a 
crystal-clear and unequivocal expression of congressional 
intent-an intent that controls the Secretary in the ex­
ercise of her or his rulemaking- authority."':: Several point;; 
emerge from the Conference Committee's explanation of 

32 One commentator has stated that, despite ritualjstic in­
cantations of the "plain meaning rule," "[n] o occasion for 
statutory construction now exists when the [Supreme] Court 
will not look at the legislative history." See Wal<l, Smne Ob­
servations on the Use of Legislative History in the 1981 Sn~ 
p1·eme Gou.rt Term, 68 IOWA L. REV. 195 (1983) (emphasis in 
original). See, e.g., FBI v. Abra.rnson, 456 U.S. GlG. G2f) & 
n.7 (1982); Wa,tt v. Ala.ska, 451 U.S. 259, 266 n.9 ( 1981); 
Nat'l Wildlife Federation v. Gorsuch, supra note 25. 693 F.2d 
at 170-171. 

:>:1 See Part II-A supra. 

i . 
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the amendment. In enacting the amendment to encom·­
age family participation, Congress most definitely did 
not intend to mandate family involvement.34 It is im­
possible to conceive of a more intelligible way to convey 
that meaning than the comment -made by the committee. 
Thus, to the extent that the parental notification require­
ment of the new regulations operates to require family 
involvement, it is inconsistent with Congress' intent.:~r. 

Furthermore, the conferees quite plainly explicate the 
manner by which they intend the Title X gi·antees to 
fulfill their statutory obligation to encourage family par­
ticipation: "grantees will encourage participants * * ~­

to include their families." The Title X family planning 
projects are thereby directed to communicate with and 
encourage those seeking services to make their con tracep­
ti ve choices with the assistance of their families. There 
is simply no way, in light of the conferees' explanation, 
that the statute can be read as intending to permit the 

34 Indeed, this court has already noted that "[t] he legisla­
tive history of the family participation provision made clear 
that 'family involvement [was] not manda.ted.'" Planned 
Parenthood Ass'n of Utah v. Schweiker, 700 F.2d 710, 722 
(D.C. Cir. 1983) (citing to the conference report}. 

3lJ The Secretary attempts to escape this conclusion by argu­
ing that a regulation requiring parental notification will not 
"invariably result'' in family participation as the District 
Court found. See Planned Parenthood, su7wa note 19, 559 
F.Supp. at 668. Instead, appellants contend that the parental 
notification regulation "does not prevent any parent or guard­
ian who receives a notice from refusing to become involved in 
any way in decisions about a child's sexual activities. The 
regulation * * * merely provides the opportunity for participa­
tion if the parent elects to become involved." Brief for appel­
lants at 25-26. This argument belies common sense. If a par­
ent is notified that his or her child has received a prescription 
contraceptive, the parent is at that point "involved" in the 
child's contraceptive decisionrnaking. The extent and impact 
of that involvement may not be predictable, but some type of 
parental involvement is a logical concomitant of the regula­
tion's parental notification requirement. 



17 

Title X projects to communicale dfrcdly \\'ilh l lw parP11\:1 
as a means of fulfilling the statute's "family pa 1'lici pa­
tion,, directive.36 

Yet this is precisely the reading of the statute and 
the Conference Committee report that the Secreta1·y would 
urge upon this court. Appellants seek to avoid the clear 
import of the Conference Committee report by arguing 
that enactment of the 1981 amendment represented a 

136 We'emphasize that this Conference Committee statement 
is especially persuasive evidence of congressional intent. First, 
a Conference Committee report represents the final word on 
the final version of a statute. It must be signed by a ma,jority 
of both delegations from the House and Senate who have re­
solved the differences between the two chambers. For that 
reason, Conference Committee reports are considered "partic­
ularly weighty" indicators of congressional intent. See gen­
erally Wald, supra note 32, 68 IOWA L. REV. at 201 & n.49. 
Second, commentators have long debated just how realistic 
and meaningful it is to attribute a specific legislative intent 
or meaning to the action of a deliberative body. SPe, e.g., C. 
SANDS, swpra note 28, § 45.08, at 22-28; Note, Intent, Clea1· 
Statements, and the Common Law: Statutory Interpretation 
in the Supreme Gou.rt, 95 HARV. L. REV. 892 (-1982). One of 
the classic works in the field would limit the search for legiti­
mately relevant legislative history by asking the following 
question: 

"Did the legislator in establishing this determinable [the 
general proposition set out in the statutory text] have a 
series of pictures in mind, one of which was this partic­
ular determinate [the specific situation to \vhich someone 
proposes to apply the statute] ?" * * * 

J. HURST, DEALING WITH STATUTES 34-35 (1982) (quotin11 
Radin, Statutory Interpretation, 43 HARV. L. REV. 863, 870 
(1930)). 

In this case we are presented with evidence that Congress 
did in fact focus p1·ecisely on this specific situation. Congress 
had in mind the distinction between two "ends"-Bncourag­
ing versus mandating family participation-as well as the 
distinction between two "means"-grantees communicating 
with teenagers versus communicating with parents. Congres­
sional intent can rarely be made more clear or mora specific 
than in this case. 
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great change in Congress' existing policy vis-a-vis pa­
rental notification and. family involvement-a change in 
policy that would be furthered by the new regulations. 
They contend that the 1981 amendment "showed a clear 
shift in Congress' thinking. * * * Congress indicated 
that grantees, themselves, were henceforth to encourage 
family involvement, and not simply to rely on their teen­
age clientele to involve their parents." 3'r According to 
appellants, Congress' shift in intent is supposedly mani­
fest, not only in the express language of the statute, 
but in the Conference Committee report's infroductory 
statement about Title X: 

Three changes were made in Title X by the con­
ferees. The first was a statement added to section 
1001 that "To the extent practical, recipients of 
grants shall encourage family participation." * * * 

H.R. Conf. Rep. No. 208, 97th Cong., 1st Sess. 799 
( 1981) (emphasis added) _.as 

Appellants' argument simply does not withstand close 
scrutiny. The conferees' use of this word "changes" cer­
tainly cannot stand alone as definitive proof of a funda­
mental shift in congressional intent. Assuredly, ·there 
was a "change" in Title X-. an entirely new sentence 
was added to the section of the Act. Whether this change 
of statutory language evidences a change of congres­
sional purpose, however, depends upon Congress' prior 
expressions of policy as to the issues of family involve­
ment and parent~] notification.lv.i 

3 7 See brief for appellants at 10. 

as The other two "changes" included in the amendment are 
the elimination of certain grants for reproductive and· popula­
tion research and the addition of a requirement that the Sec­
retary conduct a study of the states' willingness an<l ability to 
administer the family planning program in the future. Ser' 
H.R. Conf. Rep. No. 208, 97th Cong., 1st Sess. 799 (1981). 

39 Although a change in statutory language may presump­
tively indicate a change of legislative intent, if the ·legislative 



19 

b. · Congressional-policy of encouraging family 
involvement. 

Our detailed examination of Title X's pre-1981 legis­
lative history indicates that, far from signifying a shift 
in congressional opinion, the 1981 amendment simply 
raised to the statutory level pre-existing policy on this 
issue. For years earlier Congress had evinced its strong 
interest in encouraging family involvement in a teen­
ager's family planning decisions; the legislative history 
is replete with references to this goal. What is particu­
larly striking is the extent to which the various com­
mittee 1·eport references to this policy track, almost ver­
batim, the language of the 1981 Conference Committee 
report. 

In 1975, for example, the Senate report accompanying 
the Title X reauthorization bill stated: 

[T] he Committee believes that umnarried tee1w.ge1·s, 
where feasible, should be encouraged to involve their 
family [sic] in their decision about use of conb'acep­
tives. 

S. Rep. No. 29, 94th Cong., 1st Sess. 55 {1975) {em­
phasis added). The Senate report accompanying that 
chamber's version of the 1978 Title X reauthorization 
bill also emphasized the encouragement of family in-
volvement: · 

This policy * * * has been stressed in prior com­
mittee reports and is a 'reassertion of existing Fed­
eral policy. It is not intended to restrict or discour­
age the provision of voluntary family planning serv­
ices to those adolescents who want them, but only to 
try to enhance communication within the family 
unit. 

history does not support such an interpretation this rule of 
construction is overcome. See 1l'1cElroy v. United States, 455 
U.S. 642, 650-651 n.14 (1982). 



20 

S. Rep. No. 822, 95th Cong., 2d Sess. 40 (1978) (em­
phasis added). Finally, the House report accompanying 
its version of the bill subsequently enacted as the 1981 
amendment noted "past Committee concern that in the 
process of contraceptive counseling, unmarried teen.agers, 
where feasible, should be encouraged to involve . their 
families in their decision about use of contraceptives." 
H.R. · Rep. No. 158, 97th Cong., 1st Sess. 82 ( 1981) 
(emphasis added; footnote omitted). 

In light of this consistent legislative histol'y, we be­
lieve that the reasonable and correct interpretation of the 
1981 amendment is that offered by appellees: the added 
statutory language merely served to emphasize· existing 
congressional policy and thus provides no basis for the 
Secretary's radical departure in the means by which 
such family involvement is to be effectuated;4

'il 

c. Congresswnal policy of protecting 
confidentiality. 

Congress, however, has long recognized not only the 
importance of family involvement, but the crucial im­
portance as well of preserving patient confidentiality in 
the Title X program. In 1972 the Secretary first promul­
gated a regulation to ensure doctor-patient confidentiality 
in Title X programs. These regulations remain in effect 
unchanged. See 42 C.F.R. § 59 .. 11 (1982) .·n Congress 

40 See brief for NFPRHA at 43-44; brief for Planned Par­
enthood at 20. Indeed, this 1981 "codification" of existing 
congressional sentiment as to family participation can be 
closely analogized to the 1978 "codification" of the goal of 
serving the contraception needs of the adolescent population. 
·certainly the Title X clinics had ahvays done so, but including 
adolescents expressly in the statute signified the extent of Con-
gress' concern. See pp. 3-5 supra. ' 

41 Still in effect pending this appeal, the regulation provides: 

All information as to personal facts and circumstances 
obtained by the project staff about individuals. receiving 
services must be held confidential and must not be dis-
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was fully aware of this consistent administrative prac­
tice and in particular recognized the critical role played 
by the assurance of confidentiality in attracting adoles­
cents to the clinics. For example, the Senate l'eport ac­
companying the 1977 reauthorization of Title X expressly 
acknowledged that teenagers more readily seek famliy 
planning services at Title X facilities precisely because of 
the policy of patient c~nfidentiality: 

[T] he Committee believes· HEW must not overlook 
the preference of many individuals, particularly the 
teenage target group, for family planning clinics as 
the initial entry point to family planning informa­
tion and services. This preference is due partially 
to the greater degree of teenage confidence ·in the 
confide-ntiality which can be assured by a f arnily 
planning clinic and in the proficiency of the family 
planning services provided in a clinic specializing in 
those and related servij:!es.!42 1 

Thus Congress made clear that confidentiality was essen­
tial to attract adolescents to the Title X clinics; without 
such assurances, one of the primary pul'poses of Title 
X-to make family planning ·services readily available 
to teenagers--would be severely undermined. 

closed without the individual's consent, except as may be 
necessary. to provide services to the patient or as required 
by law, with appropriate safeguards for confidentiality. 
Otherwise, information may be .disclosed only in sum­
mary, statistical, or other form which does not identify 
particular individuals. 

42 C.F.R. § 59.11 (1982). Since the i·egulations also provide 
that Title X services be made available "without regard to 
* * * age, sex, * * * or mm·ital status," see 42 C.F.R. § 59.5 
(a).(4) (1982), this policy of confidentiality has always ex­
tended to adolescents. 

~ S. Rep. No. 102, 95th Cong., 1st Sess. 26 (1977) (empha­
sis added). See al.so H.R. Rep. No. 1191, 95th Cong .. 2cl Sess. 
31 {1978); S. Rep. No. 822, 95th Cong., 2d Sess. 27-31 (1978). 

j 
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Particularly noteworthy in the legislative history is the 
1978 defeat in the House of Representatives of an amend­
ment to Title X offered by Representative Harold L. 
Volkmer. The proposal would have expressly required 
Title X grantees to notify parents prior to prescribing 
contraceptives, thereby abandoning the policy of preserv­
ing teenagers' confidences.43 In the debate on the Volkmer 
amendment, several congressmen expressed their belief 
that parental notification would sacrifice the policy of 
providing confidential services, deter teenagers from com­
ing to Title X clinics;.u and so result in an increased 
number of teenage pregnancies. The Acting Secretary 
of HEW at that time echoed these concerns : " [ E] nact­
men t of * * _* [the Volkmer amendment] would under­
mine the national effort to alleviate the growing prob­
lem of teenage pregnancy in this country * * * ." ~·5 

It is beyond dispute that courts must be cautious in 
attributing great significance to legislative intent as ex­
pressed by legislative inaction."j) Nevertheless, we find 

43 The Volkmer amendment would have ~·equired Title X 
recipients to notify the parents of any teenager under 16 
before prescribing or dispensing any prescription for birth 
control purposes. See 124 Cong. Rec. 37044 (1978) (statement 
of Rep .. Volkmer) . 

Although this proposal required prior notification and was 
restricted to the under-16 age group, both this amendment 
and the regulation at issue here mandated parental notifica­
tion and family involvement. 

44 See, e.g., 124 Cong. Rec. 37044 (1978) (remarks of Rep. 
Rogers) ; id. at 37047 (remarks of Rep. Preyer). 

411 Letter from Acting Secretary of HEW Hale Champion to 
Representative Paul S. Rogers (Sept. 25, 1978), qiioted in 
brief for NFPRHA at 17-18. 

·rn See, e.g., Aaron v. SEC, 446 U.S. 680, 69,1 n. l 1 ( 1980); 
Red Lion Broadcasting Co. ?). FCC, 395 U.S. 367, 381-382 
n.11 (1969). See generally 3 J. CHOPER, Y. KAMISAR & L. 
TRIBE, THE SUPREME COURT: TRENDS AND DEVELOPMENTS 
181-190 (1982). . 
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that Congress' obvious awareness of the administrative 
practice as to confidentiality as well as its failure to 
change this practice when presented with the opportunity 
provide sufficient support for the conclusion that Con­
gress-at least prior to 1981-had embraced the policy 
of maintaining teenage confidentiality in the Title X 
program.47 

As for the 1981 amendment, we see no evidence what­
ever that Congress intended to change its longstanding 
belief that confidentiality was a crucial factor in at­
tracting teenagers to Title X clinics and thereby in stem­
ming the epidemic increase in teenage pregnancies. In 
fact, we firmly believe that the express language of the 
statute, requiring Title X grantees to encourage family 
participation "to the extent practical," refers to just 
such realistic concerns about deterring teenagers from 
seeking contraception if their confidences are not re­
spected. Were the Secretary's regulations permitted to 
stand, the goal of family involvement would undermine 
both Congress' specific policy of confidentiality 48 and its 
overriding concern about the escalating teenage preg-

47 See, e.g., Bob Jones University v. ·United States, -·­
U.S.--.,--, 51 U.S.L.W. 4593, 4600-4601 (May 24, 1983); 
Haig v. Agee, 453 U.S. 280, 300-301 (1981). 

48 Appellants contend that a parental notification rnle would 
not violate the policy of providing services to adolescents 
on a confidential basis since the adolescent can avoid this 
result simply by not obtaining contraceptives. See reply brief 
for appellants at 11-12. This argument is specious. Parental 
notification necessarily disrupts the confidential doctor-patient 
relationsh!p. That a teenage girl may be forewarned of this 
policy and so choose not to seek services does not alter the 
fact that Title X clinics are required to breach any confidences 
that are made. 

We note that appellants' reliance on language cropped out 
of this court's opinion in Planned Parenthood Ass'n of Utah 
v. Schweiker; supra note 34, 700 F.2d at 722 n.28, is mis­
placed. That language is ob-iter dicta in that case and irrele­
vant to this one. 
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The distinct d.iff erences in the scope and purposes of 
the two programs necessarily dictate different approaches 
to striking an appropriate balance between the need for 
confidentiality and the goal of parental involvement. The 
Senate report accompanying Title XX clearly delineated 
these differences and their consequences: 

It must be stressed, however, that this [Title XX] 
program is to be a demonstration project in which 
the Federal Government attempts to promote family­
centered approaches to serious social problems. Un­
like contraceptive services 01· venel'eal clisease treat­
ments, adolescent pregnancy cannot be an indef­
initely confidential affair. Furthermore, it should be 
noted that this [Title XX] program is a Federal 
demonstration project and not a far-ranging Gov­
ernment entitlement program. These requirements 
[e.g., parental notification and consent] are an at­
tempt to determine the effect that such parental in­
volvement requirements might have on a small 
scale.ci:.2 1 

As an experimental demonstration project, then, Title XX 
provides a useful, but limited, context ill which Congress 
may experiment and then evaluate the impact on teen­
agers of mandating family notification and involvement 
without irrevocably undermining its large-scale family 
planning program. Congress has, in fact, since indicated 
its intent to "monitor the progress of the projects in­
volved very carefully" and to hold hearings to assess 
"the implementation and impact of the parental involve­
ment requirement under this experimental program." '53 

It would therefore be both illogical and contrary to 
legislative intent to follow appellants' suggestion and 
"import" the strong family involvement component of 

62 S. Rep. No. 161, 97th Cong., 1st Sess. 15 (1981). 

"'53 S. Rep. No. 516, 97th Cong., 2d Sess. 130 (1982) (report 
of the Senate Appropriations Committee authorizing funds 
for Title XX). 
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Title XX into Title X:54 In point of fact, one senator 
feared just such an inappropriate amalgamation of the 
two programs. To clarify· the limited nature of Title 
XX's requirements, Senator Mark Hatfield, chairman of 
the Appropriations Committee, raised the issue during 
the debate over HHS's appropriations for 1982: 

Mr. President, while we are in Labor-HHS mat­
ters, may I ask the Senator from New Mexico, the 
chairman of the Labor, Health and Human Services 
and Education ·Subcommittee, about language in the 

· committee report concerning adolescent family life 
program? There has been some concern expressed 
that the report language could somehow be inter­
preted to apply the "parental consent and notifi­
cation" provisions of the adloescent [sicl family life 
program to other programs under the jurisdiction of 
the Department of Health and Human Services. 
Can the Senator tell me whether the language does 
apply to Health and Human Services programs other 
than adolescent family life? 

Whereupon Senator Schmitt, chairman of .the Subcom­
mittee ·on Labor, Health and Human Services, and Edu­
cation, responded, "It does not." -See 128 Cong. Rec. 
810067 (daily ed. Aug. 10, 1982). · 

Notwithstanding this insurmountable evidence that 
Title XX's parental notification requirements were not 
intended to apply to Title X, appeJlants argue that the 
Secretary was properly guided by the philosophy of Title 
XX. They point to a i·eview provision of Title XX as 
strong evidence of Congress' intent to apply the family­
centered philosophy of Title XX outside the narrow con-

M Our reluctance to interpret Title X in light of the policies 
underlying Title XX is buttressed by the general rule that 
"we cannot properly construe even related pieces of legisla­
tion without due regard to the purposes they respectively 
serve." United Shoe Worker8 of Am~rica 11. Bedell, !>06 F.2d 
174, 188 (D.C. Cir. 1974). 
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fines of its specified programs. Section 300z-6 (a) (3) calls 
on the Secretary to: 

review all programs administered by the Department 
of Health and Human Services which provide pre­
vention services or care services to determine if the 
policies of such programs are consistent with the 
policies of this subchapter * * *." 

42 U.S.C. § 300z-6 (a) (3). This language, however, 
merely calls for review of existing federal family pro­
grams to identify any inconsistencies in policy. It does 
not authorize the Secretary, on her own, to 'f'ernedy any 
such inconsistencies by regulation. In fact, the Senate 
report accompanying Title XX makes clear the limits of 
the Secretary's· authority to act: 

Remedial legislation or regulations to alter any Fed­
eral programs that the Secretary may identify as 
duplicative or inconsistent with the new Federal 
policy contained in· this legislation should be formu­
lated as· quickly as possible. 

S. Rep. No. 161, 97th Cong., 1st Sess. 16 (1981) (em­
phasis added) . The use of the words ''remedial legisla­
tion" clearly concedes that the Secretary may not be able 
to alter by regulation alone every program deemed "in­
consistent" with Title XX. Given Congress' express in­
tent to limit Title XX's parental notification and consent 
requirements to the confines of that experimental pro­
gram, the Secretary has no authority deriving from this 
provision in Title XX to graft comparable parental notifi­
cation requirements onto the structure of the completely 
separate Title X program}'~ 

~ Appellants also seek sup11ort for their argument from 
this court's recent decision in Planned Parenthood Ass'n of 
Utah v. Schweiker, S'Upra note 34. They read the case as 
standing for the proposition that congressional intent as ex­
pressed in Title XX was to be utilized in interpreting Title X. 
See 700 F.2d at 724-725. This interpretation misreads our 
decision. The court held that Title XX's directive· to the Sec-
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D. State Notificati01i and Consent Requirement 

Having determined that the new regulations' parental 
notification recjuirement is inconsistent with Congress' 
intent in Title X and finds no support in Title XX, we 
need not tarry long in disposing of appellants' arguments 
as to the other two requirements. 

The Secretary's requirement that Title X grantees 
comply with prevailing state law as to parental notifica­
tion or consent constitutes an invalid delegation of au­
thority to the states. As the District Court found: 

Although Congress is free to permit the states to 
establish eligibility requirements for recipients of 
Title X funds, Congress has not delegated that power 

·to the states. Title X does not provide, or suggest, 
that states are permitted to determine eligibility 
criteria for participants in Title X programs. 
***[1'.-0] 

In the absence of Congress' express authorization to HHS 
to in turn empower tlle states to set eligibility criteria, 
the Secretary has no power to do so. TheTef ore, in en­
acting such a regulation in this case the Secretary has 
exceeded the limits of Congress' delegated authority. See 
Chrysler Corp. v. Brown, supra, 441 U.S. at 308. 

retary to give priority to coordinated grant applications, see 
42 U.S.C. § 300z-6 (a) ( 4), could be extended to allow for 
coordination of projects within Title X's purview. However, 
the court permitted this consolidation of grants in Title X 
because it "found nothing in the language of Title X that 
declares considered consolidation of a grant in a state agency 
inappropriate." Id. at 725. In the instant case, of course, 
Title X is not similarly silent on the issue of parental noti­
fication. Moreover, the decision in Planned Parenthood Ass'n 
of Utah was strictly limited 'to consideration of the mechanics 
of grant administration. Its reasoning should not be extended 
to apply to the more substantive provisions of the two 
programs. 

~Planned Parmithood, siwrrc. note 19, 559 F.Supp. at GG9. 
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Futhermore, even if Congress had authorized the Sec­
retary to delegate to the states the power to set eligi­
bility standards, the state laws would still have to con­
form with the existing requirements of Title X and its 
regulations. It is elementary that under the Supremacy 
Clause of the Constitution states are not permitted to es­
tablish eligibility standards for federal assistance pro­
grams that conflict with the existing federal statutory or 

·regulatory scheme. See Jones v. T. H., 425 U.S. 986 
(1976), afj'g mem. only on statutory grounds sub nom. 
T-- H-- v. Jones, 425 F.Supp .. 873 (D. Utah 1975). 
See also Lascaris v. Shirley, 420 U.S. 730 (1975) ; Carle­
son v. Remillard, 406 U.S. 598, 600-601 (1972) ; Town­
send v. Swank, 404 U.S. 282, 286 (1971); King v. Smith, 
392 U.S. 309 (1968). 

The only court to consider this issue in the context of 
Title X squarely concluded that West Virginia's attempt 
to require parental consent as a condition to the provision 
of family planning services constituted the imposition of 
an additional eligibility requirement that clearly thwarted 
the goals of Title X. See Doe v. Pickett, 480 F.Supp. 
1218, 1220-1221 (D .. W.Va. 1979). Since we have con­
cluded that, even after the 1981 amendment, the con­
tinuing policies of Title X prohibit the Secretary from 
requiring parental notification, the states would likewise 
be precluded from imposing similar conditions.m 

117 Appellants argue that the regulation merely clarifies the 
fact that state faw has not been "preempte<l" by fe<lernl Jaw. 
See brief for appellants at 30-32. This argument is mis­
placed. This case presents no direct conflict between two 
bodies of law, one state and one federal. We hnve only a 1.:ol­
untary federal funding program with specific eligibility re­
quirements. The law on this issue is clear: even if Congress 
permits the states to impose additional rules as to eligibility 
for federal funding, those rules must be consistent with the 
federal standards or else be held invalid under the·Supremacy 
Clause. See Townsend v. Swank, 404 U.S. 282, 286 (1971). 
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E. Financial Eligibility Requirement 

The elimination of the current regulation as to teen­
agers' financial eligibility is clearly entailed by the Secre­
tary's imposition of the parental notification requirement. 
The new regulation deletes the following: "[U]nemanci­
pated minors who wish to .receive services on a confiden­
tial· basis must be considered on the basis of their own 
resources.', 158 If the confidentiality of adolescents is no 
longer to be respected, then the above requirement is 
logically unnecessary."° 

However, since the parental notification requirement is 
invalid, then so too is this change in determining finan­
cial eligibility. We thus agree with the reasoning of the 
District Court: the regulation requiring that an adoles­
cent's eligibility for services be based on her parents', 
rather than her own, income is invalid "because it has 
the same effect as the parental notification requirement." 
Planned Parenthood, supra, 559 F.Supp. at 669. Clearly, 
if a minor must obtain financial information from her 
parents to determine her own eligibility for. family plan­
ning services, the regulation denies her the requisite con­
fidentiality and operates as a de facto parental notifica­
tion requirement. Indeed, if the parents do not meet the 
eligibility standards and the minor has no funds of her 

llS Pursuant to this rule, the current practice appears to be 
that Title X grantees make their financial determinations 

· on the basis of whatever information is provided by the 
client-whether that client is an adult or a minor. See letter 
from Nancy L. Bue, Counsel for Planned Parenthood Plain­
tiffs, to George A. Fisher, Clerk of this court, dated May 18, 
1983; letter from John W. Nields, Jr., .Attorney for National 
Family Planning and Reproductive Health Association, Inc., 
et al., to George A. Fisher, Clerk of this court, dated May 18, 
1983 (letters submitted after oral argument in this case at 
our request). 

~9 Appellants concede that:. "The sentence in question is 
fundamentally contrary to the new regulation requiring pa­
rental notification." Brief for appellants at 33. 
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own, the regulation may operate as a de facto parental 
consent rule; by withholding funds, the parents can pre­
vent the teenager from receiving any contraceptive serv­
ices at Title X clinics. Either way, the regulation oper­
ates as a deterrent to teenage access to contraceptive 
services, thereby undermining Title X's goal of reducing 
the teenage pregnancy rate. 

Moreover, the regulation also conflicts with Title X's 
specific admonition that the Secretary define "low-income" 
families in such a way as to insure that "economic status 
shall not be a deterrent to participation in the programs 
assisted under [Title X]." 42 U.S.C. § 300z-4 (c). Reflect­
ing its general concern about the problems of adolescent 
pregnancy, Congress clearly intended to include all adoles.­
cents.--not just those from low-income families--among 
the groups benefited by Title X. See, e.g., H.R. Rep. No. 
158, 97th Cong., 2d Sess. 79 ( 1981) ; H.R. Rep. No. 1191, 
95th Cong., 2d Sess. 30 (1978). In short, the new finan­
cial eligibility requirement conflicts with the basic pur­
pose and express provisions of Title X, finds no basis 
elsewhere in the Act, and is therefore- invalid.00 

IV. CONCLUSION 

This court is, of course, fully aware that these Title X 
regulations are .at the center of a great whirlwind of 
public controversy. No doubt the moral and political 
wisdom of the Secretary's actions will remain in dispute 
for some time to come. The legality of those actions, 
however, should not. Our review of Title X and its leg-

00 Appellants argue that by requiring consideration of a 
teenager's financial eligibility on the basis of her family's 
income, the new regulation quite properly gives priority to 
the contraceptive needs of the trtJlY indigent population. 
While this may well be a reasonable policy choice given the 
limits of f ederai funding, it is a choice that Congress, and 
not the Secretary, must make. Thus far Congress has clearly 
intended that all teenagers have access to Title ·x services. 
See 42 U.S.C. § 300 (a); pp. 3-4 sup-ra. 
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islative history leads to the inescapable conclusion that the 
Secretary exceeded the bounds of statutory authority by 
promulgating regulations that contravene congressional 
intent. 

We hold that the challenged regulations are unlawful. 
The judgment of the District Court enjoining enforce­
ment of the regulations is therefore 

Affirmed.* 

*Judge Bork, in his partial dissent, suggests that "the 
Secretary might well be able to issue all three of the chal­
lenged regulations under legal power different from the one 
initially claimed," and that "the proper disposition of this case 
is to direct that the regulations be remanded to HHS for re­
consideration." Dissent at 7. In this case this court is review­
ing the judgment of the District Court enjoining enforcement 
of these regulations. Judge Bork has conceded that "[t]he 
evidence cited by the majority amply demonstrates the error 
in HHS's position" and "therefore, that the regulations can­
not stand as promulgated." Dissent at 4. Thus under the cir­
cumstances the District Court properly enjoined enforcement 
of the invalid regulations, and the proper disposition on ap­
peal is affirmance of the District Court. The Secretary is of 
course free to issue new and different regulations, but any 
future rulemaking in this area must comport with the clear 
congressional intent expressed in Title X and its legislative 
history, as outlined in this court's opinion. 



1 

BORK, Circuit Judge, concurring in part and dissenting 
in pa'rt: I dissent from the majority's disposition of the, 
case although I agree with much of the majority's opin­
ion. It is one thing to conclude that the 1981 amendment 
to Title X does not give authority for the promulgation 
of the rules challenged here. I agree that the amendment 
does not. It is quite another matter to decide, as the ma­
jority" does, that the 1981 amendment affirmatively for­
bids the promulgation of these rules. That has not been 
persuasively shown. It is especially important that this 
distinction be borne in mind because we are dealing in 
a vexed and hotly controverted area of morality and 

. prudence. The choices required are to be made by Con­
gress or, under a delegated power, by the Secretary of 
the Department of Health and Human Services. So far 
as I can tell from the arguments deployed by the Secre­
tary and from the evidence cited by the majority, Con­
gress has not made those choices. Neither has the Sec­
retary, since she believes she is implementing decisions 
made by Congress. We should not, by a legal analysis 
that overlooks an important differentiation between two 
types of congressional intent, effectively niake moral and 
prudential decisions that are properly left to those who 
are politically responsible. For that reason, rather than 
affirm the judgment of the district court, I would direct 
the district court to remand the challenged regulations to 
the Secretary for reconsideration. 

Under SEC v. Chenery Corp., 318 U.S. 80 (1943), we 
must judge the validity of an administrative regulation 
solely on "the grounds upon which the r agency 1 itself 
based its action." Id. at 88. In particular, an agency 
regulation must be declared invalid, even though the 
agency might be able to adopt the regulation in the exer­
cise of its discretion, if it "was not based on the 
[agency's] own judgment but rather on the unjustified 
assumption that it was Congress' judgment that such 
[a regulation is] desirable.'' FCC v. RCA Communica­
ticms, bw., 346 U.S. 86, 96 ( 1953). If a regulation is 
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based on an incorrect view of applicable law, the regula­
tion cannot stand as promulgated, unless the "mistake of 
the administrative body is one that clearly had no bearing 
on the procedure used or the substance of decision 
reached." Massachusetts Trustees v. United States, 377 
U.S. 235, 248 (1964). 

HHS based its decision to promulgate the regulations 
challenged in this case on the 1981 amendment to Title X. 
In the preamble to the regulations HHS stated generally: 
"The rules implement a 1981 amendment to Title X 
which requires projects supported by Title X to encour­
age, to the extent practical, family participation in the 
provision of project services.'' 48 Fed. Reg. 3600 (1983); 
Addendum to Brief for the Appellants at 14a [herein­
afteP "Addendum at ( ) "]. Accord id. at 3601; Ad­
dendum at 15a ("The rules below implement this statu­
tory requirement."). M9St important, with respect to the 
notification rules in particular, HHS stated that it was 
specifically relying on the 1981 amendment for authoriza­
tion as an alternative to relying on any statutory author­
ity it may have had prior to 1981: 

It is on the basis of this amendment that th~ notifica­
tion provisions of the regulation have been proposed 
and it is in the light of this amendment and its legis­
lative history that one must judge the propriety of 
the notification provisions, not the legislative history 
surrounding . defeated legislative proposals or inter­
pretations of the statute prior to the 1981 amend­
ment. 

Id. at 3602; Addendum at 16a. Thus, HHS substantially 
relied for its decision to adopt the notification provision 
on the legal position that the 1981 amendment was in­
tended to give HHS the authority to adopt such a provi­
sion. See also· Brief for the Appellants at 18-19. 

The situation iS different with respect to the rule re­
quiring compliance with state parental consent and noti­
fication laws and with respect to the change in prior 
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regulations defining "low-income family." HHS did not 
state in the preamble to its regulations that these two 
provisions were specifically authorized by the 1981 
amendment. As the HHS brief in this case makes clear, 
however, these two provisions were adopted in significant 
part because of HHS's adoption of the notification provi­
sion and its understanding of the meaning of Congress's 
1981 enactments. See Brief for the Appellants at 30 
(rule on compliance with state law "merely clarifies that 
state law has not been preempted by federal law") ; id. at 
32 n.10 ("Since Congress has expressly approved Title 
XX's requirement for parental permission and notifica­
tion, it is no longer possible to view similar state provi­
sions as contrary to federal policy. The two district court 
cases cited by the district court to show that state noti­
fication and consent rules are contrary to the intent of 
Title X were decided before Congress enacted the 1981 
Amendment or Title XX.") (citation omitted) ; id. at 
33-34 ("One reason for this change [in the low-income 
family regulations] is obvious. Th~ sentence in question 
[, removed by the challenged provision,] is fundamentally 
contrary to the new regulation requiring parental noti­
fication. Wbile project directors retain great discretion 
under the regulations to determine those who 'for good 
reasons' may be unable to pay for services, they may not 
continue to base this disc;retion solely on an adolescent's 
desire to receive services without parental notification.") 
(citation omitted). 

Whatever legal errors HHS made in promulgating the 
notification provision thus infected its promulgation and 
apparent interpretation of the other two provisions under 
challenge, and "there is a significant chance that but for 
the error [s] th,e. agency might have reached a different 
result" on all three provisions of the challenged regula­
tions. Friendly, Chenery Rei1isited: Reflections on Rever­
sal and Rem.and of Admin:istra.tive 01·ders, 1969 Duke 
L.J. 199, 211 (footnote omitted). If HHS made legal 
errors that require invalidation of the notification rule, 
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those errors require invalidation of all three parts of the 
challenged regulations. 

I agree with the majority opinion to the extent it holds 
that HHS is wrong in the view that the 1981 amendment 
gave the Secretary the authority to promulgate the 
parental notification rule. The evidence cited by the ma­
jority amply demonstrates the error in HHS's position. 
I agree, therefore, that the regulations cannot stand as 
promulgated. 

I depart from the majority because I think that noth­
ing further should be decided in this case. Under 
Chenery and its progeny, a rule that cannot stand as 
promulgated should be remanded to the administrative 
agency for reconsideration if it is arguable that the 
agency could correct its initial errors and lawfully re­
issue the rule. The regulations at issue here fall into 
that category and therefore should be remanded to HHS 
for reconsideration . 

. Since ·HHS is ordinarily owed some deference in the 
interpretation of a statute like Title X,, see, e.g., Federal 
Election Commission v. Democratic Senatorial Campaign 
Committee, 454 U.S. 27, 37 ,(1981); Udall v. Tallman, 
380 U.S. 1, 16 (1965); National ·wildlife Federation v. 
Gorsuch, 693 F.2d 156, 166-70 (D.C. Cir. 1982), HHS 
should be given an opportunity to say in the first instance 
not only whether it wants to readopt the regulations but 
also whether it can do so under some statutory authority 
other than the 1981 amendment alone. That HHS has 
other statutory authority to issue these rules is, at the 
very least, arguable. 

As the majority opinion recognizes, "the r~lemaking 
authority that Congress has delegated to the Secretary is 
broad indeed." Maj. op. at 11. T'itle X says: "Grants and 
contracts made under this subchapter shall be made in 
accordance with such regulations as the Secretary may 
promulgate." 42 U.S.C. § 300a-4 (a) ( 1976). -The Secre-
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tary thus has a rulemaking power that would authorize 
the notification regulation challenged here unless Con­
gress has deprived the Secretary of that particular au­
thority. Certainly Congress has not done so by any 
statutory language, and a careful reading of the majority 
opinion shows that only a few snippets of the legislative 
history it cites can offer any support at all for an infer­
ence of congressional restriction of otherwise broad 
agency authority. "Congress must abide by its delegation 
of authority until that delegation is legislatively altered 
or revoked." INS v. Glw,dha, 51 U.S.L.W. 4907, 4917 
(U.S. June 23, 1983) (footnote omitted). It is, as I 
have said, at the very least arguable that Congress has 
not done so with respect to the parental notification rule 
here. 

In truth, there is very little evidence to show that Con­
gress has prohibited the Secretary from adopting a rule 
requiring parental notification. It would be no small mat­
ter to decide, as proponents of the rule would put it, that 
the federal government will assist teenagers in conduct-

. ing active sexual lives but that their parents may not be 
told. As the rulemaking proceeding at issue in this case 
makes clear, a decision that parents must be told-as 
opponents of the challenged rule' put it, thereby risking 
more teenage pregnancies-would also be highly con­
troversial. Either way, the political consequences for 
some legislators might be serious. Legislators are made 
politically responsible, however, precisely so that they will 
take such consequences into account. If Congress wants 
the result the majority gratuitously attributes to it, it 
must say so. I might yet be convinced that it has, but the 
evidence put forth in this case suggests that it has not. 

If a case might be made that the Secretary has the 
authority to promulgate the parental notification rule, 
an even stronger case might be made that the Secretary 
has the authority to issue the other two provisions chal­
lenged in this lawsuit. A valid parental notification rule, 



of ·course, would remove the fundamental objection to the 
state--law and low-income--family rules relied on by the 
appellees and the majority here. In addition, however, 
these latter two rules might also find a basis substantially 
independent of any federal parental f}.Otification rule. 

The change in the low-income-family regulations might 
well be a rational implementation of the Title X policy, 
embodied in 42 U.S.C. '§ 300a-4 (c) 1(1976), of giving 
priority to "persons from low-income families," a policy 
that the majoiity opinion inexplicably suggests is of the 
Secretary's, not Congress's, creation. See maj. op. at 32 
n.60. That policy might rationally · be thought to 
qualify-it does not contradict-Title X's general purpose 
of "assist[ing] in making comprehensive voluntary fam­
ily planning services readily available to all persons de­
siring such services." 42 U .S.C. § 300 note ( 1976). It 
should be noted that, contrary to the majority's sugges­
tion, maj. op. at 3-4, 32 n.60, it is not Title X's general 
purpose to provide f{lmily planning services entirely 
through Title X clinics to all who seek .them. The sweep 
of the majority's suggestion is hardly required by the 
statutory language just quoted and is inconsistent with 
the ptominenci1 in the congressional declaration of pur­
poses of the goal of aiding private family planning pro­
grams. See 42 U.S.C. § 300 note (1976). Congress's ob­
ject was merely to help ensure that, in one way or an­
other, all persons who wanted family planning services 
could get them. 

Similarly, a rule requiring Title X grantees to comply 
with state parental consent and notification laws might 
be valid even if a federal parental notification rule \Vere 
not. That is so because Congress might forbid HHS from 
requiring parental notification yet, in recognition of 
states' traditional role in this area, defer to states that 
have such a requirement. Contrary to the majority's 
statement, maj. op. at 30 n.57, the validity of a rule re­
quiring grantees to obey state laws presents a preemption 

·' 
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problem of "direct conflict between two bodies of law," id. 
The rule's validity turns on whether Congress intended 
to give grantees a federal-law defense to a charge of vio­
lating state law. Support for such a rule might be found 
in the "presumption against congressional intent to en­
courage violation of declared public policy [in a state 
law]." Tank Truck Rentals, Inc. v. Ccmimissioner, 356 
U.S. 30, 35 (1958), qiwted in Bob Jones University v. 
United States, 51 U.S.L.W. 4593, 4598 n.17 (U.S. May 
24, 1983). Support might also derive from the especially 
high standard that must be met when inferring preemp­
tion of state laws in areas such as family relations and 
medical ethics that are traditionally the exclusive or 
nearly exclusive province of state law. See, e.g., His­
quierdo v. Hisquierdo, 439 U.S. 572, 581 (1979) (family 
relations). Where such policies are at stake, it is par­
ticularly important that we make sure Congress intended 
to oust state laws. One function of the rules about pre­
emption is to ensure that critical decisions are consciously 
made. -

In sum, the Secretary might well be able to issue all 
three of the challenged regulations under legal power dif­
ferent from the one initially claimed. Whether regula­
tions so promulgated would be valid need not and should 
not be decided until HHS decides to adopt them and ar­
ticulates a rationale for doing so. Because the validity of 
reissued regulations is at least arguable, however, the 
proper disposition of this case is to direct that the regula­
tions be remanded to HHS for reconsideration. The ma­
jority goes farther and holds that the challenged regula­
tions are inconsistent 'With a congressional command. 
I dissent from that holding. 




