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April 2, 1984 -· 

Dear Pro-Lifer: 

MARVIN I. WEINBERGER 

9 CARLETON ROAD 

BELMONT, MASS, 02178 

(617) 484-2361 

I have been inactive in my pro-life support for the last few 
years, ever since my participation nationally in the Phillip 
Becker (Down's Syndrome) controversy. This involvement helped 
to secure the surgery which Phillip desperately needed, .it also 
earned me a multimillion dollar lawsuit (which I eventually 
won, but at great personal expense). Prior to the Becker matter, 
I was principal proponent of the Akron (Ohio) abortion ordinance 
- which ordinance inspired similar enactments nationwide. 

In the wake of this past summer's Supreme Court rulings, I've 
decided that I must once again let my voice be heard. Find 
enclosed a packet of information docuunenting the unspeakable 
reality of legal, late-term abortions. As you will see, abortion 
has now become infanticide! This is why I, and the .other 
volunteers who labored six months to prepare the enclosed 
documentation, refer to our informal organization as ChildSave. 

We are providing the enclosed booklet free-of-charge to selected 
influential citizens nationwide. I hope you will make good use 
of this material. Please feel free to call upon me if I may 
be of any assistance. Also, if you come across any important 
relevant documentation which you would like to see incorporated 
into future packets, please pass this information along. 

Shalom. 

S:Cldl. ?4---
Marvin I. Weinberger 

P.S. After having printed up the enclosed packet, I came across 
an excellent and very timely commentary by columnist Ellen 
Goodman. Find attached a copy of this article as appeared in 
The Boston Globe. 

P.S.S. Also enclosed is a recent article from The New England 
Journal of Medicine. 
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. iLLIN .GOODMAN: 

i" \ :~ . ' ' 
. For over :a decade n~w; l've seen 

the abortion Controversy keep po
l!tlCal oppqtlents frozen at their , 
poles of opinion. Neither side has 
been eager to publicly discuss tlie 
full moral dilemma of an unwanted. 

·pregnancy. · 
. . . 

The ailti·abortion people have 
' downplayed the crisis experienced 

•by a womari who ls pregnant when • · 
she doesn't want to be. It ts easier 
to.deticrltie;her'plightas a tempo- · 
rary .Inconvenience. The pro-abor- · 
tlon people have avoided discuss
ing the · fetµs. It is easier to talk 
abouLUte ~minatlon of a preg-
nancy.:.;.,;;"'·: . . . . 
. ·A[~;-ks ag0, Hell into that · 

. b'ap~'~D .1 dlsmlSsed President . 
Reagait:•s·~tement that an aborb 
~_fetll!!I if eels pain. H~ Ph.r.fse was · 
far to.P -sweeping. In the -early · 
stages of development. a fetus has 
the automatic response of a plant 
or an amoeba. But my response 
was far too casual. At some mid- . 
point in pregnancy. a fetus un- . 
doubtedly experiences what any- : 
one would fairly describe as pain. 

The argum~nt about "pain" Is I 
, not an unimportant one because It i 

i;akes place at the center of, the 
abortion dilemma. Today, the com· 
bat zone for our moral ambivalence 
is' that' period smack In the middle 
of pregn~mcy when pain and, in-

. creaslngly. survival becomes possi
ble. 

Just 11 years ago. when the Su-
: preme Court legalized abortion, the : 
• justices said the state had a legal • 
• intere&t In the fetus only when it '. wa' ~·vtable" - when ft could sur-· 
; viive outside the womb with or 

. '.~ut a~iclal aid. They set that. 
~~·at 28 weeks. . . ·, . · , 

• ;_.i'~~ ·; ___ ... _"~~,_. .• _;:_,_ 

Even then, "vlabiJlty~' was iess ' professor of law at Ohio State Uni- : 
.a moral term than a technological Yersity, lias suggested a cutoff date\ .. 
one. But technology changed,.· of20 weeks, except for serlousge-·i.· 

d 1 d 11 3 ·· netlc defects or maternal health 1 · 
gra ual Y an . crucla Y· In 197 • ·problems. There are dlfftCuJttes ( 
only half those born at 28 weeks wfth such a law _ who decides i .. 
survived. Today the 'odds are much · 
longer. Itis even possible for a fetus which exceptions? - buttt reflects ! ' 
born at 22 weeks to survive. a need to revise our ethical guide- ; · 

l!nes, acknowledging ~he claims of · 
The morally crttlcaI fact lsthat both woman and fetus. 

we can save fhe life of a baby who . fn any such revf~lon, we still 
::fan be legally aborted. · have to confront this central moral 

i . . . . · . ambivalence about abortion. Com-
. This .collision occurs very .rare- promise Is not a cop-out; neither Js 

ly. In 1980, only 10 percent of th~' ambivalence a weakl'.)e8s. It Is ap-
1.6 million women choosi~g · abor- : · · . proprlate. . 
Uon were more than 12·weeks preg- : We are twice as !lkely to accept 
nant. Only 13,000 women were i abortion if the .,oman has been 
more than 21 weeks. pregnant .. j 'raped .or carrleS a deformed fetus 
M_any hospitals have pushed bacl(j than if, as a married woman, her 
the cutoff date to 20 weeks.· '<· ... . >;; ci>nti-aceptive has failed. . . 

. The· number o(. J~ve.-b~~1~'l . The age of the fetus ls another 
ltt g f 1 t bortlo I min ' r piece of that "situation." As Fran-

; su n rom a e a · · .n~ 8 · . - i :. I, :.ces Ki.ssling. the head of Catholics ·1scule. Yet they ·1o0m.~ge 1n:our ; 
·· ethl.cal stru<!tun:, and~ should.·: · t for a Free Choice, ~ys: "We are al-' 
-, As.Rtt Thomas ·P.f~i~t~ ~~.:;. .:~.:W~l~~w~i~~~g.v.alu~s: As t~e fetus 
· ..• tl~gS ·~nter fot, .life ethics _says, ! · : d,evelopS ,w~ ~ more compelling 
· ~·we knew ,Years ago that ,.when . :rea$t)a · · ''abortion." · ·• . 
people··realtZed that 'we can· save · . • . \T' hard-Itners who 
~e lives of blibies who can be tegal- ., fl "' · e life of.the fetus over the 
ly aborted, it was all going tq hit , ; 4ife ofJhe 'woman. There are hard-
the fan. We have to preserve our ' Uners who regard the fetus with no 
sense that we are not doing things · more concern than a wart. But· 
too morally contradictory." · irtost of us i:lo factor In a. Jarg'!.,.. 

That preservation is already . i;-ange of conditions - from tl'*.-
evidept. Far fewer ·women have late ' · J;iealth of the woman to the age· Of; 

, abortions today than.in 1973. The· the fetus - when we make thlS 
cooundrum is that these late abor-. . moral decision. . 
tfons are primartly. performed on ·

1
· \ For .a long time, we cloaked this f' 

teenagers Wh0 find ft hardest to I , ambivalence behind an argument r 
cope with the reallty of pregnancy : · .. ~bout "viability." ·But now, at a , . · !2 
or., surely, m<?therhood. They are '.IJlremomentofvulnerabiUtyin~~ ':·. ;~, 

. also chosen by women carrying de- , . ~ardened debate over abortlo·. · · • ··~ 
. formed fetuses because most ge~et- · ll,ave a chance to openly di · Ji 

1c testing must still be done 1n· the tJ;.ils process of moraldecision-inak- < ti 
seeond trtiµester. . ' . ''1. g. to honestly tal~ abo. ut. the ...• t.n'" )·.·.' t.'·.··.·· 

.Still, I think a new compromise hrrent conflict Jn an unwan;ted . · ·. r~ 
must be devised to replace t~ old · .. pregnancy. We have to admit the . 1;0 
one. We need a careful formula to c ~in. all the pain, in ,order to bal- .· .,: 

I . . . -~ 
raise the threshold for unrt&trtcted _ance Jt, · ·.· ... ·· . . · .. . .·. . < . ;il 1, 
abortions. while allowing exeep- . '\ I Ellen Good.man fs.a Gll>t.Jr,a~ol~ ,.~.i% 

~005 Nancy .Rhodej'~~~~'.,.J: ...• c4f~~ 'i'~CI;'"'~ =m••\I!t~ 
:~'. :·\;~ :'.;' ·;' . ·;-.:. . .. - . 

-·- -· -- .. _ ·,,_,. -,-·.:· . ._, ·.Y-:_~, -.F·-.-~ ~:.<:-{:· .. -.~·--.:.:; ;:---:,.·_._ - -.·t/.<: ."·<·'r·:.<: -_;: -
.. -. ':2C::.-:_-:::; --:.L..:.:7..:..-=:;__;:~:-·~':.S:'..c.::. 
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SPECIAL ARTICLE ' 
. . . . , . .. , ·: . . '. . . . . .. . " . I .. : . 
WHEN IS TERMINATION OF PREGNANCY DURING THE THIRD TRIMESTER 

MORALLY JUSTIFIABLE? j . . , 

FRANK A. CHERVENAK, M.n.; MARGARET.A. :FARLEY, PH.D., LERov WALTE&s, Pa.n~. 
. joHN C. HoBBINs, M.D., AND MAua1cEJ. MAHoNdv, M.D. · ,. l · . . . . . ' . . . I .. 

Abstract The question whether to terminate pregnancy either of the. two pafis of the first condition. · · :· 
during the third trimester involves a moral conflict. We At present, one en~ity, anencephaly, clearly fulfills both 
argue that such termination is morally justifiable if two conditions.. We studied 10 cases involving fetuses with 
conditions are fulfilled: first, that the fetus is afflicted sonographically diagnosed anencephaly that were abort~ 
with a condition that is either incompatible with postnatal ed during the third trimester. We also examined other fetal 
survival for more than a few weeks or characterized by disorders and concl~de that they do not clearly fulfill our 
the total or virtual absence of cognitive function; and two conditions for tht:1 justifiable termination of pregnancy 
second, that highly reliable diagnostic procedures are in the third trimester. (N Engl J Med 1984; 310:501· 
CiVailable for determining prenatally that the fetus fulfills · 4.) I 

SELECTIVE abortion because of serious fetal dis
. ease or defect is currently practiced in many hos

pitals during the first and second trimesters of preg
nancy. However, after 24 weeks of gestation, when the 
probability of extrauterine surYival increast"s, tt"rmi
nation of pregnancy is sometimes denied, even though 
termination in the third trimester to "prescrn· tlw lifi: 
or health of the mother" was specifically upheld in the 
landmark Roe v. l+'ade decision of the U.S. SuprC'me 
Court. 1 In this article, WC' argue that tC'rmination of 
pregnancy during the third trimester can also be mor
ally justifiahk (i.e., permissible) if two conditions an' 
fulfilled: ( 1) the fetus is afflicted with a condition that 
is either (a) incompatible with postnatal survival for 
more than a few weeks or '(b) characterized by the 
total or virtual absence of cognitive function; and 
(2) highly rdiabk diagnostic pron·d11res arc a\'ailahll' 
for determining prenatally that the fetus fulfills either 
condition 1 a or 1 b. 

Currently, one entity, anencephaly, clearly fulfills 
both conditions. \Ve present our experience with the 
c;i.ntenatal diagnosis and obstetric management of this 
condition and discuss ethical considerations in third
trimcstfr termination for this and st·vrral other fi·tal 
diseases and defects. Our intention is to provide a 

"theoretical justification for the selective termination of 
prt>gnancy undt>r spt>rificd conditions that arc current
ly fulfilled by one major fetal defect and that may in 
the future include a small number of additional fetal 
defects. 

METHODS 

During a lh·e-ycar period, from 1971:! through 1982, li:tal anm
cephaly was diagnosed in 28 cases at the Perinatal Ultrasound Unir 
of Yale!-New Ha\'cn Mediral Ccntrr. Th" nitl'rion for dii1gnusi' 
was an absent fetal. cah·arium. After prt>natal diagnosis, the preg
nandrs were managt'<i ill Yak-Nt'w Haw•n J\kdiral Ct'ntt"r or at 
one of several referring institutions. 

From the Depanmcnt of Obsretrics and Gynecology, Mount Sinai School of 
Medicine: Yale University Divinity School: the Kennedy In,1i1ute ·of E1hic>. 
Georgetown University; and the Depanments of Obstetrics and Gynecology and 
or Human Genetics, Yale University School of Medicine. Address reprint n-· 
quests to Dr. Chervenak at the Dcpanmcnl of Obstetrics and Gynci:ology, Mount 
Silllli School of M•-Jicinc. One Gustave Levy Pl.. New Yoli.. NY llKl2lJ. 

·! 
. RESULTS 
I . . I 

In 18 of the 28 ca~es of fetal anencephaly, the gesta-
tional age at the time of diagnosis was less than 24 · 
weeks. In. all these j cases, termination of pregnancy 
was elected by the pregnant woman, and the diagnosis 
of mH·m·eplialy was iconlinue<l alter the abortions. 

In lO cases, fetal \anencephaly was diagnosed after 
24 weeks of gcstatioq. The gestational age was 25 to 28 
weeks in three casesj 29 to 32 weeks in four cases, and 
33 to 36 we<.>ks in three cases. In each instance, the 

, li·tus was ali\'e at th~· 1i111c of diagnosis, and there was. 
no maternal complicjation necessitating delivery. In all 
I 0 cases, tcrminatioi1 of pregnancy was elected by the 
pregnant women an~ was induced by a prostaglandin 
E2 suppository (scv9n cases), oxytocin induction (two 
cas(·s), or l'h-cti\'!· e<·1arean section lwcaus<~ of previous 
cesarean section wi~h vertical uterine incision (one 
case). In no instande was fetal monitoring used. In 
eight cases a stillbir~h resulted, and in two cases neo
natal death occurrc~ spontaneom~ly within an hour of 
birth. In all I 0 third·trimcster cases, anencephaly was 
confirmed alter birth!. There were no maternal compli-
ear ions in tl .. is srricsl. . 

1D1scuss10N 

The hask moral ~urposc of obstetrical care is to 
. serve the best int<·n1

1

sts of both t~1c pregnant woman.· 
and the fetus. Both maternal and fetal interests are 
usuallv served by ac~ivc support of both lives. Howev- ;: 
l'I', 'll1;·n- may Ill' i11~1a11<Ts iu which termination,:()piJ;,;~.'· 
pregnancy to. bencfii the pregnant woman should.be 
given s<·rious t'rn1sid~ratio11 (ii' the mother so desires), 
even though this action will end the fetus' life. In Cir
cumstances follillin~ conditions I and 2, pregnancy 
termination may bq1cfit the pregnant woman by re· 
during the period <~f time during which she would 
sumT tlw psychologi{:al pain of nirrying a fetus wW1 a 
hopeless prognosis. Termination i'.nay also benefit the 

.. parents by. allowin~ them to ,initiate a subsequent. 

.. pregn.an. c.y·.carlic .. rth .. 11

.n .. i.f. thc;.serio?. sly abn.or·m··. al. p.·r.e~.·. 
, nanc:y were allowed o continue to term. Such a dec1· 

sion n1ust,J.>f roursclbc made inyway that.respects 

r . . , . . 

:.··\' ..• ' .. ·· ,',·.- .. 
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standard criteria for informed consent, with a full dis- ·. servative in t~eir views ~ri abortion and neonatal care, 
cussion of potential benefits and harm from either ter- acknowledge that the atjencephalic fe,tus and newborn 
mination or continuation of the pregnancy. for some constitute e)(ceptional <fses.2·4 Most fetuses with ari· 
women, termination will. be the preferred alternative, encephaly are stillborn qr, iflive-born, die shortly after 
wher~as others may. choose to continue their preg- birth:~-e The longest documented survival for an anen-
nancies. c.eph~ic i~fant ~as been\:W2 months.9,Antenatal s~mo-
. As a pregnancy progresses, the legal obligations to ~raph1c diagnosis of an~ncep~a~y was first des~nbed 

the fetus of the pregnant woman and of society at large m l 964, 10 and by ·}9721 physicians were sufficiently 
gradually increase, according to the viewpoint enunci- confident of the antena~al diagnosis to proceed with 
ated in Roe v. Wade. From an ethical standpoint, as abortion. 11 Advances irl diagnostic ultrasound now 
well, it can be argued that our moral obligations to the permit the reliable diatnosis of .anencephaly · if the 
third-trimester, possibly viable fetus' are stronger than head can be adequately visualized (Fig. I). Confi-
our obligations, for example, to a preimplantation em- dence in ultrasonographlc diagnosis can be based not 
bryo. These obligations arc generally thought to be only on the 28 cases described here but also on the 
based on the principle of beneficence and to require us reported experience of fife European centers with 102 
to do no harm to the fems and to provide benefits to it {:orrectly diagnosed an~ncephalic fetuses, with no 
whenever possible. However, there may be cases in · false-negative and no fafse-positive results. 12 In our 
which it is difiicult to construe one's actions as either series, once fetal ancncephaly was diagnosed, .all lO 
harming or benefiting a fetus. Such situati011s seem to pregnant women who W,ere in their :third trimester 
us to occur when a fetus is affected by an irremediable elected immediate termination of pregnancy. That 
condition that is either iricompatible with postnatal elective third-trimester t~nnination could be carried 
survival beyond a few weeks, given available methods out without maternal co~plications is consistent with 
of newborn care, or characterized by the total or virtu- the experience of Osathanondh et al. 13 

al absence of cognitive function. In such cases the re- . Several fetal disorders fhat are considered by some 
suit of full-term development and delivery would be to provide moral justifica~ion for second-trimester se-
nconatal death or a nearly vegetative existence. Jn. lectivc abortion dearly df not fulfill c9ndition I. For 
comparison to these alternatives, prenatal death does example,. beta-thalassemfa, hemophilia, Lesch-Ny-
not constitute a harm, nor does the prenatal termina- ban syndrome, meningomyelocele, sickle-cell anemia, 
tion of the fetus' life through induced abortion consti- trisomy 21, and Turner'lsyndrome qn all be diag· 
tute an injury. Conversely, allowing fetal or neonatal nosed prenatally, and fet ses afflicted with these dis-
life to continue in such circumstances - or even inter- orders are frequently abdrted during the second tri-
vening vigorously lo prolong fetal or inf~nt life - does mester. In our yiew, thir~-trimester t~rmination for 
npt benefit the fetus or infant in any customary sense these fetal abnormalities 1 at the stage ,when the fetus 
of the term "benefit." is or may be capable of independent survival - is not 

These generalizations apply only when the prenatal morally justified. Not on!~ could most ~etuses affected 
condition of the fetus can be diagnosed with certainty. with these disorders survife infancy an~ become cog-
Obviously, a third-trimester fetus mistakenly thought nitive beings, they could ~so have a gr~ater opportu· 
~o fulfill the conditions outlined above could be grave- nity for a meaningful existence than isl generally ap-
ly harmed through termination of pregnancy. Accept- preciated. 14-18 , \ . . · 

ance of various diagnostic methods as being certain Numerous other fetal di~orders fall somewhere be-
occurs at different levels of experience, depending on tween anencephaly, in whtch beneficence-based obli-
thc method. A chromosomal or chemical test for which gations to the fetus are nefligiblc, and disorders like 
an abnormal result is entirely distinct qualitatively· trisomy 21, in which beneficence-based qbligations are 
from a normal result would require only a few verifica- substantial. Several disordfrs fulfill condition la; that 
tions before being accepted as reliable. Other meth- is, a fetus affiicte,d with th9m cannot sui:vive for more 
ods, for which quantitative differentiation of abnormal than a few week;s after birfh. Among these are renal 
from normal results is necessary, might never reach an agcnesis, infantile polycysf,ic kidneys with resultant 
acceptable level. Today,· one of the major means of hypoplastic lungs, and Me<jkel's syndrome. These dis-
antcnatal diagnosis is sonographic imaging of fetal orders do not, however, fqlfill condition 2; although 
anatomy. We think that demonstration of reliable so- cases of succcssf;ul anten~~~I sonogr~phic diagnosis 
nographic diagnosis by several series from different have been reported, the cbµ1cal expenence necessary · 
institutions, in which there are no false-positive diag- to establish diag1,1ostic accuracy for these fetal disor-
noses, would ensure that an unaffected fetus would not ders is lacking. 19·:20 \ : 

be mistakenly aborted. Certain entities such as t~somy 13, trisomy 18, alo-
Anencephaly, a malformation in which an amor- bar holoprosencephaly, anf hydranenc~phaly prob-

plious brain and an absent cranium result from a de- ably fulfill conditjon 1 b, sinFc profound ~etardation is 
feet in closure at the anterior portion of the neural the rule for ~he few affiicte(l infants ~hq .survive the 
groove, fulfills both our conditions. Indeed, Bernard neona~ penod. Some, howfver, may1udge that eon• 
Haering and Paul Ramsey, two ethicists who are con- ditioh l is not ful,lled in.thie disorders, since there is 

, I . 
I 
! 
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Figure 1. Sonogram of Normal Fetal Head (A) and of Head of Anencephal c Fetus (8). 
C denotes cranium, 0 orbits, M mandible, A absent cranium. and C chest. 

the possibility oflong-term survival with minimal cog
nitive function. 21 -u In addition, although trisomy 13 
or J8 may bc reliably diagnosed by karyotyping of 
fetal amniocytes, reliable antenatal diagnosis of alohar 
holopresf'ncephaly25 and hydranenccphaly2'' is un
pron·d. 

There are other disorders that may fulfill condition 
2 (~hat is, that can be reliably diagnosed) but that fail 
to fulfill condition I. For example, Tay-Sachs disease 

• can be reliably diagnosed by means of biochemical 
analysis of amniocytes, yet affected infants may haw a 
few months of normal life before rapid deterioration 
begins. 27 · · 

In cases that do not dearly fulfill both conditions 
l and 2 but rather fall into a kind of gray zone, third
trime~er termination ofpregnaney is, in our view, not 
morally justified. However, as in other cases, respect 
for maternal autonomy does require a detailed disclo
sure by the physician of the certainties and uncertain
ties of diagnosis and outcome. In addition, operative 
delivery would not be mandatory in thesr cases, e\'en 

. in the face of fetal distress.21l 
In summary, third-trinwstn lt'l'lllinalion of preg

nancy is an ethically acceptable (i.e., permissible) an<l 

human1· hmn :of ma11ag< men! ifhcnc(iccncc-based ob
ligations to the fetus cannot be estabJ\shed when there 
is' certainty ofdiagnosis rnd certainty of a dismal out
come. As antenatal sf

4
nography improves through 

tcclmologic :ad\'all«<'S a 1d incrcas<'di clinical cxperi
rncc, othn li-tal clisonl! rs (liw cxam~k, renal agcne
sis) will prolii~l.ily join < ncnceplialy i;n fulfilling both 
these conditi1~ns. Gonv .rsely, just a~ biliary atresia 
and hypoplasi~ of the le t ventricle w~re once thought 
tobl' untrcaL1hle hut an uow treated! so other neona· 
tal rnuditicms fWT<'lllly < onsidacd to :he incompatihle 
with survival mav one av be rcmediable.:!!l.:m 

We are indt>u1k t~ Robert .. Levine, M.D!, Yale-New 
M1·dirnl C:l'nter. [and to Rohln Monoson, ~.D., Mount Sinai. 
Sd!onl of !\1rd.· i~·in1 •. ·. for assista c. e in th<· prcpa~:ation of this manu~· 
S<TIJ>I. :. . i / . 
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"Abortion on demand is legal only through the first 
half of pregnancy, viability is the dividing line. 
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Late term abortion is illegal ... it never happens here." 

Is this statement accurate? Eleven years ago the Supreme Court 
established different rules governing abortion during the 
different stages of pregnancy. These rules have raised many 
questions. Advances in medical practice, as well as legislation 
and litigation following the Court's original decision have 
further complicated the situation. 

A late abortion terminates a pregnancy involving a viable fetus. 
It is performed any time after the middle of the second 
trimester. Many health-care providers have been terminating 
second- and third-trimester pregnancies for several years, but 
few outside the specialty have understood either the law or 
the prevalence of the procedure. In its most recent ruling on 
the subject, the Court reaffirmed the legality of these late 
abortions. 

This packet of reprints documents the newly-clarified situation. 
We will show that: 

1. Late abortions are legal. 

2. Late abortions occur frequently. 

3. Late abortions involve viable fetuses. 

4. Late abortions cause the fetus pain. 

5. Late abor~ons are usually done for reasons other than to 
prevent the birth of handicapped infants. 

6. Late abortion techniques designed to prevent live births 
pose greater risk to the mother than non-lethal abortion 
techniques. 

7. Late abortions raise new ethical issues. 

8. Late abortions raise new legal issues. 
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Overview 

Document #1 is a letter from the Surgeon General of the United 
States, C. Everett Koop, to Congressman Christopher Smith of 
New Jersey, summarizing the findings which this packet 
documents. Document #2 is a recent New York Times article on 
the topic which touches on many of the issues mentioned in this 
packet. 

1. Late abortions are legal. 

On June 15, 1983 the Supreme Court handed down its ruling on 
two controversial abortion-regulatory statutes. In Akron Center 
for Reproductive Health v. City of Akron and Planned Parenthood 
Association of Kansas City v. Ashcroft, the Court struck most 
of the provisions of the Missouri and Akron (Ohio) laws, 
effectively blocking efforts to limit abortion through 
regulation. This then makes more powerful the Court's decision 
(as Document #3 portrays) to uphold the Missouri provision 
requiring that: 

An abortion of a viable unborn child shall be performed 
or induced only when there is in attendance a physician 
other than the physician performing or adducing the 
abortion who shall take control of and provide immediate 
medical care for a child born as a result of the 
abortion ... (Mo. Rev. Stat. sec. 188.030.3) 

The Court went on to acknowledge Mo. Rev. Stat. sec 188.030.1 
which forbids the use of abortion procedures fatal to the viable 
fetus unless alternative procedures pose a greater risk to the 
health of the woman. 

The Court's ruling endorses the legality of late abortion. It 
also recognizes the "reality" since the Supreme Court would 
not rule upon (let alone uphold) a moot regulation. The ruling 
flows from the Court's Roe v. Wade decision (as recapitulated 
in Ashcroft). Roe held that "the state ... may, if it chooses, 
regulate, and even proscribe, abortion [of a viable fetus] 
except where it is necessary ..• for the preservation of the life 
or health of the mother." Under Missouri law, late-term 
abortions are permitted only to preserve maternal life or health 
(which is the maximum restriction permitted under Roe). On its 
face, this seems to only permit abortions for "medical reasons" 
after viability. However, as Document #4 points out, the key 
words are "health of the mother." .In Roe's companion case, Doe 
v. Bolton, the Court construed "preservation of the mother•S
life or health" to include "all factors -- physical, emotional, 
psychological, familial and the woman's age -- relevant to the 
well being of the patient." Indeed, the "health" exception 
permits late abortions performed solely to prevent the birth 
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of handicapped infants and for other reasons (as discussed 
below) completely unrelated to the mother's medical condition. 
Moreso, under Roe, states are free not to restrict late 
abortions at , which is the case in numerous states 
(particularly where older abortion-prohibition laws have been 
ruled .unconstitutional and never replaced). Documents #5 and 
#6 relate to the decision of a California· judge striking down 
that state's attempt to out-and-out prohibit late abortions. 
Document #7 provides further evidence of the unconstitutionality 
of .older state laws which too-severly restrict late abortions. 

2. Late abortions occur frequently 

While late abortions make up only a small percentage of the 
total number of abortions performed in the United States, they 
are not infrequent. Document #8 is a report based on information 
from the Center for Disease Control showing the reported 
frequency of late abortions in eight states. It also . 
extrapolates the data from those eight states to estimate that 
almost~30~000 late abortions (post~twenty weeks) were performed 
and comments that these figures probably are low. 

Another indication of the prevalence of late abortions is the 
advertised willingness of clinics to perform them. Document 
#9 quotes a Kansas clinic's advertisement offering to terminate 
26-week pregnancies. 

A third indication of the frequency of late abortions comes 
from pathologists' reports on the remains of aborted viable 
fetuses. Document #10 contains such a report. Note that the 
physician also mentions.autopsies he performed on ten other 
viable fetuses in the last year. Document #11 reports autopsies 
performed on aborted fetuses found in California, showing that 
some were viable at the time of their termination. 

3. Late abortions involve viable fetuses 

A. Some abortion attempts have resulted in live births. 

Document #12, which won a Pulitzer Prize, is a comprehensive 
look at "the dreaded complication" of live births resulting 
from abortion. Documents #13 and #14 give more information on 
cases of viable fetuses who survived abortion procedures. 
Document #15 reports 14 cases of live births occuring in a 
single hospital within a two-year period. 

B. After 20 weeks fetuses may be considered viable. 

With improving medical knowledge and technology, the age of 
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fetal viability continues to decrease. Document #16 shows that 
as long ago as 1975 the World Health Organization set the limit 
of viability at 22 weeks. But, as Dr. Koop's letter and a recent 
medical textbook (Document #17) show, viability can be set as 
early as 20 weeks. Indeed, Justice O'Connor points out (in her 
dissent from Justice Powell's Akron ruling), "It is certainly 
reasonable to believe that ability in the first 
trimester of pregnancy may be possible in the not too distant 
future" (Document #18). Even now, the number of extremely early 
infants who survive is increasing. Document #19 is the report 
of a Cincinnati physician on 21 premature infants, 9 of whom 
were born during the second trimester. Documents·#20, #21, and 
#22 give fuller details on other second-trimester infants who 
have survived. 

4. Late abortions cause the fetus pain 

Document #23 reports the findings of 26 physicians, including 
two past-presidents of the American Col of Obstetricians 
and Gynecologists, affirming that fetuses pain during 
abortions. This is reported in a letter to President Reagan, 
upholding his contention that abortions cause pain, (as well 
as death), to fetuses. The President's statement had been 
challenged by Dr. Ervin E. Nichols, who later admitted that 
he lacked both "expertise" and "intimate knowledge 11 of the 
science of fetology. 

5. Late abortions are usually done for reasons other than to 
prevent the birth of handicapped inf ants 

While one would think that late abortions are performed in large 
part to prevent the birth of a massively handicapped infant, 
this is not so. The latest edition of Induced Abortion (Document 
#24) reports that the 30,000 post-viability abortions only 
about 1,500 were performed to prevent the birth of a handicapped 
infant. Of those 1,500 late abortions, many were performed to 
prevent the birth of an infant with Down's syndrome. But, as 
Document #25 shows, many people with Down's syndrome are capable 
of meaningful life. Indeed, it is estimated that only 1-2 
percent of Down's syndrome children are severely retarded, and 
some are not retarded at all (as reported in The Boston Globe, 
December 11, 1983; permission to reprint this article was 
denied). Document #26 reports that some late abortions are 
performed because.the fetus was found to be female and the 
family did not want any more little girls. 
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6. Late abortion techniques designed to prevent live births 
pose greater risk to the mother thanJlon-lethal abortion 
techniques 

As reported in Me<;J.ical News, November 14, 1977 ("Avoiding Tough 
Abortion Complication: A Live Baby,"- reprint permission c.denied), 
intra-amniotic injection of prostaglandin is the method most 
commonly used to induce late-term abortions. The Upjohn Company, 

. which makes prostaglandin, acknowledges that live births can 
result from the use of prostaglandin. Indeed, as this article 
reports, the prostaglandin package insert advises using it· 11 only 
in hospitals with certain intensive care facilities. 11 Since 
prostaglandin stimulates near-natural labor, an Upjohn 
representative (cited in the article) noted that the product 
has been used· experimentally to induce labor at term. Accordif!.g 
to Dr. Wing K. Lee (Director of Fetal Medicine at Mt. Sinai 
Hospital in Hartford, Connecticut) as reported in the same 
article, physicians have been understandably reluctant to reveal 
the number of their late-term abortions. "But Dr. Lee feels 
that detail is important - and troubling enough to justify 
making it public" which he did at an annual Planned Parenthood 
Federation of America meeting. To get around the live-birth 
problem (as the article still further reports), physicians have 
been turning to other methods of abortion, including the use 
of hypertonic saline injections. This, despite the fact that 
"a 1977 statement by the American College of Obstetricians. and 
Gynecologists said prostaglandins cause rapid induction of labor 
and fewer cardiovascular and fluid-balance•side effects' than 
does saline." 

Document #27 is a portion of Justice Powell's majority opinion 
in the Ashcroft decision. He discusses another, very lethal, 
abortion technique - dilation and extraction ("D&E"). He 
concludes "there is no recorded evidence that D&E ever ·will. 
be the ·method that poses the least risk to the woman .... 11 

Despite this fact, Document #28 repor:ts.that some physicians 
prefer the D&E method, (in which the fetus is dismembered with 
a scalpel and removed piecemeal through the uterus), in order 
to guarantee against live births. 

7. Late abortions. raise new ethical issues 

Document #29. illustrates' the ethical conflict la.te abortions 
raise for some h~alth care professiQnals. Documents #30 and 
#31 ask whether there is an ethical distinction between late 
abortion and infanticide. 
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8. Late abortions raise new issues 

While the Supreme Court made clear the right to choose late 
abortion, its decision raised several new and difficult legal 
issues. As Justice O'Connor states in her Akron dissent 
(Document #32): 

Just as improvements in medical technology inevitably 
will move forward [towards birth] the point at which the 
State may regulate for reasons of maternal health, 
different technological improvements will move backward 
the point of viability at which the State may 
proscribe abortions except when necessary to preserve 
the life and health of the mother .... The Roe framework, 
then, is clearly on a collision course with itself." 

Justice O'Connor raises yet another difficult legal issue in 
her dissent. In Document #33 she argues that the Court's choice 
of viability as the point at which to permit the regulation 
of abortion is arbitrary. She states, "At any stage in 
pregnancy, there is the potential for human life .... Accordingly, 
I believe that the state's interest in protecting potential 
human life exists throughout the pregnancy." 
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DEPARTMENT OF HEALTH&. HUMAN SERVICES 

February 24, 1984 

• 

The Honorable Christopher H. Smith 
u.s. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Smith: 

Document #1 

The Surgeon General of the 
Public Health Service 
Washington DC 20201 

Following your inquiry by telephone and our subs~quent 
discussion, I am pleased to put some of my thoughts on paper 
concerning late abortion in the United States. Of course, this 
is not.a complete consideration of the moral, ethical, legal, and 
social implications of late abortion, but rather some facts that 
just highlight some of these concerns. 

Late abortions are le~al in the United States and the 
Supreme Court made that especially clear last June when they 
struck down most of the content of the Missouri and Akron laws 
which sought to limit abortion by regulation. It i~ of inter~~t 
that abortion after thirteen weeks or so is usually not performed 
in countries behind the Iron Curtain. 

Abortion aft~r twenty weeks according to CDC figures, 
probably occurs 30,000 times per year in the United States {by 
extrapolation). Probably (CDC estimate) 4,000 of these are in 
the third trimester. Less than five percent of that number have 
induced abortion because of a known defect in the fetus. 

The tr.agic part of late abortions is that the fetuses are 
viable. In a sense the woman's right to abortion has become the· 
right to a dead fetus. The unpleasant part of abortion of viable 
fetuses is that in keeping with the desire not to have the 
embarrassment of a live "abortion," the methods of abortion are 
usually those designed to kill the fetus as well as to remove it 
from the uterus (fragmentation or saline). Even those who argue 
{incorrectly) that younger fetuses feel no pain, cannot deny that 
viable fetuses certainly do. 

When is a fetus viable? Viability grows closer to 
conception all the time. In the last decade it has slipped 
earlier by about two weeks to the region of approximately twenty 
weeks of gestation. 



Page 2 - The ijgnorable Christopher H. Smith 

Obviously I haven't touched upon ethical and legal issues 
that are raised by late abortion as well as maternal medical 
concerns in regard to the health of the mother. 

I trust that this has been helpful for your purposes. 

Sincerely yours, · 

e.~Lp 
C. Everett Koop, M.D., Sc.D. 
Surgeon General 



;.When Abortion Becomes Birth·: A Dile111111a · 
Of Medical Ethics Shaken by New Adv'ances 

By DENA KLEIMAN 
A woman went to Beth Israel Medi

cal Center in Manhattan for an abor
ticn. When It was done, the doctors 
told her she had just given birth to a 
daughter. 

The child, though seriously brain
damaged, was saved by new tech
niques of caring for extremely 
premature Infants, and the tech
·niques get better every year. The 
number of children surviving abor
tions is still tiny, and their chances of 
leading healthy lives are still small 
but they are posing extraordinarily 
troubling problems for doctors and 
hospital administrators. 

In effect, medical technology has 
leaped beyond both the law on abor
tion and the assumptions of medical 
ethics. At many hospitals, policies 
have been thrown into turmoil. 

Doctors are grappling with whether 
a child born as a result of an abortion 
should be given the same extraordi
nary care as one born of a miscar- . 
riage. Hospital ethics committees are 
confronting the question of whether 
late ubortions should be moved out of 
operating rooms and into the obstetri
cal wings holding the latest life-sav
ing equipment. Women requesting 
late abortions at some hospitals are 
being told that a fetus born alive will 
be given all chances to survive. 

'One of Our Most Difficult Areas• 
"The area of late abortions is one of 

our most difficult areas," said Dr. 
Alan Rosenfield, acting director of 
obstetrics and gynecology at Colum
bia-Presbyterian Medical Center. 
"There are 110 easy answers, given 
our technology now." 

In irs landmark 1973 decision, the 

United States Supreme Court upheld 
a woman's right to abortion until the 
point of fetal viability and said that 
point was generally at about 2a weeks 
after conception. In New York :::.cate, 
the law allows abortions through the 
24th week of pregnancy. But a decade 
of advances in medical science have 
made it possible to sustain the lives of 
infants earlier - as early as 23 
weeks. 

Live births after abortions are still 
extremely rare. Of the more than 
160,000 abortions performed in 1982 in 
New York, there were 18 live births, 
according to statistics maintained by 
the State and City Health Depart
ments. No statistics are maintained 
nationwide. 

But the very possibility - a possi
bility most hospitals are reluctant to 
discuss openly - has stirred internal 
hospital discussions of when and how 
abortions are performed, whether 

Document #2 

late pregnancie8 should be screened 
for defects, and what specific proce. 
dures should be taken if a child is 
born live. 
. . And there are difficult new legal 
i~ues. ~en an abortion becomes a 
birth, it is· unclear who must decide · 
what procedures are in the infant's· 

best interest or who is financially re
sponsible. 

Because infants born al abortion ' 
are injured in the abortion process, 
legal scholars are asking whether it 
would be possible for such a seriously 
injured infant to make a claim al 
"wrongful life" against a hospital.- · 

Differing Approaches 
To the Problem . 

Policies _vary dramatically. , 
Some hospitalS are now only per

forming elective abortions until the 
20th week - a point where it is still 
impossible to sustain fetal life ~ ex
cept in cases where a fetus has been 
determined to suffer from major d&o 
fects. 

Others, refusing to make even that 
exception, are declining to perform 
amniocentesis, the genetic screening 
of the amniotic flutd surrounding the 
fetus., The test is generally recom
mended for women over the age of 35 
and undergone by countle$8 others to 
detect fetal abnormalities. · · 

Some hospitals are switching to an· 
abortion procedure that eliminates 
any possibiity that a fetus might live. 

Waminp to the. Faqillles 
At still others, families are ~ 

tine~y being advised that aQ abortion 
may result in a live birth. 

"We have to warn the families" 
said Dr. Hugh R. Barber, chief of ob. 
stetrics and gynecology at Lenox Hill 
Hospital in Manhattan, where abor;· 
tions are performed until the legal 
limit of 24 weeks. "You have to tell 
them there is a slight possibility the 
fetus may live." 

Dr. John Parente, director of ob
. stetrics and gynecology at the Bronx
~banon Hospital Center, said that 

amniocentesis is not available there 
and that the hospital did not want to 
'do late abortions. 

"It's an emotional problem;" be 
said. "We just don't want to do it." 

"We ·decided to cut back to 20 
weeks," said Dr. Fritz Fuchs, profes
sor and former chairman of the de
partment of obstetrics and gyne
cology at New York Hospital-Cornell 
Medical Center, .where an exception 
is made for major defects. "In this· 
manner, we have avoided getting into 
any difficulties With the law." 

Fear Inspires Caution 
The subject is rife with emotion and 

debate. Much of the discussion is tak
ing place behind closed doors for fear 
of publicity and lawsuits. 

Told about the subject of this arti
cle, many doctors declined to return 
telephone caUs. In one case, the direc
tor of obstetrics at a major New York. 
hospital spoke in detail of an aborted 
infant's survival last year and the 
traumatic impact this event had on 
the hospital's staff. The next day, he 
called back to deny the incident..bad 
ever occurred. · ~---

The questions of when abortions 
should be performed, by what meth
od, and what kinds of infants should 
be saved are answered differently by 
different physicians. 

While publicly the great majority of 
hospitals agree that any infant who 
survives an abortion or miscarriage 
should be kept alive, doctors acknowl
edge privately that this practice 
varies widely .from hospital to hospi· 
tal. 

Circumstances of Procedure 
"It's necessary to remember that 

these days abortion is done on request 
and therefore not a procedure you un
dertake in the interest of the fetus," 
said Dr. Gordon W. Douglas, the chief 
of obstetrics and gynecology at New 
York University - Medical Center, 
where abortions are performed only 
until the 20th week of pregnancy ex
cept in cases of fetal abnormality •.. 

"What most of us try to do is tg try 
to remain within the law and not gen
erate problems for anyone," Dr. 
Douglas said. "The hospital requires -
any live fetus to be given full support
ive services and full resuscitation re
gardless of- prognosis. But the de
livery of a living fetus carries no 
guarantee of a surviving adult of any 
competence." 

Complicating the problem for doc
tors at many hospitals are advances 
that have been made in detecting de
fects long before birth. Many of these 
procedures, including amniocentesis 
and sonography, cannot be per· 
formed until relatively lat_e in ·the 
pregnancy, so often decisions about 
such abortions are made just at· the 
edge of fetal viability. 

Working at Cross P1Jrt>9SeS 
"It makes us all schizophrenic," 

said Dr. Richard Hausknecht, an as
sociate clinical professor of obstet
rics and gynecology at Mount Sinai . 
Hospital who specializes in high risk 
pregnancies. "Nowadays we are 
asked to terminate a pregnancy that 
in two weeks doctors on· the same 
floor are fighting to save." 

·.·.Very premature infants, with low 



birth weight, suffer from myriad 
problems. Recent advances ·have 
helped prevent lung collapse in these 
tiny infants and have made it possible 
to nourish them with new formulas. · 
N~rtheless, serious handicaps 

persist. The cost of producing a survi
vor from a fetus of less than 28 weeks' 
gestation - whether it is' a result of 
an abortion or of natural miscarriage 
- can run into the tens of thousands 
of dollars, not including medical costs 
from later complications of prema
ture birth. 

Three Methods 
Of Abortion 

Much debate concerns the method 
by which late .abortions ~ per
formed. Generally, there are three 
methods. 

Injecting saline into the amniotic 
sac to induce labor in the mother is 
still the most comm.only used proce
dure in late abortions. While it gener-. 
ally results in fetal death, it has been . 
associated with harmful side effects 
in women and doctors have increas
ingly turned tO the use of prosteglan-
din in late abortions~ · . 

Prosteglandin 1s ._ substanee that 
also induces labor, but it does not poi
son the fetus. Of all abortion methOds, 
prosteglandin- While believed to be 
the~est for women by some doctors 
- is also the most likely to result in a 
live birth. 

The third and most controversial of 
the methods is dilation and evacua
tion. Known as D and E, it involves 
dismembering the fetu$ while still in 
the womb, which eliminates any~ 
sibility of live birth. It is a relatively 
new procedure in late abortions, and 
is generally believed to be among the 
safest for women and the least psy
chologically painful. However, it is 
also generally considered the' most 
traumatic for doctors and staff. 
The suction and curettage method, 

in which the cervix is dilated and the 
. fetus is extracted through a suction 
tube, is generally applicable only in 
the early stages of pregnancy. 

New Procedure Is Gaining 
According to the Centers for Dis

ease Control in Atlanta, the use of 
dilation and .evacUation in second
trimester abortions has increased 
greatly in recent years, as more phy
sicians have learned to perform the 
procedure and it has gained in accept
ance. 

Division abounds among gynecolo
gists about who is willing to perform 
late abortions and by what method. 

"I think every -obstetrician strug
gles with this and makes his mind up 
what his threshold is," said Dr. David 
Grimes, a gynecologist with the divi
sion of reproductive health at the etm
ter in Atlanta. "Some do it witil 12 
weeks. Some will do it Wltil 24." 

"It would not be worth: it to me to 
take ·even a small risk to the mother's 
life to avoid possibility of a live 
birth," said Dr. Bruce Young, direc
tor of maternal-fetal medicine at New 
York University Medical Center, 
where the policy also is to perform 
abortions witil the 20th week of preg
nancy except in cases of fetal deform. 
ities. The method of choice at New 
York. University Medical Center is 
the use of prosteglandin. 

"A woman comes to me for a late• 
abortion and I do it the best way I 
know bow,., said Dr. E. Wyman Gar-
rett, an obstetrician in Newark who is 
among a growing number of physi
cians who have developed expertise . • 
in performing D and E's through the ' 
24th week of pregnancy. 

He said he prefers this method .be
cause it Is safer for the woman and 
because it avoids the agonizing deci.· 
sion of what to do when an child is 
born alive-a situation be cooftonted 
only last year. 
. In that instance, Dr. Garrett per
formed a saline abortion on a )'OlDl8 
woman at University Hospital in 
Newark. The infant that emerged 
weighed about 1 pound 10 ounces and 
was alive. It was born Jan.13 and 
died April 29 after developing menin-
gitis. . 

"I do D and E's because I think it is 
safer," said Dr. William Rashbaum, 
a gynecologist affiliated with Beth Is
rael who also specializeS in this meth
od. "It is a horrible procedure. Staff 
burnout is a major problem. But are 
you functioning in the interests of tak
ing care of your staff or taking care of 
your patients?" 

Theories Founder 
On Reality 

A serious problem physicians con
front in performing late abortions is 
the gap between abstract theories.~ 
fetal viability and the realities of 
medical practice. · 

In the case of the fetus born alive 
during an abortion at Beth Israel, for 
example, the infant was believed to 
have been only 22 weeks in gestation. 
but it was in fact 25 or 26 weeks, ac-
cording to one~. · . 

"The baby turned out to be older 
than we thought." the doctor said. 
Beth Israel officials said that the in
fant suffered exteosive brain damage 
but would not discUss the incident fur. 
ther. 

Pregnancy due dates, dates of con
ception and fetal viability are still un
certain areas. 1bey depend on the 
skills of the doctor, the technical cur- ·· 
rentness of the hospital and individ
~development of the child. 

·-· 
Method of Determiulng.Ap 

When a woman in the second . 
trimester of pregnancy approaches a 
physician for an abbrtion, she is 
asked to undergo a sonogram, which 
produces an image of the fetus. It is 
the best - though still far from per
fect - way for doctors to determine 
gestational age, since recollections 
about last menstrual periods are 
highly imprecise. ' 

The age is estimated by measuring 
the diameter between Qro points on 
the fetus's skull. In theory, the wider 
the diameter. the older the fetus. But 
accuracy depends on the machinery 
used and on the skill of the technician 
·us1ng it. Congenitally small children 
make estimations of fetal age even 
more difficult. 

"Sonograms are very subjective,,.. 
said Jeffrey Karaban, a sonographer 
at one of the largest abortion clinics 
in New York City, the. Eastern 
Women's Center in . Manhattan, 
where 8,000 abortions are performed 
a year. "Certlµnly there~ a lot of 
bad sonograms done. We have pa
tients come from seemingly reputa
ble pl.ace$ and yet ·their sonograms 
don't jibe with what we see." 

Viability is even more difficult to 
assess. Once a highly premature in- . 
fant is born - either as a result of 
abortion or. of miscarriage - its 
gestatiomil age is determined by bow 
much it weighs and a number of other 
physical characteristics: tbe coadi
tion of its ~. the ~te of its skin, 
bow much cartilage it bas developed 
in its ean. This, too, is lllgbly subjec
tive. 

c::baraeteristlol Fetus 
A 24-week fetus physically appears 

to iesemble a child, but its lungs and 
brain are still not fully developed, nor 
are its eyelids open. 

If a decision has been made to re
suscitate the baby, a mask may be 
placed over its mouth and nose and a 
needle placed· through its navel to 
measure blood pressure and body 
chemistry. The baby is then weighed 
and further examined to determine 
whether to continue treatment. · 

Some doctors do not believe an in
fant is .. viable," and thus a subject 
for the most advanced and agressive 
treatment. If it is seriously deformed 
or has been determined to have less 

. · than a 20 pen:ent chance of survival. 
. Other doctors will try to save any in
. fant with a heart beat. 

"I have never been called to deal 
with such a case, but If I were, I 
would vigorously treat that baby," 
said Dr. John Driscoll, director of the 
neonatal intensive care unit at Co
lumbia-Presbyterian. "If the baby 

. was anomalous, there. would be a 
wboleotberset of dilemmas. If I were 
asked about a Down's syndrome 
baby, I believe. everything should be 
done. I differ with some people's 
thoughts about quality.of.life issues." 



Continued Need Raises 
Troubling Question 

The underlying question that many 
doctors ask in confronting these diffi
cult medical problems is why late 
abortions are still necessary, given 
the availability of contraceptives and 
the comparative ease with which 
abortions can now be obtained. · 

Indeed, over the past 10 years, elec- · 
tive abortions have been performed 
at progressively earlier stageS of 
pregnancy nationwide, and the great 
majority are now carried" out within 
the first trimester. 
· Of the 1.6 million abortions per
formed in the United States in 1980 -
the last available figure from the 
Centers for Disease Control in At
lanta - more than 90 percent were 
done within the first ~ weeks. Oniy 
about 13,000 - less than 1 percent of 
all abortions performed nationwide 
- were performed on women preg-

·. nant more than 21 weeks. 
. According to statistics compiled by 
the Centers for Disease Control, the 
largest group of ~ women is be-
tween the ages of 15and19. · 

Many of these are believed fu be 
unwed teen-agers who do not know 
they are pregnant until they feel the 
baby kick. Quickening - as fetal 
movement is called - usually :first 
occurs between the 17th and ·20th 
weeks of pregnancy. About 10 petcent 

· of all secon<f.trimester abortions -
less than 1 percent overall - are: pe;r
formed on women who have discOv
ered they are carrying infa:g.ts With 
serious defects. : 

Amniocentesis is usually ;per
formed during the 14th through.16th 
weeks of pregnancy. Results take at 

. least three to four weelts. so that a 
woman Choosing to abort a fetus 'with 
birth defects may not be able to do so 
until the 11th or as late as the ·20th 

.·week of Pregnancy. If there are Prob
lems with culturing the fluid, it may 
have to be performed even later. : 

In an article to be published bf the 
Georgetown University Law JoUrnal 
next Jmie; Nancy K. Rhoden, assist
ant professor of law at Ohio State:Uni
versity in Columbus, points oul'that 
advances in neonatology may haw 
made the Supreme Court's Roe v. 
W~de decision obsolete. ' 

New CUtoff Point Sagested: 
Miss Rhoden suggests an arbitrary 

cutoff point of 20 weeks or the halfway 
mark of pregnancy as a new limit for 
abortions, with~tions to be qiade 
for women wbO have found through 
amniocentesis that their offsP,ring 
llave serious defects. 

But as legal scoolars, ethicists and 
others continue to dissect this compli
cated subject, hospitals and physi
cians are trying to cope with: the 
human drama ofwbat is appropriate 
and what is not, whether abortions 

• should now be carried out in the ob
stetrical w1np of hospitals where fe-

. tuses can be monitored or whetber 
neonatologists should be presellt at 
:a~ons where a live birth is a possi-
.bility. ' 
. "Social policy makes the late abor
tion issue worse," said Dr. P)).illi 
Stubblefield, chief of obstetrics mi!! 
gynecology at Mowit Auburn Hospital 
ID Cambridge, Mass., and an associ
ate professor at Harvard M~cal 
School. •'Doing an abortion at 28 
weeks iS indefensible. I would'draw a 
lfDe at 24... The only exception he 
would make would be to save the life 
of the mother.· · 

"But there should be a middle 
ground," be added. "Some abortions 
are necessary. What we should do is 
try to streamline the system so· that 
help can be gotten earlier.•• : 

"What are the chances of a 24-Week 
fetus to have a normal life?" asked 
Dr. William Caspe, the directOr of 
pediatrics at Bronx-Lebanon Bospi
tal. "Probably small. can theY! sur
vive in . terms of their heart; and 
lungs? Yes. In terms of brain' sur
vival we are not there. And so a num
ber of us have great q"3lms 'tbout 

-What to do to a teeny tiny baby. For 
medical and legal reasons, we need to 
resuscitate. Some feel comfortable at 
that. Some don't. 

"As a society, you shouldn't ~t 
us to do that. But as societY· you give 
us no choice." 
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Mo. Rev. Stat. § 188.09..5 (Supp. 1982), requiring that abor
tions after 12 weeks of pregnancy be performed in a hospi
tal;' § 188.047, requiring a pathology report for each abortion 
performed; i § 188.030, requiring the presence of a second 
physician during abortions performed after viability; 3 and 
§ 188.028, requiring minors to secure parental or judicial 
con..«ent.' 

1 ::do. Rev. Stat. § 188.025 provides: "Every abortion performed sub
sequent to the first twelve weeks of pregnancy shall be performed in a 
hospital" · 

•Mo. Rev. Stat. §188.047 provides: 
u A representative sample of tissue removed at the time of abortion shall 

be submitted to a board eligible or certified pathologist, who shall file a 
copy of the tissue report with the state division of health, and who shall 
provide a copy of the report to the abortion facility or hospital in which the 
abortion was performed or induced and the pathologiiit's report shall be 
made a part of the patient's permanent record." 

'Mo. :Rev. Stat. § 188.030.3 provides: 
"An abortion of a viable unborn child shall be performed or induced only 

when there is in attendance a physician other than the physician perform
ing or adducing the abortion who shall take control of and provide immedi
ate medical care for a child born as a result of the abortion. During the 
performance of the abortion, the physician performing. it, and subsequent 
to the abortion, the physician required by this section to be in attendance, 
shall take all reasonable steps in keeping with good medical practice, con· 
sistent with the procedure used, to preserve the life and health of the via
ble unborn child; provided that it does not pose an increased risk to the life 
or health of the woman." 

'Mo. Rev. Stat.§ 188.028 provides: 
"l. No person shall knowingly perform an abortion upon a pregnant 

woman under the age of eighteen years unless: 
"(l) The attending physician has secured the informed written colll!ent 

of the minor and one parent or guardian; or 
"(2) The minor is emancipated and the attending physician has received 

the informed written consent of the minor: or 
"(3) The minor has been granted the right to self-eonsent to the abortion 

by court order pursuant to subsection 2 of this section, and the attending 
physician has received the informed written consent of the minor; or 

u(4) The ritinor has been granted consent to the abortion by court order, 
and the court has given its informed written consent in accordance with 
subsection 2 ol this section, and the minor is having the abortion willingly, 
in compliance with subsection 3 of this section. 

"2. The right of a minor to self-eonsent to an abortion under subdivision 
(3) of subsection 1 of this section or court consent under subdivision (4) of 
subsection 1 of this section may be granted by a court pursuant to the fol
lowing procedures: 

"(l) The minor or next friend shall make an application to the juvenile 
court which shall assist the minor or next friend in preparing the petition 
and notices required pursuant to this section. The minor or the next 
friend of the minor shall thereafter file a petition setting forth the initials of 
the minor, the age of the minor; the names and addresses of each parent, 
guardian, or, if the minor's parents are deceased and no guardian has been 
appointed, any other person standing in loco parentis of the minor; that the 
minor has been fully informed of the risks and consequences of the abor
tion; that the minor is of sound mind and has sufficient intellectual capacity 
to collllent to the abortion; that, if the court does not grant the minor ma
jority rights for the purpose of consent to the abortion, the court should 
find that the abortion is in the best interest of the minor and give judicial 
consent to the abortion; that the court should appoint a guardian ad !item of 
the child; and if the minor does not have private counsel, that the court 
should appoint counsel. The petition shall be signed by the minor or the 
next friend; 

After hearing testimony from a number of expert wit
nesses, the District Court invalidated all of these sections ex
cept the pathology requirement. 483 F. Supp. 679, 699-701 
(1980). 5 The Court of Appeals for the Eighth Circuit re
versed the District Court's judgment with respect to 
§ 188.028, thereby upholding the requirement that a minor 
secure parental or judicial consent to an abortion. It also 
held that the District Court erred in sustaining§ 188.047, the 
pathology requirement. The District Court's judgment with 
respect to the second-physician requirement was affirmed, 
and the case was remanded for further proceedings and find
ings relating to the second-trimester hospitalization require
ment. 655 F. 2d 848, 872-873 (1981). On remand, the Dis
trict Court affirmed its holding that the second-trimester 
hospitalization requirement was unconstitutional. The 
Court of Appeals affirmed this judgment. 664 F. 2d 687, 691 
(1981). We granted eemorari. 456 U. S. 988 (1982). 

The Court today in City of Akron, ante, at 8-12, has stated 
fully the principles that govern judicial review of state stat
utes regulating abortions, and these need not be repeated 
here. With these principles in mind, we turn to the statutes 
at issue. 

II 
In City df Akron, we invalidated a city ordinance requiring 

physicians to perform all second-trimester abortions at gen
erG ;)r special hospitals accredited by the Joint Commission 
on Accreditation of Hospitals (JCAH) or by the American Os
teopathic Association. Ante, at 13. Missouri's hospitaliza
tion requirements are similar to those enacted by Akron, as 
all second-trimester abortions must be performed in general, 
acute-care facilities. 6 For the reasons stated in f:ity of 
Akron, we held that such a "unreasonably in-

"(c) Deny the petition, setting forth the grounds on which the petition is 
denied; 

"3. If a minor desires an abortion, then she shall be orally informed of 
and, if possible, sign the written collllent required by section 188.039 in the 
same manner as an adult person. No abortion shall be performed on any 
minor against her will, except that an abortion may be performed agaillllt 
the will of a minor pursuant to a court order described in subdivision ( 4) of 
subsection 1 of this section that the abortion is necessary to preserve the 
life of the minor." 

'The District Court also awarded attorney's fees for all hours claimed by 
the plaintiffg' attorneys. The Court of Appeals affirmed this allocation of 
fees. See 655 F. 2d 848, 872 (CAB 1981). The petition for certiorari 
raises the issue whether an award of attorney's fees, made pursuant to 42 
U. S. C. § 1988, should be proportioned to reflect the extent to which plain-
tiffs prevailed. • 

• Missouri does riot define the term "hospital" in its statutory provisiorus 
regulating abortions. We therefore must assume, as did the courts below, 
see 483 F. Supp., at 686, n. 10; 664 F. 2d, at 689-690, and rut. 3, 5 and 6, 
that the term has its common meaning of a general, acute-care facility. 
Cf. Mo. Rev. Stat. § 188.015(2) (Supp. 1982) (defining "abortion facility" as 
"a clinic, physician's office, or any other place or facility in which abortions 
are performed other than a hospital"). Section 197.020.2 (1978), part. of 
Missouri's hospital licensing laws, reads: 
"'Hospital' means a place devoted primarily to the maintenance and opera
tion of facilities for the diagnosis, treatment or care for not less than 
twenty-four hours in any week of three or more nonrelated individuals suf· 

"(3) A hearing on the merits of the petition, to be held on the record, fering from illness, disease, iajury, deformity or other abnormal physical. 
shall be held as soon as possible within five days of the filing of the petition. conditions; or a place devoted primarily to provide for not less than twenty-
••• At the hearing, the court shall hear evidence relating to the emotional four hours in any week medical •• , care for three or more nonrelated indi-
development, maturity, intellect and understanding of the minor; the na- vidual& .... " 
ture, possible consequences, and alternatives to the abortion; and any Cf. Mo. Rev. Stat. § 197.200(l) (1978) (defining "ambulatory surgical cen-
other evidence that the court may find useful in determining whether the ter" to include facilities "with an organized medical staff of physiciallll" and 
minor should be granted majority rights for the purpose of consenting to umth continuous physician services and registered professional nursing 
the abortion or whether the abortion is in the best interests of the minor; 

services whenever a patient is in the facility''); 13 Mo. Adrnin. Code 
"(4) In the decree, the eourt shall for good cause: ~.OlO(l)(A) (1917) (same). The regulations for the Department of So-
"(a) Grant the petition for majority rights for the purpose of consenting cial Services establish standards for the coMtruction, physical racilities, 

•. to the abor:tion; or and administration of hospitals. Id., 50-20.010 to 50-20.030 (1977). 
"(b) Find the abortion to be in the best interests of the minor and give 

judicial consent to the abortion, setting forth the grounds for so finding; or These are not unlike those set by JCAH. See City of Akron, ante, at 13, 
and n. 16. 

Reprinted by permission from The United States Law Week, copyright 1983 by 
The Bureau of National Affairs, Inc., Washington, D.C. 



J'lie llntted :Jtate1 LAW Wt;l!A 51LW4785 

&inges upon a wom.in's constitutional right to obtain an 
abOrtion." Ante, at 20-21. For the same reasona, we af. 
flrtn the Court of Appeals' judgment that t 188.025 ia 
unconstitutional. 

III 
We tum now to the State's second-physician requirement. 

In Roe v. Wade, 410 U. S. 113 (1973), the Court recognized 
that the State has a compelling interest in the life of a viable 
fetus: "[T)he State in promoting its interest in the potential· 
ity of human life may, if it chooses, regulate, and even pro
scribe, abortion except where· it is necessary, in appropriate 
medical judgment, for the presen·ation of the life or health of 
the mother." Id., at 164-165. See Colautti v. Franklin, 
439 U. S. 379, 386-887 (1979); Beal v. Doe, 432 U. S. 438, 
445-446 (1977). Several of the Missouri statutes undertake 
such regulation. Post-viability abortions are proscribed ex· 
cept when necessary to preserve the life or the health of the 
woman. Mo. Rev. Stat. § 188.030.1 (Supp. 1982). The 
State also forbids the use of abortion procedures fatal to the 
viable fetus unless alternative procedures pose a greater risk 
to the health of the woman. §188.030.2. 

The statutory provision at issue in this case requires the 
attendance of a second physician at the abortion of a viabl~ 
fetus. § 188.030.3. This section requires that the second 
physician "take all reasonable steps in keeping with good 
medical pnctice . • . to preserve the life and health of the via· 
ble unborn child; provided that it does not 'pose an increased 
risk to the life or health of the woman." See n. 3, supra. It 
also provides that the second physician "shall take controi of 
and provide immediate medical care for a child born as a re
sult of the abortion." 

The lower courts invalidated § 188.030.3.1 The plaintiff's, 
respondents here on · this issue, urge affirmance on the 

'The courtll below found, and JUSTICE BLACD!!UN's dissenting opinion 
agrees, post, at 6-7, th:it there is no possible justification for a second-phy
silrian requirement whenever D&E is used because no viable fetus can sur· 
vive a D&E procedure. 483 F. Sunp., at 694: 655 F. 2d, at 865. Accord
ingly, for them, § 188.030.3 is overbroad. This reasoning rests on two 
assumptions. First, a fetus cannot survive a D&E abortion, and second, 
D&E is the method of choice .in the third trimester. There is general 
agreement aa to the first proposition, but not a.s to the second. Indeed, 
almost all of the authorities disagree with JUSTICE BLACXMUN's critical aa
sumption, and as the Court of Appeals noted. the choice of this procedure 
after viability is subject to the requi."ements of I 188.030.2. See id., at 
865, and n. 28. Nevertheless, the courts below, in conclusory language, 
found that D&E is the "method of choice even after viability is possible." 
655 F. 2d, at 865. No scholarly writing supporting this view is cited by 
those courts or by the dissent. Reliance apparently is placed solely on the 
testimony of Dr. Robert Crist, a physician from Kansas, to whom the Di> 
tril!t Court referred in a footnote. 483 F. Supp., at 694, n. 25. This testi· 
many provides slim support for this holding. Dr. Cmt's testimony, it 
nothing else, is remarkable in its candor. He is a member of the National 
Abortion Federation, ~an organization of abortion providers and people in· 
terested in the pro-choice movement." 2 Record 415-416. He supported 
the use of D&E on 28-week pregnancies, well into the lhird trimester. In 
some circumstances, he considered it a better procedure than other meth· 
ods. See 2 Record 427-428. Hill disinterest in protecting fet.al life is evi· 
denced by his agreement "that the abortion patient has a right not only to 
be rid of the growth. called a fetus in her body, but allo haa a right to a 
dead fetus." Id .. at 431. He a1sq agreed that he "[n]ever ha{a] any inten
tion of trying to protect the fetus, if it can be saved," id., and ftnally that 
Mu a general principle" "ft]here should oot be a live fetWI," it!. •• at 435. 
Moreover. contrary to every other view' he thought a fetWI could survive a 
D&E abortion. Id., at 433-434. None of the other physicians who testi
fied at the trial. those called both by the plaintiffs and defendants. consid
ered that any Ul!e of D&E after viability was indicated. See 1 Record 21 
(limiting, use of D&E to und"r 18 weeks); 2 Record 381. 410-413 (Dr. Rob
ert Kretzschms.rl <D&E up to 17 weeks; w.ould never perfonn D&E a.ft.er 
26 week.a); 4 Record 787 lalm011t "inc<:>nceivable" to uae D&E after viabil· 
ity); 7 Reeord 52 {D&E !a!est up to 18 w"'ksl; id., at 110 (doctor not per
forming O&E paat 20 weeks); id., at 111 (risks of doin1 outpatient D.lE 

ground.a that the second-physician requirement distorta the 
traditional doctor-patient relationship, and is both impraetlp 
cal and costly. They note that Missouri does not require two 
physiciana in attendance for any other medical' or surgical 
procedure, including childbirth or delivery of a premature 
intant. 

The first physician's primary concern will be the life and 
health of the woman. Many third-trimester abortions. in 
M.issOuri will be emergency operations,• as the State permits. 
these late abortions only when they are necessary to pre-
serve the life or the health of the woman. It is not unreason·. 
able for the State to assume that during the operation the 
first physician's attention and skills will be directed to pre-
serving the woman's health, and not to protecting the actual 
life of those f~tuses who survive the abortion procedure. Vi
able fetuses will be in immediate and grave danger because of 
their premature birth. A second physician, in situations 
where Missouri permits third-trimester abortions, may be of 
assistance to the woman~s physician in preserving the health 
and life of the child. 

By giving immediate medical attention to a fetus that is de
livered alive, the second physician will assure that the State's 
interests are protected more fully than the first physician 
alone would be able to do. And given the compelling inter
est that the State has in preserving life, we cannot say that 
the Missouri requirement of a second physician in those un· 
usual circumstances where Missouri permits a ·third-trimes--

• ter abortion is unconstitutional. Preserving the life of a via
ble fetus that is aborted may not nff:en be possible,' but the 

equivalent to childbirth at 24 weeks). See also 8 Record 33, 7a-g1 (deposi· 
tion of Dr. \\'-tllan:I Cates) (16 weeks latest D&:E performed). Apparently 
Dr. Crist performed abortions only in Kansas, 2 Record 334, 368, 428, a 
state having no statutes comparable to§ 188.030.l and § 188.030.2. It ia 
not clear whether he was operating under or familiar with the limitations 
imposed by Missouri law. Nor did he explain the circumstances when 
there were "contraindications" againat the uae of any of the procedures 
that could preserve viability, or whether his conc:lusory opinion was limited 
to emergency situations. Indeed, then; is no record evidence that D&E 
ever will be the method that poses the least risk to the woman in those rve 
situations where there are compellinl( medical reasons for performing an 
abortion after viability. If there were suc:h instance1, they hardly would 
justify invalidating § 188. 030. 3. 

In addition to citing Dr. Crist in its footnote, the District Court cited-
with no elaboration-Dr. Sc:hmidt. His testimony, reflecting no agree
ment with Dr. Crist, is enlightening. Although he conceded that the at
tendance of a second physician for a D&E abortion on a viable fetWI was not 
nece!!88l'Y, he considered the point mostly theoretical, because he "simply 
[did] not believe that the question of viability comes up when D&E ill an 
elected method of abort'.c..n." 4 Record 836. When reminded of Dr. 
Cmt's earlier testimony, he conceded the remote possibility of third·tri· 
me.ster D&E abortions, but stated: ~1 personally cannot conceive that as a 
significant practical point. It may be important legally, but [not) trom a 
medical standpoint •.•. • Ibid. Given that Dr. Crist'• discordant testi
mony is wholly unsupported, the State's compellinl( interest in protecting a 
viable fetus juatifies the seCQnd-physician reqJlirement even though there 
may be the rare ease when a physician may think honestly that D!:E is 
required for the mother's health. Legislation need not acr.ommodate 
every conceivable contingency. 

•There is no clearly expressed exception on the face of the statute for 
the performance of an abortion of a viable fetus without the ~;,cond physi
cian in attendance. There may be emergency 5ituations whe·~, for exam
ple, the woman's health may be endangered by delay. 8ec'<'..::'.i f 188.030.3 
is qualified, at. le.a.st in part, by the phrase "provided that it Joes not pole 
an increased risk to the life or health of the woman." Thi!! ·. ·.ause reason
ably could be construed to apply to such a situation. Cf. b. :... v. MGth
non, 450 U. S. 398, 407, n. 14 (1981) (rejecting argument that Utah statute 
might .apply to individuals with emergency health care needs). 

•See ACOG Technical Bulletin No. 56, "'P"l n. 7, at 4 (as high u,.. 
live-birth rate for intrauterine instillation of uterotonic agental; Stroh .It 
Hinman, Reported Live Births Following Induced Abortion: Two and One. 
Hal! Yean' Experience in Upstate New York. 126 Am. J. Obstet. G)'llecol. 
83, 83-84 (1976} (26 live births following saline induced-abort10111; 9 foUow. 
ini hyaterotomy; 1 following oxtyocin-induced abortion} (one survival out 
of 38 live births); 4 Record 728 (50-62% mortality nr.te for fetuses 26 and Z7 
weeks); id., at 729 (25-~ mortality rate for fetuaes 28 and 29 weeks); id., 
at 837 (!iO'li mortality rate at 34 weeka). 
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State legitimately may choose to provide safeguards for the 
comparatively few instances of live birth that occur. We be
lieve the second-physician requirement reasonably furthers 
the State's compelling interest in protecting the lives of via
ble fetuses, and we reverse the judgment of the Court of Ap
peals holding that § 188.030.3 is unconstitutional. 

IV 
In regulating hospital services within the S 

requires that "[a]ll tissue surgically removed wi . . 
tion of silch tissue as tonsils, adenoids, hernial sics' and 
puces, shall be examined by a pathologist, either on the 
premises or by arrangement outside of the hospital." 13 Mo. 
Admin. Code 50-20.030(3)(A)7 (1977). With respect to abor
tions, whether performed in hospitals or in some other facil
ity, § 188.047 requires the pathologist to "file a copy of the 
tissue report with the State Division of Health. . . . " See n. 
2, supra. The pathologist also is required to "provide a copy 
of the report to the abortion facility or hospital in which the 
abortion was performed or induced." Thus, Missouri ap
pears to require that ti'51!ue following abortions, as well as 
from almost all other surgery performed in hospitals, must be 
submitted to a pathologist, not merely examined by the per
forming doctor. The narrow question before us is whether 
the State lawfully also may require the tissue removed fol
lowing abortions performed in clinics as well as in hospitals to 
be submitted to a pathologist. 

On its face and in effect, § 188.047 is reasonably related to 
generally accepted medical standards and ''further[s] impor
tant health-related State concerns." City of Akron, ante, at 
12. As the Court of Appeals recognized, pathology examina
tions are clearly "useful and even necessary in some cases,'' 
because "abnormalities in the tissue may warn of serious, 
possibly fatal disorders." 655 F. 2d, at 870. •• As a rule, it is 
accepted medical practice to submit all tissue to the examina
tion of a pathologist. 11 This is particularly important follow
ing abortion, because questions remain as to the long-range 
complications and their effect on subsequent pregnancies. 
See App. 72-:-73 (testimony of Dr. Willard Cates, Jr.); Levin, 
et al., Association of Induced Abortion with Subsequent 
Pregnancy Loss~ 243J. AM.A. 2495, 2499 (1980). Recorded 

,. A pathological examination is designed to assist in the detection of 
fatal ectopic pregnancies, hydatritaforme moles or other precancerous 
growths, and a variety of other problems that can be discovered only 
through a pathological examination. The general medical utility of patho
logical examinati•Y•ts is clear. $ee, e.g., American College of Obstetri
cians and Gynecologists (ACOG), Standards for Obstetric-Gynecologic 
Services 52 (5th ed. 1982); National Abortion Federation (NAF), National 
Abortion Federation Standards 6 (1981) (compliance with standards obliga· 
tory for NAF member facilities to remain in good standing); Brief of the 
American Public Health Association as Amicus Curiae in Nos. 81-185, 

81-746, 81-1172, at 29, n. 6 (supporting the NAF standards for non-hospi
tal abortion facilities as constituting ''minimum standards"'). 

11 ACOG's standards at the time of the District Court's trial recom
mended that a "tissue or operative review committee" should examine "all 
tissue removed at obstetric-gynecologic operations." ACOG, Standards 
for Obstetric-Gynecologic Services 13 (4th ed. 1974). The current ACOG 
standards also state as a general rule that, for all surgical services per· 
formed on an ambulatory basis, "(t]issue removed should be submitted to a 
pathologist for an examination." ACOG, supra, at 52 (5th ed. 1982). The 
dissent, however, relies on the recent modification of these standards as 
they apply to abortions. ACOG now provides an "exception to the prac
tice" of mandatory examination by a pathologist and makes such examina
tion for abortion tissue permissive. Ibid. Not surprisingly, this change 
in policy was controversial within the College. See 4 Recortl i99-800. 
ACOG found that "[n]o consenSUll exists regarding routine microscopic 
examination of aspirated tissue in every case," though it recognized-on 
the basis o( inquiries made in 29 institutio115-that in a majority of them a 
microscopic ex.a.mination ill performed in all ca.ses. ACOG, Report ofCom
iittee on Gyiieeologic Practice, Item #6.2.1 (June 27-28, 1980). 

pathology reports, in concert with abortion complication re
ports, provide a statistical basis for studying those complica
tions. Cf. Planned Parenthood of Central Mo. v. Danforth, 
428 u. s. 52, 81 (1976). 

Plaintiffs argue that the physician performing the abortion 
is as qualified as a pathologist to make the examination. 
This argument disregards the fact that Missouri requires a 

'l pathologist-not the performing physician-to examine tis
r sue after almost every type of surgery. Although this re

quirement is in a provision relating to surgical procedures in 
' hospitals, many of the same· procedures included within the 
. Missouri statute customarily are performed also in outpatient 
. clinics. No reason has been suggested why the prudence re
. quired in a hospital should not be equally appropriate in such 
a clinic. Indeed, there may be good reason to impose 
stricter standards in this respect on clinics performing abor-
tions than on hospitals. 12 As the testimony in the District 
Court indicates, medical opinion differs widely on this ques-
tion. See 3 Record 623; 4 Record 749-750, 798-800, 845-847; 
n. 2, supra. There is substantial support for Missouri's re
quirement. In this case, for example, Dr. Bernard 
Nathanson, a widely experienced abortion practitioner, testi
fied that he requires a pathologist examination after each of 
the 60,000 abortions performed under his direction at the 
New York Center for Reproductive and Sexual Health. He 
considers it "absolutely necessary to obtain a pathologist's re
port on each and every specimen of tissue removed for abor
tion or for that matter from any other surgical procedure 
which involved the removal of tissue from the human body." 
App. 143-144. See also App. 1~147 (testimony of Dr. 
Keitges); 5 Record 798-799 (testimony of Dr. Schmidt). ii 

In weighing the balance between protection of a woman's 
health and the comparatively small additional cost of a pa
thologist's examination, we cannot say that the Constitution 
requires that a State subordinate its interest in health to min
imize to this extent the cost of abortions. Even in the early 
weeks of pregnancy, "[c]ertain regulations that have no sig
nificant impact on the woman's exercise of her right to decide 
to have an abortion rnay be permissible where justified by im-

11 The professional views that the plaintiff's find to support their position 
do not disclose whether consideration was given to the fact that not all 
abortion cl.inks, particularly inadequately regulated clinics, conform to eth· 
ical or generally accepted medical standards. See Bellotti v. Baim, 443 
U. S. 622, 641, n. 21 (1979) (Bellotti II) (minors may re!lOrt to ":Incompetent 
or unethical" abortion clinics); Planned. Parenthood of Central Mo. v. Dan.
fm-th, 428 U. S. 52, 91, n. 2 (1976) (Stewart, J ., concurring). The Sun
Times of Chicago, in a series of special reports, disclosed widespread ques
tionable practices in abortion clinics in Chicago, including the failure to 
obtain proper pathology .reports. See "The Abortion Profiteers," Chicago 
Sun-Times 25-26 (Special Reprint 1978). It is clear, therefore, that a 
State reasonably could conclude that a pathology requirement is necessary 
in abortion clinics as well as in general hospitals. 

In suggesting that we make from a "comfortable perspective" the judg
ment that a State constitutionally can require the additional coat of a pa
thology examination, the dissent suggests that we diJ!regard the interest& 
of the "woman on welfare or the unemployed teenager." Post, at 4. But 
these women may be those most likely to seek the least expensive clinic 
available. As the standards of medical practice in such clinics may not be 
the highest, a State may conclude reasonably that a pathologist's examina
tion of tissue is particularly important for their protection. 

11 The dissent appears to suggest that § 188.047 is constitutionally inftrin 
because it does not require microscopic examination, post, at 4, but that 
misses the point of the regulation. The need is for someone other thaa the 
performing clinic to make an independent medical judgment oo the. tissue. 
See n. 12. supm; 4 Record 750 (Dr. Pierre Keitges, a pathologist). It is 
reasonable for the State to assume that an independent pathologist is more 
likely to perfonn a microscopic examination thaa the performing doctor. 
See H. Cove, Surgical Pathology of the Endometrium 28 (1981) ("To the 
pathologist, abortiollfl of any sort are evaluated grossly and microscopically 
for the primary purpose of establishing a diagnosis of intrauterine preg
nancy.") (emphasis added). 
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M\:rnoror1dum: Pre: sent Constitutional Law Provides for "Elective" 
-J'..bort ion Throughout the Full Nine Months of Prc:gnancy 

The United States Supreme Court abortion decisions, -~o_e_ ~._Wad~, 410 

U.S. 113 {1973), and 9__ge _Y:_.~o]_t_o!}_, 41P U.S. 179 (1973), assuredly mandated 

the l~ga 1 i za tio.n of abortion on demand. throughou.t the c:nt ire 1 ength of pregnancy. 

The Court said in those deicisons that a State may not proscribe abortion prior 

to viability and, even after viability, the State may not proscribe abo1-tion 

necessary, in the medical judgment of the physician, for the preservation of 

thelifeorhealthofthemother. The foll· i·f· ... h c • owing exemp 1 1es L e ourt s holdings 

in the Roe and Doe decisions· --- - . 
Roe states 

For the stage prior to approximately the end of the first trimester, the , 
abortion decision and its effectuation must be left to the medical 
judg~ent of the pregnant woman's attending physician . 

. ~.For the stage subsequent to approximately the end of the first 
trimester, the State, in promoting its interest in the health of the 
mother, may, if it chooses, regulate the abortion procedure in ways 
that are reasonably related to maternal health. 

Roe, 410 U.S. at 164. 

Thus, the state legislatures must allow a woman and her doctor to decide 

that she is to have an abortion and execute that .decision. After the end of 

the first trimester (first three months) of pregnancy, the State may regulate 

abortion to safeguard the woman's health (an example the Court gives is a 

requirement that the abortion be performed in a hos pi ta 1, b:!· at 163 but 

it may not proscribe any such abortion. 

It is true that the Supreme Court did say: 

For the stage subsequent to viability, the State in promot.ing its 
interests in the potentiality of human life, may, if it chooses, regulate, 
and even proscribe, abortion ~~~~t where it is necessary, in appropd_ate 
medical judgment, f<!_r:__t~!'-~-~~vation of the life or _!lealth of the mother. 

Id. at 154-65 (emphasis added}. 

SOURCE: A. U.L. 



,, 
I. 

On its face, this seems to allow a!Jor·tion prohibition eXLJ:Pl for mt•dical 

rt'asons after "viability11 (when the "fetus develops the c~pability of 
. ' 

meaningful life outside the mother's womb, 11 J~. at 163),ori'!S a:later 

Supreme Court decision put it,"when, in the judgment of th~ attending 

physician on the particular facts of the case before him, there is a 

reasonable likelihood of the fetus' sustained survival outside the womb, 

with or without artificial support," ~~l_autti v_. __ _fr:51nk_l_i_!'.1. 439 U.S. 379, 

388 [1979], which the Court in 1973 said "is usually placed at about seven 

months [28 weeks] but may occur ,~earlier, even at 24 weeks, 11 Roe, 410 U.S. 

at 163}. 

The key words, however, are "health of the mother. 11 In Roe's campanion 

case, _Doe_~olton, 410 U.S. 179, 191-92 (1973), the Court construed 

"preservation of the rnother 1 s 1ife or health" to include "all factors--

physical, emotional, psychological, familial, and the \'10man 1 s age--relevant 

to the well-being of the patient. 11 The Court emphasized this "allows the 

attending physician the room he needs •.. [a]nd it is room that operates for 

the benefit, not the disadvantage, of the pregnant woman." Id. at 192. 

In Roe itself, the Court further explicated factors which could be 

regarded as relating to the 11 well-being 11 of the patient 

Maternity, or additional offspring, may force upon the woman a 
distressful life and future. Psychological harm may be imminent. 
Mental and physical health may be taxed by childcare. There is 
also the distress, for all concerned, associated with the unwanted 
child, and there is the problem of bringing a child into a family 
already unable, psychologically and otherwise, to care for it. In 
other cases, as in this one> the additional difficulties in 
continuing stigma of unwed motherhood may be involved. All these 
·are factors the woman and her responsible physician necessarily 
will con~ider in consultation. 

_Roe> 410 U.S. at 153. 



.,,~ 

' !; 
.. ~· . 

. ' '. . ~:;:·;: ..... i'· . :· 

lt should be unmistak~ab1e•that the Supreme Court abortion decisions of 
' '';t, . . .;,., 

1973--which in this respect have ~dt Leen subsequently modified by the Court 
. . 

--require as a matter of constitutfonal 1ilw that a woman be allowed a 1ega1 

abort ion at any time dud ng the course of pregnancy, provided only that she 

can find a physician willing to conclude that, without an abortion, her chi1d 

wi 11 be unwanted or her family too nu:nerous. 
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Judge Eli Chernow 
Dept. M. Courthouse 
6230 Sylmar Avenue 
Van Nuys, CA 91401 
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i ORIGINAL FILED 
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COUNTY CLERK 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 

FEMINIST WO~EN'S HEALTH CENTER, 
INC., a California nonprofit 
cprporation, and DUNCAN DONOVAN, 

Plaintiffs, 

vs. 

CASE No. C 413,606 

JUDGMENT PURSUANT TO CODE 
OF CIVIL PROCEDURE § 437c 

. 16 

JOHN K. VAN DE KAMP, in his 
official capacity as District 
Attorney for the County of Los 
Angeles, DOARD OF SUPERVISORS OF 
TllE COUNTY.OF LOS ANGELES, AND 
THE INDIVIDUAL MEMBERS THEREOF, 
and the COUNTY OF LOS ANGELES, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

17 

18 

19 

20 

21 

22 

23 

24 

25 
/' 

:as 

Defendants, 
) 

THE CATHOLIC LEAGUE, SOUTHERN ) 
CALIFORNIA CHAPTER, a California ) 
corporat~on, and PAUL L. FREESE, ) 
an Indivi<lual, ) 

) 
Intervenors~ ) 

~~~~~~~~~~~~~~~~~> 

On December 22, 1982, this court heard cross motions 

by plaintiffs and·defendants for summary judgment or, in the 

alternative, cross motions for summary adjudication of issues. 

27 Plaintiff ahve appeared by their counsel Dorothy Triffo Lang 

·l '"'Bii· and Fred Okrand, defendants by their counsel, Robert c. Lynch, 
.::;, -

-1-



l Assistant Chief Deputy Countj Counsel, and intervenors by their 

2 counsel, .Paul L. Fr~ese and Donna P. Arlow, and this court 

3 having read and considered the papers and documents on file 

4 in this case, plaintiffs' motion for summary adjudication pf 

5 issues is granted as follows: 

6 1 ~ IT IS HEREBY ORDERED that the following declaratory 

7 relief be granted: 

8 a. The portion of Health and Safety Code Section 

9 25953 which reads, "[i]n no event shall the termination be 

10 approved after the 20th week of· pregnancy" is unconstitutional 

11 under the privacy guarantees of the Ninth and Fourteenth Amendments 

12 to the United States Constitution, and article I, section 1 of the 

13 California Constitution. 

14 b. If said statute were construed in accordance with 

15 the opinion of the Attorney General at 65 Ops. Cal. Atty. Gen. 261 

16 (1982),it would fail to give fair notice con~istent with the due 

17 process guarantees of the United States and California Constitutions 

18 to physicians and women as to what conduct with respect to abortion 

19 would be punishable in a criminal pToceeding. Because only the 
; 

20 California Legislature can amend a statute to produce an enforceable 

21 restrict~on on abortion, the opinion of the Attorney General cannot 

22 form a legal basis to ~riminally prosecute any person under Penal 

23 Code Sections 186a, 274, 275, 276 or any other statute on the basis 

24 of the length of gestation of a pregnancy. 

25 2. IT IS HEREBY FURTHER ORDERED that defendant Van De ~amp, 

26 his successors in interest, agents, assigns and employees and all 

27 persons acting in concert with them, are permanently enjoined 

2B f~om criminally prosecuting any person under Penal Code sections 

-2-



' Legality of State Abortion Law Doubted 
Discovery of 2,000 Fetuses Raises Issue of Validity of Pl'ObibitXm · Document II 

By PAUL JACOBS, Times Jleclical Writer 

State health and law.enforce· 
ment officials are reluctantly com~ 
ing to the conC'lusion that Califor
nia's abortion law is unconsmut1on
al and they have no way to prevent 
abortions up to the time of a normal 
delivery. 

The state Department oi Health 
Sen•ices has determined thc..t i; !'C
ries o: federal and state court aec; • 
sions has gutted the 1967 s:.au .. st.a~· 
ute that limits abortions :.o the ftrst 
20 weeks of pregnancy. 

An a."12lvs1s of the legal issues, 
reoar last yearT.,r the deoafr.: 

r e a counse.. ic ar 
Kooocs, conclu"iiCirtna't~tFier" 
Cal;fornia nor federal law prorufots 
aooriitn at any p'Oint aunnrpreg
nancy: 

County officials have suddenly 
become aware of that state health 
department analysis as a result of 
the discovery earlier this month of 
an estimated 2.000 fetuses that were 
stored at a Woodland Hills res
idence. Some of the fetuses may 
have been aborted more than 20 
weeks after conception. 

The state health services legal 
ooimon has no force of law. but it 
has been used as a guide to state and 
coJJ:•t:V o(ficials who inspect clinics 
and hospitals that perform abor
tions. 

And it agrees with a legal t'naly
sis done privatdy for the California 
Mecilcal Assn .. whose 29,000 mem
bers renresent two-thirds of the 
doctors practicmg m the state. 

The Los Angeles County district 
attorney's office is researching U1e 
.s«.me question. 

The district attorne.v has joined 
an invesue;ation of the 2,000 fewses 
that u:iul this month were stared at 
the home of Mal\in R. Weisberg. 
Until a year ago, Weisberg operated 
Medical Analvtic Laboratories i:l 
Santa Monica: a lab that performed 
medical tesu: on fetuses from facili
ties m several states. 

At least some of the fetuses were 
. · large enough to caL:se health offl

c1ais to ask the coroner whether 
thev might be older than 20 weeks. 

However. one county offic!al, 
who asked not to be tdentified. 
doubtP.d that there will te c:iminal 
charges brought for late abo~tions 
in tne case unless the coroner snows 
that "a fetus was viable and born 
al.lve and drowned in fo:malde
eyde..'". 

The state health department legal 
analvsis points out that a separate 
California statute makes it a crone 
for a physician to withhold medical 
care from an infant who survives an 
abortion. 

.Dut no one has yet been prosecut· 
ed under that law, accord.in)? to a 
spokesman for county Supervisor 
Mike Antonovich. who authored the 
legislat.ion as a state senator. 

In any case. after 20 weeks of 
pre~anc~'. abortions ty;::>ically are 
perfor:r.ed in a way that kills the fo· 
tus before it leaves the v.•omc, 
heal th officials say. 

In a saline abortion, a strong salt 
solution is inJected in the amniouc 
sac, in effect poisoning the fetus. In 
another method, the fetus is cut up 
before it is mechanically removed 
from the uterus. 

Reagan Slpecl Law 
California's statute permitting 

therapeutic abortions-for the 
physical and mental well-being or 
the mother-was signed into law by 
then-Gov. Ronald Reagan 15 years 
ago. 

But kev U.S. Supreme Court de:ci
sions in i973 and 1976, while not di

. rectly striking down the California 
law, created doubt about its consti
tutionality. 

In its landmark decision. the 
court ruled that early aooruons-m 
. the first thrrd. or trimester. 6Ilfreg--
nancv-are a private matter be
tween a woman and her pbysitian 
ana not subiect to S"'..ate regu:Iatjo.Jl. 

And states cannot prevent a med· 
icai decis1on to terminate pregnan-:
ey at -"!'l'' time wnen neeeS:~rir JQ! 
the heal th of the woman. 

The combmed effect of the dcci
r;ioni;: wa~ to KnncK out entire sE>C-. 
ttOM of tr.e Ca!1forma Statute and 
allow vtnua!tv unr<'litncted ahri;
uons. accora:ng to lne stale hea!~h 
QeDa.rtment analysis. 

The Supreme Court al~ ruled 
that only when a fetus becomes .. vi
.able" can the state intervene to 
protect the fetus. but left the defini· 
tion of "viability" up to phys:iciaDI,. 
not t.o courts or legislatures. 

Some state and county health or
f1c1als sav that. because of the ab· 
!!ence of abort10.n regulations in Cal· 
ifom1a. the state has become a mec· 
ca for women wanting abortions 
late m pregnancy. These officials. 
however. have no hard eVldence to 
support. that contenbon. 

State statistics on abortion are at 
best incomplete because a Califor· 
nia court tossed out' a statute re
Quinng that physicians file death 
certifi::ates for all fetuses more than 
20 weeks old from the time of con
ception. The court ruled that the 
statute would violate a woman's 
constitutional right of privacy. 

Dr. Jimmie Westberg, an obste· 
trician who heads the state medical 
association's study of maternal and 
infant deaths. estimates that less 
than I% of all abortions are con· 
ducted after 20 w~eks. That number 
is cons:nent with national statistica. 

In a two-month sampling of JS,-. 
598 abort1C1ns performed in Califor··· 
ni• in lSSO, the E"i.ate Center for 
Health Statistics found that about 
3.000 abortions were performed af
ter 12 weeks-41 of them after 24 
weeks. 

; But the mate abortion reporting 
svstem is voluntary. and the 1980 
figures are further complicated by 
confusion over whether f~tal agell 
reported represent age from con
ceot>on or age frorn the mother'• 
last menstrUal period. 

Physicians who specialize in 
gynecology and ob~etrics point out 
that there are medical justificationt 
for abortmg a fetus after 20 weeks. 

Genetic testing for serious· fetal 
abnormalities generally must wait 
until at least 16 weeks of pregnancy 
and someiimes longer. The results 
of those tests. which are often cru~ 
cial in deciding whether to abort a 
fetus. take a minim.Um of foilr weekl 
t.o complete. · · 

BecatL<:>e of difficulties in deter
mining the Bl?e of a fetus precisely, 
it is possible that some of the preg
nancies terminated because of the 
possibility of birth defects could be 
beyond 20 weeks, accord.mg to Dr. 
Charles A. Ballard. head of the 
therapeutic abortion program at· 
Los Angeles County.use Medical 
Center • 

Copyright, 1982, Los Angeles 
Times. Reprinted by permission. 
February 26, 1982 
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Abortion-Law Charges Dismissed 
. . 
Hy Robert Dorr 
Wor!d-llerald Stafl Writer 

Charges uf violating Nebr<iska's 
al>ort1011 law ftled in IW9 against 
Omaha obstetrician CJ. LnBenz were 
dismissed Fnday. 

The charges resulted from an inci
dent at the Umver-
sily of Nebraska 
ML•dic.il Center in 
which a :!-µound, ~
ounce IJaliy bov 
bum alive uunng al1 
abort iun died 21/2 · 
hours later. 

The Douglas 
Coumy Attorney's 
Otrice asked that · ... 
the cha,rges · be ·· 
dropped because Dr. LaBenz\ 
the van~ of NPhn>~- . 
ka's· alionion law 
under which Dr. La Benz was charged 

have been ruled unconstitutional. 
"You can't prosecute a guy on a stat· 

uce the 8th Circuit Court ha5 declared 
unconstitutional," said I~obert Sigler, 
deputy Douglas County attorney. 

Douglas County District Judge John 
· T. Grant dism~ssed the charges. 

In a statement relea:>e<l through lus 
attorney, Dr. LaBenz s;:id he is grateful 
for the charges being dropped. 

He said: "Despite all the litigation 
and publicity surrounding an unfortu
nate incident, I thank God for the sup
port of my family, friends and the 
overwhelming public support from the 
medical and lay community." 

Dr. LaBenz, now 35, was charged 
with violating two par:s of Nebrask«'s 
Rbonion law. 

One charge all•·ged that the abo1frm 
·'""°;. i;.;;;:0:. meJ t'veu moug:; sound med
;cal judgment shouid have made it 
clear the fetus was viable. The second 

aileged th.it Dr. LaBenz failed to take 
all reasonable steps to treat a child 
tiom alive with a chance of surviving. 

U.S. District Cou11 Judge Warren Ur
bom of Lincoln declared tht two sec- · 
duns of the law unconstitutional, and 
the 8th U.S. Circuit Court of Appeals 
upheld U rbom's decision. 

The Nebraska Attorney General's Of
fice has decided that further appeal of 
Urbom's decision would be hopeless, 
said attorney Jerry Fennell, who has 
handled the defense oi Nebraska's 
abortion law. 

"We decided it would be best to seek 
new legislation protecting unborn chil
dren in the second and third trimesters 
(of pregnancy)," Fennell said. 

A new law will be sought in next 
year's Legi~lature, he said. 

!!'!· ~~~~ s~~t~~ii1Cnt, Gt. LaBen.l. adde~: 

Please tum to Page 6, Col. I 

Reprinted with permission of The Qraha World-Herald, copyright 1983, 
Onaha world-Herald Co. 
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July 23, 1983 



Abortion Charge Dropped; 
·obstetrician Is 'Grateful' -

•Lunt urned t rum Page I 

"It is unfortunate that we have to use 
the federal court svstern tu eliminate 
tile state's interference in tile practice 
of llll-'dlCIJle. 

"It has been very trying and unfair 
fur 111 v J'Lt 111 i ly, friends and mysc~lf to 
have iwd lo enJurt· the·tuijust:-'guilty 
until prul'l'll innocent' attitude ur the 
Cut11111· Attorney's Office and The 
Wurld._l·lt•ruld sil'nply because uf their 
a1111utie tu11arLI the cu11trnversial 1sc;ue 
of alJurtion." 

D .. uut1· [)11ugl<1:; Coun1y Attorm·v 
llenr\ \1.'end:. cu-cuu11sel 111 prusl'cuun~; 
Dr. t":a !Wnz. saitl he bas nu ·response t~1 
!JI'. La Benz's staterne11L 

Dr. l.aBen:'.'s :ittorneY. Lawrence 
IJLltt, saitl the physician was upset with 
1wws :.irticles that appeared in The 
WorlLl-Herald. espeL:iully une that 
quoted several residents of Humphn•y .. 
'.'ieb., Dr. LaBenz's hometown, as say· 
ing they were saddened by the case. 
Humphrey is a heavily Catholic corn-
111unity. 

'Unjuslly Treated' 
If 1l1e case had come to trial, Dr. 

LaBenz would have been found inno
cent, Batt said. ''lt's unfortunate that 
we were not able to ,;how the fncts sur
rounding the incident which would show 
that lie was unfairly and unjustly 
treateu (in being clwrged)," th" uttor-
IH!\' Said. . 

The physician never was t ned be
c::ni~e uf the quest ions about the consti
tut iona! ity of the two abo11ion statute 
sections. · 

Dr. LaBenz, affil-iated with the Wom
ens Services medical clinic, has conti
n11Pd :.n l);:rform ftbo:"U<)l15 as part of his 
obstetric and gynec:oiog1cal practJCl', 
Butt said. 

The University of Nebraska Medical 
Center, which suspended Dr. LaBenz's 
privilege 10 per!'urm abortions at the 
center, has r~stored that privilege. Batt 
suid. 

- J 
ln privatl~ ·medical practice only six 

months at tlle unw h~ was charged, Dr. 
LaHenz since has become board-cer1i
f1PLI in obstetrics a11Cl gynecology and 
Ila:, betm ac:ct~pted fur membe1 ship in 

thL' Amerii.:an College uf Uilstetnrs and 
Gynecology, Batt said. 

First Account 
The first news account of the inciLient 

tli:1L lt:'J tu rl1e cliarges against Dr. La-, 
Benz apµeureJ in The World-Herald. af· 
tt~r a11 interview \vllh Dr. LaBenz in 
Bt1 rt 's pr~~~c.._..nce. 

In that interview. Ur. LaBenz swJ: 
"J ft>el verv b;.div. That is rhe last th111g 
1 wuuld evt~r v .. imL lo happen to any 
pal 1en! or lilt: nwd1cal personnel in· 
i.·oived." 

The name uf 1he abortion patient - a 
divon.:ed woman in her late 20s froni an 
outstate Nebraska ·community - never 
has been rrlade public. When she came 
to Dr. l..aBem, the doctor estimated she 
was 1 ~ w W weeks pregnant. 

A saline .>olutio;; (sterile snit water) 
' was -used l.O induce laiJor. The woman 

aborted ubout l a.m. Sept 6, 1979. 
Testimony al a preliminary l1ea~ing 

in the case against Dr. LaBenz differed 
011 the physical condition of Lhe aborted 
inJ'w1t. 

1\ nurse who was present said the 
inJ'arn's arms and legs were moving, its 
color was pink, its eyes were open and 
It had a gasping form of breathing. 

A doctor who checked the :nfant i 5 to 
:JO minutes after its birth said it had no 
chance of survival. 

Dr. LuBenz, who was calied at home 
by a nurse, said he didn't order the use 
of extraordinary life-saving measures 
because he believed they would be fu
tile. 

Bel'P'<'ll / ant: lV rnm1.He~ dc:q.1:>tu 
bel ween the binh and the 1mtification 
of Dr. La Benz, nurses testified. · 

!\ doctor who examined the infant 
after its birth sa1(J the pregnancy was 27 
to 29 weeks alpng. A norinal-term preg-
11ancy is 40 week~. 
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THE HUMAN LIFE REVIEW 
Fall 1981 

Late Abortion Statistics 
\ 

~ ·. . . ' 

It comes as nobsurpnse that more people oppose late abortions than 
early ones. Indee4 many people believe that late abortions are still ille
gal, or, where the~:are permitted, it is due to indifference on the part of 
the state legislatur~; Even when they are informed that late abortions are 
legal everywhere hf.the U.S. and are beyond the reach of any legislature, 
skeptics will still r'~.ply that abortions are rarely, if ever, performed after 
viability. While it ~ls certainly true that a very small proportion of all 
abortions occur aft6,r 20 weeks gestation, it is also true that a very small 
proportion of the \postnatal deaths in the U.S. are homicides, yet we 
properly give thes~\jconsiderable attention. 

The word "late"l~eeds a precise definition, but there is no co01mon 
agreement on its mqaning in this context. Since babies have been born at 
20 weeks and have ~b.bsequently developed normally, it is not unreasona
ble to begin a tableJat 21 weeks and to let the reader decide from there. 

The following talile was constructed using data supplied by the U.S. 
t~· i J 

Dept. of Health, C~rlter for Disease Control, in Atlanta. However, only 
eight states (Illinois/Kansas, Nebraska, New York (excluding New York 
City), Oregon, SoutbCarolina, Tennessee, Vermont) report abortions by 
single week of gestation. Since Chicago is the only large city included in 
this group of states, ithe simple extrapolation methods which I used to 
estimate the totals for the entire U.S. probably underestimate the actual 
figures. After all, a late abortion is a dangerous operation which is not 
socially acceptable in most .circles. Big cities offer better facilities and 
greater anonymity. Further, the reported figures show unmistakable 
sigh$ of underreporting of the gestational age. For example, the eight 
states reported hundreds of abortions after one week, i.e. prior to con-

ception itself. (Gestation is measured from the last day of the last men
strual period.) The figures are for 1978, the latest available, 
Gestational. age in weeks 
from last day or men
strual period. 

21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 

Actual abortions reported in 
the eight state group beyond 
this age. 

1144 
792 
479 
318 
223 
154 
118 
91 
66 
44 
26 
10 

3,465 

Estimate of the total 
U.S. abortions beyond 
this age; 

9702 
6717 
4063 
2697 
1891 
1306 
1001 
772 
560 
373 
221 
85 

29,388 
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September, 1983 

Clinic advertises late 
abortion service~, prices 

While MCCL and other pro-life organiza
tions continue to battle the public miscon
ception, promoted through the media, that the 
1973 Supreme Court decisions legalized abor
tion only during the first trimester, abor
tionists around the country continue to adver
tise openly their second trimester abortion 
services. 

Recently Women's Health Care Services, a 
Kansas abortion facility, sent promotional 
material to doctors in that state. According to 
a cover Jetter signed by George R. Tiller, the 
clinic's medical director, over 1,600 second 
trimester "outpatient terminations" have been 
performed there. 

"We routinely accept patients up to 26 
weeks last menstrual period or approximately 
6.0 BPD," the letter said. The latter figure 
refers to the biparietal diameter of the fetal 
skull, measured by ultrasonography. A 
measurement of 6.0 BPD equals 2.4 inches and 
indicates a fetus of l4Y2 weeks. ' 

"If you were to refer a patient to our 
organization for advanced second trimester 
termination," Dr. Tiller told physicians, "you 
could expect a telephone call from me per
sonally at the conclusion of the surgery, and 
have a follow up letter on your desk within a 
week after the procedure." 

The clinic performs second trimester abor
tions by the dilatation and evacuation (D&E) 
method, which involves opening the cervix 
with laminaria, described as "match stick like 

pieces of sterilized seaweed which will absorb 
fluid and gradually swell in ·a sponge-like 
fashion." After dilatation, "the pregnancy 
can be removed quickly, comfortably and 
safely." 

(The comfort and safety apply only to the 
woman, since the baby is dismembered and his 
or her skull is crushed so the "pregnancy" can 
be removed.) 

The brochure explains to potential patients 
that the "procedure" takes several days. "The 
first day of your abortion process will be a 
busy one," it cautions, filled with such things 
as paper work, lab testing and sonography. 
The abortion is completed on the second day 
for pregnancies 16 weeks or less, or the third 
day for those over 16 weeks. 

The' infonnation also included the clinic's 
price list: 13-14 weeks, $300; 15-16 weeks, 
$500; over 16 weeks to 22 weeks, $700; 22 
weeks and above, $950. A sonogram is includ· 
ed in the price, but the anesthetic "twilight 
sleep" costs $50 extra, and the administration 
of RhoGam to Rh negative women is $45 
extra. 

"Payment must be made on the day that the 
procedure is :'tarted and only by travelers 
check, ca.shiers check or cash," the literature 
says. "We are unable to accept personal 
checks, payroll checks or credit cards. We do 
accept qualified Kansas Blue Shield, otherwise 
we do not accept insurance in lieu of 
payment." 

The brochure adds that spousal consent or 
parental consent for mature minors is not 
required. 

MINNESOTA CITIZENS CON:ERNED FOR LIFE NEWSIBTI'ER 
September 1983 
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BABY From Page One 

gloved hands swept back and 
forth in almost mechanical fash
ion across the opened body. 

"She is 16 inches long and 
weighs five pounds," his distinc
tive voice was subdued. 

"The arms are six and-a-half 
inches long. 

"Her eyes are well developed 
with eyelashes fully formed. 

"The gastrointestinal tract is 
well developed also." 

It was the fifth and final au
topsy of the day. But instead of . 
hurrying to finish, Malak 
lingered over the fetus, almost as 
if to search for a way to make her 
whole again. 

"This chifd could have been 
placed for adoption," he thought 
aloud. "She might have become a 
fine, productive person." 

Finally, after examining and 
weighing each vital organ, Malak 
determined the infant died from, 
asphyxiation in the womb due to 
an abortion. 

She drowne9 from in.haling flu
ids afler the embryomc sac was 
punctured. 

Her death, Malak said, was 
acute as reflected by the massive 
congestion in most of her inter
nal organs. "At first," he said, 
"the child jerked and fought des
perately to fill her lungs with ox
ygen. She struggled tremendously 
to save her life. 

"Then, as her lungs filled with 
fluids, the movements slowed 
and she suffocated. It was just 
like the asphyxiation of any 
baby." . 

Shortly afterwards, the fetus 
was expelled naturally from her 
mother. And the baby was called 
a "still birth." 

"Some people might think it child." 
was the murder of a child," said But that law was repealed with 
Malak. "However, this infirnt was the passage of the state's abor-
not considered to be a person in tion laws. 
the legal sense. It does not matter, • In the sterile setting of Malak's 
that she could have survived and domain, it is easy to see how a 
that her heart had been beating medical scientist can detach his 
.br six months. feelings from the thousands of 
"It also does not matter that bodies he examines each year. 

premature infants weighing only However, the pathologist said 
half as much as this little· girl he has never felt closer to any 
have survived in hospital incuba- victim than when he held the tiny 
tors. This baby had not yet taken heart of Infant Doe in his hand 
her first breath. And that's all . for a long moment before begin-
that matters." ning to analyze it scientifically. 

Since last year, Malak said he When the autopsy was over, a 
has autopsied at least 10 well-de- black bag was zipped tightly 
veloped fetuses that were aroundherandshewasplaced in 
aborted in the final weeks before the morgue freezer. 
birth. "They were 10 coming lives She will remain frozen for up to 
that were snuffed out for some- six months while police search 
one else's convenience. Ten lives for the mother. Sources say busy 
for which no one is assigned re- authorities have never looked 
sponsibility. very long or hard for these peo--

"Just for the record," be contin- ple because, legally, there was no 
ued, "I am a Christian but not.a victim in a "still birth." 
Catholic and I'm not advocating The mother could be pro-
anything except common sense. secuted under the state·s abor-

"The question we need to an- tion laws, which make it a felony 
swer for this little child is one of punishable by a $1,000 fine and a 
accountability for her life that year in jail for aborting a child 
was snuffed out. If we are to ac- that is alive and moving inside 
cept free love and sex,.then we thewomb. 
must begin to accept the respon- But Pulaski County's Chief 
sibility that goes with it" Deputy Prosecutor Lloyd Baynes 

The U.S. Supreme Court has said his office has never pro-
determined that a fetus is not secuted anyone under the abor-
considered a person and conse- tion statute.. 
quently no crime can be commit· "Most of these mothers are ter-
ted against a Derson who doesn't rified and destitute," he said. 
exist "They incite sympathy when you 

Up until 1969, when Arkansas' see them and there would be lit-
abortion statutes were enacted, tle to be gained by putting them 
the state did consider it a homi- in prison." 
cide to take the life of an unborn If police are unsuccessful, the 
child that was moving inside the taxpayers will pay to bury Infant 
womb - a so-called "quick Doe sometime next November. · 



... 
June 19-20, 1982 it. lollis <t51obr-t.Unwmi.t . 5 

Bizarre 
cases of 
abortions 
gone awry 
One case involves discovery 
of 1 7, 000 aborted fetuses in 
a lab operator's back yard 

This story cQntains graphic, possibly 
objectionable, descriptions. lt reveals examples of 
abortions gone awry, doctors leaving viable 
fetuses to die, fetuses being used in medical 
exi>enments and fetal remains being us«:d for 
commercial purposes. The story, by syn~icated 
columnist Nick Thimmesch, raises quesuons of 
concern to people on both sides of the abortion 

. issue and it cannot be told without citing certain 
specific incidents. Although some · of these 
incidents are grotesque, the subjet=t matter is too 
important to ignore. 

By Nick Thimmesch 

S ince the. Supreme Court decision of 1973 
virtuallY, permitting abortion on demand. 
American women have undergone this 

operation IO million times. While most abortions 
are performed without discernible · incident, 
thousands wind up traumatically. Some lead to 
shocking stories. 

One such story involving the outcome of 
abortion surfaced recently in Los Angeles. The Los 
Angeles County Attorney's ofrice deals with r_nany 
unusual situations, but none more extraordinary 
than its current investigation of the 17 ,000 fetuses 
found at the home of a former medical laboratory 
operator. 

District Attorney John Van de Kamp, under fire 
from anti-abortion groups, ordered a one-by-one 
visual examination of the fetuses to determine 
whether criminal abortion charges sttould be filed. 

The case has become an issue in at least one 
state p0litical campaign, and the controversy is 
expected to intensify since President ~eagan 
wrote an anti-abortion official, saluting him for 
plans to hold memorial services "for these 
children." Reagan also wrote: "The terrible irony 
about this sudden discovery is not that so many 
lfves were legally aborted, but that they are only a 
tiny proportion of the 1.5 million unborn children 
quietly destroyed In our nation each year. This is a 
truth many would rather not face." .. 

The story was startling enough when offlc1allll 
reported in Ff'hn1<1ry that an f'Stim<iled 1,000 
ff'tt•<"" h:•d be<:>n ff111nd !n an !!· by-:!!l-foo! st~! 
container In the back yard of Malvin R. Weisberg, 
oprrator of a piitholoro- labor>ttmy in Santa Monica 
that had closed because of financial dtfficulties. 

According to Nick Martin, who sold thl' 
rnntainer to WeisherR in October l!lS!O. "'-'"i~hf·rn 

was St ,7oo behind In hil payments. So on, Feb. 4, 
1982, Martin sent workmen to repossess it. 
According to one employee. Hank Stolk, the 
container weighed at least 11,000 pounds and was 
difficult to lift by winch onto a truck trailer. 
Empty, the container weighed 4,000 pounds. When 
Stolk and fellow workmen got the container to the 
company lot, they began unloading the cartons and 
boxes inside. One. box was dropped, Stolk Said, and 
parts of a small body spilled out. 

Ron Gillett, forklift operator, said in a 
newspaper interview: "l saw one fetus with legs 
2112 and 3 inches long, and the body and head were 
demolished. I was scared and had tears in my 
eyes. What else can you say?" Stolk told reporters 
the workmen couldn't continue because of the 
stench. Medical investigators who came fo the 
scene wore respir~tors, but only opened a small 
number of the boxes. 

According to Al Albergate, spokesman for Van 
de Kamp's office, "The original estimate was low 
because not enough boxes were opened. It was a 
very unpleasant job." Two weeks after the initial 
find, another 400 fetuses were discovered inside 
Weisberg's house. By now, Van de Kamp's office 
was trying to determine which laws, if any, had 
been violated in this case. 

A n assistant coroner was quoted as saying, 
"There is no evidence of foul play, but 
there could be violations of the health code 

covering the disposal of medical waste." 
The collection of fetuses found in Weisberg's 

container was interspersed with other "medical 
waste" - cancerous growths from operations, 
material from Pap smears and other lab 
specimens. They had been sent to Weisberg's 
laboratory by doctors, clinics and hospitals from 
half a dozen states. Some had been in storage three 
years. Somh of the fetuses were egg-size. At least 
42. according to the coroner's office, were 4 to 5 
pounds in size, and at least 20 weeks old when 
aborted. · Five to seven, officials said, were 

' considerably more developed, possibly to the point 
they could·have lived. 

Albergate said autopsies on five to seven fetuses 
indicated that they could have been viable outside 
the womb, thus raising the possibility of charges 
being filed for criminal abortion. 

Many perplexing questions remain unanswe~ 
about the Weisberg find. What is clear, however, 1s 
that the sheer volume of abortions in the United 
States (1.5 million in 1981) can create consequent 
problems. There are even cases of the commercial 
use of fetal materials: Moreover, since the 
National Center for Health Statistics lists abortion 
as the most common surgital procedure in the 
United States, it is inevitable that some go wrong 
and the unborn child that the mother assumed 
would be ahorted, is born live. 

Late one September night in 1979, according to 
The Philadelphia Inquirer, a woman's scream 
caused nurses to rush to Room 4456 at the 
University of Nebraska Medical Center in Omaha. 
There, a patient, instead of delivering a mass of 
dead tissue from a saline abortion, had given birth 
to a 2%-pound baby boy who was cryin~ and 
moving his arms and legs. One nurse put thf' infant 
in bed covers and ran with it - not to the intensive. 
care nursery - but to the maternity unit's Dirty 
Utility Room where bed pans were emptied and 
dirty linen stored. She put the baby on the steel 
drain board of the sink. 

Other nurses and a resident doctor stQOd by. 
Finally. the head nurse phoned the patient's 
physician, Dr. C.J. La Benz, at home .. The nurs.e 
testified later: "He told me to leave it where 1t 
was. Just to watch it for a few minutes, and that it 
wnuld probably die in a few minutes." 
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The baby boy did die. Two,counts of criminal 
bortlon were filed against LaBenz, but the case 
as !leen delayed in the courts and has not been 
ecided. 

Ju!it as abortion has become "routine," so have 
uch cases as the Omaha baby. Recently, a story 
,roke in the Torrance (Calif.) Daily Breeze that 
an Vicente Hospital was being investigated for 
llegedty allowing a live fetus from a late-term . 
bortion to be immersed in a jar of formaldehyde. 

The line between life and death can be rather 
fine at times in abortions. Nurses and doctors, 
time after time, have described the anguish they 
felt when an abortion went wrong, and the b~by 
lived. If the baby survives, and leaves the hospital 
healtby, there is a great fee1ing·of reliet among 
·medical people. · 

When abortions are carried out as planned, 
however, the procedure is usually regarded as 
routine. Hospitals generally regard aborted 
fetuses as "medical waste" and incinerate them 
with hospital garbage about three weeks after the 

A hospital technician stated in an affldavil filed 
rith the Los Angeles County Department of Health· 
iervlces that she saw another technician take a 
noving, live fetus, and put it in the jar. 

Health Department records state that the first 
echnician ''could not believe the doctor would not 
1ttempt to resusrit&IP the ff'tu<:." He didn't. The 
nalc fetus was estimated to be from six to seven 
nonths developed. The fetus died. The case ls still 
>eing investir~led. 

In July · 1974, at West Penn Hospital in 
Pennsylvania, a doctor performed an abortion on a 
woman who contended that she had been raped -
i claim later disputed. Another hospital had turned 
liown hPr request for abortion after her pregnancy 
was estimated at 26 to :II weeks along. But at West 
Penn, she was aborted with an injection of 
prostaglandin, a drug that stimulates muscle 
contraction. 

The delivery of her · fetus was filmed for 
instructional use, but the film was never used for 
those purposes. It was destroyed, on orders of 
hospital authorities, after being shown once in a 
coroner's. inquest. The film showed a 3-poond 
infant moving and gasping'. Later, a nurse a~d a 
medical student testified that they had noticed 
signs of life. The baby died. No charges were filed. 

tn February 1975, Dr. Kenneth Edelin was 
convicted in Boston of manslaughter. Witnesses 
stated that he held down a 24-week fetus he was 
trying to abort in a fashion conslricting the flow of 
oxygen . through 1he umbilical cord, thus 
smothering the baby. The Massachusetts Supreme 
Court overturned his conviction on a technicality. 

An even more gruesome case involved Dr. 
William Waddill and a baby girl born in 
Westminster. Calif., Communily Hospital in March 
1977. The baby was born live after,a late-term 
saline abortion, and Waddill was called back to the. 
hospital. 

According to testimony given in Santa Ana 
Superior Court in J<inuary .1978, Waddill stopped a 
nurse trying to help the baby breathe. Waddill had 
bren charged with murder by the Orange County 
District Attomev's office after a Westminster 
police investigation of the baby girl's death .. A· 
fellow doctor also testified that he saw Waddill 
choke the infant while complaining: "I' can't find 
the ... trachea. This baby won't stop breathing." 
After two deadlocked jury trials, charges against 
Waddill were dismissed. 

There are many people alive today who were 
once thought to be aborted. A nursing supervisor in 
Florida told Rick Edmund of The Philadelphia 
Inquirer that in the mid-'70s an aborted fe~us ~~s 
dumped into a bed pan - a standard p~act1ce. It 
did· not die," she said. "It was there one hour 
before signs of life were noticed." This in.rant 
weighed slightly more than I pound, was given 
excellent care,'and was adopted. At last report, the 
child was 6 years old, "riding a bicycle and playing 
a little piano~" 

abortions. · 
There was an exception to this practice lhat 

made news in 1976. Dr. Sophie Perry, director of 
the Department ·oi Pathology at the District of 
Columbia General Hospital, revealed to the press 
that emplovees of that department had collected 
more than· $68.000 from commercial f\rms .for 
o~ans of stillborn and dead premature ba,b1e$, 

some from ·"late-term elective abortions.'' A 
hospital official later admitted that the earnings 
were used to buy a television set for the. lounge, to 
cover expenses for physicians- attending 
conventions, and for soft drinks and cookies for 
visiting professors. 

Fetal materials have value. Last April, guards 
at the Swiss-French border intercepted a truck· 
loaded with frozen human fetuses destined for 
French cosmetic laboratories. This was reported 
in Gazette du Palais, a reputable legal journal, 
which explained that there was a busy trade in 
fetal remains for "beauty products used in 
rejuvenating the skin, sold in France at high 
prices." Officials of several leading U.S. cosmetic 
firms and a spokesman for that industry make 
as.c;urances that fetal materials are not used m 
American cGSmetic products. 

A
ccording to· a Food ·and Drug 
Administration announcement in I~. fetal 
tung tissues have been apprdved as the 

key ingredient in a new vaccine against human 
rabiel'I. The vaccine is distributed by the Meneux 
Institute in Miami. which gets its fetal material . 
from Britain. And, in 1977, the Environmental 
Protection Agency acknowledged that an Ohio 
medical research company tested the brains, 
hearts and other organs of nearly 100 fetusPS as 
part of a $300,000 pesticide research project for the 
EPA. . . 

There has been a hushed debate for years in 
medical circles about non-therapeutic research on 
human fetuses in tM second and third trimesters 
of pregnancy - fetuses destined for abortion. 
Finally in June 1979, Joseph Califano, then
secretary of the Department of Health, Education 
and Welfare, approved such resea~ch with clear
cut restrictions. The Califano directive emphasized 
tbe research benefits from prenatal diagnosis 
through fetoscopy and fetal blood sampling. 

Earlier reports of experimentation were 
grotesque. According to testi~ony by ~n 
anesthetist at the Magee-Women s Hospital. m 
Pittsburgh, taken by the Pennsylva~ia Abortion 
Commission in 1972: "It was repulstV!! to watch 
live fetuses being packed in ice while still moving 
and trying to breathe. then being rushed to a 
laboratory." · 

In 1972, there was also testimony that a doctor 
at Stanford University included "slicing open the 
rih cage of a still-living human fetus in ordPr to 
observe the heart action,·• as part of an 

't ii 

by Caesarean section. He attached the heads to a 
machine that pumped chemicals through the 
brains of the severed heads. 1be American Journal 
of Obstetrics and Gynecology reported in January 
1974 that live, beating hearts".of embryos and 
fetuses up to 15 weeks CJld were i'emoved. for: .. 
experimentation at the University of Szeged in 
Hungary. 

There is a possibility of personal exploitation of 
fetuses. In 1978, the Hastings Center report i(lsued 
by the Institute of Society, Ethics and Life in New 
York told of a 28-year-old engineer who considered 
gettirig his wife pregnant so she could ha.ve an 
abortion - to improve his deteriorating health. 
The engineer had lost the use of his kidneys and he 
desperatt>ly needed a kidney tra:nsplarit. But since 
he was an orphan, he had no known dose relatives 
who could have been compatible donors. So his 
wife volunter:!red to become pregnant. and abort 
the baby after five or six months. Though their 
surgeon said the operation was technically 
feasible; the surgeon decided not to go ahead with 
it for moral reasons. 

This; kind· of question will be raised with 
increasing frequency as medical technolgoy 
'advances. Physicians can do far more testing with 
the unborn today than even five years ago. Indeed, 
fetal . surgery is already a fact, and fetal 
experimentation. seems to have unlimited 
possiblities. . 

Moreover, since the Food and Drug 
Administration has no specific regulations 
forbidding commercial use of fetal materials, 
some entrepreneurs may find applications for 
th~ materials. just as the French cosmetics 
industry has. 

Whatever a person's view on abortion, more and 
more questions concerning fetal life and death are 
going to be raised, There will likely be 
considerable controversy and anguit1hed decisions. 
Cnc¥iq!lll"8?.----l>l'l<»._T_S.-"' 

I n the spring of 1979, according to T_he 
Phila<lelphia Inquirer investigation, two babies 
were born alive within five weeks at the 

Wilmington, Del., Medical Center after saline 
abortions. A nurs{' discovPrP.d one was strugglmg 
to hr.,athi> .and had a faint heartht>al after being 
put in a srwrimen jar. The other was breathing 
when delivered and was immediately helped. Both 
wen' givf'n sperial ran· and were adopted. 

experiment. . 
Science magazine reported m 1965 that a 

medical team kept human fetus brains alive for 
five months. Medical World News reported on June 
8 1973, that Dr. Peter Adam, a proft>ssor al Case 
Western Reserve University. had perf.or~ed an 
experimenl at the University of Hels1~k1. Finland. 
where he cut off thP heads ·of live bab1PS dt>hvered 
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Although abortions . five ye81:'s ago; .At :pre~ a verY $ID;all nuJri9er .. ·· · 
remain one of· the sent, · approximately of·· abortions,· ·per- .·· 
major . ethical" contro- one out of eve~y four -f ormed.{.J:~lativ~ly·· iate ..... 
versies ·of our time, th~· p~egnancies ~ · termi -'·· · 'in the >p1egniµicy, that_ _ 
fact is that an ahor~ uated, .by an :ahorj;iqp. .. no Q,n~g~ap.~ to.;,taj!$,~ 
tion has become the American doctors about~ . ·1 .. lt' :,hQrr1f1es 
most comll).()Il meij~<:~l rem<Wtl , mortl · · f tit~ .. m~y .~J.;t\l~t ·m@c~ · 
procedure performed· than tonsils.: .··· ·.~· ··· >:'. • personn~l ·:_ who .. '.have .· 
on adults in the,Unit- ... ·. But (despite v .• th~ ~:pcouiit~r~4it~:: ''.· ,.· .. ·::,.. .· 
ed States. More than a intense · attention· ·the · 'it: 1What~"·:}\<'happens -is:· . 
. million ancl .. ·.a. ··half· .subj~Gt_ ··has ... · ·received,. ;that:ahout.0I1Pe·11·,Q1 ... · · 
fetuses are·· > ·aborted: an cl: .i ·the · . ~frequency- ~:som·ew:b~re"·:· /:·"in· i~:2''tlie . · 

. annually,. ai1d ~the with wlij.ch the prqce- JJ.S.r· ~gpiet\ling .,goe~ .·.· 
number has increased dure· .· is · performed; '.wro11g *µd·aJl~abortion· ·· 
about 50 percent ·frQm · something happe;p.s ·in ·~~sµlts~in ~;~l.i~"bab.Y.,. · 

' ' i: - ·· ;, - ' ·'' ,.,_-.,,·,::.··.~·- :· .. '.: • ~-" ' -.- t.;' -<«.·r·., <· 
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By LIZ JEFFRIES 
and RtCK EDMONDS 

woman's scream broke the 
late-night quiet and brought 
two young obstetrical nurses 
rushing to Room 4456 of the 
University of Nebraska 
Medical Center. The patient, 
admitted for an abortion, had 

been injected 30 hours earlier with a s&lt 
solution, which normally kills the fetus 
and causes the patient to deliver a mass of 
lifeless tissue, in a process similar to a 
miscaniage. . 

This ti.me, though, something had gone 
wrong. When nurse Marilyn Wilson 
flicked on the light.s and pulled back the 
covers, she found, instead of the stillborn 
fetus she'd expected, a live 2V2-pound baby 
boy, crying and moving his arms and legs 
there on the bed. · 

Dismayed, the second nurse, Joanie 
Fuchs, gathered the squirming infant in 
loose bedcovers, dashed down the corridor 
and called to the other nurses for help. She 
did nottake the baby to an ~tensive care 
nursery, but deposited it instead on the 
stainless steel drainboard of .a sink in the 
maternity wiit's Dirty UtilitY Room - a 
large closet where bedpans are emptied 
and dirty linens stored. Other .ourses and a 
resident doctor gathered and gaped. 

Finally, a head nurse . ~uwhoned the 
patient's physician, Dr. C.J. LaBenz, at 
home, apparently waking him. 

"He told me to leave it where it was," 
the head nurse testified litter, "just to 
wat.ch it for a few minutes, that it would 
probably die in a few minuta:" 

dozens.of similar cases that never reached 
public attention. 

Iii fact, for every case that does become 
known, a hundred probably go unreport
ed. Dr. Willard Cates, an expert on medi
cal statistics who is chief of abortion sur
veillance for the Center for Disease Con
trol in Mlanta, estimates that 400 to 500 
abortion live births occur every year in the 1 

United States. 'I'hat is only a tiny fraction 
of the nation's 1.5 million annual abor
tions. Still. it means that these unintended 
live births are literally an everyday occur- . 
re nee. , 

They are little known becatise organized 
medicine, from fear of public clamor and 
legal action, treats them more as an em
barrassment to be bushed up than a prob~ 
lem to be solved. "It's like turning yourself 
in to the IRS for an audit," Cates said. 
"What is there to gain? The tendency is 
not to report because there are only nega. 
tive incentives." 

One result of the medical community's 
failure to openly acknowledge the problem 
is that many hospitals and clinics give 
their staffs no guidelines for dealing with 

·abortion live births. Even where guidelines 
exist; they may not be followed. The doc
tor is seldom present when a live birth 
occ\11'8, because most late abortions -
those done later Lhan the midpoint of 
pregnancy - are performed by the injec
tion of a solution (the method used in the · 
Omaha case) that slowly induces delivery 
of the fetus many hours later. Crucial 
decisions therefore fall to nurses and phy
sician residents with secondary authority 
over the case. 

Signs of life in the baby may or may not 
be recognized. At some hospitals a live

. bom abf)rtion baby is presumed dead 
his was in Omaha, in Septem- unless . it conspicuously demonstrates 
her 1979. It was nothing Qew. · otherwise, by crying or waving it.-. arms 
Hundreds of times a year in and legs. Eve~ then, the.medical personnel 
the United States, an aborted on the scene roav let the habv die rat.her 
fetus emerges from the womb than try to savejt. · 
kicking and alive. Some sur- Because they are premature, these in-
vive. A baby girl in Florida, fants need immediate care, including 

rescued by nUJ'Ses wbo found her lying in a machine support., in order to live. Given 
bedpan, is 5 years old now and doing well such care, many can survive in good 
Most die. The Omaha baby lasted barely bea1th. as did a pair of abortion babie~ 
21/2 hours after he was put in .the closet horn in separate incident.., in Wilmington, 
with the dirty linen. Del., in the spring of 1979 and since adopt-

Always, their a:rriva) is met with shock, ed. Others are too premature to h(· saved 
dismay and confusion. even with the best care. 

When such a baby is allowed to die and· Whether they live or die, these abortion 
the incident becomes known, the authori- Jive births - and even sut'ecssful, routine 
tie!il often try to prosecute the doctor. This abortions of late-term, highly dtweloped 
has happened several dozen times in the fetuses - are taking a heavy emotiQn<J.l 
past eight years, mrn:t recently in the case ton on mt-dicaJ staffy across the rmmtry, 
of Dr. L.aBenz, who is to go on trial in · 1 Somt1 physicians say, they have "burned 
Omaha this faU on two counts of criminal 1 out" end have i:;topped doing abortions 
abortion. But interviews with nurses, &ome j altogether. Nursing st.'iffti at hospitnl:;. in 
of them vis,ibly anguished. uncoverf:'d Clevel11nd, Grand Hapids. Fort Lauderdale 

and elsewhere have rebelled at lat<> nhor· 
LIZ JEFFRIES is a free-lance writer tions and have stopped their hospitals 
baaed in Southern California. from performing any abortion8 later than 

I RICK EDMONDS is a staff writer for the midpoint of pregnancy. Some staff 
l The Inquirer. members who tt-~ulnrly pnform liil1· ahor· 

tions report -having nightmare~ about fe
tuses, including recurring dreams in which 
they frantically settk to hide fetuses from 
others. 

ln legalizing abortion in 1973, the Su
preme Couit said it was reserving the right 
to protect the life of a viable fetus - that 
is, one with the potential to survive out
side the womb. But thf court never direct
ly acknowledged .the chance of an aborted 
fetus' being born alive. And it therefore 
never gave a dear guideline for dealing 
with what Dr. Thomas Kerenyi, I! leading 
New York expert on abortions, bas called 
"the dreaded complication." 

Twenty states (including Pennsylvania, 
New Jersey aod Delaware) have DO laws 
limiting late abortions or mandating care 
for live-born abortion babies. Even where 
such state laws exist, they have usually 
been found . unenforceable in practice or 
unconstitutional. 

"Everyone :_ doctors1 attorneys, state 
legislators - is looking for some clear 
guidelines concerning disposition of these 

· infants,'' said Newman Flanagan, district 
attorney for the City of Boston. "If a baby 
has rejected an abortion and lives, then it 
is a person under the Constitution. As 
such, it. has a basic right to life. Unfortu
nately, it is difficult to protect that right, 
because there are no guidelines addressed 
to this specific issue." 

Medical trends indicate that abortion 
live births will continue. They may even 
become ·more frequent. For one thing, 
demand for lat.e-term abortions is undimi
nished, and with the growing popularity of 
genetic testing to screen for fetal defects 
midway through pregnancy, educated and 
affluent women are now joining the young, 
the poor and the tininform!d who have 
been, until now, the main groups seeking 
late abortions. · 

Furthermore, estimating the,gestational 
age of-a fetus in the womb - a crucial 
aspect of a successful abortion - remains 
an inexact art. In March, doctors at the 
Vallev Abortion Clinic in Phoenix estimat
ed that ont> woman was 19 to 20 wP.eks 
pregnant; days later she delivered not an 
aborted fetus but a 2H-pound, 32-week 
baby. It survived after two months of in
tensive care at a Phoeoi:-: hospital. 

Finally, medical science in the past 10 
years has greatly improved its ability to 
care for premature babies. Infants are 
hecoming vinhle P-arlier and earlier. Those 
with a gestational age of 24 weeks and 
weighing as little. as 11;2 pounds cnn now 
survive if given the best of care. 

So lonf! as doctors perform ahortions up 
to the 24th week of pregnancy (as is legal 
everywhere in the United States under the 
1973 Supreme Court ruling), it is statisti· 
cally certain that some of these borderline 
cases will turn out to be viable babies. 
born alive. It happened again last May in 
Chicago -· a 19-to-20-week estimate, a 
live-horn 2·JV>und babv boy. 



When· a crying baby emerges instead of a lifeless fetus, 
doctors have a problem with no easy answer. 

I 

N
. • markable photo of a human baby in its mother's womb just 18 weeks after 

Lennart 1 lsson s re _ 
conception. 



y ignoring ·the problem of 
abortion live births, the 
courts and the medical estab
lishment are choosing to 
overlook a long, well-docu
mented history of cases: 
JafUUlfY 1969, Stobhill Hospi

tal, Glasgow, Scotland: A custodian heard 
a cry from a paper bag in the snow beside 
an incinerator. He found a live baby. It 
was taken inside and cared for in the hos
pital's operating theater but died nine 
hours later. The infant's gestational age 
bad been estimated at 26 weeks by the 
physician performing the abortion. lt was 
actually closer to 32 weeks. No efforts 
were made· to check for signs of life before 
the aborted baby was discarded. No charg
es were filed. Because the case had been 
written about in British medical journals, 
it was a matter of record - before abor
tion was legalized in this country - that 
such things could happen. 

fant down, constricting the flow of oxygen 
through the umbihcal cord and smother
ing it. He was the first and only American 
doctor ever convicted on chargei; of faili.ng 
to care for an infant born during an abor
tton. The conviction was overturned by 
the Massachusetts Supreme Court on the 
ground that improper instructions had 
been given to the jury. E<ielin and his 
iawyer argued that he had taken no steps 
to care for the infant because it was never 
alive outside the womb. 

April 1973, Greater Bakersfield Hospi
tal, Bakenifield, Calif.: A 4112-pound infant 
was born live following a saline abortion 
(induced by an injection of salt solution) 
·performed ·by Dr. Xavier Hall Ramirez. 
Informed by phone, Dr. Ramirez ordered 
two nurses to discontinue administering 
oxygen to the baby. His instructions were 
countermanded bv another doctor; the 
baby survived and later was placed for 
adoption. Ramirez was indicted for solici
tation to commit murder. His attorney 
argued that a medical order based on 
medical opinion, no matter how mistaken, 
is privileged. Dr. Irvin M Cushner of the 
University of California lit Los Angeles, 
later to become a top health policy official 
in the Carter administration, testified that 
it was normal for Ramirez to expect the 
delivery of~a dead or certain-to-die infant 
as the result of a saline abortion. 

March 1977, Westminster Community 
Hospital, W estmi.nster, Calif.:., A seven
month baby girl was born live at'u!r a sa
line abortion performed by Dr. William 
Waddill A nurse testified that Waddill 
when be got to the hospit;al. interrupted 
her effort.'! to help the baby's breathing. A 
fellow physician testified that he had seen 
W addili choke the infant. "l saw him put 
his band on this baby's neck and push 
down," &aid Dr. Ronald Cornelson. "He 
said; 'I can't find the goddam trachea.' and 
'This baby won't stop breathing.• " Two 

1 juries,iinding Cornelson an emotional and 
unconvincing witness, deadlocked in two 
separate trials. Charges against" Waddill 

· were then . dismissed. He had contended 
the infant w~ dying of natural causes by 
the time he ~ot to the hospital. I 

July 1979, Cedars-Sinai Medical Cent.er, 
Los Angeles; Dr. Boyd Cooper delivered 
an apparently stillborn infant, after hav
ing ended a problem pregnancy of 23 
weeks. Half an hour later tlie baby made 
gasping attempts to breathe, but no efforts 

I were made to resuscitate it because of its 
I size (1 pound 2 ounces) and the wishes of 

I . the parents. The baby was taken to a small 
utility room that _was used, among other 

1 things, a11 an infant morgue. Told of the 

I continued gasping, Cooper instructed a 
nurse, "Leave the baby there - it· will 

! die." Twelve hours later, according totes-July 1974, West Penn Hflspital, Pitts· 
burgh: Dr. Leonard Laufe performoo an 
abortion on a woman who contended she 
had been raped though that and her 
account of. when she became pregnant 
were later disputed. She had.been turned 
down tor an abortion at another hospital, 
where the term of her pregnancy wa" esti
mated at 213 to 31 weeks. Laufe put it at 20 
to 22. The abortion, induced b~· an in.iec
tion of prostaglandin. a substance that 
stimulates mu11dl' contraction nnd deJiv. ! 

erv of 'the fetu~. was filmed for use as an 
instrurtionnl film. The fitm !lhowl'd th" 
three·pound infant moving and gasping. 
Also, a nurse and a medical student testi
fied that they had noticed signfl of Jife. No 
charges wpre filed. however. after a coro
ner's inquest at which Laufe testified thnt 
the infant sustainer! fat.al damage during 

·delivery. . . 
Febnta'f"V 1975, Boston: Dr." Kenneth 

Edelin was convicted of manc::!tiughter for 
neglecting to gh·e care to a ~.;-week infant 
after a 1973 abortion at Hm;t(•ll City Hoio
pital Witnesses said Ede!in held the in-

timony of the nurse, Laura V anArsdale, 

1 She returned to work and found the infant 
· still in the closet, still gasping. 

. Cooper then agreed to have the baby 
boy transferred to an intensive car~ unit, 
where he died four days later. A coroner's 
jury ruled the death "accidental" rather 
than natural but found nothing in Coo
per's conduct to warrant criminal action. --

• 
A common thread in all these incidents 

is that life wits recognized and the episode 
brought to light by someone other than 
the doctor. Indeed, there is evidence that 
docton tend to ignore all but the most 
obvious signs of life in an abortion baby. 

In the November 1974 newsletter of the 
International Correspondence Society of 
Obstetricians and G:,-necologists, several 
doctors addressed a question from a prac
titioner who had written in an earlier issue 
that he was troubled by what to do when 
an aborted infant show!'d signs of life. 

One was Dr. Ronald BoloJ!lleSe, an ob-



stetrician at Pennsylvania Hospital · in 
Philadelphia, w""· replied; · 
. "At the time of delivery, it has lleen our . 
policy· to wrap the fetus in a towel. The 
fetus is t:beo moved to another room while 
our attention. is turned to the care of (the 
womanL She is eumined to determine 
whether complete placental upulsion baa 
occurred and the extent of vaginal bleed· 
ing. Once we are sure that her conditioo is 
stable, the fetua is evaluated. Almost in
variably all signifof life have ceased." · 

(Bolognese recanted that statement iii a 
1979 interview. "That's not what we do 
now,'' he said. .. We would transport it to 
the intensive care n\U'Sery.'') . · 

In addition, Dr. William Brenner of the 
University of North Carolina Medical 
School suggested that if breathing and 

. movement persist for several minutes. · 
"the patient's physician,· if he is not in 
attendance, should probably be contacted 
and informed of the situation. The pedia· · 
trician on call should probably be apprised 
of~ situation if signs of life continue." _ 
. Dr. Warren Pearse, e:zecutive director of 
the American ~llege of Obstetrics and 
Gynecology, was asked in a 1979 interview 

. what doctors do,. la atandard practice, to 
check whether an ahorted fetus is alive. 

"What you would do nest (after e:zpul-
aionJ ia nothing," Pearse eaid. "Y~u aa-

. smne the infant is dead unless it shows 
Bigus of life. You're dealing with a dead 
fetus unlesa there is sustained cardiac ac· . 
tion or sustained respiration - it'a .not 
enough if there's a siogle heartbeat or an 
occasi(1nal gasp." ·· 

These ieeiiiingly tallOWI ·policies are 
baaed on the 888umption that abortion 
babies are too small .or too damaged by the 
a~on process to surrive and. live mean
ingful liVl!B. That is not necessarily the 
case, though, even for babies set aside and 
·neglected in the minute& after delivery. 

A nmsing supervisor who asked not to 
be identified told of an abortion live birth 

survive. The child. now 5 years old. was 
put up for adoption. The nursing aupen6· 
10r, who bas followed its progress, said she 
bas .pictureii of the youngster "riding a 
bicycle and playing a little piano.•• · -

In the spring of 19'19 two babies were 
bom live, five. weeks apart, after saline . 
abortions at the Wilmington Medical 
Center. They were given vigorous care, 
survived and were later adopted. One bad 
been. discovered by a nurae, struggling for 
breath and with a faint heartbeat, after . 
having been placed in a plaatic specimen 
jar. The second was judged to be a live 
delivery and was ·given imnlediate help 
breathing. 
· A baby girl, weighing 1 pound 11 ounces, 

was born in February 1979 8.fter a saline 
abortion at Inglewood (Calif.) Hospital. 
Harbor General Hospital, whiCh is asaoci· 
ated with_ UCLA and is fully equipped to 
care for premature babies, wae called for 
help, but the neonatal rescue team did not 
respond The infant died after three. 
hours. · 

The Los Angeles Department of Health 
Services investigated and waa told that 
there had been confusion over the baby's 
weight and that it reportedly showed poor 
vital signs. It was ''very unusual for them 
not to pick up (an infant) of this size," Dr. 
Rosemary Leake of Harbor General told 
investigators. , · 

The administrator of a New York abor
tion unit, asked what would be done for a
live-born abortion baby, said, "The nurses 
have been trained in how to handle this. 
rd like to think we would do everything to 
save it. But honestly I'm not sure." · 

These incidents together suggest that 
life in ·an aborted infant may or may not 
be recognized. If it is. support,iv,~ -~ 
ment may or may not be ordered. 

Stich incident.a. when discovered.· often 
piovoke prol8CUtions. A. few ·may letJll 
IOmetbing lib murder at first blush. But· 
OD closer inspection the docton' · actiona 
have been judged., time and again; not 
quite to fit the definition of a crime. 

owhere was this more vividly 
shown than in the case of Dr. 
Jesse J. Floyd, who was in· 
dieted on charges of murder · 
and criminal abortion by a 
grand jury in Columbia; S.C., 
in August 1975. The charges 

in the mid-•10s in a Florida hoapital. The 
infant wu dumped in a bedpan without , 
examination, as was Btandard practice. "It 
did not die," the nmae said "It was left in 
the bedpan for an hour before signs of life 
were noticed. It weighed slightly over a 
pound." 

The 'baby remained in critical condition 
, for several months, but e:rcellent care in a 

unit for premature infants enabled it to 

were the result of an abortion a year earli-
. er of a baby that appeared to have a gesta. 
tional age of 27 to 28 weeks. It-weighed 2 · 
pounds 5 ounces and lived for 20 days. 

In October 1979 the state dropped its 



Dr • . Willard Cates, chief of abortion SlllWif.. 
lance for the Center for Disease Control. 

Reporting abortion 
··live births is "like 
· turning yourself in 
. to the IRS for an 
audit. What is 
t~ere·.to gain?" 

case against Floyd.· County pro8ecUtor 
James C. Anders later conceded in an in· 
terview that South Carolina 'a abortion law 
was of dubious constitutionality. "ln the 
second place," he said, "I had a.reluctant 
witness (the infant's mother]. That and 
the passage of time worked against me." 

A detailed record waa deve4>ped in the, 
case, as part of a federal suit that Floyd 
.brought against Anders in which be aougbt 
to block the atate proaecWOD.• 'I'be 20:
year-old mother, L>uiae A., tived in the· 
small town of Hopkins, worked at a mill· 
tary·base· commissary and had plana to 
enroll in a. technical ,college. Those plans 
made her unwilling to have-the baby she 
was carrying. so she presented herself for 
an abortion at Floyd's office in July 1974. 
Court records indicate that she had been 
t.old erroneously by her hometown doctor's 
uuise that she was not pregnant, aud. ~ 
she only slowly realized that she was. 

Floyd. found her to be past the first 
trimester of pregnancy, and under South 
Carolina law that me.ant an in-hospital 
abortion would be required. There were 
delays in her raising $450 for the abortion 
and more delays in admitting her to Rich-

I 
land Memorial Hospit.al She 91118 inject.ed 
with ·prostsglandin on Sept. '. and es-. 
pelled the live baby early on tbe mol'Dinl 
ofSept.6. 

"I started having real bad labor ~ · 
again," Louise recalled in her deposition. 
"and finally my baby wu•.born. L called 
the.nurse. Then about four or five of them 
came in the room at the time. The bead · 
nurse came fu the BaQlt · time the· other 
nurses came in and she told me did lbow 

·that the baby was a aeven-montb baby. I 
told 'her no. , 

· "One of the nursea uid that the baby 
was alive. Tliey took t.be baby out of the 

,room. He.never did cry'hejwtmaduome 
kind of a noise." . 

The (mt doctor .. OD the ICelle, paged 
from the cafeteria, was a young resident. 
She did not hesitate. On detecting a heart
beat of 100, she clamped and eevered the 

'umbilical cord and had the baby aent to 
the hospital's inteuaive care unit. - · ~ 

"lt was a shock, a totally unique eDier
gency situation. very Qp&ettmg fo all of 
us." the doctor, who now practials in Cali
fornia, said in an int.erview. "Some P.eoJlle 
have disagreed with ·me labout_orilerin& 
intensive care for an abortion live bbthl 
but that seems to me'tbe only way you can 

.lf1;.tt~s like watching a~ You act. 
You don't have the· luuzy of 'callinc 
around and consulting. You institute life· 
preserving meaauna fint and deci4e ~.: 
viability later on." · · --

Ten days after birth, the baby had im· 
proved-markedly and was given a ·5()..S() 
chance of survival .. Then be deteloped ·a 
t.ear in the small intestine and died of that. 

. and other oomplicationa on Sept. 26. · · 
Looiu A. ~ ... t.he ohild.' .... 

checked out of the hospital two days after 
the abortion and did not return. But ahe · 
did ahow a pauiag ..._.iD tM ~· . progreas.· . 

"I kept calling thil nane. .. Louise uid 
in her depasition. "I WQQld. c:eB .·-. •. and pt 
informatton from them about ·tbe baby.·· 
and they t.Old me he was doing rme. They 

. told me be had picked up. two or three 
pounds. I started going to ICbooJ. and '1U. 
aftemoon I called home and -they told me 

·the baby had died, but no out told me tbe 
cause oC bis 'death. .. 

Floyd never saw the infant either. On 
the day of the abortion, his hospital privi
leges at Richland were withdrawn, and 
they have never been rest.ored. 

These circumstances presented proeecu
tor Anders with a difficult case. Floyd had 
had no physical contact with the live-bom 
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Dr. Thomas F. Kerenyi, a New York S)Cf)ert 
on abortions. -

"You have to have 
a feticidal dose" of 
saline solution. 
"It's almost a 
breach of contract 
not ·to. Otherwise, 
what are you 
going to do -
hand her back a · 
baby having done 
it ·qu(:!stionable 
damage?" 
infant, nor was he issuing orders concern
ing its care. Nonetheless, Anders thought 
the doctor could be held responsible for 
the infant's death. . 

Anders pressed his'murder charge using 
an old English common-law theory. Under 
this theory, willfully doing damage to a 
"vital" infant in the womb could be con
sidered a crime against the fetus as a per
son. The abortion itself, Anders alleged, 
was an assault. · · 

This line of argument is not entirely far. 
fetched. For instance. a Camden, N.J., 

c: 'lVittt>d of murder ir: 1975 aft.er 

he shot a woman in tht: abdomen late in 
her pregnancy, causing the death of the 
twins she was carrying. But application of 
the theory to abortion had never been 
t~sted - in South Carolina or anywhere 
else. 

South Carolina law in the mid-1970s 
prohibited thi~d,trimester abortion unless 
two other doctors certified that the abor
tion was essential to protect the life, or 
health of the mother. No euch certifica-
• tions were made for Louise. However, vari
ous Supreme Court rulingi. suggested that 
both the requirement of consultation with 
other doctors and the explicit definition of 
viability (as beginning in the third trimes
ter) would make that law unconstitutional. 

Floyd's law}'ers, George Kosko of Co
lumbia. S.C., and Roy Lucas of Washing
ton, also filed voluminous expert affidavits 
on the difficulty of estimating gestatione1 
age accurately. At worst, they argued, 
Floyd had made a mistaken diagnosis. 

· What proof was there that he had inten-
tionally aborted a viable baby? · 

District Court Judge Robert Chapman 
and the Fourth Circuit Court of Appeals 
agreed that the prosecution was based on 
flimsy evidence and should be blocked. 
However, tile Supreme Court disagreed, in 
a ruling in March 1979, and suggested that 
judgment should be withheld on constitu
tional matters until the state prosecution 
had run ite course. The way was thue 
clea.reii for Anders to proceed, but with 
witnesses dispersed, memories fading and 
the legal basis for prosecution still doubt
ful, Anders chose t.o drop the case. 

Floyd, 49, continues performing finft.: 
trimester abortions at his Ladies Clinic, 
but the loss of hospital privileges and the 
damage to his reputation caused hii. surgi
cal practice to collapse, he said. 

The long legal proceeding also seems to 
have had a chilling effect on abortion 
practice throughout South Carolina, which 
Anders concedes was one of his intentions. 

_"The main thing is the dilemma it puts 
the other physicians in," Floyd said in an 
interview. "It's ju.st about dried up seoond
trimester. abortions in this state. I have to 
send mine t.o Atlanta, Washington or New 
York.'' . . 

Asked· about late abortions and the risk 
of live births, Floyd said he thought abor
tions performed through the' eitth month 
of pregnancy create "a problem t.o which 
there isn't an answer. We probably need t.o 
move back to 20 weeks. I would be reluc
tant to do one pow after 20 weeks." 

• 
A similar case occurred about the same 



time in South Carolina, when Anders 
obtained a criminal indictment charging 
Dr. Herbert Schreiber of Camden, S.C., 
with first-degree murder and illegal abor
tion. 

On July 18, 1976, a month after the 
charges had been filed, the 60~year-old 
doctor was found dead ii\ a motel room in 
Asheville, N.C. A motel maid discovered 
the body slumped in a chair. Several bot
tles of prescription drugs· were recovered 
from the room. Two days later the Bun
combe County medical emminer ruled the 
death a suicide from a drug overdose. 

Schreiber, who left no note, had pleaded 
not guilty to the charge of having killed a 
live baby girl after an abortion by choking 
or smothering her to death. 

Comparing tire Floyd and Schreiber 
cases, Anders found an irony: Schre~wr 
"just reached in and strangled the baby," 
the prosecutor said his evidence showed. 
"I charged him with .murder, and he 
committed suicide. If he had been willing 
to wait, he probably would have been OK 
too .. ', ' 

ot every doctor who performs 
a late abortion has to con
front an aggressive prosecu
tor like Anders. But even 
those abortion live births 
that escape public notice 

Newman Flanagan, district attorney for the 
City of Boston. 

"If a bal?y has 
rejected an 
a~ortion and lives, 
then it is a person 
under the 
Consti.tution.. . . . " 

. raise deepfy troubling emo-
tions for the medical personnel involved. the latter must listen to the cries of new-
"Our training disciplines you to follow the bom infants. while waiting for the abortion 
doctor's orders," explained a California t.o work. ~d it,has proved difficult in 
maternity nurse. "If you do something on general hospitals to provide round-the-
your own for the baby that the doctor has clock staffing of obstetrical nurses will.ioJ · 
not ordered and that may not meet with t.o assist with the procedure. . 
hi,s commitment to his patient, the mother One young nurse in the Midwest. who 
can sue yotL A nurse runs a grave risk if quit to-go into teaching, remembers "a 
ahe.acts on her own. Not only her immedi- happy KfOUP of n~". turning nasty t.o 
ate job but her license may be threat~ " . each other and the phy&icians becaUl8 of 
ened." · ' conflicta c.wer abortion. One day, she." re-

Nonetheless, nursing staffs have led a caUed, a woman physician "walked out of 
number of quiet revolts against late abor- the operating room after do!nJ six abor· 
tions. Two major hospitals in the Fort tiona. She smeared her band lwhich was 
Lauderdale area. for instance, st.opped covered with blood) on mine and said, 'Go 
offering abortions in the late 19708 after ·wash it off. That's the band that did it! " · 
protests from nurses who felt uncomfort- Several atudiea have documented the 
able handling the lifelike f etusea. .distress that late abortion causea many 

A Grand Rapids, Mich., hospital nurses. Dr. Warren M. Hem, chief phyai·· 
st.opped late-term abortions in 1977 after cian, and Billie Corrigan, head nurse, of 
nurses made good on their threat not to the Boulder (Colo.) Abortion Clinic, pre
handJe the fetuses. One night they left a sented a paper tO a 1978 Planned Parent
stillborn fetus lying in its mothees bed for hood convention entitled "What About 
an hour and a hllf, despite angry calls Us? Staff Reactions. .. !' . 
from the attending physician, who fmally The· clinic, one of the largest in. the 
went in and removed it himself. Rocky Mountain states. specializes in the · 

In addition, a number of hospital ad- D&E (dilatation and evacuation) method 
ministrat.ors have reported problems in of second-trimester abortion, a procedure 
mixing matemit.:,f and abortion patients -



~directly· against_ttie medical empha
sis OD preserving life." 

The· psychol~cal · wear-and:.tear from · 
doing lat.e. abortions· is obvious. Pbiladel• 
phia's Dr. Bolognese, who seven yean ago 

in which the fetus ia cut,from the womb in was recommending wrapping abortion 
pieceL Hem· and Corrigan reported that live-b"oms in a towel. baa stopped doU.. 
eight .of the 15 staff members smveyed late abortions. 
reported emotional problems. Two said "YOU gej; burned out," he said Notmg 
they womed abo.ut the physician's pgycbo- that his main reseatch int.erest is in the . 
logical well-being. Two reported horrifying · 1D2Jlagement of CQmplicaied obstetrical 
dreams about fetwJes, one of which in-·· cases, he observed: "It seemed kind of 
volved the hiding of fetal parts ao that· schizophrenic.._ to be· doing that on the one 
other people would not see them. . hand [helping women with problem pr8fl· . 

"We have produced an unusual dilem-, nancies to have babies} and do abortions." 
ma... Hem and Conigan concluded::. "A Dr. John Franldin, medical director of 
procedure ia rapidly becoming recognized Planned Parenthood of Southeast.em 
as the procedure of choice in late abortion. Pennsylvania, was the pla'inti.ff in a 1979 
but th~ capable of performing or assist- . Supftme Coun case liberalizing the limit.a 

. ing with the procedure sre having strong on late abortions. He does not do 11ucb 
personal '°eservations about participating · .j>rocedures himself. "I find them pretty 
in an operation which they view as de- heavy weather both for myself and"for my · 
structive and violent... '· ,, patients:• he said in an interview. . 

Dr. Julius Butler, a professor of obstet- Dr. Kerenyi, the· New York abottfon · 
rics and gynecology at the tfniversity of. expert, who is at Mt. Sinai Hospital, has 
Minnesota Medical School. is concerned similar feelings but reaches a different 
about studies suggesting that D&E is the conclusion. "I first of all take. pride in my 
safest method and should be used more deliveries. But Pve seen a lot of bad out-
widely. "Remember," he said, "there is a comes in women who did not want their 
human being at the other ~d of the table babies- so I think we should help women 
taking that kid apart. who want to get rid of them. lfind I can 

"We've had guys drinking too much, live with this dual role." · 
taking drugs, e\len a suicide or two. There 
have been no studies I know of of the 
probleµi, but the unwritten kind of statis
tics we see are alarming." 

''You are doing a c:iesttuctive process," 
said Dr. William Benbow Thompson of 
the' University of California at Irvine. 
"Arms. legs, chest.a come out in the for-
ceps. It's not· a sight for everybody.". · 

Not all doctors think tbe stresafu1nea i& 
overwhelming. The procedure "is· a little 
bit unpleasant for the physician." COD· 
cedes Dr. Mildted Hanson. a petite woman 

· in her early 50s who does eight to 10 abor
tions a day in a clinic in Minneapolis, just 
a fewmiles acrosa town from where Butler 
worb.. ~·It's easier to • • • leave someone 
else - namely a nurse - to be with the 

. patient and do the dirty work. .. 
.arhere is a lot in medicine that is un

pleasant" but necessary - like amputat
ing a leg - she argues, and doctors 
shouldn't· let their own squeamishneea 
deprive patients of a procedure that's 
cheaper and less traumatic. · · . 

However, Dr. Nancy Kaltreider, an 
academic'psychiatriat at the University of 
San FranciscO, has found in several.studies . 
"an unexpectedly strong reactiop" by the . 
assisting st.aff to late-abortion procedures. 
For nurses, she hypothesizes. handlin& 
tissuee that resemble a fully formed baby 

be legal jeopardy, the emo-
0 

tional strain, ' the winkine· 
neglect with which "signs of 
life" must be met - all these 

. things nurture secnw:y. Late 
abortions take place "behind a 

' white curtain/. aa one prose-; 
cutor put it, .well sheltered troin- ·public 
view. · · · 

Only one large-ecaJe study bas been 
done of live births after abortions - by 
George St.rob and Dr. Alan Hinman in 
upstate New York from July 1970 throtigh 
December 1972 (a period during which . 
abortion was legal in New York alone). It 
turned up 3~.cases of live births in a aam-
ple of 150,000 abortions. · 

Other 'Studies, including one that found 
signs of life in about 10 percent of the 
prostaglandin abortions at a Hartford, 
Conn., hospital. date from the mid-19708. 
No one is so naive a.a to think there is reli
able voluntary reporting of live birtha in 

. the present climate, according to Dr. Cates 
of the Center for Disease Control_. · 

Evidenee gathered during research for 
this story suggests. without proving defini· 
tively; that much of the traffic in late 
abortions ~ flows to the New York and 
Loe Angeles metroJ)olitan areas. where 

• loose practice more easily escapes notice. 



"The word bas spread," -the Daily 
Br~:z.e. a small Los Angeles suburban 
paper, said in July 1980, "that facilities in 
greater Los Angeles will do late abortions. 
How late only the woman and the doctor 
who performs them know." 

This kind of thing is disturbing even to 
some people with a strong orientation in 
favor of legal abortion. For instance, the 
Philadelphia office of CHOICE, which 
describes itself as "a reproductive health 
advocacy agency," will recommend only 
Dr. Kerenyi's service at Mt. Sinai among 
the balf-doi.en in. New York offering abor
tion up to 24 weeks. The others have 
shortcomings in safety, sanitation or pro
fessional standards, in the agency's view. 

AD internal investigation of the abortion 
unit at Jewish MeII)orial Hospital in 
Manhattan showed that six fetuses abort:. · 
ed there in· the summer of 1979 weighed 
more than 11'3 pounds. The babies were 
not alive, but were la:rge eno~h to be 
potentially vi.able. A state health mspector 
found in June 1979 that the unit had suc
cessfully aborted a fetus that was well over 

. a foot long and appeared to be of 32 wee k:e 

Dr. John Franklin, medical director' of 
Planned Parenthood . of Southeastern 
Pennsylvania. 

"'I find [late 
abortions] pretty 
tfeavy weather 
both for myself 
and.for-my 
pa.tients .. , 

gestation. . Hospital official& confirmed in 
an interview that later in 1979 a fetus 
weighing 'more- than four pounds had been 
aborted. 

"lt'a disconcerting," Iona Siegel, admin
istrator of the Women's Health Cenler at 
Kingsbrook Jewish Medical Center in 
Broolt!yn, said of abortions performed so 
late that the infant ia viable. When Ms. 
Siegel hears, as she eays she often does, 
that a patient turned away by K.ingsbrook 

_because she was past 24 weeks of pregrum- · 
cy had an abortion somewhere else, "that 
makes me angry. Number one. it's against 
the law. Nnm~r two, it's dangerous t.o the 
health of the mother." • 

• 
Thollgh one might expect organized 

medicine t.o take a hand in Bringing some 
or~. to the practice of late abortions, that 
is not happening. 

"We're not really very pro-abortion," 
said Dr. Ervin Nichols. director of practice 
activities for the American College of 
Obstetrics and Gynecology. "As a matter 
of fact. anything beyond 20 weeks, we're 
kind of upset about it." 

If abortions after 20 weeks are a dubious 
practice, how does that square with abor· 
tion up to 24 weeks being offered openly in 

I .Los Angeles and New York and advertised 
in newspapers and the Yellow Pages there 
and elsewhere? · · 

"'That's not medicine." Nichols replied. 
"That's llucbt:erism." 

Cates, of the Center for Disease Contro~ 
concedes that he baa ambivalent feelings 
about those who do the very late proce
dures. There is obviously some_ profit.eer
ing and some bending of stat.e laiis forbid
ding abortions in t.be third trimester. But 
since late abortiom are hard to get legally 
in many places, Cates put& a low priority 
on trying t.o police such practices.. Medical 
authorities le;;l.1e tbe Jot.e..abortion pr~
tionem to do what they will. And so, too, 
by neoeasity, do the-legal authorities. 

The Supreme Court framed it.ii January 
1973 opinion legalizing abort.ion around 

. the slippery· concept of viability. As de
fmed by Justice Harry Blackmun in the 
landmark Roe ur. Wade cue, viability 

. occurs when the fetus is "potentially able 
to live outside the mother's womb albeit 
with artificial aid." • 

The court granted women an unreBt:rict- . 
ed right to abortions. as an utension to 
their .right of privacy, in the first trimester 
of pregnancy. From that point to viability, .. 
the state can regulate abortions only t.o'
inllke sure they ue safe. And only after a · 
fetus re:ache8 viability C8D ~ law limit 
abortion and protect the ~'rights" of. the· 
fetUB. 



"\'iahiliiy," Blaelmnm -wwte. 8:fter a 
summer spent researching the 1D.&tter in 
the library of.the Mayo Clinic, "is usually 
placed at about seven months (28 weeks) 
but may occur earlier, even at 24 weeks." 

The standard was meant to be elastic, 
changing"in time- with-medical advances. 
Blackmun took no particular account, 
though, of the possibility of abortion live 
births, or of errors in estimating gestation· 
al age. 

In subsequent cases, the high court 
ruled that; 

•A Miawuri law was too specific in 
forbidding abortion after 24 weeks. "It is 
not the proper function of the legislature 
or the court." Blackmun wrote, "to place 
viability, which essentially is a medical 
concept, at a specific point in the gesta-
tional period." · 

• A Pennsylvania law .was too vague.· 
The law banned abortions "if there is suf
ficient reason to believe that the fetus may 
be viable." The court said it was wrong to 
put doctors in jeopardy without giving 
them clearer notice of what they must do. 

• State laws- could not interfere with a 
doctor's professional judgment by dictat
ing the choice of procedure for late abor
tion.s 1 or by requiring aggressive care of 
abortion live births. · 

According to a 1979 survey by Jeanie 
Rosoff of , Planned Parenthood's Alan 
Guttmacher Institute, 30 states have laws 
regulating third-trimester abortions. Some 

· of these laws prohibit or strictly limit 
abortions after the fetus has reached via
bility. Some require doct-0rs to try to save 
abortion live-born babies. Only a few 
states have both types of laws. 

In addition. a numMT of these laws have 
been found -unconstitutional Others obvi
ously would be, in light of Supreme Court 
rulings. Virtually all the state laws would 
be subject to constitutional challenge if 
used as the basis of prosecution ag~t an 
individual doctor. 

New York and California, ironically, 
have among the strongest, most detailed 
lawa mandating care for survivors of abor
tions. But these laws have proved only a 
negligible check on the abortion of viable 
babiea. 

"We've had a number of claims come up 
that a baby was born live and full effort· 
was not given to saving it." said Dr. Mi
chael Baden, former chief medical examin
er of.New York City. "We've not had cases 
of alleged strangulatio:n (as with Dr. 
Waddill in California) and that surely 
must be rare. All [the doctor! has to do is 
nothing and the result is the same." 

Alan Marrus, a Bronx County assistant 
, - district attorney, has investigated several 



Dr. Sissela Bok, Harvard Medical School. 

live-birth cases and the applicable New 
York law. He has yet to find "a case that 
presented us with facts that warranted 
prosecution. You need an expert opinion 
that in fact there was life and that the 
fetus. would have survived. Often the fetus 
has been destroyed - so there is nothing 
for your expert witness to examine." 

he incidents .only come to 
light at all. Baden and Mafrus 
noted, if some whistle-blower
inside the hospital or, clinic 
brings them to the attention -
of the legal authorities. The 
credibility of that sort of wit

ness may be subject to attack. And even if 
the facts do weign against a doctor, he has 
some resources left. Almost alw&ys he can 
claim to have made no more than a good.
faith error i_n medi~ ju<lgment. . 

"This is happening all over the place," 
said a California prosecutor. "Babies that 
should live are dying because callous phy
sicians let them die." But he despairs of 
winning any convictions. "Nobody's as 
dumb as Waddill They're smarter today. 
They know how to cover themselves." , 

Unfortunately, · advances in medical 
technique may only aggravate the overall 
problem. Fetuses are becoming viable ear
lier and earlier, while the demand for later 
abortions shows no sign of abating. Some 
argue that Justice Blackmun's definition 
of viability as "usually seven months" was 
obsolete the day it was published. It clear
ly is now. 

A decade ago, survival of an infant less 
than 3 pounds or 30 weeks gestation was 
indeed rare, principally because the lungs 
of smaller infants.. unaided, are too unde
veloped and fragile to sustain life. Now, 
infants with birth weights of about l2!a 
pounds routinely survive with the best of 
care, according to Dr. Richard Behrman, 
chief of neonatology at Rainbow Babies 

Dr. Bok and others. have proposed two 
possible solutions: Prohibit late 
abortions or define the worrian' s 
abortion right as being only a right to 
terminate the pregnancy, not to have 
the fetus dead. 

and Childrens Hospital in Cleveland and 
chairman· of a national commission that 
studied viability in the mid-1970s. 

Sometimes even smaller babies make it, 
and the idea -that most of them will be 
retarded or disabledo is- out-of-date, 
Behrman said. "Most ... survive intact." 

Even with the medical advances, 
though, some live-born infants are simply 
too small and undeveloped to have a real
istic chance to survive. A survey last year 
of specialists in neonatal care found that 
90 percent would not order life-support by 
machine for babies smaller than 1 pound 2 
ounces or less than 24 weeks gestation. 
And on occasion, a newborn may manifest 
muscular twitches or gasping movements 
without ever "being alive" according to 
the usual legal test of drawing a breath 
that fills the lungs. 

Still, it is no fonger a miracle for an in
fant of 24 weeks development (w~ich .can 
be legally aborted) to be saved if born 
prematurely. · 

"It is frightening," said Dr. Roger K. 
Freeman, medical director of Women's 
Hospital at "the Long Beach Memorial 
Medical Center in Long Beach, Calif. 
"Medical advances. in the treatment of 
premature babies enable us .to save youn
ger fetuses than ever before. When a fetus 
survives an abortion, however, there may 
be a collision of tragic proportions be
tween medicine and maternity. Medicine 
is now able to give the premature a chance 
that may be reject.ed by the mother." 

In 1970, Freeman developed the fetal 
stress test, a widely Wied tecbnique for 
monitoring the heart rate of unborn fetus
es. Also, he and a colleague at Long Beach, 
Dr. Houchang D. Mondalou. have devel
oped a drug, betamethzene, that matures 
premature lungs within days instead of 
weeks. The hospital claims a 90 percent 
success rate with infant.a weighing as little 
as 1 pound 11 ounces. 

At the U Diversity of California at Irvine. 
work is under way on an "artificial placen
ta" that doctors there say could. within 
five years, push the threshold of viability 
back even further. 

Tb& life-saving techniques are not ex· 
elusive to top academic hospitals, either. 
Good neonatal care is now broadly avail
able across the Unit.ed States. In fact, the 
lively issu~ in medical circles these daya is 
not·whether tiny premature babies can be 
saved, but whether it is affordable. Billa 
for the full course of treatment of a two
pound infant typically run be~.D $25,-
000 and $100,000. To some, that seems a 
lot to pay, especially in the case of an 
abortion baby that was not wanted in the · 
first place. • 

The only way out of the. dilemma, it 
would seem. would be for fewer women to 
seek late abortions. Though some opti
mists argue that this is happening, there is 
evidence that it is not. 

Studies show that women seeking abor-
. tions late in the second trimester are often 
young, poor and sexually ignorant Many 
either fail to realize they are pregnaiit or 
delay teUing their families out of fear at 
t~e reaction. The patients also include 
those who· have had a change of circum
stance or a change of heart after deciding 
initially to Cllf.l'Y through a pregnancy; 
some of these w'omen are disturbed. 

As first-trimester abortion and sex 
education become more widely available, 
the optimist.a' argument g~ nearly all 
women who choose abortion will get an 
early abortion. But in fact a new class of 
older, well-educat.ed, affluent women has 
now joined the hardship cases in seeking 
late abortions. 

This is because a recently developed 
technique, amniocentesis, allows genetic 
screening of the unborn fetus for various 



hereditary diseases. Through this screen
ing, a wo.man can learn whether tht.- child 
she is carrying is free of such dreaded con
ditions as Dov.ns syndrome (mongolism) or 
Tay-Sachs disease, a genetic disorder that 
is always fataL early in childhood. 

The test involves drawing off a sample 
of amniotic fluid, in which the fetus ~ 
immersed in the womb. This cannot be 
done until the 15th or 16th week. Test 
cultures for the varioU& potential problems · 
take several weeks to grow. Sometimes the· 
result is inconclusive and the test must be 
repeated. The testing also reveals the 
unborn child's sex and can be used to de
tect minor genetic imperfections. 

To many women, particularly those over 
35, amniocentesis seems a rational ap
proach to minimizing the cl:\ances of bear
ing a defective child. A few, according to 
published reports, go a step further and 
make sure the . baby is the sex they want 
before deciding to bear the child. 

1n any Cd.lie, it IS fate in the second tn
mester · - within weeks of the ·current 
threshold of viability - before the infor
mation becomes available on which a deci· 
sion is made to abort. or not abort. The 
squeeze will intensify as amniocentesis 
becomes more widely available and as 
~mailer and smaller infants are able to 
survive. 

• 
The abortion live-birth dilemma has 

caught the attention of several experts on 
medical ethics, and they have proposed 
two possible solutions. 

The simplest, advocated by Dr. Sissela 
Bok of the Harvard Medical School among 
others, is just to prohibit late abortions. 
Taking into account the possible errors in 
estimating gestational age, she argues, the 
cutoff should be set well before the earliest 

. gestational age at which infants are surviv-
ing. · 

Using exactly this reasoning, several 
European countries - France and Swe
den, for eu:mple - have made abortions 
readily available in the first three months 
of pregnancy but very difficult to get 
thereafter. The British. at the urging of 

SU' John .t'eei, an liltluential ph~>sician
statesman, have considered in each of the 
la.st three years moving the cutoff date 
from 28 week:> :.i 20 weeks, but so faJ"have 
not done so. 

But in th.is country, the Supreme Court 
has applied a different logic in defming 
the abortion right, and the groups that 
won that right would not cheerfully accept 
a retreat now . 

A second approach, advocated by Mrs. 
Bok and others, is to define the woman's 
abortion right as being only a right to 
terminete the pregnancy, not to have the 
fetus dead. Then if the fetus is born live, it 
is viewed as a person in its own right, enti
tled to' care &ppropriate to its condition.. 

This "progressive" principle is encoded -
in the policies of many hospitals-and the 
laws of some states, including New York 
and California. As the record shows, 
though, in the alarming event of an actual 
live birth, doctors on the scene may either 
observe the principle or ignore it. 

And the concept even strikes some who 
do abortions as miSguided idealism. 

"You have to have a feticidal dose" of 
saline solution, said Dr. Kerenyi of Mt. 

Sinai in New York. "It's almost a breach of I 
contract not to. Otherwise, what a.re you 

1 going to do hand her back a baby liav- • 
ing done it questionable damage? I say. if ·j 
you can't do it, don't do it." 

I 
The scenario Kerenyi decribes did in I 

fact happen, in March 1978 in Cleveland. 
. A young woman entered Mt. Sinai Hospi-
1 .ta} there for an abortion. The baby was 

I bom live and. after several weeks of int.en
. sive care at Rainbow Babies and Childrens 

Hospital, the child went home - with· its 
mother. . ,. 

The circumstances were so extraordi-
' nary that medical personnel broke the 

cP<le of confidentiality and discussed the 
case with frienqs. Spokeswomen for the 
two hospitals confirmed. the sequence of 
events. Mother 11nd child returned to 
Rainbow for checkup when the child was 
14 months old, the spokeswoman there 
Said, and both were doing fine. 

':mle mother could not be reached 'ror 
, ,comment. But a source familiar with the 

I 
case remembered one detail: "The doctors 
bad a very hatd time making her realize 
she bad a child. She kept saying, 'But I 

I had an abortion.' " N 



1978 to stop doing late abortions. Tv.ice l shape of well-formed premature bab. ies. j between her legs. hours later to Loma Linda University 
before that, she ~itnessed live births after "Because of my position." she said. "l 1 Two weeks e31l.ier the !!irl had been in a Medfoal Center. one CJf several hoi:pitals in 
abortions. , had to pick them up off the bed and put I traffic accident that killed four othe~ and the Los Ani;:eles area· specializing in the 
. She recall<. vividly the 16-year-old pa- l them in a bottle of formalin la preservative had-sClu~ht the abortion out of fear that her care of very small premature infants. Four 

Uent who phoned her mother after her ! fluid]. Sometimes you had to have a very baby might be damaged. • days later the baby was reJ>()rted stable but 
abortion and Said in an agonized voice, l11rge container. Our gynecologists seemed The fetus, which in tests had shoWD a had developed a complication causing 
''Ma. if;;.out- but Ma. it's alive." to have a very poor ability w estimate ges- normal heartbeat of 132 t.<1 136 in the hemorrhaging of the brain. Dr. David 

Thit happened in 1975 .• Jane still speaks tational age. Time tµJd again 'they would womb, appeared healthy at birth. "She was Deming of Loma Linda said then that its 
of it bitterly. her eyes nn~hing anger. say with a :.;trai~lit face. 'This woman is 20 I beautiful." said Mrs. Rojo. "She was pink. chances were only 50-50. He added, thou1di. 

A year earlier .Jane saw the l'iecond abor· weeks pregnant' when she was actually .26 There.were no physicaJ deformities. Sbe let that the abortion ,bad done little damage. 
tion live birth. in her experience. ''J was week:;." I out a. little lusty cry. She lay in a basin put "I wouJd eay the1'e is probably no effeet on 
called by the patient's roommate," she · • there t.) catch ail the stuff; She was waving her from the saline.·• 
recalled. "\\r111m (got there the baby's head Norma Rojo. about 35. i~ an obstetrical her arms and legs. You could tell she was Eleven days after birth, the baby died. 
was sticking c.ut and its little tongue was J nurse at Indio Community Hospital in making I\ big effort to live." . . Family memben indica~ they were upset 
wiggling. Everybody felt they couldn't do Indio, Calif. She was present the night of The nurses cut the umbilical cord,, I by the nurses' effort. to save iL 
anything until they called the doctor. It May :i. 1980. when a. 15-year-old pat.ient wrapped the infant in a blanket. and took "After this experience," Rojo said.-"my 
was a little thing - iL only lasted about 15 delivered a live baby girl after a saline her t,.) the intensive care nursery. She was I friend {another nursel and I are changed. 
minutes. But it was alive. RDd we did noth· · aLortion.. · · put in an isolette la life-support system) I We realize doctors aren't perfect. ... I hope 
ing. And that was wronll·'' ''Get rid of it," the patient cried hystt;ri- within minutes and was given o:&vgen. this is the last [abortion live birth! I e\'.er 

It rankles. too. that she was routinely cally. ·Tm sorry, Mama - get rid of it.'' 1 Actin~ on their own. the nurses had the I see, hut if there are any more, we will do 
forced w handle dead fetuses, the size and she said, the baby alive, kicking and crying. : I pound 14 ounce. baby transferred six I the same thiog." ~ . 

.. , 



She had lived · 
through an 
abortion, lung · 
disease and weeks of 
intensive care. It 
was the price she ,. 
paid for living, for;, 
being... ~· .·· . : 
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the sack arrived at the house where 
Marie was waiting. She said the doc
tor had told her to "take it along with 
you and pretty soon, it would stop 
moving." Bomtoosoon 

AF1'Ell MARIE FELL ASLEEP, 
·enough: a series of chemical lnjee- the friends kept their death watch 

I • 

BY MIKE MASTERSON 
Special Wrllllr . 
. Three t'rlghtened women paced the 
living room noor waiting for the baby· 
girl in the grocery sack to die. But 
after almost two houn; they could still 
hear the faint stirrings and gasps. 

When their anguish finally became 
unbearable, the women roused Marie 
from a deep sleep. They had decided 

i to take the mother and her newly 
i aborted Infant to the hospital. 

On May 3, about 4 p.m., three 
neatly.,dressed women came through 
the emergency room door of the Jef· 
fenon County Regional Medical Cen
ter in Pine Bluff. 

Inside the sack they were carrying, 
a nurse diseovered a black-haired 
female infant wrapPed in a towel. 

The ailing baby, her temperature 
.below 94 degrees, bad lapsed into 
shock from the loss of body heal 

Dr. Ronald Tanner, the obstetri
cian on call that afternoon, was sum
moned to the hospital. He, in turn, 
asked tor a consulting pedialrician. 

THE BllERGENCY room staff bad 
already started working to save the in
fant who weighed justone pound and 
13 ounces. She was 12.9 inches long. 

It had not occurred to Marie that 
the baby growing for 28 weeks inside 
of her would survive the abortion. 

The procedure - as the doctor had 
described it - seemed simp_!e 

tions in her arm to induce the p~ma- over the aborted infant until they de
ture delivery of some meaningless eided to seek help. 
disposable tissues. Back at the hospital It was 4:30 p.m. 

But something had gone terribly The metal end of Dr. Tanner's stethe
wroiig in the Pine Bluff doctor's omce scope covered practically all of the 
earlier that day. Instead of a lifeless baby's frail chest. Her heartbeat re

. fetus, a perfectly-shaped child with mained strong. 
bands smaller than an adult's thumb- Blood cultures were drawn to 
nail came kicking and screaming onto determine her condition. Antibiotics 
the delivery table. were injected Intravenously. And her 
. Shy, with soft features that made_ bead was placed beneath an oxygen 
her seem even younger than 19, Marie hood to ease her labored breathing. 
bad squeezed her eyes shut when the The Instant warmth generated by 
baby first began to cry. The mumed an umbrella of powerful beat lamps 
walls were terrifying, the sudden guilt over the infant,..s isolette soon caused 
unbearable. · her body temperature to rise. 

Later, she expressed her feelings. An . umbilical catheter was tedi-
"TllE ABORTION WAS SUPPOSED ously threaded into the child's own 

to be easy. I never imagined there umbilical artery. This slender, pliable 
uld be Ii b ._ 1 I ted tube fed directly into the aorta where 

wo 8 ve a .. .,. guess wan it could provide nutrients and contln-
to believe a fetus was something very, uously monitor critical blood gases. 
very .small and not alive. I was so 
frightened and I felt so bad.'' LATER THAT EVENING, AFl'ER 

In the examining room after the her condition bad 11tabllized, the 
. abortion, the doctor bad wrapped the emergency van from Arkansas Chil· 

baby in a towel and laid It aside while dren's Hospital was racing along the 
he ftJUsbed earing for Marie. The in- fiO miles of freeway that separated the 
fant continued to squirm and cry. , two cities. 

Soon afterward, Marie left the doc- The aborted baby bad already 
tor's office . for a friend's house beaten overwhelming odds by living 
nearby. The physician then placed the for 11 hours. 
child in a sack and gave it to one of The survival of aborted infants. in 
the two friends who bad accompanied itself, is not a unique phenomenon. 
Marie to the hospital. Three years ago, the Center for Dis-

In a few min1,1\e=s._th=-== ................. "'"""'""e.::.:as::.:.e_~9~trol in Atlanta estimated that 

as many as 500 babies a year survive 
abortions in the United States, but 
most of them don't live more than a 
few hours. 

Dr. David Grimes of the Atlanta 
center believes fewer babies are sur
viving abortions now because doctors 
have changed techniques to . ensure 
that fetuses are born dead. 

The chances or aborted babies sur
·viving for more than a few hours have 
always been slim. For example, of 607 
abortions performed at Mount Sinai 
Hospital in Hartford, Conn., one year, 
45 resulted in live birth& None of 
those infants survived more than 13 
hours despite attempts to save them, 
according to Dr. C. Everett Koop, au
thor and surgeon-in-chief at the Phila
delphia Children's Hospital. 
. TWO YBAllS AGO, TllEJlB WED 

5,722 reported abortions in Arkansas, 
about 300 of which involved fetuses in ~ 
their. flnal 15 weeks of development i 
No one knows for certain how many of ~ 
the older fetuses showed signs of life :.. 
after being aborted. ' ! 

Once inside the Arkansas CbU- . 
drenrs Hospital emergency van in 
Pine Bluff, Darlene Howard, a nurse ~ 
and Eddy Peters, a respiratory thera- ~ 
pist, wrapped the aborted baby in => 
Saran Wrap to preserve her restored E 
body beat. . · • · ;::: 

During the 45-minute return trip to g 
Little Rock, they also gently inserted ~ 
a plastic endotrachial tube into the j 
infant's throat to a point just above 
berlunp. · 

· This enabled a mechanical ventila- w 

~~~~~~~~-Continued 

,, 



tor to begin regularly breathing for 
her - a process called "intubation." 

Meanwhile, Marie, her mind. and 
body exhausted from the ord:.?al, had 
been examined and admitted to the 
Pine Bluff hospital for observation. 

LYING IN THE HOSPITAL BED, 
she closed her eyes and began to re
member. She could still see the 
cramped examining room where it 
happened. There was the aroma of an
tiseptic and the muffled crying of the 
baby in the towel. 

When she opened her eyes, tears 
had welled up in the corners and were 
spilling onto her cheeks. 

She had decided to abort the baby 
when her pregnancy began to show. 
Her boyfriend for four years, who was 
also the baby's father, had agreed 
with the decision. 

A friend who had undergone her 
own successful abortion by the same 
doctor also encouraged Marie to rid 
herself of the unwanted baby and re
turn to college in the fall. 

Marie had been raised with five 
brothers and sisters in a close, rural 
family where such things as obedi
ence, education and religion were 
woven tightly into the fabric of every-
day life. , 

But even her mother had left the 
final decision up to Marie. For the 
first time in her life, she felt truly 
alone amid all . the familiar people 
and plac~s. 

On the morning of the abortion, 
Marie was still ambivalent. She had 
wanted to get it over with, yet, she 
didn't want it to happen. 

BY HER ESTJMATION, SHE BAD 
been five months pregnant. "The doc
tor examined me beforehand:' she 
said, "and he didn't find any reason 
not to do it I trusted his judgment." 

If Marie had known that the baby 
could already recognize her mother's 
voice and could even perceive shad
owy outlines in the watery environ
ment of the womb, she would have· 
backed out of the abortion. 

1t was just after 1 a.m. on May 4 
when the transport van containing the 
aborted infant arrived at the Arkan
sas Children's Hospital Neonatal In
tensive Care Unit. 

Inside the unit, Dr. Clarke Mein~ 
tosh, a 26-year-old pediatric resident, 
had been working since 8 a.nt. the pre
vious day. He and an intensive care 
nurse were anticipating the baby's ar
rival. 

AN OPEN BASSINET - CALLED I While intra-cranial bleeding was I 
an infant warmer - lay prepared and not uncommon in premature babies, it 
waiting on the first row. This row was could lead to brain damage and even 
where the most critical premature ha- death. 
bies were kept to save precious "It's remarkable that this baby sur-
moments in an emergency. vived for even two hours without any-

In . the bright, sterile room filled · one to help her," said Dr. Mcintosh, 
with the latest in life support technol- gathering up her finger-sized leg in 
ogy, the Pine Bluff baby would join 11 the palm of his hand. "She's not out of 
other miniature infants who lay qui- the woods yet,- but she has a strong 
etly clinging to life by sophisticated will to live." 
electronic threads. By sunrise on . May 4, the baby's 

If she survived, this would be her vital signs looked better. Dr. Mcintosh 
home for at least three months. The .went home to sleep. 
cost of that care would be staggering: With the routine change of nursing i 
about $150,000, which the hospital and shifts at 7 a.m. came a fresh group of I 
the state would absorb. . guardian angels in plum-colored jump 

As one physician later put it, "an suits mingling noisily into the room. I 
ironic medical battle was under way. A monitor above the baby's bed· 
to save a baby that only hours earlier, showed her heart was beating nor- .

1 

another doctor was asked to destroy." rilally, about 130 times each min. ·ute. . 
. The conflicting val ties entwined in She was now almost 17 h.ours old. 

the Pine Bluff abortion had not gone SUDDENLY, HER HEART RATE I 
urinoticed by others. Dr. Betty Lowe, plummeted to 90 beats per minute. I 
medical director at Children's, Said then to 70, then 60, 50, 40. The moni
her facility just happened to find an tor's alarm was pinging wildly. In a j 
unwanted baby on its doorstep who moment, two nurses, another pe.dia- I 
needed help to survive. tric resident and Dr.--Donald Hill, the · 

"The fact that the mother didn't. unit's chief physiciari, were worldng 
want the child at the time didn't affect I beside each other to resusitate her. 
our responsibility at all." To hurriedly evaluate the infant, 

WHAT DISTURBED DR. LOWE they placed a high-intensity light in I 
· more than anything, she said, was the her arm pit. Using the light, the doctor , 
deeper significance of the' incident. could literally see through the baby's · 
"Abortion and its peculiar slant on chest to the right lung which had col
the value of human life is only the tip lapsed. 
of an ungodly problem that stretches The condition - called pneu-
across the ranks of society today. mothorax - had resulted from the 

"For the last decade or so, society rythmical forces of the ventilator. 
had increasingly equated the value of Most of the air had escaped from her 
human life with money, whether it be lung and formed a pocket around the 
the very young or the very old. We a·re deflated organ. 
educating young people today who Dr. Hill skillfully guided a needle 
will consider an abortion with no into the baby's chest cavity until it 

. more deep~seated feelings than a ton- penetrated the air pocket. As the air 
silectomy. was withdrawn, the lung reintlated. 

"It's going to turn out to be a much · and her heart rate began climbing up-
more difficult issue than simply ward. ' 
unwanted pregnancy. We gear our A CHEST TUBE WAS THEN SUR· 
whole society to sexual pleasure. At gically implanted just outside the 
the same time, we are not teaching lung to continuously remove any other 
our young people the moral values . leaks that might occur. _ 
they should be getting." In the days that followed, the infant 

At Children's Hospital, additional was never left una~ended. Alarms 
blood tests showed the baby was very constantly sounded in the unit as doc
anemic. A· transfusion was started to tors and nurses resolved dozens of cri
replenish her depleted red blood ses each day. 
cells. On her third day, the baby devel-

A SMALL V~IN ALSO HAD BE- oped another pneumothorax, this time 
· morrhaged inside her brain. The · in her left lung. Again, her heart rate 
bleeding was carefully watched with fell drastically. The delicate proce
ultra-sound equipment that beamed \ dure with the needle was repeated on 
an image of the damaged area onto a the left. side and another tube was in
small screen~ serted to continually relieve the pres~ 

sures on that side. 



The tiny girl, in her struggle to sur
vive, now had four tubes attached to 
her body, · along with several chest 
monitors and a myriad of wires feed
ing into machines that constantly 
clicked and hissed. 

1 
IN SPITE OF THE PAINFUL AP-1 

pearance, there was consolation frt re
alizing that this expensive, man-made I 
gadgetry could be translated into the I 
saving of a human life. 

But as Dr. Bernard Nathanson, an . 
obstetrician-gynecologist and a re- I 
formed New York abortionist has sug-1 
gested, the same technology within I 
five years will be able to save babies 
of much younger gestation than the I 
little aborted girl. 

"And that will mean that instead .of I 
abortions as we know them, unwant'ed 
babies will be removed from their I 
mothers and transplanted into women 
who do want theni." . · 

Dr. Nathanson, a professed 1· 

aetheist, also anticipates the dev~lop- .I 
ment of artifical placentas in labora
tories. Unwanted fetuses will be I 
raisedtofullterminsuchplacesand 1~~~~~~~~~~~~~~~~~~~~~~~~~~-~~~·~M=~=·=~~ 
gi.ven to people who want to adopt I formed each day; or more than 1.5 ioil- "She knows we're here," said nurse 
them. · j lion each year. Rosemary Moore. "She just can't tell 

ABORTION HAS ·NOW BECOME "We call these babies fetuses to 11saboutityeL" 
the most common medical procedure i dehumanize them," said Dr. Nathan- ~ IN THE SECOND WEEK, 
performed. on adults in the United I son. "But if we're truthful, we're re- Marie and her boyfriend visited the 
States. About 4,000 abortions are per- 1 ally talking about killing living human baby. Standing beside the bed, she 
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beings in the womb. The little· girl felt an· inseparable link with the 
from Pine Bluff could have been le- child. · . 

·gaily killed before takins her first "We shared an experience together 
breath." that no one else could understand," 

Between 1972and1974,Dr. Nathan- she said. 
son, who has authored several anti- After a long talk,· Marie and her 
abortion books, operated the largest boyfriend had decided to keep the 
abortion clinic in the world in down- baby. In fact, she now wanted her 
town New York City. He said he gave more than ever. Both of their parents 
-it up after "finally understanding that had agreed to help. 
I was making my living by destroying "If she is like me," said Marie, "she 
human lives." will make it through this. I pray she 

On May 9, a pediatric heart surgeon does. She's been a tough little fighter. 
was paged to the prenatal unit after I do want her to live so bad." 
the aborted 'baby developed an acute Through the intravenous feedings 
cardiovascular disorder. of vitamin-enriched fluids, the baby 

KNOWN AS "PATENT DUCl'US grew to more than two pounds in 
Arteriosus," the problem stemmed seven weeks and began successfuly di
from a fetal vessel near the heart that gesting infant formula through a feed
had not cloHd after birth. Now her ing tube. 
lungs were slowly filling with tluid. · Dr. Byron Hawks, an obstetrician
She was in danger of congestive heart gynecologist ·who directs maternity 
failure. services and family planning for the 

The surgeon moved quickly, enter- Arkansas State Health Department, 
ing the left side of her chest with a said the child's growth and develop
precise incision. He was able to tie off ment in the years ahead should be· . 
the vessel in a matter of minutes and come more predictable within six 
stitch the opening shut months. 

· Once again, the baby fought back to · "ln<'reasing numbers of premature 
regain her strength. · children. are surviving intact with the 

One afternoon, ln the second week technology available t9day," he said. 
of life, the .infant opened her eyes for "You always hope for the best. But 
a long, curious moment She turned it's no great way to start a life . ., a· 
her head slightly and looked through · 
the tubes encircling her bead to a per- While th'i.<; staiY is true, the mothe ~o: · 
son standing by the bassinet name wa.41 changed to "Marie'' .in order 

As he slowly moved around the lit- to ]11'oteci her identity and privacy. !he 
tle bed, her eyes followed him until <io(;tor who performed the abortion. 
the· uds became too heavy. Then she while confi:nning the incident, woul~ not 
slowly closed them and drifted back discwis the matter on advice from his at-
to sleep. · torney. 



Document #14 

Life after abortion: 
A moral dilemma in Del. -

By Rick F.dmonds 
"'411fr.r•nwn,., · 

WILMINGTON - The two tiny in
fants, a boy and a girl, each weighing 
three pounds if that, were doing well, 
breathing on their own power last 
week at the Wilmington Medical 
Center's intensive care nursery. And 
that was the problem. 
. Both babies wer:e supposed to have 
sufferea cardiac arrest .and been 
expelled stillborn ~fter injection of a 
saline solution into their mothers' 
wombs. 

Tl'le unwanted babies have both 
been signed over for adoption by 
their mothers. and so they have no 
real names as yet. They are called Sal 
and Salina by interns and nurses - a 
flip reference to the saline solution 
that failed to kili them. 

But the consequences of these 
.abortions that didn't work are no 
joke. 

The Delaware Attorney General's 
office· has subpoenaed hospital re
cords and ls interviewing staff in an 
investigation of allegations that the 
infants' development was grossly 
underestimated and that one of 
them. upon delivery, was .not 
checked promptly for signs of life. 

Already, according to sources in 
the medical comtQunlty, the medical 
center has :t>egun new ultrasound 
screening of women requesting abor
tions in the second trimester of preg
nancy, and it has turned away tltose 
beyond the 20th week. CA full-term 
pregnancy lasts about 36 weeks.) 

In Wilmington and beyond. the 
coincidence of two such live biMhs 
in the space of a month has posed for 
public discussion an ethical problem 
that long has troubled professionals. 

Voluntary aborttons late in the 
second trimester Cup to 24 weeks) are 
clearly legal under a 1973 U.S. Su-" .. 

preme Court decision. But are such 
abonions morally acceptable If the 
result is sometimes a live - and like· 
Jy damaged - infant? 

Births like the two at the medical 
center are rare but by no means 
unprecedented. According to Dr. 
Willard Cates, chief of abortion sur
veillance at the Center for Disease 
Control in Atlanta, about 2 out of 
1,000 saline abortions resultrin a live 
birth. 

The chances of such an infant sur
viving for any length of time are 
considerably less though, Cates said. 
In 1974, the latest year studied, there 
were 200 such unintended births 
nationally. Of that group. six sur
vived early infancy, and have a good 
chance of growing to maturity. II is 
safe to assume that at least six iD.!.i!.nJ,s.. 
.I fear h&V!:? been SUfVJVln abm:JIOflS 
.JiDG!'.! then, he said. · · -

Ironically, the saline procedure's 
supposed advantage over two other 
methods used late in the second tri
mester Is that it alone kills the fetus 

· before expulsion. 
The saline solution is injected so as 

to replace some of the nurturing 
amniotic nu id of the mother's womb. 

<Sec ABORTION on 6-Bl 
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Failed abortions: 
A moral dilemma . . ' 

· ABORTION, Froml·B ters on the theo5fe that such fetuses 
As the fetus swallows the fluid, jlL are not yet v1iib e; in the third tri· 
.hmn.sto2s beating. At the same time, mester, the fetus is deem.ed to have 
'flle'""salt solution induces contrac- Uinited..rigbtus a human bein& and 
tions and eventually causes delivery al?lmion Is permissible only under 
of a stillborn child. extreme threats to the mother~s 

Exactly why some fetuses are born health. 
live instead "really is impossible to Deiaware's 1971 abortion la1. set a 
say," according to Dr. Joel Polin, an m_ore conservative_ standar~6 allow. 
associate .professor of obstetrics and ing voluntary abortions- only 
gynecology at the University of through tbe 20th week or pregnancy. 
Pennsylvania Medical School: "It But when a women's health group· 
maybe that the fetus is larger-larg· challenged the law in federal court. 
er physically o.r-more Oev'lloped or the state agreed by stipulation that it 
both. d some are sim I stronger." was unconstitutional. That was in 

A live 1 rom a sa ine r ion 19n, and no replacement law bas 
often involves a mistake in estimat· ~en drafted 
ing the development of the fetus, · Bu.t the absence of a valid stole law 
Polin said. "If a patient is obese, that on abortion Is no obstacle to a11 in· 
makes her harder to examine . . . vestigation like the one that Ch1C'f 
Generally w~ ~1mr patients are Deputy Attorney General Joseph J. 
telling the iVi aoout when they Farnan Jr. launched last week. Pros(· 
missed 1 menstrual period and likely cutors in other states have taken tht' 
were impregnated) ... ~n direct rou1e of bringing criminal 
Jm mUfe. Patients can deceive us." charges agains1 physicians who have 

Being a few weeks off in estimating performed ab•}rtions that involved 
the development of a fetus in the late (even neeungly) live births. 
second trimester can have profound . · 
consequences. since 24 to 26 weeks is Edelm case 
the borderline of :xiabi!!!Y" - 'that In the bes1 known or these cases, 
Is, the ability to survive and develop Dr. Kenneth Edelin was convicted of 
under the best of circumstances out· manslaughter by a Boston jury in 
side the womb. Once such 1 fetus 1975, although the conviction was 

. with that ability presents itself live, 'later set aside by the Massachusetts 
Polin said; the physician's obligation Supreme Judicial Coun. Edelin, hsv· 
is clear: "Every effon must be made Ing failed to abon 1 fetus by tbe SI· 
to save it." line method, had performed a hyster· 

Unfortunately, the prospects for otomy on a patient - opening her 
full development of an early seven· abdomen and lifting the fetus out. He 
month baby are not good, he said. So was alleged by witnesses to have beld 
the abortions that do not work yield the infant down in the woman's 
infants who - by their prematurity abdominal area, thereby preventing 
alone - ...may need exl!!nsjve even its breathing. 
heroi eat rvi o In a case now on trial In California, 

stl hi he full· Dr. Wiliam Waddill ts charged with 
erm infants o in brain damaged. murder in the death of an infant 

e sa me solution may o a iii· born live during a saline abortion. 
tional damage to babies like the two Waddill, who exomiped Jl!e !p(ant 30 
'born in Wilmington, according to Dr. minutes ifter birth and · ied 
Cates, but not enough of them have at was as been accused 
aurv.ived and been studied to say for by 1nother p ystcian of having 
sure. strangled the baby and then of hav· 

The legal context Into which such Ing tried to get witnesses to •ree on 
abortion mishaps fall wu 111et by the a cover story. 
Supreme Court in 1973. Eaentially, A jury fintshed its 1eventb day of 
the ruling allows voluntary abor· deliberation without reaching a 
dons ID the flnt and 1eeond trlines- verdict Friday. Tbis is Waddill's lee· 

ond trial on the charges; a jury failed 
after 11 days last year to agree on a 
verdict. 

State authorities in South Carolina 
are pressing murder and criminal 
abortion charges there against a 
doctor who administered saline at 

'C..ontinued on next page) 



An increasingly 
complex problem 

Continued from preceding page 
the 25th week and delivered an in· 
rant who lived 18 days. 

In such a charged legal atmosphere 
. as this. details of what happened at 
the Wilmington Medical Center have 
been hard to come by. Tbe hospital, 
which serves all of northern Dela· 
ware and was the site of 2,000 abor· 
tions last year, acknl)wledged the two 
live births in a1n-~etcl!l'.st.atement last 
Mond<1v. Jhe n ants (both in good 
couditlon). were described only as a 
girl now about five weeks old and a 
boy about to days old. 

By week's end, with Farnan ·s inves· 
1igation in full gear. the medical 
cc""tcr was unwllling even to recon· 
f,rm its earlier report of the babjcs' 
weights and developmental age at 
birlh. Drs. John M. Levinson and 
Mohammed lmran. identified by 
sources as the physicians involved, 
refused comment. 

From ·unofficial sources some de· 
wiliof.Jiie births and the invcstiga· 

iJ.QF'Were availahle. The births Were 
..br.Oifg~t to light 6i JQcal anti-a§.Or· 
tion rou s. which had been alerted 

rson wn s r ng·anh·abortion 
nt"" 5 w o wor ·s a . 
• I lie Murcc ms1dc tbe cenrcr alleg· 
e~ that the infants were 31 weeks and 
W we<:ks developed. This puts them 
w.:11 into the third trimester <The 
center first said the infants were in 
the fifth or sixth month.' but it de· 
clined to confirm that estimate when 
challenged.) 
·Data and charges 

The size and developmental age of 
the infants will be pivotal to any 
charges tb"t may result. 

Fetal development can be dated to 
within a week by ultrasound exami· 
nation Ca procedure in which sound 
waves are used to meuure the size of 
the fetus). However, sources allege 
that ultrasound examinations 
<which are considered an .w:inesecc 

.sary nmnise under routine clrcum· 
stances) Wire not done before the 
two abonlons that resulted in live 
binba. 

.Last w~k, although no formal .. 
announcement was made, the medi· i' 
cal center began to require ultr• j 
sound examinations before late sec· I 
ond trimester abortions and to turn 
away women more than 20 weeks 
pregnant, according to two sources. 
Steps have been taken, in other • 
words, to prevent any further acci· l 
dental live deliveries during abor·; 
tions. : 

One of the charges that Farnan is I 
investigating is that proper care was 1 r 
not given to one of the infants. One : 
of them, by the center's own account. ' 
was believed d$;:ad and set aside in a 
plastic specimen jar briefly before a 
pulsating in its umbilical chord was 
observed. 

For Delaware Right-to-Life mem- 1 

bers, the incidents were a vehicle fol" 
renewing their protests of all abor· 
tions. Right-to-Ufe president Walter 
Janocha said his teaching colleagues 
at a private school for the retarded 
were taking him and his cause. a good! 
deal more seriously before the 1 

events than they had before . 

One speaks out 
Last week, most Wilmington doc· 

tors were ducking even general ques
tions about the significance of the 
two live births'. An exception was Dr. 
John Gehret, a plain-spoken obstetrt· 
cian who did much or the drafting or 
Delaware's abortion law. 

"There's a lot of logic to making 20; 
weeks the cutoff," Gehret said in an i 
interview Thursday night. "~ 
tbipg. that's when the woman ~gins 
to feel the b@Y ... Also theres no 

-c'Onceivable way a »week infant can 
be kept alive outside the womb .•. 

"I'm personally not inter~sted. in: 
doing later abortions. They re kmd i 
of revolting to me. But I understand j 

the guy who says. 'They're !{'gal 
someonc·s going to do 'em - why not 
offer them here close to the woman ·s 

·tome?'" 
Dr. Louise B. Tyrer. vice president 

for medical affairs of the Planned 
Parenthood Federation of America., 
said Friday that she and her org,ni· 
zation, like Qr. Gehret \'icw the 
dangers of late second-trimestl'r 
abortions with some alarm. 

Planned Parenthood's own clinics 
do not encourage abortions except 
(or medical reasons after 18 weeks. 
Dr. Tyrer said. Early on in the libcr· 
ahzation of abornon policies, soml' 
doctors advocated providing no hfc 
support assistance to the rare lh·e
born infant: "Now we think that's 
very inappropriate and docs not 
show proper r~pect for human lift:." 
she said. 

A rollback 
Many m1.:d1cai cen1N~ around tlw 

country arc rcillmg the limil for \'O!· 
Ullfary abOrll•.'!lS back to 20 WC:Ck<,, 

said Dr. Cates of the Center for Ois· 
ease Control. and some states n(lw 
require hy law tha! a pt;>diatric:ian Ile 
present 1r cast: of live b1r1h for anr 
ahortirm later in term. · 

But this approach also has lt5 crit· 
ics. Patrick A Trueman, gcTJcral 
counsel for the Chicago-based Ameri
cans United for Life, an anti·ahorllon 
group. said it makes little St:nsc to 
move the limit baclt to 20 weeks. or 
eny such arbitrary number. 

"That would be only minimal prog
ress in my view," he said Friday. 

"It wasn't so many years ago tha1 
no baby born at less than 32 weeks 
was given a chance to survive. Now 
we're down to 24 weeks. What do we 
do when the technology is such that 
we can keep them alive at 19 or 16 
weeks. or in vitro?" 



LIVE BIRTHS - MIDTOWN HOSPITAL, ATLANTA, GA. (All abortion hospital) 

1980 

1) 

2) 

3) 

4) 

5) 

6) 

7) 

8) 

9) 

10) 

DATE 

4/i4 

4/30 

10/17 

8/16 

9/12 

8/21 

6/19 

12/30 

11/6 

12/8 

'. 

DOCTOR 

Jonathan Erlich, M.D. 

Steve Goldman, M.D. 

James L. Waters, M.D. 

James L. Waters, M.D~ 

James L. Waters, M.D. 

Steve Goldman, M.D. 

Jonathan Erlich, M.D. 

James L. Waters,. M.D. 

Stephen GoldmF,.n, M.It. 

Stephen Goldman, M.D. 

CAUSE APPROX. INTERVAL LIVED 
BETWEEN ONSET & DEATH 

induced prior to 
viability· 

premature birth 

saline induction .to 
term. pregnancy, 
extreme immaturity, 
22 weeks 

2 hrs 48 min 

S hrs 5 min 

12 hrs 20 min 

pulmonary insufficiency 14 hrs 5 min 
extreme immaturity, 
19 weeks ges 

respir~tory insuf
ficiency 

neonatal demise 
post induced preg. 

innnaturity, induced 
deli very · · · 

extreme immaturity 
induced abor. 

extreme inunaturity 

extreme immaturity 
induced abortion 

3 hrs 10 min 

12 hrs 55 min 

3 hrs 35 mi.n 

n/a 
' ' 

n/a 

n/a. 

23 min 

5 hrs 

20 min 

5 hrs 55 min 

3 hrs 10 min 

6 hrs 20 min 

25 min 

4 hrs 10 min ·· 

2 hrs 10 min 

1 hr 45 min 

.Document #15 

RACE 

bl/f 

bl/m 

w/m 

blim 

oriental/f 

bl/m 

bl/f 

w/m 

w/f 

bl/m 
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LIVE BIRTHS - MIDTOWN HOSPITAL 

1981 

11) . 

12) 

13) 

2/24 

4/3 

8/28 

1982 
INCOMPLETE 

James t •. Waters, M.D. 

James L. Waters, M.D. 

James L. Waters, M.D. 

pulmonary insufficiency n/a 

pulmonary insufficiency, n/a 
thern. abor • 

.pulmonary insufficiency, n/a 
thera. abor. 

14) 10/15 Tyrone Cecil Malloy,M.D. asphixiation due to abortion 

BODY COUNT: Waters 
Erlich 
Goldman 
Malloy 

7 
2 
4 
1 

. 14 

.SOURCE: GEORGIA DEPARTMENT OF HUMAN RESOURCES. 
DEPARTMENT OF VITAL RECORDS 
Computer run by death certificate nurn9er, 
Midtown Hospitalt Atlanta, Ga. 

30 min w/m 

13 hrs 5 min w/m 

SO min w/m 

35 min . w/f 

Nancy Creger 4/5/83 



MEDICAL TRlBUN:E Wednesday. April!. t 97 S 

Feta I Viability Floor 
Placed at 22 Weeks; 

Medical Tribuue World Suviu 

GEl'EVA-An infant born before 22 
weeks of gestation (under 500 G. J 
has no possibility of survival in the 
present state of medical knowledge, 
a World Health Organization scien
tific group has decided. 

The W.H.O. experts, including 
Dr. Helen M. Walkice. Professor nnd r 
chairman, Maternal and . Child 
Health, School of Public Health, 
University of California, Berkeley, 

·and Swiss gynecologist Prof. Hubert. 
de Watteville of G~neva. Cantonal 
Hospital and University Clinic. came 
to the conclusion that infants 'deliv
ered between 22 ana 28 weeks ( 500 
to 999 G.) have a "survival poten
tial," but noted that such potential is 
extremely limited. 

Less than 10 o/o Survival 

Available statistics show that few
er than I 0 per cent of such infants 
surviye, even in the most advanced 
centers. 

"After 28 weeks' gestation ( 1000 
G.) the fetus can be considered to 
have reached a stage of development 
where, if delivered alive, it has a 
reasonable expectation of survival," 
the group said in a \VHO report. 

The experts, who also included 
scientists, physicians, and public 
health specialists ·from Britain, 
France. U.S.S.R. Israel, and Ja
maica, have thus moved the limits 
for viability of the fetus further into 
the period of gestation than a British 
group who studied the qui.:stion in 
l 972 and recommended that a pe
riod of 20 weeks or a weight of 400-

• 500 G. should be considl!rl!d as the 
criterion. 

Document #1.6 

Reprinted with pemdssion 
ortvedical TribUn.e. 
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142 Embryology and fptology 

ao not only for medicokgal requirements hut also. especially. for 
an adequate prediction of fetal wastage and prevention of fetal 
accidents and neonatal complications Prior to the relativelv 
recent application of ultrasound. in'utero fetal growth could 
onl} be estimated since it was not possible to take such 
measurements directly. Then: is abundant information on fetal 
growth in the literature. Most of it is based on nieasurements 
obtained postnatally from li\·e. prematurely born infants. Pre· 
mature birth itself is unnatural and presents an indeterminable 
bias in the data. One should therefore be aware that the di
mensions contained herein on intrauterine growth (i.e .. weight. 
length. and head circumference) are only approximations of 
group fetal growth patterns determined from the onset of the 
mother's last menstrual period. 
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0 50 100 150 200 250 300 
AVERAGE CROWN TO RUMP LENGTH fmm) ' 

Figure 13. Correlation between crown-rump length and left-foot · 
length of fetus during first half of g,cstation. Solid lin~ shows mean 
growth rate with interrupted line on either side representing ±I stand
ard deviation. (Adapted from Iffy el al: see legend of Fig. 11.} 

those conceived during the summer and the lowest averages in 
those conceived in the fall (51). Menstrual age (MA) can be 
estimated from the CRL measurement .(47). For the 20- to 50· 
mm range the equation is: MA = 46 + 0.71(CRL). For the 
50- to 200-mm range the equation is: MA = 64 + 0.41(CRL). 
Table 2 correlates menstrual age with foot length. fetal weight. 
and CRL. If one desires to predict these fetal dimensions ~or a 
given menstrual age, linear interpolation of this table should 
be satisfactory. Studies have also been made that per:mit ex
trapolation of these data to other measurements such as head 
diameter. arm. palm. and leg lengths. and the weight and func
tional status of various internal organs (50,52-56). 

Second Half of Gestation (Immature, Premature, and 
Mature Groups) 

The direct relationship between menstrual age of the fetus and 
certain body measurements continues throughout the second 
half of gestation. An accurate means ·of determining age and 
level of maturity of the fetus during this period is necessary 

Because the definitions of viability. immaturity. pre
maturity. and maturity of the newborn differ from clinic to 
clinic and from country to country. se\·eral different methods 
of classifying the conceptus hy age ha\·c hcen used. In mo~i 
studies fetuses \1·ith,mcnstrual age~ of 20 thru 42 weeks e~hihit 
a weight growth pattern that appro\imatcs a sigmoid curve 
(Fig. 14). Traditionally. they have been classified into three 
groups: immature. premature. and mature. Each group has 
approximate· weight and crown-heel length limits (immature. 
500-1.000-H.m and 23-35 cm: premature. 1.000-2.500 gm and 
35-47 cm; mature. above '.!.500 gm and 47-50 cm). Immature 
fetuses' are often included in tile nonviable group along with 

Table z. 'Correlation of Menstrual Age to Foot length. Fetal Weight. 
and Ctown-Rump.length 

Menstrual Foot Lc11gth Fetal Weight Crr11 .. n-Rump 
Age (Days) (mm) (gm) Length (mm) 

52.4 1.78 0.20 14:80 
60.1 2.45 0.82 22.64 
66.3 2.83. 0.95 25.33 
73.8 4.91 3.49 44.09 

81.2 9.30 16 13 63.19 
'88.0 12.15 35.50 82.8) 

95.5 12.27 3t>06 83.11 
102.2 16.47 S~.64 100.90 

109.6 20.66 11050 116.00 
116.5 21.29 117.92 118.81 

123.3 24.78 162.14 133.81 

129.9 27.23 198.27 144.06 

137.5 29.72 246.IJ 154.20 

sot Rn: lff, L Jakob(l\'its . .\.Westlake W. et al: Earh intrauterine de,.elop· 
men!: I. The "ate or 11rowth or Caucasian emlif\O• and ietuse• between the 6th 
and 20th weeks of !!<'•lation. Pediatric.< 56: 17,1. 1'175 

1 " 'in Leslie Iffy and Harold A. Kaminetzky, · 
Raymond Gasser' "Eh'bryology andf F~tot £Wies and Perinatology • Copyright 1981, Principles 
eds. , Principles and Prc:ictice do . s ~~ogy Renrinted bv permission of John Wiley & 
and Practice of Obstetrics an Perina · . -
Sons, Inc. 
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figure 14. Increase in bod) Wl!ight of fetu:> during second half of 
gestation according to menstrual age. Based on 11,000 single births. 
Center line represents mean birth weight with :t2 standard deviations 
indicated (95'< of a gi,·en group lies ~'ithin "'2 standard deviations). 
r\ote that body weight at 20 weeks is higher than indicated in Fig. 12. 
(Adapted with modification·from Hendricks CH: Patterns of fetal and 
placental growth: The second half of normal pregnancy. Obs1t·1 
Gynewl 2'4:357. l9M.) 

those ha\'ing a gestational age of less than 20 weeks. It seems 
desirable. however. to place fetuses between 500 and 1,000 gm 
in a separate category since survival of as many as 25% of 
them have been reported by some clinics. In addition, the sur
vival of a fetus weighing less then .mo gm has been recorded 
(57). With continued efforts and a deeper under;tanding of 
fetal requirements, methods will be devised that will allow 
progressi\·el~ more such fetuses to sur1·il'e. Liveborn infants 
weighing less than 2,500 gm have a sun·iral rate between 80% 
and 90'<. but two-thirds of those not sunil'ing weigh less than 
l.300 gm, (58J. 
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eoncerned. Assuming that legislative bodiee are able to en
gage in this exactin1 task;• it ia diftlcult to believe that our 
Conatitution requiru that they do it aa a prelude to protect
ing the health of their citizens. It ill even more difllcult to 
believe that this Court, without the resources available to 
those bodies entrusted with making legislative choices, be
lieves itself competent to make these inquiries and to revise 
these st.anda.rda every time the American College of Obstetri
cians and Gynecologists (ACOG) or similar group revises its 
viewa about what is and what is not appropriate medical pro
cedure in this area. Indeed, the ACOG standards on which 
the Court relies were changed in 1982 after trial in the 
present cases. Before ACOG changed its standards in 1982. 
it recommended that all. mid-trimester abortions be per
formed in a hospital. See Akron Center for Reproductive· 
Bea.ltlr., Inc. v. City of Akron, 651 F. 2d 1198, 1209 (CA6 
1981). As today's decision indicates, medical technology is 
changing, and this change will necessitate our continued func
tioning as the nation's "e:x: offici.o medical board with powers 

. to approve or disapprove medical and optU"ative praetfoes and 
· standards throughout the United States." Planned Parent

hood v. Da11{ort.h, 428 U.S. 52, 99 (1976) (WmTE, J., concur
ring in part and dissenting in part). 

Just as improvements in medical technology inevitably will 
move forward the point at which the State may regulate for 
reasons of maternal health, different technological improve
ments will mov~ backward the point of viability at which the 
State may proscribe abortions except when necessary to pre
serve the life and health of the mother. 

In 1973, viability before 28 weeks was considered unU.Sual. 
The fourteenth edition of L. Hellman & J. Pritchard, Wil
liams Obstetrics, on which the Court relied in Roe for its un
derstanding of viability, stated that "[a]ttainment of a [fetal] 
weight of 1,000 g [or a fetal age of approximately 28 weeks 
gestation] is • • • widely used as the criterion of viability." 
Id., at 493. However, recent studies have demonstrated in· 
creasingly earlier. fetal viability •1 It is certainly reasonable 
to believe that fetal viability in the first trimester of preg
nancy may be possible in the not too distant future. Indeed, 
the Court baa explicitly acknowledged that Roe let't the point 
of viability "flexible for anticipated advancements in medical 
skill" . Colautti v. Franklin, 439 U. S. 379, 387 (1979). 
"[W]e recognized in Roe that viability was a matter of medi
cal judgment, skill, and technical ability, and we preserved 
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the auib.ilify of the term." DttmfortA, aupm, 428 U.S., at 
64. 

The Roe framework. then, ii clearly on a collision coune 
with itself. Aa the medical riab ot various abortion proce
dures decrease, the point at which the State may regulate for 
reasons of matemal health is moved further forward to actual 
childbirth. Aa medical science becomes better able to pro
vide for the separate existence of the fetus, the point of via
bility is moved further back toward conception. Moreover, 
it ia clear that the trimester approach violates the funda
mental aspiration. of judicial decision !J18)d.ng through the 
application of neutJ:al principles "sufftciently absolute to give 
them roots throughout the community and continuity over 
significant periods" of time • . •• " A. Cox, The Role of the 
Supreme Court in American Government 114 (1976). The 
Roe framework is inherently tied to the state of medical tech· 
nology that ex:i.Bts whenever particular litigation ensues. Al
~ough legislatures are better suited to make the necessary 
factual judgments in this area, the Court's framework forces 
legislatures, as a matter of constitutional law, to speculate 
about what constitutes "accepted medical practice" at any 
given time. Without the necessary expertise or ability, 
courts must then pretend to act as science review boards and 
examine those legislative judgments. 

The Court adheres to the Roe framework because the doc
bine of stare dec-fris "demands respect in a society governed 
by the rule of law." Ant., at 2. Although respect for stare 
deciais cannot be challenged, "this Court's considered prac
tice [is] not to apply atare decim as rigidly in constitutional 
a.s in noneonstitutional cases." Glidden Com:pa.ny v. 
Zdanok, 370 U.S. 530, 543 (1962). Although we must be 
mindful of the "desirability of c0ntinuity of decision in eon- . 
stitutional questions ••.• when convinced of former error, 
this Coutt has never felt constrained to follow precedent. In 
constitutional questions, when correction depends on amend
ment and not upon legislative action this Court throughout 
its history has freely exercised its power to reexamine the 
basis of its constitutional decisions." Smith. v. All wright, 
321 U. S. 649, 665 (1944) (footnote omitted). 

Even assuming that there is a fundamental right to termi
nate pregnancy in some situations, there is no justification in 
law or logic for the trimester framework adopted in Roe and 
employed by the Court today on the basis of stare decitria. 
For the reasons stated above, that framework is clearly an 
unworkable means of balancing the fundamental right and 
the compelling state interests that are indisputably 
implicated. · 

II 
• Irrespective of the ditllculty of the taak, legislatures, with their supe

rior fact.finding capabilities, are certainly better able to make the nece&-
1111')' judgmenta thal1 are Colll'ta. 

•OM study abon that infants born alive with a gest.atiollll age of 1eu The Court in Roe correctly realized that the State has im-
than 25 weekl and weight between 500 and 1,249 grams have a~ chance • portant interest& "in the areas of health and medical stand-
of surrivll. See Phillip, et al., Nf0flt1t4l Mortality Ri.lkfor tM Eiglttiu: arda" and that it]he State bas a legitimate interest in seeing 
TM lmport4nce of Birtll, W tligll.tl~ Al• Groupa, 68 Pediabiai 12Z to it that abortion, like any other medical procedure, is per-
(1981). Another reeent comparative study shows that preterm infants formed under circumstances that insure maximum safety for 
with a weight of 1000 grama or leu born in one hospital had•~ rate of the patient." 410 U. S., at 149, 150. The Court aJst,;, recor· 
surrivll. Kopelman, TM Sma.llut Pretimn. 111,fa1!.l.a: RlaaOM for Opti-
minl a.M.NN Dilemma.1, 132 Am. J. Diae&aea Children 461 (1978). An nU.ed that the State has "a.noth.er important and legitimate 
Infant weighing 484 grama and having a gestational age of 22 weeka at interest in protecting the potentiality of human life." Id..., at 
birth ia now thriving in a Loil Angeles hospital, and the attending physician 162 (emphasis in original). I agree completely that th~ State 
bU stated that the infant hu a "9611 chance of survival." Waahington. · bas these interests, but in my view, the point at which these 
Poet, March 31, 1983, P. A2. col. 2. The aborted fetua In No. 81-186, interests become compelling does not depend on the trimea-
Simopowlof v. Vi7Jini4, "°'''weighed 496 F'lllM and wu approximately ter of pregnancy. Rather, these interests are ,__nt 
22 patational weeka. r ---

Recent development& promiM even ,nater 1UCC1111 in oven:omin( the th:rqughou.t pregnancy. . 
varioua respiratory and immunological neonatal complicatiODI that stand in TiuS Court baa never failed to recognize that "a State may 
the way of incnued !etll viability. See, •· g., Beddia, et al., NN Tc• properly assert important intereits in aafeguarding health 
'4iqwfar Sm>o-Cont7'0l of Al'f4rial ~ Teviott in Pntt:ma lflfanta, 6' [and] in maintaining medical standards." 410 U. S., at lM. 

• Archives of DiMue Childhood 278 (1'79). "11iere ia abllOl.utAtly no que&- It cannot be doubted that aa )oH as a state statute is within 
don tbai iD the ewTent era there li.u been a IWlt.ained and Pl'OF'lllive im- -
provement in the outlook tor 1\ll"Vivll ot ama11 prematW"ll lntantl." stem. "the bounds of reason and [doea not] aasume{] the character 
11dnliw Ccn of tM hf·Tllml 111/a.ffl, 2' Daniah Med. Bull. 144 (19'19). of a merely arbitrary 8at .... [then] [t]be State .•. must de-

Reprinted by permission fran The United States law Week, copyright 1983, by 
The Bureau of National Affairs, Inc •. washinn+nn n r 
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21 PREMATURE BABIES 

· BlltTH WEIGHT: 

range 845 grams (1 lb. 14 oz.) to 343 grams (12 oz.) 
- 16 weighed less than 750 grams 
- 11 " " 11 650 grams 

6 " fl fl 550 grams 
2· " n ° 450 grams 

, 
· GESTATIONAL AGE AT BIRTH (calculated from L.M.P.) 

- 19 were less than 30 weeks 
- 14 " 

,, II 28 ~ .. II 

- 10 
,. ·n tt 26 " 

6 ti " " 2~ " 
4 II tf U· 22 . " 
1 was n It 20. If 

SVRVIVAL· 

All 9ut· one have sJ&rvi ved ., 
. - . (one' dt~d of ;fulminating pne~ia, 5, weeks after -''Jlifi~> 

NORMALITY: 

All are apparently developing nprmally. 

0.U CP,mP,Ued by: J.C. 1l111ke, M.D. 
7634 Piaeglen DtiYe , 
·Cincinnati, Ohio 45,224· 



-

GES'l'ATIONAL AGE 
AT BIRTH 

1. 36 weeks 
2. 32 II 

3. 29 II 

4. 28 II 

5. 28 II 

6. 28 " 
7. 28 II 

8. 27 " 
9. 27 II 

. 

' 

21 PREMTIIRE BABIES 

NAME 

. 

boy, Lee B. 
girl, D.R . 
girl, Shannon c. 
boy, Christopher ~· 
girl, Cherrie Lee L. 
girl, Kat:lna. F~· 

·gir\,: Regina .Lynne. 
girf, ME3lkeya K. 
girl, Jacqueline B. 

l 
I 
1. 

- BIRTH WEIGHT 

·aoo gm.-, 1 lb. 5 pz. 
670 gm., 1 lb. $ oz. 
595 gm., 1 lb. 5 QZ • 

• -
65Q gm., 1 lb. t·oz. 
680 gm., 1 lb. 8 oz. 
850 gm., 1 lb. 7 oz. 

' 

845 ·gm., 1 lb. 14 ora .. 
510 'gm., 1 lb. 2 .;oz.' 

.340 gm •• ---- :l-2 oz. -------·---- .... _, __________ .......,;;..,__ __________ _ 
girl, Pamela :P,. .800 'gm.·, 1 lb. 12 oz. 10. 26 

11. 26 
12. 25 

13. 25 
14. 24 
15. 24 

16. 23 
17. 22 
18. '21 

" 
" 
" 

, 2 days 

, 3 days 
·~-------

" 
It 

II 

II 

" 1 day , 
" 2 days 

' 

. 

girl, Cheryl P. 735 gm., 1 lb. 1() ;oz-. 
girl, Sherrie ,Lynn s.;- 6'15 ··gm., 1 lb. 7. ·oz. 

boy, 'Richard c. 
girl, Martine M. 
girl, Alicia M.aria J>. 

813 gm. 1 lb. 12 S/-6.0il. 
.. 453 gm., 1 lb. . . 
. e;14 . gm. 1 .lb. 6 3/~ oz. 

'g:lrl Tascha B" • 
girl .Tracy L. 

580 gm., 1 lb. 4! oz . 
938 gm. , 1 lb. 3 oz. 

girl1 Suzanna ~· 794 gm., 1 lb. 12 oz. 
......... --·-~~··- ... - . ·--·- ----- •·w~-

19. 
20. 
21. 

21 II girl,, Marie J~·· 652 . gm.• 1 lb. 7 oz. 
21 II girl, Kelly·T. 596 gm., 1 lb. 5 oz. 
19 " 6 days .J:x>Y~ Marcus tl. • 780 gm., 1 lb. 1Q o~. 

'' ·. 

For p~u:pn•- <>E compari.son11 it may be of interest that 'the baby boy. 
Hlled. by Dr. Edlin was Z4 weeks sestat:lonal age and weighed 755 gr8J.!S. 
Sixteen of these babies we~ghed less aD.d atx were bom younger:. 

Daia compiled by: J~·c. Willke, M.D. 
7634 Pi,neglen Drive 
Cincinnati. Ohio 45224 



Frankie Pulls Through at Bethesda 
Born 31/2 Months Prematurely, 
Infant Leaves Neo-Natal'Unit 

(Edltor'1 Nate: While Navy ' so thin U couldn;t retain.much 
Times doe! not like to reveal Its water and this method also acted 
nrws stJurces. In this case an as a humidifier. · 
l'Xttption Is being made. The let- Lt. Crndr. Stephen M. Golden, 
lcr above, which brought the head or the Bethesda neo-natal 
fascinating story of Frankie intensive care unit said that 
Krutsky la our 1tlenllon, iJ also a Frankie had less tha~ a ftve per· 
warm and touching Valentine's cent chance of survival when he 
Day message worth sharing with was born after 24 weeks in the 
all our readl'nc.) womb and weighed only 600 

By NANCY GRIFFIN grams: "He Is ·derin~tely the 
T._si.11 w.i,.. youngest baby to survive at Be· 

WASHINGTON _The story or thesda," said the doctor. "Al· 
}'rankle Kruh:ky III begins on though our advanced equipment 
Oct. 18, 1978, when his mother helped, the starr care from nursc;s 
Sandrawentlntolabor3\1 months and attendants a~d the baby s 
early and delivered a one-pound, own s.~rength pulled him 
one-ounce baby at Bethesda Naval through. 
Medical Center. Nurses sat beside Frankie 24 

lie was 13 Inches long, his eye- hours a day watching monitors, 
lid~ sUH were fused together and giving medicine, drawing blood 
no one expected him to live. The and anticipating problems. The 
tiny bundle was rusht'd to the in· care given the child would have 
rant Intensive care unit at Bethes- cost between $80,000 and $120,000 
da and Immediately hooked up to at a civilian hospital, Golden esti-
lift'·lliUpportinit machines. mated. 

Frankie wu kept warm thHe Premature babies In the lnten· 
first days or lire by beln~ put Into sfve care unit are nursed along 
a pla!!tlc box that was then wrap- from hour to hour. Room ror error 
ped in Saran Wrap. His skin was Is minimal. Every machine, every 
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test given endangers the child's 
lire because the baby's body is not 
developed enough to tight infec
tion. The blood circulating in the 
small body weighs less than two 
ounces, so every time a blood test 
is given, a transfusion also must 
be glven to replace what has been 
taken out. 

Frankie had Jived two months 
before his parents began having 
hope he would survive. On Decem· 
ber 5, he was taken ofr the 
respirator and breathed by him
self. His body continued to ma~ 
lure, the skin thickened, the 
organs began to work, enzymes· 
were produced and he began strck
ln g from a bottle so Intravenous 
nulds could be stopped. , 

Arter living almost four months 
In the hospital, during which time 
his parents visited him every 
other day and called on the days 
they couldn't come from Quantico 
where they live, Frankie met the 
criteria for discharge. He could 
breathe room air without using a 
respirator, he had demonstrated 
constant growth and his parents 
were capable or caring ror him. 

GOiden said there still may be 
complications such as. n~rologi
ca I problems, but as ·or now, 
everything looks fine. Frankie will 
return to Bethesda tor much test
ing in the coming months so doc·· 
tors can monitor his development. 

When his parents dressed him to 
take him home, his blue knitted 
pa_nts, the smallest size made, 
came up to his· arm pits and the 
matching top reached his ankles: 

He was 18 inches long, weighed 
a robust five pounds, 3% ounces 
and he was 113 days old. If he had 
been born on schedule, he would 
have been two days old. 

-

..... 

CSl•lf--11¥ "°" M11ef•l 

LAST CHECK before releasing Frankie to go home with his parents is 
made by Lt. Cmdr: Stephen M. Golden, who has been caring for the 
infant since he was born 3 V2 months prematurely on October 18. 

. . 
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2 'miracle' babies. beat odds 
Girl most 

premature 
to survive 

SAN DIEGO (UPI) 
- Doetors announced 
yesterday they are <~ar
in g for an infant girl 
believed to be tlie mo:>t 
prnmature bahy ever to 
survive hirth. 

Ernestine Ilndgins 
was 18 weeks pre
m:1ture wht•n she WrtS 

born Feb. 8, weighed 
OAly 1 pound, l OllO('C 

anil wns 12 inchrni long, 
said lJr. Morton L. Co· 
hen, medical director 
of Children's Hospital 
neonatal unit. 

The baby, born to 
j two houscke<!purs, 
'Gloria Patterson, 27, 
and Ernest lltHlgiM, 
24, was lister! in good 
condition. Doctors have 
i.,riven the infant, who 
hm1 gained more than 
13 ounces, a "!15 p!ir· 
cent" chance to sur
vivt!. 

"Before Ernestine 
came: along, the chance 
of a hahy surviving at 
this stage of develop
ment was zero," said 
Cohen. "8he certainly 
i~ special." 

I for hi rt h rt!portPrlly 

erases the reeord for 
prematurity held by 
another Snn Diego 
hahy, Mignon (Mimi) 
Pnnlknor, horn Nov. 7, 
l!J78. She was horn 17 
weeks premature and 
also weighed about 1 
pound, 1 ounce. 

Cohen said female 
in fan ts born pre
rnatu'rely have a better 
chance or survival than 
premature male babies, 
but doctors are not 
sure why. 

Ile said Ernestine 
has developed chronic 
lung damage charac
teristic of premature 
habies, hut the damage 
is comddered minor. 
She is being kept on a 
respirator and is being 
fed high-caloric formu
la through a tuhe in
i;erted in her stomach. 

Patterson said a doc
tor who examined her 
before she delivered 
the bahy tolt! her it was 
doubtful the Infant 
would ::;urvive. 

"The first time l 1mw 
E!rncstine, i;he SPf'med 
real, real little," she 
:;airl. 

A holn 

Tiny Ernestine Hudgins, believed the most premature Infant to sur
vive, gets lovlng care from 1parents at San Diego, Calif. hosp!-

Copied by permission of United 
Press International, copyright 
owner. 
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Smallest human alive 
breathing on her own 
VICTORIA (UPI) - A four-month pre

mature infant considered the smallest 
human being alive in the world - rested 
peacefully in a hospital incubator 
Wednesday breathing on her own, a doc-
tor said. # 

"She ls the youngeSt human alive in 
the world," sald Dr. Wadleh El-Mah
moudi, the pediatrician for 14-ounce Me
lissa Maurer, born 4 months prematu~}y 
on June 1. 

"They say in the Guinness Book (of 
World Records) that in Englan,d, they 
bad one baby born at 10 ounces, 1'4 years 
ago. Now, she (Melissa) is the youngest 
and the small~1. human being alive in 
tlli!.whole world," he said. 
.... 'l"be mother, Sandy Maurer, Is optimis
tic her daughter will survtve. 

"I think she's going to make lt. She's 
my miracle baby," ~urer said. 

'lbe tiny blor1de infant has breathed on 
her own sint.>e her birth. Nurses in rhe 
neonatal intensive care unit at the Citizens Memorial Hospital in Victoria, 50 

. miles south of Houston, said they keep a 
: ','yatchful eye on her all the Urp.e." 
. · • Nurses have propped pillows around 
. fer to minim.ire any movements to pre-
yent her from burning calories that could 
ousi her to lose precious weight. 

THE POST (Houston) 

Jlme 9, 1983 

"The only thing near her is a bear that 
makes fetal noises like the womb," said 
one nurse. 

"So far there are no complications 
that usually happen with prematurity," 
the doctor said. 

Although El-Mahmoudi agrees the 
cltild Is a miracle, he gives her only a 20 
percent chance of surviving. 

"As every day passes, I'm more hope
ful. We go hour by hour. The more time 
passes, the better her chances are of sur
vival," he said. 

"So far she appears completely nor
mal, just premature," the doctor said. 

Maurer told doctors she was unaware 
she was pregnant until "several days pri
or to.delivery,'' El·Mahmoudi said. 

"She had two tests that were negative, 
and the third test was positlvt'. WhPn she 
knew she was prf'gnant ... a rouple of 
days later, she went into labor," the doc
tor said. 

The tiny infant weighed one pound, 
two ounces at Wrth, but quickly drnppe<l 
down to 12 ounces because she could not 
be fed . 

Doctors inse1·ted a tube through her 
navel to feed her a mixture of p1·otcins, 
dextrose, antl vitamins to keep her alive. 

~·· . 

i>-~J.~:~·.. "•, < . 

El-1lf ahmoudi holds Af elissa 
as her mother watches 

-APpboto 

Copied by permission of United 
Press International, copyright 
owner. 
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Contact: Doug Badger or 
Norm Bendroth 
(202) 544-1720 

TWO A.C.O.G. PAST PRESIDENTS, 26 PHYSICIANS AFFIRM FETAL PAIN 

Washington - A group of 26 physicians, includiny two Past Presidents of the 
American College of Obstetricians and Gynecologists {ACO¥), todor wrote President 
Reagon in support of his contention that fetuses "often feel pain" qur ing abortions. The 
President made the statement during his January 30 speech to the Notional Religious 
Broadcasters convention. . ' 

"Over the lost 18 years, real time ultrasonogrophy, fetoscopy, study of the fetal 
E.K.G. (electrocardiogram) and fetal E.E.G. (electroencephalogram) hove demonstrated 
the remarkable responsiveness of the human fetus to poin,u the letter said. 

. The letter was prompted by a statement mode by Ervin E. Nichols of ACOG in the 
New York Times. Nichols, purporting to speak for ACOG's 24,000 members, said that 
Reagon was wrong to contend that fetuses feel pain. "We ore unaware of any evidence of 
any kind that would substantiate a claim that pain is perceived by a fetus," he said. 
Nichols subsequently admitted to the Washington Times that he Jocked both "expertise" 
and "intimate knowled~e" of fetology. 

The letter, signed by physicians with expertise in the discipline, stated, "The abili
ty to feel pain and respond to it is clearly not a phenomenon that develops de novo at 
birth. Indeed, much of enlightened modern obstetrical practice and procedure seeks to 
minimize sensory deprivation of, and sensory insult to, the fetus during, at, and ofter 
birth... · 

"Mr. President, in drawing attention to the capability of the human fetus to feel 
pain, you stand on firmly established ground." 

Dr. Richard T. F. Schmidt and Dr. Fred Hofmeister, both Past Presidents of 
ACOG, were among the letter's signatories. Other signers included Dr. Vincent Collins, 
Professor of Anesthesiology at Northwestern University and the University of Illinois; Dr. 
Matthew Bulfin, a fellow of the American College of Obstetricians and Gynecologists; 
Dr. Bernie Pisani, President of the New York State Medical Society; Dr. Watson Bowes, 
Professor of Maternal and Fetal Medicine at the University of North Carolina; and Dr. 
Denis Cavanaugh, .Professor of Obstetrics and Oynecology at the University o(. .. South 
Florido. · 

-30-



,, 
"When doctors first began invading the sanctuary of the womb, they 
did not know that the unborn baby would react to pain in the same 
fashion as a child would. But they soon learned that he would." 

--Dr. H. M. I. "'Liley 

~'Lip tactile response may be evoked by the end of the ~th week. 
By 10.5 weeks, the palms of the hands are responsive to light 
stroking with a hair, and at 11 weeks, the face and all parts of 
the upper and lower extremities are sensitive to touch. By 13.5 to 
14 weeks, the entire body surface, except for the back and the top 
of the head, are sensitive to pain. 11 

, 

--Stanislaw Reinis and Jerome Goldman 
The Development of the Brain 

"The fetus needs to be heavily sedated. The changes in heart rate 
and increase in movement suggest that these stimuli are painful for 
the fetus. Certainly it cannot be comfor~able for the fetus to 
have a scalp electrode implanted on his skinr to have blood taken 
from the scalp or to suffer the skull compression that may occur 
even with spontaneous.delivery. It is hardly surprising that in
fants delivered by ·difficult forceps extr.action act as if they have 
a severe headache. '' 

'--"What the Fetus Feels" 
British Medical Journal 

11 As early as e.ight to ten weeks gestation, and definitely by thir
teen and, a half weeks, the human fetus experiences organic pain." 

--Vincent J. Collins, M.D. 
Diplomate and Fellow, 
American Board of Anes

thesiologists 

"Dilatation and evacuation, for example, where fetal tissue is pro
gressively punctured, ripped and crushed, and which is done after 
13-1/2 weeks ;when the fetus certainly responds to noxious stimuli, 
would cause organic pain in the fetus. Saline amnioinfusion, .where 
a highly concentrated salt solution burns away the outer skin of 
the fetus, also qualifies as a noxious stimulus." 

--Thomas D. Sullivan, M.D. 
FAAP 
American Academy of Neurosurgeons 

I 

"It can be clearly demonstrated that fetuses seek to evade certain 
stimuli in a manner which in an infant or an adult would b~· inter
preted as reacti'on to pain. " 

--Richard T. F. Schmidt, M.D. 
Past President, ACOG 



, I 

11 By 13-1/2 weeks, organic response to noxious stimuli occurs at 
all levels of the nervous system, from the pain rec~ptors to the 
thalamus. Thus, at that point, the fetal organic response to pain 

. is more than a reflexive response. It is an integrated physio
.. logical attempt ~o avert the noxious stimuli." 

--William Matviuw, M.D. 
Diplomate, ACQG 

"Psychologist Thomas Verney notes in The Secret Life of the Unborn 
Child that some researchers now belieV'E?that the embryo,--eien in 
the first weeks of life, 'possess enough self-awareness to sense 
rejection and enough will to act on it.'" 

--Landrum Shettles and David Rorvik 
Rites of Life 

"Fetuses (during the last four-and-a-half months of their develop
ment) do feel pain. ··They have the same response as a newborn baby. 
We treat fetal patients just like we treat newborns." 

--Dr. Michael Harrison, Co-Director 
, Fetal Treatment Program 

Univ. of Calif. at San Francisco 
Quoted in Washington Times 

"Whatever the method used, the unborn are experiencing the greatest 
of bodily evils, the ending of their lives. They are undergoing 
the.death agony. However inarticulate, however slight their cogni
tive powers, however rudimentary their sensations, they are sentient 
creatures undergoing the disintegration of their being and the termi
nation of their vital capabilities. That experience is painful in 
itself." 

--Professor John T. Noonan 
Univ. of Calif. at Berkeley 

,r 
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Period of Gestation 

One of the most important factors United Kingdom, according to the creased tram 0.04 percent of all 
in the evaluation of morbidity and most recent available reports abortions in 1974 to almost 3 per-
mortality associated with abortion is (1978-81). cent in 1980 (Philip, 1981). The 
the period of gestation at which the Among the areas for which com- higher proportions of second-
pregnancy is terminated. The tra- parable statistics on legal abortions trimester procedures among non-
ditional division has been between by period of gestation are available resident women obtaining abor-
abortions in the first trimester and for recent years, the proportion of tions in New York State in 1973-80, 
those in the second trimester, that second-trimester abortions was contrasting with a downward trend 
is, between those performed at 12 highest in India, followed closely by for residents, suggest a selective 
weeks from the onset of the last Scotland, England and Wales, and, migration from other areas where 
menstrual period (LMP)1 or earlier at some distance, Canada. India first-trimester abortions (performed 
and those at 13 weeks or later. suffers from a general shortage of in clinics) became more rapidly 
However, accumulating experi- medical services, but it is certainly available than second-trimester 
ence, primarily in Great Britain and no mere coincidence that abortion abortions requiring hospitalization. 
the United States, has made it clear services are less accessible in Brit- By the same token, the rising pro-
that this dichotomy is not sufficient, ain and Canada than in most of the portions of late abortions among 
because morbidity and mortality in- other western countries shown in nonresident women aborted in 
crease with the progress of gesta- Table 13. According to the Lane England reflects the increasing · 
tion even within each trimester. Un- Report the average interval be- availability of first-trimester abor-
fortunately, period of gestation is not tween a British woman's first con- tions in the Netherlands, France, 
uniformly reported in available sta- . tact with a physician and the per- Germany, Italy, and other countries 
tistics. In some countries (e.g., formance of the operation was about of western Europe; 
Canada, England and Wales), the four weeks (United Kingdom, 1974a, By shifting some abortions from 
form used for the notification of le- Vol. 3, pp. 4 and 6). In <;:anada, a January to the preceding Decem-
gal abortions includes an entry for few years later, it was eight weeks ber, the trend to earlier abortion in-
the date of onset of the last men- (Canada, 1976, p. 146). Second- creases the number of abortions in 
strual period, and gestation is trimester abortions occur l~ss often a given calendar year. A reduction 
tabulated in terms of completed in Sweden and Japan, where elec- by one week in the average dura-
weeks. In other countries (e.g., tive abortion is now permitted up to tion of pregnancy generates an in-
Czechoslovakia, Scotland), dura- 18 and 24 weeks, respectively, and crease of almost 2 percent in the 
tion of prem1ancy is reported by the very rarely in Czechoslovakia, Hun- number of abortions. 
physician in terms of weeks, which gary, and Yugoslavia, where, as · Late abortions occur most fre-
to him or her may mean· ordinal elsewhere in eastern Europe, they quently among women of low so-
week, nearest week, or completed are generally authorized only on cioeconomic status (Figure 9) and 
week, corresponding for "12 weeks" medic~! indication. especially among the youngest 
to n-83 days, 81-:-87 days, or A shift toward earlier abortion has women (Figure 10). The strong in-
84--90 days, respectively. Hence, occurred in almost all countries for verse association of period of ges-
information on time trends and group which data are available, most dra- tation and woman's age probably 
differences within countries is more matically in Sweden, where the reflects the inexperience of the very 

· ·reliable than comparisons among mean duration of pregnancy young in recognizing the symptoms 
countries. dropped from 14.1 weeks in 1968 of pregnancy, their unwillingness to 

Even when not prohibited by law, to 9.9 weeks in 1980. This trend accept the reality of their situation, 
abortions are infrequently per- probably reflects a growing aware- their ignorance about where to seek 
formed at more than 20 weeks of ness among women and · physi- advice and help, and their hesita-
gestation, ranging from 0.2 percent cians that abortion is less danger- tion to confide in adults. Economic 
of all legal abortions in Canada and ous early in pregnancy than later on considerations and, in many places, 
0.4 percent in Sweden to about one and, in some countries, the increas- regulations prohibiting surgery on 
percent in the United States and the ing availability of abortion services. minors without parental consent also 
, A distinction must be made between "men- Major exceptions a.re Hungary, contribute to delays. 
strual weeks" (from LMP) and "gestational where legal restrictions have re- The slight declines in the propor-
weeks" (from estimated date ot conception, suited in some delays, and Den- tions of abortions performed at eight 
or two weeks less than menstrual weeks). In mark, where . terminations follow- weeks or earlier, combined with in-
this fact book, the period of gestation is al-
ways stated in menstrual weeks from LMP. ing diagnostic. amniocentesis in- creases in second-trimester proce-

Reprinted with the permissioo. of me Population Council f ran Christq:lher Tietze I Induced 
Abortion: A V\Torld Review, 1981, 5th edition {New York: 'Ihe Population Council, 1983), 65 
p. 65-67. 



66 Period of Gestation 

Is higher after a late abortion than 
FIGURE 9 . Percent distribution of legal abortions by weeks of gestation after an early one. 
and occupation of woman or husband: England and Wales, 1973 !:One category of second-trimefl 
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dures, observed in most countries 
among older women, reflect pri
marily the association of high-order 
pregnancies with economic and 
cultural deprivation. Abortions on 
medical grounds are also more 
common among older women, and 
some women in their 40s may' mis
interpret the amenorrhea of preg~ 
nancy as the onset of menopause. 

.. 13-16 weeks 

.ml 17 weeks or more 

·No Information is available on the 
timing of illegal and self-induced 
abortions for any country. Survey 
data are not reliable sources of in· 
formation, because a long time may 
have elapsed between the abortion 
and the interview; nor are hospital 
records to be depended on for such 
data, because the risk of compli
cations requiring medical attention 

mention: selective abortion to pre-. 
vent the birth of infants with major 
physical or mental defects (United 
States, 1979a). In many cases, the 
presence of such a condition can. 
now be determined in utero with 
certainty or near-certainty, · most 
often by amniocentesis and cell cul
ture, but also by such other meth
ods as biochemical analysis of the 
amniotic fluid, ultrasonography, and, 
in some cases, direct visual inspec
tion of the fetus (f etoscopy) and fe·· 
tat blood sampling. Conditions that 
can be detected in utero include 
Down's syndrome (mongoloid idi
ocy}, Tay-Sachs disease (amau· · 
rotic familial idiocy), sickle cell ane~ 

' mia, neural tube defects (NTDs, 
primarily anencephaly and open 
spina bifida), and many others. In 
addition, it is possible to identify the 
sex of the fetus, permitting the se
lective abortion of male fetuses, one
half of which would be affected t y 
sex-linked disorders, such as hem
ophilia, if the pregnant woman is 
known to be a carrier. 

Because all procedures for the 
prenatal detection of fetal abnor
malities require highly trained health 
personnel and some may result in 

· injury to the pregnant woman or to 
a normal fetus (Medical Research 
Council, 1978; NICHD, 1976), they 
are practically useful only if high
risk pregnancies can be identified. 
For many rare conditions, the only 
clues presently available are the 
prior birth of a defective child or such 
clinical signs as hydramnios, which 
is often associated with fetal mal-
formation. However, pregnancies at 
risk for some conditions, such as 
NTDs and Tay-Sachs disease, can 
be identified by screening tests. 
Screening for NTDs can be achieved 
by a simple, inexpensive test of ma
ternal blood serum. Tay-Sachs dis
ease occurs most frequently among 
Jews of eastern European origin, 

. one person in 30 being heterozy
gous for. the condition and, there
fore, a carrier of the disorder. Car-



rier matings have been successfully 
identified by community-sponsored 
blood tests (Kaback, 1977). In the 
case of sickle cell anemia, about 
one-tenth of all black persons in the 
United States are carriers and 
readily identifiable, but the methods 
used for the diagnosis of homozy
gous and, therefore, affected fe· 
tuses are still experimental and not 
ready for routine use (Chang, 1982; 
Orkin, 1982). Because the inci
dence of Down's syndrome in
creases steeply with maternal age, 
it has been recommended that am
niocentesis be offered to all preg
nant womelil over age 35. 

Prenatal diagnosis is rarely pos
sible prior to 16 weeks of gestation, 
and in some cases a definitive de
termination may not be available 
before 22-24 weeks of gestation, at 
the borderline of fetal viability. The 
importance of such procedures lies 
in the fact that findings are negative 
in more than 95 percent of cases. 
Although It is never possible to 
guarantee a perfect baby, the pro
spective parents can at least be re
assured that their child will not suf
fer from the disorder that had been 
suspected or feared. Prenatal diag
nosis backed up by selective abor
tion thus makes procreation possi
ble for couples 'who might otherwise 
avoid childbearing, perhaps by 
aborting all pregnancies. 

At present, the number of abor
tions performed on the basis of pre
natal diagnosis is quite small, even 
in developed countries. Because the 
procedures have been in use only 
since 1968, most prospective par
ents and even some physicians are 
not aware of them, and compara
tively few centers exist where they 
can be carried out. In the United 
States, about 125 prenatal diagno
sis programs were active in 1978, 
but only 1 O to 15 laboratories were 
adequately staffed and equipped for 
the diagnosis of Tay-Sachs disease 
or NTOs. The number of diagnostic 
amniocenteses performed in 1978 
was on the order of 15,000, com
pared with 150,000 to 200.000 
pregnancies at risk under currently 
accepted criteria (United States, 
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FIGURE 10 Percent distribution of legal abortions by weeks of 
gestation and woman's age: New York State, 1980 
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1979a). By 1982, the number of 
programs had risen to at least 155 
and the number of amniocenteses, 
to at least 30,000 (Kaback, 1982). 
The number of abortions then per· 
formed on the basis of prenatal 
diagnosis may have been on the or· 
der of 1,500, or one-tenth of one 
percent of all legal abortions in the 
United States. However, each of 
these abortions has averted a ma· 
jor catastrophe for a family. 

Although damage to the fetus by 
exposure to rubella (German me3· 
.;les) during the early weeks of 

Age 

.. 13-16 weeks 

.. 17 weeks or more 

pregnancy cannot be determined by 
amniocentesis, the risk to the child 
to be born is great and is a signifi· 
cant ground for abortion, especially 
in times of epidemic. The numbers 
of abortions associated with rubella 
in the United States in 1964 is 
thought to have been around 3,500, 
dropping to about 1,000 in 1965 and 
to about 300 per year . during 
1966-68, by which time the epi
demic had subsided (Tietze, 1970). 
Rubella was then not recognized by 
the laws of any state as a valid in
dication for abortion. 



Righl in the middle of one of those inevitable 
di&CU11ion1 of abortion pracdcca and ethia, 10me
one brought in the day' 1 ncwapaper with the story 
from Mount Sinai. This would have provoked in 
any case an inconclusive argument, potentially emo
tional, and probably productive of no new light of 
moral reasoning. In the Bossey situation, ho\\'.ever. 

, the report on the doomed Down's baby carried a 
particular poignancy, because of a remarkable film 
we had seen the previous evening. 

When measured by every critical criterion, this 
film is superb. Titled Stepping Out, it was produced 
in Australia by Chris Noonan. At the film festival 
in Milan recently it won the grand prize for movies 
related to the International Year of Disabled Per
sons. It is a trne story, filmed in verite; but it is 
not just a documentary. 'Let us say· that it is the 

. ·most persuasive affirmation imaginable of the hu
manness of persons afHicted by Down's syndrome. 

In Sydney there is an institution for·persons with 
'this disability. They call it "intellectual disability," 
•which is no euphemism. The community consisu 
of adolescent and mature men and women as well 
as children. To this place came a man from Chile: 
an expert teacher of yoga, music, rhythm, drama . 
and dance. With ;m extraordinary degree of, pa· 

· tience, .,:tact and persistence, this man showed the . 
young women and men what they otherwise would 
never have known they could do. They could use 
color and costume with delightful aesthetic effect. 
By pantomixµe and dance they could convey cmo- . 
tions and tell stories of human distress, longing 
and hope. 

After some weeks of his presence in the ·com
munity, rehearsing the people; with ·sober and re

, spectful care, the man realized that they were 
capable of presenting something far better than an 
institutional fun-night show. Agreements were 

lmade with the. glorious new Sydney Opera ~ouse. 
Professional costumes were purchased. Tickets 
·were sold ·to fill the house. And all the while the 
,C.meramen achieved outstanding shots of the per
'tonners in make-up an.d dress rehearsal. The great. 
night. arrived. The film shows masterful close-ups 
of. the faces of those awaiting their cues. lntellec· 
roally. disabled, to be sure; but they acted as . ama· 
teur actors always act before their performance. And 
when they appeared on stage, their presentation was 
not that of lovable-pitiable "Mongols .. who had been 
tatight, like walking dogs, to.do entertaining tricks. 
They presented human art in musical motion and · 
gesture, personal feelings and understanding in fa. 
ciat expression and rather 5quinting eyes. · 

The climax of the evening's program was a young 
mart's portrayal through ,ballet of the anguish and 
·suicide of Cho-cho-san, after Lieutenant Pinkerton 
of Puccini's Ma.dama Butterfly ab~doned her· (li11 
Japanese wife) an~ their ~ild.·The ~ng ova~on 
given by the standing audience was miles away from 
mere patronizing applause for well-meaning elfort. 

Document #25 

lt was an ovation of 1uch apontaneity and sincerity 
u might .have been accorded Australia's Joaa 
Sutherland on the same stage. 

11 . 

There arc times in ~he ongc>ing, intensifying de. 
bate over "Who ahall Jive?" when the familiar ar. 
gumenta Jose their sting. A woman'~ right? Un •. 
wanted pregnancy? Quality of life? Insupportable ·. 
burden? Needlcn .Uffering? Sanctity of life? God'1 
gift? By now we know them all: pro and con and 
in between. In our ecumenical gr9up ·it was noted 
that Europeans, British and North Americans arc: 
more and more adopting the idea that genetically 
abnormal ba~ies ought not be allowed to be born. 
Much of the gileuwork has now been removed. 
Obstetrical technology with laboratory testing can 
deal. with about 300 of the 31000 known kinds of 
genetic disability. So why not,' with good reason, · 
save parent$, ,families, institutions and society the 
trouble "'°d expense? And why not, with a sense 
of mercy, spare these disabled boys and girls the 
unhappy arid meaningless lives that must await · 
them? ~.·· · . 

Unhappy? Meaningle5s? Jn many cases, so it 
· seems. But we who have seen Stepping Out will 
not soon forget the expression of joyous fulfillment 
on the face of that male Cho-cho-san, robed in 
silken splendor, holding aloft the hara-kiri sword, 
and returning a look of triumph to the audience 
which clapped and cheered in approval. 

j. ROBERT NELSON. 

J. Robert Nelson,. "Stepping out of 
Down 1 s Syndrcme," 1he Christian 
Century, August 12-19, 1981, p. 790. 



JAMA, October 5, 1979, Volune 242, Nllmber 14, 
p. 1455-1456. Copyright 1979, Arrerican 
Medical Association. 

Document #26, 

Medical News 
October .5, 1979 

Abortion for 'wron-g' fetal sex: 
an ethica1-·1.egal dilemma 

.. Please doctor, :we have three girls and we want to 
know the sex of our ·new .baby," says the couple 
seeking prenatal diagnosis. "Can you help us?" 

The ethical dilemma facing the physician in such 
cases, although perhaps less :Pressing than some in 
applied ·human genetics, is certainly one of the most 
difficult to resolve in all of medicine. 

Because abortion is a procedure that never elicit."! a 
noncommittal ·response, and because many genetics 
counaelors are pediatricians who regard the fetus as 
the primary patient, it is extremely difficult for the 
·~lor not to interfere in the·decisions of parents 
seeking fetal sex determination for the purpose of 
choosing the sex of their next child. 

In fact, the nature of the physician-patient rel~
tionahip and way in which the physician presents the· 
information:learned from prenatal diagnosis (mainly 
amniocentesis)- invariably influences the parents' 
decision. 

There is some -debate, however, about the right of 
parenta to cltoose. the sex of their child (and· abort a 
fetus of the wrong gender), ·regardless of whether it is 
morally unpalatable to others. 

Cues like this are infrequent, but physicians 
contacted at major medical centers that : provide 
genetics -services· around the country ·all have bad 
experienfe with them. It is the general consensus that 
sqch ca&eB will .become mor~ common as population 
-presaures increase and the public becomes better 
informed of the availability of procedures1ike amniO.. 
centesis . 

. ""The idea of aborting a ·fetus for gender. rea'sons 
alone is not aeceptabie to most genetics counselors," 
8&JB John -C ... Flet:cher, ·PhD, special. uaistant for 
bioetlaie!S t.o the director.of ·the National Institutes of 
Health CliDic&l Center, Betbesda, Md.·"But in taking 
this position, these people. are overlooking .a deep-set 
contradiction in:their behavior. It is -inconsistent for 
phJBidans t:O perform abortions for other reasons and 
then to refuse sex.choice eases OD the basis that this is 
a tri"fializatioD." 

Aec0rding to, Fleteher, ·the moral issue surrounding 
sex choice as . a reason for · abortion should ·be 

. appl'OIChed only in terms·of the· legality-of the proce
dure u-defined by the US-Supreme Court. The rules 
gn.nt .. women the freedom ·to determine their own 
nproductive f11tures by ·prohibiting the creation of 
public tests.of,the reaaons for which a woman might 
Dllderao an ahOrtion. · 

Abortion .for the purpose of aex Choice ia legal, 

JAMA. ·0ot1i, 1979-Vol ,242, .No. 14 

argue the ethicists. There :inevitably will be some 
disturbing reasons for abortion, but these should not 
deter physicians from protecting the right of .women 
to make such decisions in the first. place. 

"If you accept the Supreme Court's decision on 
abortion, then you must ·accept sex choice as a valid 
reason for the procedure," says Fletcher. 

The issue was discussed at the recent Symposium 
on Genetics and the Law in Boston sponsored by the 
National Foundation-March of Dimes. Most genetics 
clinics later contacted by JAMA MEDICAL NEWS said 

· they refuse to handle these cases altogether. Some 
refer patients to other facilities where the informa
tion can be obtained. Some attempt to discourage 
parents from making such requests, but if couples 
insist, they will provide amniocentesis for gender 
determination of a presumably.normal fetus. 

"We exert a fair amount of pressure against using 
amnioceptesis for this·purpose. We're openly negative 
with patients about it," says Jerry Mahoney, MD, of 
the Department of Human Genetics at Yale Universi
ty ~hool of Medicine, New Haven, Conn. "The doctors 
here won't do.an abortion simply because the parents 
aren't happy with the sex of their child. 

"However," he adds, "once we•ve performed prena
tal diagnosis, we never withhold information. ·We 
have Do right tO impose our ethical standards on 
anyone. The patients could go somewhere else for the. 
abortion, and we would never know." 

Noting that the sex of· the fetus is incidentally 
revealed in every amniocentesis procedure, Mahoney 

· estimate& that three fourths of the couples he coun
sels, when :told that the sex of their fetus will be 
identified, are eager to accept the information. 

"Most of our chromosome study patienta also want 
to know the sex of their fetus," says Sarah Finley, 
MD, of the Laboratory of Medical Genetics at the 
University of Alabama in 'Birmingham. "We don't 
perform amniocentesis just for that reason. However, 

. we will refer patienta to other faeilities where they 
might be able to get this kind of service." 

One such facility is Bioscience Enterprises in ·Van 
Nuys, Calif. Bioscience accepts samples of intrauter
ine ftuid through the mail from licensed physicians, 
.analyzes the ·sample, and prevides a ·complete karyo
~chart from. which the physician .can identify any 
genetic abnormalities, as well as the sex of the fetus. 

. Says Bill Jackson, an attorney for ·Bioscience, "Our 
service. could conceivably be used as the basis for a 

continued oa ne:r:t paoe 
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COflti1tsled ~ • . . ;! , ., ... previous paoe 
dt!ciaion to have an abortion .. However,'the physician 
decides.what t.ests are appropriate f0r his patient. We. 
take • morally neutral.t1taml." 
~ fll!lerJ· phyaician involved in genetics .coun

seling contacted by JAMA llEDICAL NEWS stressed the 
importance of letting couples make their· own decl
_,.in caaes. of iilformation obtained. from prenatal 
cB8Postic teeluilqnes. · · 

"1t 'it absolutely· not. the•role or the right of ·the 
phniaian to J'8880ll with patients in tbae ca1e9;" eaya 
Aubny MUUDlky, MB, MRCP, director of the: genetics 
di.Won -at .Maasaoliuaetta General Hospital, BOaton. 
"OaR:e we- have. performed a teat.· it is the patient's 
right to. have all the information· derived ·from .that 
te&t. Y-ou :can't become·inyolVed· in. the f"mal decision.'~ 

Despite assel'tion11.of objecti'rity., however; "doctbrs 
are routinely· refu&ing to perform· amniocentesis ·for 
nondiapostic reasons," says ;I>liil Riley, an attor.ney 
with experience·in iasuea of human genetica and, now 
a ilJJrqi.~~tudent at the Yale·Medical Sc}l.90!. "And 
none of tb.elr .. reasons. noid· water. 'l'Jiere is a much· 
~ eue t.O 6e inad9 iii favor of ~ocentesis for 
... ~11 thul •net it.'~ · . 

flOme·of the reasons eommonly liven tor. refusing 
amniocentesis ft>r lei.al NX.determination are these:, 
(1). The· tamnology ·is a · aeuee ·reaource. (2)' This -is 
aoeial.engineering without full appreeiation of possi
ble eonsequeneas. (81 Sa is Jiot.a diseae,and pbysi
ciana .cannot legalb' be forced to· provide· nonlife
...nng pr:ocedurea. :(4.) There is still· some risk in 
anuaioeentesis. 

"The scarce resources argument is rapidly beeom
iDI obsolete," Jiays .RiJey, ".and no one knowa·enough 
about the accia1 engineering aspect of the situation to . 
.mike a well-informed eonelusioJL A•· for the risk of 
_,.0aentesis; it is minim&l.· The· real reason doctors 
_. Nfuaing to perform amnic>centesis ·in these c8ses 
is }lel'IOnal. oppositiOP." 
. 8-ys Fleteher, ."Practitioners are erecting their own. 

telta. ·for abortion in these cases. They think . that 
hec:ause tbey are prenatal diagnosticians they are 
18Dlehow bett.er than ·the rest. Doctors are going to 
have to realise. that. the piblic bas. caught up with 
lmowledge « prenatal diagnoai~ They are going to 
hoe to .t.art:·enmsing some hUmility." 
· There -are athu iadieationa that some physicians 

i.D.l'olved: tn. pneties eounaeling have set themselves 
up .. gatekeepers. 

In an attempt to discover how COtlDlll8lors -regard the 
uae of prenatal diagnosis. specifically to determine 
pDcter, Clark Fraser, MD, of the Montreal ehildren's 
8-pi~. sent ·separate .Jett.era. to two. fP'.OllP8 of 
putica.couDlelora. 

'l'he first letter asked simply if the physician would 
~ amniocentesis in·&· .case where -the mother 
IOGlht only ·knowledge of the ~ of her fetus. Ttie 
..and. letter ptesented a.· more complicated case in 
which.a couple already had six gb:Ja and, after serious 
091111Ultation and much agonizing, sougbt;.amniocente-
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sis for sex determination. with a. possible· abortion iri 
mind. Would the physician perform the· procedure? 

Fraser found that a euhstantially'greater·number 
of the pliyeicians·queried an&W~ .· .... to·· the second 
letter. Of physicians, who r.eceivet\\ t:letter; 20% 
answered yes.. ··· 

''Tliese cases are: infrequent,"· told JAMA 
11znm.AL HBWS. "I find them personal offensive. In 
thi1 type of case we. sit down with the family and talk · 

·about it.·· 
''Wlien the mother realiZes ·that she .;ti have to 

wait until .the second. trimester [amniocentesis is 
performed between the 14t:h and~ 16th week .of preg
naney} when the baby is.getting hig aud·beginning to 
kick, ahe may wen. decide not to go through with it. 

"OCcasionally the couple is insistent," Fr.aser says. 
''Then we· either refer them or do it ourselves.."· 

The question arises as to whether the physician 
should remain. involved at all in. prenatal diagnosis 
and amniocentesis. Fletcher has his .doubt&. "The 
doctor complains about being treated as a. teehaician 
in these cases, but th~ technology is rapidly·becoming 
well known. Perhaps physicians should get out .of this 
business altogether. I -don't know." 

Maey physicians· disagree. "British . studies now 
angest that .tPfJ ·tllsk of feW death fl'()JQ &mniocenj;e· 
sis m~ybe ae·hia:D u.1.%," notes Dorothy Warbuton, 
Pill)~ a genetics counselor at ·Columbia-Presbyterian 
Medical Center, New York.· "It is entirely appro
priate th•t physicians remain responsible for the 
use of this ·technology. If a patient came in and 
demanded a GI series or to have. all her teeth 
pulled, wo-µld you comply! Experts use their judg· 
ment ev•ry day. Why should we provide amniocente
sis on demand?" 

"It is the responsibility and the moral obligation of 
the physician to safeguard the use·of this technology 
and to see that it is not abused," adds Milunsk:y. 

Whether thE3e cases constitute abuse or proper use 
ol amniocentesis is the crux of the matter: Only a test 
in· the civil courts could decide such an ethical ques
tion, and to date no such case has been encountered. 

"I suspect that if such a case ever occurred," says 
attorney Riley, "~be_pat.ien.t eeekinKffttal.8:.Bx inf~ 
tion for_wha~!er 'urp_oae w~n~'! '!i_n, After all, much 

, 'Ot tnis technology was· developed with federal. money; 
· and the public has a right tO direct access." -

· mtdl 1tflly, "1 thtnt tRlcli ·a case would be particu
larly strong if it arose at a.Jd;ate--run institution,.say, 
a state university hospital. If a woman· is. willing to 
pay for this service, ·I think the state would have a 
very: difficult time trying to deny her &eeeBI to it. The 
procedure is legal, the facilities are public. There 
should be no obst:roction·tofree choice." 

trnbTtnen, i&ys Robert Gorlin, DDS, MS,-ehairman 
of the Department of Oral Patbol0gy and :a memcal· 
geneticist at the University of Minnesota Medical· 
School1 Minneapolis, "I'd tell a patient who· came to 
me with such a request to go and get loat." 

-by JOHN Ewarr 

Medlcal·Newa 
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fringes upon a woman's "COMtitutional right to obtain 111 , 
abOrtion." Ante, at 20-21. For the same reasons, we al.-
6.rm the Court of Appeals' judgment that ! 188.0'25 ia 
unconstitutional 

Ill 
We tum now to the State's second-physician requirement. 

In Roe v. Wade, 410 U. S. 113 (1973), the Court recognized 
that the State has a compelling interest in the life of a viable 
fetus: "{T)he State in promoting its interest in the potential
ity of human life may, if it chooses, regulate, and even pro
scn'be, abortion except where it is necessary, in appropriate 
medicaljudgment, for the preservation of the life or health of 
the mother." Id., at 164-165. See Colautti v. Fmnklin, 
439 U. S. 379, 386--387 (1979); Beal v. Doe, 432 U.S. 438, 
445-446 (1977). Several of the Missouri statutes undertake 
such regulation. Post-viability abortions are proscribed ex
cept when necessary to preserve the life or the health of the 
woman. Mo. Rev. Stat. § 188.030.1 (Supp. 1982). The 
State also forbids the use of abortion procedures fatal to the 
viable fetus unless alternative procedures pose a greater risk 
to the health of the woman. § 188.030.2. 

The statutory provision at issue in this case requires the 
attendance of a second physician at the abortion of a viabl~ 
fetus. § 188.030.3.. This section requires that the second 
physician "take all reasonable steps in keeping with good 
medical practice . . • to preserve the life and health of the via
ble unborn child; provided that it does not 'pose an increased 
risk to the life or health of the woman." See n. 3, suprG. It 
also provides that the second physician "shall take control of 
and provide immediate medical care for a child born as a re-
sult of the abortion." ' 

The lower courts invalidated § 188.030.3. T The plaintiffs, 
respondents here on th.i$ issue, urge affirmance on the 

crounda that the second-physician requirement distorta the 
traditional doctor-patient relationship, and iS both impracti
cal and coatly. They note that Missouri does not require two 
phyaiciana in attendance for any other medical or surgical 
procedure, including childbirth or delivery of a premature 
infant. 

The ftrat physician's primary concern will be the life and 
health of the woman. Many third-trunester abortions in 
Missouri will be emergency operations,' as the State perm.it.a 
these late abortions only when they are necessary to pre
serve the life or the health of the woman. It is not unreason
able for the State to assume that during the operation the 
first physician's attention and skills will be directed to pre
serving the woman's health, and not to protecting the actual 
life of those fetuses who survive the abortion procedure. Vi
able fetuses will be in immediate and grave danger because of 
their premature birth. A second physician, in situations 
where Missouri permits third-trimester abortions, may be of 
assistance to the woman's physician in preserving the health 
and life of the child. 

By giving immediate medical attention to a fetus that is de
livered alive, the second physician will assure that the Sµ.te's 
interests are protected more fully than the first physician 
alone would be able to do. And given the compelling inter
est that the State has in preserving life, we cannot say that 
the Missouri requirement of a second physician in those un
usual cireumstances where Missouri permits a ·thlrd-trimes-

• ier abortion is unconstitutional. Preserving the life of a via
ble fetus that is aborted may not nfl:en be possible,' but the 

equivalent to childbirth at 24 weeks}. See also 8 Record 33, 78-81 (deposi
tion of Dr. Willard Cates) (16 weeks latest D&E performed). Apparently 
Dr. Crist performed abortiona only in Kamas, 2 Recol'd 334, 368, 428, a 
nate having no statutes comparable to § 188.030.1 and § 188.030.2, It ii 
not clear whether he was operating wider or f'amiliar with the limitationa 
impol!(!d by Missouri law. Nor did he explain the circumstances when 
there were "contraindications" against the uae of any of the procedures 
that could preserve viability, or whether his conclusory opinion Wllll limited 
to emergency situ.ationa. Indeed, the~ is· no recol'd evidence that D&E 

'The courts below found. and JUSTICE BLACKMUN's dissenting opinion ever will be the method that poses the least risk to the woman in those rare 
agrees, post, at 6-7, that then1 is no possible justification for a second-phy- . situationa where there are compelling medical reasons for performing an 
sician requirement whenever D&E is used because no viable fetus can aur- abortion after viability. If there were such instances, they hardly would 
vive a D&E procedure. 483 F. Supp .• at 694; 655 F. 2d. at 865. Accord· justify invalidating § 188.030.3. 
ingly, for them, § 188.030.3 is overbroad. Thill reasoning rests on two In addition to citing Dr. Crist in ita footnote, the District Court cited-
aasumptiona. First, a fetus cannot survive a D&E abortion, and second, with no elaboration-Dr. Schmidt. Bis testimony, refteeting no agree-
D&E is the method of choice -in the third trimester. There is general ment with Dr. Crist, is enlightening. Although he conceded that the at-
agreement as to the first propo11ition, but not as to the ·second. Indeed, tendance of a seeond physician for a D&E abortion on a viable fetua waa not 
almost aU of the authorities disagree with JUSTICE BucnruN's critical aa- necessary, he considered the point mostly theoretical, because he "simply 
sumption, and aa the Court of Appeals noted, the choice of this procedure [did] not believe that the question of viability comes up when D&E is an 
after viability is subject to the requirements of § 188.030.2. . See id., at elected metnod of abortion." 4 Record 836. When reminded of Dr. 
865, and n. 28. Nevertheless, the courts below, in conclusory language, Crist'a earlier testimony, he conceded the remote possibility of thil'd-tri-
found that D&E is the "method of choice even after viability is pollllible... mester D&E abortions, but stated: "I personally cannot conceive that u a 
656 F. 2d, at 865. No sch.olarly writing supporting this' view is cited by significant practical point. It may be important legally, but [not] fn>m a 
those courts or by the dissent. Reliance apparently is plaeed solely on the medical standpoint .••• • Ibid. Given that Dr. Crist'& discordant tetti-
testinrony of Dr. Robert Crist, a physician from Kansas, to whom the Di&- mony is wholly U118Upported, the State's compelling interest in protecting a 
trict Court referred in a footnote. 483 F. Supp., at 694. n. 25. This testi,. viable fetus justifies the second-physician requirement even though there 
many provides slim mpport for this holding. Dr. Crist's testimony, it may be the rare case when a physician may think honestly that D&E is 

· nothing else, ill remarkable in its candor. He is a member of the National required for the mother's health. Legislation need not accommodate 
Abortion Fede?lltion, "an or'gll!lization of abortion providers and people in- every conceivable contingency. 
terested in the pro-choice movement." 2 Recol'd •Us-416. He supported •There is no clearly expressed exception on the face of the statute for 
the use of D&E on 28-week pregnancies, well into the third trimester. In the performance of an abortion of a viable fetus without the ~ pbyiil-
some circumstances, he considered it a better procedure than other meth- ciao in attendance. There may be emergency situations where, for exam-
ods. See 2 Record 427-428. Hill disinterest in protecting fetal lite is evi- pie, the woman's health may be endangered by delay. Section f 188.030.3 
denced by his agreement "that the abortion patient baa a right not only to ill qualified, at least in part, by the phrase "provided that it does not poee 
be rid of the growth, called a fetus in her body, but also has a right to a an increased risk to the life or health of the woman." This ::lause reaaon-
dead fetus... Id .• at 431. Be also agreed that he "!n]ever ha{s] any inten- ably c:Ould be construed to apply to such a situation. Cf. J:i .C... v. Matlf.. 
tion of trying to protect the fetus, if it can be saved," i.d., and finally that UOll, 450 U. S. 398, 407, n. 14 (1981) (.rejecti.'lg argument that Utah statute 
"u a general principle" itJhere should not be a live fetus," id., at 435. might apply to i.ndMdu.als with emergency health eve needs}. 
Moreover, contrary to every other vfew, he thought a fetus could survive a 'See ACOG Technical Bulletin No. 56, n&PT'J n. 7, at 4 (aa bilh aa ~ 
D&:E abortion. Id. , at 433-134. None of the other physicia.ns who testi- live-birth rate for intrauterine instillation of uterotonk agents); Stroh .t 
fted at the trial, thoae called both by the plaintiffs and defendants. consici· Hinman, Reported Live Births Following Induced Abortion: Two and One-
ered that <111y uae of DltE after viability was indicated. See 1 Record Zl HalfY ears' Experience in Upstate New York, 126 Am. J. Obstet. GynfKIOL 
(limiting use or D&E to wider 18 weeks); 2 Reeol'd 381, 410-413 (Dr. Bob- 83, 1!8-84 (1976) (26 live birth11 following saline induced-abomon1; 9 follow-
ert Kretzschmar) <D&E up to 17 weeks; would never perform D.i:E after inc hysterotomy; 1 following oxtyocin-induced abortion) (one survival out 
26 weeks); 4 Record 187 (almOflt "inconceivable" to uae D&E after viabil- of38 l.ive births); 4 Recol'd i28 (50-62,. mortality rate for fetusea·26 and :rt 
tty); 7 Re®l'd 52 tD&E safest up to l8 weeks); id., at 110 {doctor not per- week.al; id., at 729 (25-92'1> mortality rate for fe't\l.le! 28 and 29weeka); id., 
forming D.tE put 20 weeks); id., t.t 111 (risks of doing outpatient D.i:E at 837 {50'll> mortality rate at 34 week.a). 

Reprinted by permission fran The United States law Week, copyright 1983, by The 
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Bow 
tbinp 
Sometimes 
Go 
Wrong 

I · Each substance also has an undesired 
side effect. Saline, an anti~oagulant that 
increases bleeding, can make minor bleed-
ing problems more serious and in rare cases 
even cause death. Prost.aglandin, because it 
causes muscles to contract indiscriminate
ly, was found to cause vomiting and diar· 
rhea in more than half the patients in early 
t.ests. Claims that it causes fewer major 
complications, which made it preferred to 
saline by many in the mid-19708, have now 
been questioned. AJ\d the high incidence of 
live births (40 times more frequent t.han 
with saline, according to one study) also 
has lessened its popularity. · 

But saline i.'! not foolproof either in pre
venting live births. Dr. Thomas F. Kere-nyi 
of Mt. Sinai Hospital in New York. the 
best-known researcher on saline abortions, 
said most live births result from "errors in 
technique" - either administering too 
small a dosaj!'€ <Jr ~ettini.: some of it into t.k: 
wrong part of the wmnb. 

. 
Of the various ways to perform an abor- ! D&E is being hail~d as extending the I the woman's nurturing amniotic. f1uid. is !' 

tion after the midpoint of pregnancy, there } safe and easy .techn1qtJ~ used for fi.i:st- drawn out fJf the wof!lb by an tn}ect1on 
is only one that never, ever results in live I trimester abort·1.ons (cutting or vai:uummg I throuJl"h ~er be,llY and is replaced with the I 
births. · . · . out the contents of the womb) well mto the · a~rt.1~:m-mducmg d_rug. (The ~ount of 
· It is D&E (dilatation and evacuation), I second three months of pregnancy. But flwd m the womb 1s kept relatively con

and not only is it foolproof, but many re· I there are dissenter_s. Dr; Bernard .Nathan- j st.ant to make sure the womb does not rup- , 
searchersconsideritsafer,cbeaperandles."> son, formerly a top.New ~orkC1ty abor- t.ure.) . . . . 
unpleasant for the. patient. However,· it is tionist, now an anti-abortion author and . The two inst1lla~1on subs.tances. work m 
particularly stressful to medic!l1 pE'r~onnel. lectut'er, s!lys t?at D&E "i.q a very danger- different ways. Salme sol.ut.10~ poisons the I 
That is because D&E reqwres literally ous tet;hnique. m t~,e hands ofanyone less fetu.<1, proba!Ny though mg~t1on, though 
cutting the fetus from the womb and. then, than highly i.:killed. . . the proces.s 1~ n~t completely understood. , 
reessembling the parts, or at least keeping Besides, D&E pu~. all the emot~onal Usually Wlthln six hours, ~he feta] h~t- ! 

. them all in view to assure that the abortion burden~ on the phymcWl. And there are beat stops. At the same time, the saline 
is complete. ' . other tec~~ques ~t all,?w. the doctor, ~ induces labor. t~oug~ supplemental doses i 

Ten.years ago it~ coll!ide!ed reckl~ one phy~1c~n put it.~ stick a needle m of other labor·1!1ducmg drugs often are I 
to do an abortion With cuttmg mstruments the (patient sl tummy, then leave the pa- given to speed this effect. 
after the first trimester of pregnancy. Now, tient to d.eliv~r the fetus vaginall;: as in . P!ostaglandin, on t~e other hand, is a 
improved instruments, more skilled practi- normal childbirth and nurses to assl!!t and di1rt1llate of the chem1eal. substance that ! 
tioners and laminaria _ bands of seaweed I dean up. . . causes m~les to ;nove. lt L~ ~hought !lot to .

1 
that expand when moist and are used to 1 These more common methods for abor- affect th.e fet~s drrectly bu, instead 1s.~ 
gently dilaf.(" the cervix, creating an open· : tioQ~ af~r ~M mid~oint of pregnano/ use tent at mdu~1np labor. Fe;n

1 
.d:ath. 1f 1t ; 

ing through whirh to extract fetal part.'>---- l the m~t1!lation of either &alme :;;oh:tion o~ . doe~ occur. ,5 30'"'.i prema,ur.1~~ and the I 
allow the teehniquf to he used much fatN. ! prost · ;;lanrlin. In thes~ procedure~. '.'(lm.:· 01 tr,,uma ,,f pa".:>:'r.:e ~·:rouc;h th,. tmH1 ::;in~!. 

A wrong estimation of gestationa.i age 
can cause either a saline or prostaglandin 
abortion to · fail. A larger-than-expected 
fetus might survive the trauma of labor or 
might reject a dose of saline (or urea, a 
third instillation substance sometimes 
used). 

And on the basis of physical examination 
alone, studies show, doctors miss tfie cor
rect gestatiqnal age by two weeks in one 
case out of five, by four weeks in one case 
out of 100, and sowetimes by more than 
that. Pregnancies can be dated more eiact
ly by a S-Onogram, a test that produces an 
outline image of the fetus in the womb, but. 
because of its cost (about $100) many doc
tors continue to rely on physical exams. 

There is one other abortion· technique, 
h}"lterotomy, but it is the least desirable of 
ali from several points <Jf view. Because it is l 
invasive surgery (identical to a Caesarean 
section)'. it has a tniJch higher rate of rom- I 
plication than dr1 the instillation tech·, 1 

niques. Usually done only after attempts to 
abort with saline have failed. it has the 
highest incidence of all of live births. 

As the infant is lifted from the womb. 
said one obstetrician, "he is only sleeping, 
like his mother. She is under anesthesia. 
and so is he. You want to know how thev 
kill him? They put a towel over his face so. 
he can't breathe. And by the time they get 
him to the lab. he is dead." 

Over the years, the chief criterion in 
choosing between abortion methods has 

·been safety for the patient.. Advocates of 
D&E contend that bleeding, perforation of 
the uterus and -infection all occur le!i$ fre
quently with D&E than with other meth
ods. Dr. Willard Cates of the Center for 
Disease Control in Atlanta prefers D&E. 
Because it can be done - unlike instilla
tion - in the early part of the se.cond tri
mester, he bas said, the need for as many as 
80 per<'('nt of the ·.-ery late abortions could. 
oc eumtmlft>(l. 

How very late are abortions performed? · 
His own clinic at Mt. Sinai, Dr. Kerenyi 

said, screens patients c1osely to make sure 
they are not past the le.gal 24-w~k limit. 
But in theory, he said, there is nothing to 
prevent successful saline abortions from 
being perfonned "virtually all the way to 
birth. At 30 weeks, say, you would just have · 
to draw off and inject that much more of 
the solution.'' 

Moat practitioners who were interviewed 
say they stop doing D&E at 18 to 22 weeks. 
But again, there appears to be nothing to 
prevent the technique from being used 
much later. 

"You can do it, you can do it," an abor
tionist, who would talk only if not quoted 
by name, said of D&Es 'late in pregnancy. 
"Some son-of-a-bitch misreads a ttonogram 
and sends me a woman 26 weeks. I've done 
it. You've just got to take your time and be 
carefol. And YNl're not going to eno up 
with a live birth."~ 



Nurse to Senate: ·•ashamed' of profession 

It wa.1 a .. good n11w1, ba.d n•w1" 
1tory. Florida'• call for a human life 
amendmtnt, uia. 1ptcia.l con• 
stitutional convention. gaintd new 
support in·tA11 state unatt this year, 
and ea.sily won committu approual. 
But in thl state hou.se of repruen• 
tative1, opponent1 defeated ie ·in 
committte a.nd. 'houttd it down· on 
tlr.e floor. 

On• could · go on for pager 
onal:;zing whoe happrmed. Why· one 
It.oust of th1 legiJlatur1 wu prolife 
4nd. t111 other not ... where lobbying 
1ffort1 pgid off ... when support of the 
s,-natt leadership, made th11 di/· 
ferrnce .•• which ar1as of the state 
:were be.st organized, etc. . 

Trstimoniu at thrlhraring1 Wfrt 
Important too. Not only for th1 
b1nefit of tht Senate Rulu Com•. 
mittu m1mbtr1, but for other 
unators wctcliing later on TV. One 
simple testimony, given by Kathlel!n 
Molloy, a Jack1on1Jill11 nurse, 
nceiuid the hushed attention. of euen 
th1 pro-abortion. lobbyists in the.' 
room. and thanks to Florida Public ' 
Trl•uision.wcu watched by thou1and1 · 

. at home. When de finishtd, th1 pro• 
life resolution passed ulith a 12·4 

"vo.lt, including thr sup port of Dt1de's 
~en. Vernon l!ollowoy. and 
Broward's. Sen. Jim Scott. The· 
sponsor wa.1 Sen·. Van. Poole, .Ft. 
Lauderdale. 

. NURSE'S TESTIMONY 

~I'm a housewife 11nd & 

regh1tcred nurse from Jnc:ksonville. l 
retired from tho nursing profession 
when I bccnme pregnant with my 
first child and stnyed retired until my 
fourth child wo.s in the sixth grade. I; 
then returned to. work in my local 
hospital in the 'labor and delivery 
.room. Many things progressed in 
those years-some things regressed. I. 

"learned by seeing with my own eyes 
that to have an abortion is to rid 
oneself of a human being:1 

''I worked the 11 p.m~ to 7 
· · a.m. shift, and when we weren't busy 

I'd go out to help with the newborns. 
One night when I went to the nursery· 

.I aaw a bnssinet outside the nursery. 
There was a b11by in this bassinet-a 

. cr1ing. pedectly formed bi:'by- but 

Reprinted with pennission fran 1he Voice. 

there wn a difference In this child • 
She had been scolded. She wu the 
child of a saline abortion. 

vThis 'little girl looked as II she 
.had been ,put in a pot of boiliug 
woter. No doctor, no nurse, no purent 
to comfort this hurt, burned child. · 
She was left alone to die in puin. They 
wouldn't let her inside the nursey -

·they didn't even bother. .to cover her. 
"l wns ashamed of my 

profession that,· night I It's hard to 
bcliOV6 , this I Can happen in OUr 
modern hospital but it does. It 

·happens nll the time.· I thought a 
hospital · wna a pince to heal tlie 
sick- not a pince to kill. 

· "I nskcd a nurse in another 
hospital' what they do with their 
babies who are ahorted by saline. 
Unlike the hospital where l work, 
where the baby was left alone 
struggling for breath,-their hospital 
puts the infant in a bucket end puts 
the Hd on. Suffocution I ·Death by 
suffocation I 

"Another nurse said she· had to 
atop helping with abortions. The 
little severed 11rms and legs from . a 
sµct1on abortion were juat too mu~h 

for her to look at. 
"Gentlemen... le.dies... aren•e 

you happy our moms weren•t born in 
this generntion. It could have been 
one of us that ended in t.hat lonely 
bassinet -or in that ugly bucket. We 
must respect life. Please, I e.'sk you to 
support a constitutional con· 
vention ... thanks for listening.•• 

THE VOICE (Miami) 
May 25, 1979 
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Must Infanticide Be Tolerated as Part of Abortion? 
That troubling abortion-murder 

case involving California obstretician
gynecologist Dr. William Waddill is 
over, after two months-long trials. 

But the second mistrial (the jury 
deadlocked 11 to 1 for acquittal this 
week after eight days of deliberation) 
and the subsequent dismissal of 
charges against the doctor stiH leave 
a nasty residual question: Have we 
come one step closer to tolerating in
fanticide as a necessary adjunct to 
abonion? 

IT LOOKS THAT way, from the 
refusal of two juries to convict Dr. 
Waddill after repeated testimony that 
he not only orderd hospital nurses not 
to try to help a 2 poun~. 14 oun_ce, 
girl born following a sahne abortaon, 
but also that a pediatrician heard him 
debate aloud how be could kill her 
and saw him actively strangle her. (A 
first trial ended in a 7 to 5 deadlock 
after 11 days of deliberation.) 

Testimony in both trials indicated 
that the baby girl had survived the 
abortion performed on her 17 year old 
mother. that she was alive in the 
newborn nursery of Westminster Com
munity Hospital about an hour after 
her birth; and that she had some 
chance of survival as a normal child. 

BY FAILING TO convict the 
phys1c1an, jurors also managed to si· 

Joan 
Beek 

destep another troubling moral issue: 
How could jt be all right for Dr. Wad
dill to kill the Weaver baby on the 
morning of March 2, 1977, while still 
in the womb of her mother - but 
murder if he killed the same baby 
several hours later in the newborn 
nursery? 

Two mistrials, of course, do not 
set legal precedents. But they some
ti mes reflect public opinion - and 
perhaps influence it. And what the 
Waddill jurieS seem to suggest is that 
infanticide is au right if it can be con· 
sidered just another phase of abor
tion, that a mother is entitled not only_ 
to be free of an unwanted pregnancy. 
but also to have the infant dead. 
(Never mind that had the infant sur· 
vived and particularly if her mother 
had carried her a few weeks longer, 
dozens of couples would have wanted 
to adopt her.) 

THE HERALD (New York) 
June 18, 1979 
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WE'VE ALREADY come close to selves as a cruel people. Yet our 
extending the concept of abortion to sympathy for women with unwanted 
include infanticide in a few other pregnancies hu led us to kill unborn 
cases, Notes John T. Noonan Jr., law children by the painful process of dis-
professor at the University of Califo~- membering them alive or poisoning 
nia, Berkeley, in his new book. A Pn· them in the womb - and now, occa-
vate C)toice. · sionally, to kill them deliberately after · 

d t 
birth. . 

But how dangerous an repugnan The nation Is deeply and lntransi-
it is to c~ that line morally, legally gently split on abortion. But IS a be-
and medically. For it erases the prt> ginning, could we not re-examine our 
abortion argument that an ~nborn policies of pennissiweness toward !ll!C· 
child is not a living human being, but ond trimester abortion (except in 
merely a glob of tissue until its ripts medical necessity)? StoPPi•& second 
and protections as a hu'!'an perso.n trimester abortion would prevent.ba-
begin at the instant of birth. And it bies from being bom alive, like the 
leaves open-ended the question of Weaver infant. And it would eliminate 
when, then, can a life be terminated some of the current cruelties to liv· 
because it is "unwanted" by someone ing, unborn children - who can feel 
else. pain and do try to escape painful 

Many states do have laws requir· stimuli as early as the ttb week after 
ing active resuscitation of infants born conception. ' 
aliye following abortion. But t>abies IT IS URGENT that we define un
who survive abortion do face grave born children ·as human beings and 
risks of permanent mental and-or not globs of tissues for another rea
physical damage because of extreme son, too. Much mental retardation and 
prematurity and the injuries inOicted many congential disabilities that re
by the abortion process. What kind of suit in lifelong handicaps can be pre
a people are we, to let life begin like vented if parents and doctors take 
tblS. - or end w1lh infanticide? good care of unborn children from the 

beginning of their lives. Public opinion 
THE WADDILL case points up, must consider the unborn as real 

dramatically and sadly, the unre- children - not tissue globs - U we 
solved legal, medical and moral di· are to assure they will get the care 
lemmas in our current abortion they need. 
practices. We do not like to see our- o Chago Tntiune 

Copied by permission of 
The Chicago Tribune, 
copyright owner. 

{J 
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A BABY'S DEATH RAISES QUESTIONS: 

Is There No Longer Any Difference? 
The baby was born with a cleft 

palate, clenched hands and a number 
of internal defects, including a heart 
problem that could have killed him 
in a few months. , 

But that's not what he died of. An 
autopsy report listed the cause of 
death as cranial cerebral injury, skull 
fracture and blunt trauma. The 
baby's father, 35-year-old John 
McKay, described by a neighbor as a 
man with' "a heart of gold," is 
charged with pounding the child to 
death. . · 

According to United Press Interna
tional, several nurses at Ingalls · 
Memorial Hospital in Harvey, Ill., 
said they saw McKay, who 30 
minutes earlier had witnessed the 
baby's b.irth, take the infant out of 
the incubator. McKay, it is alleged, 
then repeatedly bashed the baby's 
head against the floor and then flung 
him into a corner of the room. 

It's such an awful, gruesome thing 
that it may be gratuitous to 'try to 
draw any conclusion, except, 
possibly, temporary insanity. 
(McKay is fi:ee on $200,000 bond on 
the condition that he undergo 
psychiatric tests.) And yet there are 
othe~ conclusions-questions, 
anyway-that won't go away. 

·For instance: In what way is the 
thing McKay is charged with dif
ferent from what doctors in .other 
cases have freely (if agonizingly) ad
mitted? I think of "Infant Doe," the 
deformed Indi~a baby that doctors 

. allowed to starve to death rather than 
repair his incomplete esophagus. 
(The baby also had Down's syn
drome.) 

Does it matter, except, perhaps, 

Is there a moral 
distinction between 
bashing the head of a half
hour-old baby or using a 
saline injection to kill the 
same baby a half-hour 
before birth? 

. Does it chatter whether the killing 
is performed by a doctor as agent of 
the parents or by the parents direct
lv? 
' Does it matter whethe; the act in

volved malice against the inf.mt or 
only sympathy for. the. parents? 
Whether the killer is nastv or kind? 

McKav, a veterinari~ with a 
"heart of gold," apparently is. kind 
enough. "I had to put my dog to 
sleep last week," a neighbor said, 

"but he worked for two days trying 
to save het befure he would do it. He 
cared for animals and he cared aoout 
people." 

Few of us would see anything ob
jectionable . if the kindhearted 
veterinarian had "put to sleep" a 
pitifully deformed puppy, although 
even in that case we might have been 
a liµle squeamish if he had simply 
bashed the poor animal's head in. 
But aren't babies and puppies dif
ferent? 

And then there is this question: 
What is the crucial difference be
tween killing a ·defective newborn in
fant whose deformities were 
previously unknown and killing an 
unborn baby as . soon as serious 
defects are discovered? Is there a 
moral distinction between bashing 
the head of a half-hour-old baby or 
using a saline injection to kill the 
same baby a half-hour before birth? 
. Some who describe themselves as 
being "pro-choice" insist that there is 
a crucial difference between killing a 
baby and interrupting a pregnancy, 
no matter how far advanced. Is this a 
distinction without a moral dif
ference? 

I don't pretend that the answers 
are, in all cases, easy. I do say that the· 
allegations against McKay give the 
questions new urgency. 

The doctor in the McKay case per
mitted himself one interesting con
clusion: "I think this is a fine exam
ple," he said~ "of the faults of having 
a father present at childbirth." 

I won't try to guess what he would 
have said if it had been the mother 
who was charged in the case. 

estheticallv, whether death comes as By Willimn RR.rpbmy. Mr. 1Wpbcrry is a 
a· result ~f withheld medical care, natitmally syndiaaed columnist. &printed by 
starvation, injection or bashing? William Raspberry permission of the Washington Post. 

oamAnmu:•nllli:t.>l>h~· Reprinted by Pennission of the washington Post. A.L.L. About Jssues!Demnba· l983/9 
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concerned. Assuming that legislative bodies are able to en
gage in this exacting task,• it is difficult to believe that our 
Constitution requires that they do it as a prelude to protect
ing the health of their citizens. It is even more difficult to 
believe that this Court, without the resources available to 
those bodies entrusted with making legislative choices, be
lieves itself competent to make these inquiries and to revise 
these standards every time the American College of Obstetri
cians and Gynecologists (ACOG) or similar group revises its 
views about what is and what is not appropriate medical pro
cedure in this area. Indeed, the ACOG standards on which 
the Court relies were ehanged in 1982 after trial in the 
present cases. Before ACOG ehanged its standards in 1982, 
it recommended that all. mid-trimester abortions be per
formed in a hospital. See Akron Center for Reproductive· 
Health, Inc. v. City of Akron, 651 F. 2d 1198, 1209 (CA6 
1981). As today's decision indicates, medical technology is 
changing, and this change will necessitate our continued func
tioning as the nation's "ex officio medical board with powers 

. to approve or disapprove medical and operative practices and 
standards throughout the United States." Planned Parent
hood v. Danforth., 428 U.S. 52, 99 (1976) (WmTE, J., concur
ring in part and dissenting in part). 

I 
Just as improvements in medical technology inevitably will 

move farward the point at which the State may regulate for 
reasons of maternal health, different technological improve
ments will move backward the point of viability at which the 

l 
State may proscribe abortions except when necessary to pre
serve the life and health of the mother. 

In 1973, viability before 28 weeks was considered unusu'al.. 
\ The fourteenth edition of L. Hellman & J. Pritchard, Wil
. Iiams Obstetrics, on which the Court relied in Roe for its un
[ derstanding of viability, stated that "[a]ttainment of a [fetal] 

weight of 1,000 g [or a fetal age of approximately 28 weeks 
gestation] is ..• widely used as the criterion of viability." 
Id., at 493. However, recent studies have demonstrated in
creasingly earlier fetal viability.5 It is certainly reasonable 
to believe that fetal viability in the first trimester of preg
nancy may be possible in the not too distant future. Indeed, 
the Court has explicitly acknowledged that Roe left the point 

"' of viability ''flexible for anticipated advancements in medical 
skill" Colautti v. Franklin, 439 U. S. 379, 387 (1979). 
"(W]e recognized in Roe that viability was a matter of medi
cal judgment, skill, and technical ability, and we preserved 

the flexibility of the term." Danforth, supra, 428 U. S., at 
64. 

The Roe framework, then, is clearly on a collision course 
with itself. As the medical risks of various abortion proc&
dures decrease, the point at which the State may regulate for 
reasons of maternal health is moved further forward to actual 
childbirth. As medical science becomes better able to pro
vide for the separate existence of the fetus, the point of via
bility is moved further back toward conception. Moreover, 
it is clear that the trimester approach violates the funda
mental aspiration. of judicial decision making through the 
application of neutral principles "sufficiently absolute to give 
them roots throughout the community and continuity over 
significant periods· of time . . . . " A. Cox, The Role of the 
Supreme Court in American Govenunent 114 (1976). The 
Roe framework is inherently tied to the state of medical tech
nplogy that exists whenever particular litigation ensues. Al
though legislatures are better suited to make the necessary 
factual judgments in this area, the Court's framework forces 
legislatures, as a matter of constitutional law, to speculate 
about what constitutes "accepted medical practice" at any 
given time. Without the necessary expertise or ability, 
courts must then pretend to act as science review boards and 
examine those legislative judgments. 

The Court adheres to the Roe framework because the doc
trine of stare decisis "demands respect in a society governed 
by the rule of law." Ante, at 2. Although respect for stare 
decisis cannot be challenged, "this Court's considered prac
tice [is] not to apply stare decisis as rigidly in constitutional 
as in nonconstitutional cases." Glidden Company v. 
Zdanok, 370 U. S. 530, 543 (1962). Although we must be 
mindful of the "desirability of continuity of decision in con
stitutional questions .•.. when convinced of former error, 
this Court'has never felt constrained to follow precedent. In 
constitutional questions, when correction depends on amend
ment and not upon legislative action this Court throughout 
its history has freely exercised its power to reexamine the 
basis of its constitutional decisions." Smith v. Allwrigkt, 
321 u. s. 649, 665 (1944) (footnote omitted). 

Even assuming that there is a fundamental right to termi
nate pregnancy in some situations, there is no justification in 
law or logic for the trimester framework adopted in Roe and 
employed by the Court today on the basis of stare decisi8. 
For the reasons stated above, that framework is clearly an 
unworkable means of balancing the fundamental right and . 
the compelling state interests that are indisputably 
implicated. 

II 
•Irrespective of the difficulty qf the task, legislatures, with their supe

rior fact-finding capabilities, are certainly better able to make the neces
sary judgments than are Courts. 

•One study shows that infants born alive with a gestational age of less The Court in Roe correctly realized that the State has im· 
than 25 weeks and weight between 500 and 1,249 grams have a 20% chance . portant interests "in the areas of health and medical stand-
of survival. See Phillip, et al., Ne011atal Martality Ri8k far the Eighties: ards" and that "[t]he State has a legitimate interest in seeing 
The lm']1(ll"f4nce of Birl.k W eightJGestatio?UU Age Groupa, 68 Pediatrics 122 to it that abortion, like any other medical procedure, is per-
(1981). Another recent comparative study shows that preterm infants formed under circumstances that insure ma."Cimum safety for 
with a weight of 1000 grams or less born in one hospital had a 42% rate of the patient." 410 U. S.' at 149, 150. The Court also recog-
survival. Kopehnan, The Smalust Pretmm lnfanf.8: Recuirms /err Opti-
mism and New Dilemm441, 132 Am. J. Diseases Children 461 (1978). An nized that the State has "another important and legitimate 
infant weighing 484 grams and having a gestational age of 22 weeks at interest in protecting the potentiality of human life." Id., at 
birth is now thriving in a Los Angeles hospital, and the attending physician 162 (emphasis in original). I agree completely that the State 
ha8 stated that the infant ha8 a "95% chance of survival." Washington has these interests, but in my view, the pojnt at which these 
Post, March 31, 1983, P· A2. col 2. The aborted fetus in No. 81- 185• interests become compelling .does not depend on the trimes-
Simopmdoa v. Virginia, poat, weighed 495 grams and was approximately ter of pregnancy. Rather, these interests are present 
22 gestational weeks. 

Reeent developments promise even greater success in overcoming the tkrov.gkrnd pregnancy. 
various respiratory and immunological neonatal complicatiol!ll that stand in This Court has never failed to recognize that "a State may 
the way of inereased fetal viability. See, e. g., Bedclis, et al., New Tech- properly assert important interests in safeguarding health 
11.iqu.dfcrrServo-Controlo/Arl.erialO:i:ygenTe"Tl8UminPreterml11fants,54 .[and] in maintaining medical standards." 410 U.S., at 154. 
Archives of Disease Childhood 278 ( 1979). "There is absolutely no ques- • 
tion that in the current era there has been a sustained and progressive im- It cannot be doubted that as long as a state statute is withiri 
provement in the outlook for survivai of small premature infants." Stern, "the bounds of reason arid [does not] a.ssumeO the character 
Inten.Bive Care of the Pre· Term Infant, 26 Danish Med. Bull. 144 (1979). of a merely arbitrary fiat .... [then] [t]he State ... must de-

Reprinted by pennission fran 1he United States law Week, copyright 1983, by 1he Bureau 
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cide upon measures that are needful for the protection of its 
people .... " Purity Extract and Tonic Co. v. Lynch, 226 
U. S. 192, 204-205 (1912). "There is nothing in the United 
States Constitution which limits the State's power to require 
that medical procedures be done safely .... " Sendak v. 
Arnold, 429 U. S. 968, 969 (WHITE, J., dissenting). "The 
mode and procedure of medical diagnostic procedures is not 
the business of judges." Parham v. J. R., 442 U.S., 584, 
607~8 (1979). Under the Roe framework, however, the 
state interest in maternal health cannot become compelling 
until the onset of the second trimester of pregnancy because 
"until the end of the first trimester mortality in abortion may 
be less than mortality in normal childbirth." 410 U.S., at 
163. Before the second trimester, the decision to perform an 
abortion "must be left to the. medical judgment of the preg
nant woman's attending p~cian." Id., at 164.& 

The fallacy inherent in the ~oe framework is apparent: just 
because the State has a com~elling interest in ensuring ma
ternal safety once an abortJ.1m may be more dangerous in 
childbirth, it simply does no~ follow that the State has no in
terest before that point that justifies state regulation to en
sure that first-trimester aMrtions are performed as safely as 
possible.7 

The state interest in potential human life is likewise extant 
throughout pregnancy. In Roe, the Court held that al
though the State had an important and legitimate interest in 
protecting potential life, that interest could not become com
pelling until the point at which the fetus was viable. The dif
ficulty with this analysis is clear: potential life is no less 'po
tential in the first weekS· of pregnancy than it is at viability or 
afterward. At any stage in pre~ancy, there is the potential 
for human life. Although the Court refused to ''resolve the 
difficult question of when life begins," id., at 159, the Court 
chose the point of viability-when the fetus is capable of life 
'independent of its mother-to pennit the complete proscrip
tion of abortion. The choice of viability as the point at which 
·the state interest in potential life becomes compelling is no 
'less arbitrary than choosing any point before viability or any 
point afterward. Accordingly, I believe that the State's in
terest in protecting potential human life exists throughout 
U.te pregnancy.· · 

III. 
Although the State possesses compelling interests in. the 

protection of potential human life and in maternal health 
throughout pregnancy, not every regulation that the State 
imposes must be measured against the State's compelling in
terests and examined with strict scrutiny. This Court has 
acknowledged that "the right in Roe v. Wade ean be under
stood only by considering both the woman's interest and the 

•Interestingly, the Court in Danfcrrth. upheld a reeordkeeping require
ment as well as the consent provision even though these requirements 
were imposed on first-trimester abortions and although the State did not 
impose comparable requirements on most other medical procedures. See 
Danforth., supra, 428 U.S., at 65-07, 79-81 (1976). Danfcrrth., then, must 
be understood as a retreat from the position oste1111ibly adopted in R0<1 that 
the State had no compelling interest in regulation during the first trimes
ter of pregnancy that would justify restrictions imposed on the abortion 
decision. 

'For example, the 1982 ACOG Standards, on which the Court relies so 
heavily in its analysis, provide that physicians performing first-trimester 
abortions in their offices should provide for prompt emergency treatment 
or hospitalization in the event of an complicatio1111. See ACOG Standards, 
at 54. ACOG also prescribes that certain equipment be available for office 
abortio1111. See id., at 57. I have no doubt that the State has a compelling 
interest to ensure that these or other requirements are met, and that this 
legitimate concern would justify state regulation for health reasona even in 
the first trimester of pregnancy. 

nature of the State's interference with it. Roe did not de.: 
clare an unqualified 'constitutional right to an abortion,' •••• 
Rather, the right protects the woman from unduly burden
some interference with her freedom to decide whether to ter
minate her pregnancy." Maher, 8Upra, 432 U.S., at 
473-474. The Court and its individual Justices have repeat
edly utilized the "unduly burdensome" standard in abortion 
cases.8 

The requirement that state interference "infringe substan
tially''· or "heavily burden" a right before heightened scrutiny 
is applied is not novel in our fundamental-rights jurispru
dence, or restricted to the abortion context. In S..in Antonio 
Independent School District v. Rodriguez, 411 U.S. 1, 37, 38 
(1973), we observed that we apply "strict judicial scrutiny" 
only when legislation may be said to hav'! "'deprived,' 'in
fringed,' or 'interfered' with the free exercise of some such 
fundamental personal right or liberty." If the impact of the 
regulation does not rise to the level appropriate for our strict 
scrutiny, then our inquiry is limited to whether the state law 
bears "some rational relationship to legitima~ state pur
poses." Id., at 40. Even in the First Amendment context, 
we have required in some circumstances that state laws ''in· 
fringe substantially" on protected conduct, GibBon v. Florida 
Legi.Blative Inve/jtigation Committee, 372 U. S. 539, 545 
(1963), or that there be "a significant encroachment upon per
sonal liberty," BateB v. City of Little Rock, 361 U. S. 516, 524 
(1960). 

In Carey v. Papulation Services International, 431 U. S. 
678 (1977), we eschewed the notion that state law had to meet 
the exacting "compelling state interest" test "'whenever it 
in\plicates sexual freedom."' Id., at 688, n. 5. Rather, we 
reqilired that before the "strict scrutiny'' standard was em
ployed, it was necessary that the state law "impose{ ] a sig
nifieant bUrden" on a protected right, id., at 689, or that it 
"burden an individual's right to prevent conception or termi
nate pregnancy by aub8tantially limiting access to the means 
of effectuating that decision .... " Id., at 688 (emphasis 
added). · The Court stressed tWi.t "even a burdensome regu
lation may be validated by a sufficiently compelling state in
terest." Id., at 686. Finally, GriBwold v. Connecticut, 381 
U. S. 479, 485 (1965) recognized that a law banning the use of 
contraceptives by married persons had "a maximum destruc-

•See Bellotti v. Ba.iTd, 428 U. S. 132, 147 (1976) (Bellotti l) (State may 
not "impose undue burdellll upon a minor capable of giving informed con-. 
sent." In Bellotti I, the Court left open the question whether a judicial 
hearing would unduly burden the R~ right of an adult woman. See 428 
U. S., at 147.); Bellotti v. Baird, 443 U. S. 622, 640 (1979) (Bellotti 11) 
(opinion of JusncE POWELL) (State may not "unduly burden the right to 
seek an abortion"); Harrill v. McRcu, 448 U. S. 'm, 314 (1980) aupra, 448 
U. S., at 314 ("The doctrine of R0<1 v. Wa.d8, the Court held in Maher 'pro
tects the woman from unduly burdensome interference with her freedom to 
decide whether to terminate her pregnancy,' [432 U. S., at 473-474], such 
as the the severe erimina1 sanctions at issue in Roe v. Wa.d8, supra, or the 
absolute requirement of spousal consent for an abortion challenged in 
Planned Parenthood of Central MisBO'UTi v. Danforth., 428 U. S. 52"); Beal 
v. Doe, 432 U. S. 438, 446 (1977) (The state interest in protecting potential 
human life "does not, at leilst until approximately the third trimester, be
come sufll.ciently compelling to justify unduly burdensome state interfer
ence .... "); Carey v. PC111Ulatio'll Services /nternaticmal, 431 U. S. 678, 
705 (1977) (POWELL, J ., concurring in part and concurring in the judgment) 
("In my view, [Roe and Griawold] make clear that the [compelling state in
terest) standard has been invoked only when the state regulation entirely 
frustrates or heavily burdens the exercise ot: constitutional rights in this 
area. See Hellctti v. Baird, 428 U. S. 132, 147 (1976). "). Even though 
the Court did not explicitly use the "unduly burdensome" standard In eval
uating the informed-a>nsent requirement in Planned Parenth.ood v. Dan· 
forth, 428 U. S. 52 (1976), the Wonned-consent requirement Cor first qi· 
mester abortiorut in Danforth. was upheld because it did not "unduly 
burden£) the right to seek an abortion." Bellotti /, supra, 428 U. S., at 
147. 
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