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MP ORANDUM

THE WHITE HOUSE

WASHINGTON

May 21, 1982

FOR: EDWIN MEESE I1_
EDWIN L. HARPER

FROM: MICHAEL M. UHLMANN

SUBJECT: Anti-Discrimination Language in Tuition Tax Credit Bill

I. The Problem

Some pro-credit groups (mainly Evangelicals) are strongly
insisting that we include provisions in the legislation which
would

(1) clarify the scope of the anti-discrimination language
itself (by addressing such matters as "intent vs.
effects", non-retroactivity, quotas, e .); and

(2) delineate the method by whirh +he anti-discrimination
provision 1s v be enforccu vy addressing such matters
as forum, burden of proof, elements of discrimination,
etc.).

Their overarching concern is to protect against future IRS
harassment. If the legislation does not address at least some of
their concerns, many of these groups will vocally attack the
Administration and/or withdraw support from the bill.

Most civil rights groups are opposed to tuition tax credits
on principle and will attack our legislation no matter how
carefully and fairly we draft the anti-discrimination provisions. |
Nevertheless, the more we move to accommodate the Evangelicals by
including the provisions they seek (even the eminently reasonable
ones), the more we give civil rights groups ammunition to attack
the bill and the opportunity to shift the focus of debate from
the concept of credits to the issue of "racism".

Catholic schools, because less susceptible to charges of
racism, are somewhat less preoccupied with the details of the
definition of discrimination and the enforcement mechanism.
However, they want to keep the pro-credit coalition intact and
are worried that, if the bill fails to address the Evangelicals'
legitimate concerns, the Evangelicals might withdraw support. On
the other hand, they do not want to raise additional obstacles to
the bill by making it any more controversial with civil rights
groups than necessary.
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Producing language that will satisfy thes diverse fe¢ :i 1al
interests is very nearly an impossible task. Nevertheless, the
one thing we know for sure is that our tuition tax credit bill
will die aborning if we stick with the language contained in the
Bob Jones bill.

L

The following are the most significant points of contention:

A.

Party plaintiff

Private plaintiff (personal cause of action) vs.
government plaintiff (DOJ or IRS).

Elements of proof

Existence of racially discriminatory policy based upon
specific acts vs. inference of discrimination from
statistical and other circumstantial data.

Burden of Proof

Plaintiff (private or government) vs. School.

Forum

Administrative proceeding (IRS) vs. court adjudication.
Vanve

Tax Court vs. U.S. District Court where school located ve
concurrent in Washington, D.C. or local district court.

Government Information-Gathering

Limit IRS to judicial discovery vs. traditional, more
intensive IRS investigative powers.

Ramadvu

Loss of tax-exempt status (1 or more years?) vs. private
damages vs. both.

Effect of Appeal

Eligibility lost as soon as district court judgment
entered vs. retained eligibility until final appeal
concluded.



III. Statutory Scheme - Basic Options

We have considered a large number of statutory alternatives,
ranging from a simple process of institutional self-certification
akin to that which prevailed in the early-mid 1970's, to a
detailed scheme in which all or most of the sensitive issues are

2é
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enforceme
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private parties. Depending on how that question is determined,
there are a number of different alternatives that can be pursued

under either rubric.

Private Enforcement

Pro

l. Minimizes fears of
IRS harassment so prominent
¢ >ng Evangelicals.

2. Government avoids having
to involve itself in a
continuing series of
disputes in which it
is accused of harassment if
it sues or of indifference
to civil rights if it does
not.

3. If private action provides
for attorneys' fees,
government involvement adds
only marginal benefit to
plaintiff's case.

Con

1. Will be attacked by civil
rights groups as sign of
insufficient commitment.

2. No effective check on the
nature or number of
complaints that can
be brought.

3. As many private schools
have limited resources,
threat of private actions
could become harassment
tool.

Government Enforcement

Pro

1. Where basic civil rights
are in issue, government
should take lead role.

2. Could permit negotiated
settlements prior to filing
of court actions.

3. Will be able to screen
complaints which rest on
little more than
ideological hostility.

4. Gives government
opportunity to guide
development of the law
in a consistent manner.

5. Will be strongly preferred
by civil rights groups.

con

1. DOJ or IRS will become
embroiled in highly
contentious disputes, in
which it stands to lose no
matter whom it sides with.

2. Evangelicals will argue
that administrations
hostile to private
education (e.g., Carter's)
will throw resources of
government against them.



4.

Could produce a large and

inconsistent body of law
defining racial discrimina-
tion by privat *hool ,

as {ines or 10ss 0Oor tax
status determined in
private actions,

Could end up involving the
government in any event --
e.g., courts invite IRS or
DOJ to intervene.

Intervention by government
tends to create a
presumption of wrong-doing
in the court of public
opinion.

{ .cult to avoid detailed
regulations/quidelines (a)
as a guide to prosecution,
(b) as a means for
negotiating settlements,




GOVERNMENT ENFORCEMENT OPTION

t ) I NIT _ON
(1) ELIGIBLE EDUCATIONAL INSTITUTION.

(A) Tk term 'eligible educational institution' means

an el »:ntary or secondary school as defir ~ "1 1
! the _.lementary and Secondary Education Act of 1965, as in

effect on January 1, 1983, which is a privately operated,
not-for-profit, day or residential school which

(i) 1is exempt from taxation under 501(a) as an
organization described in section 501 (c) (3), and

(ii) has not during the calendar year for which a
tax credit is claimed or the two immediately preceding calendar
years been declared, in an action brought by the United States
pursuant to this section, to follow a ‘racially discriminatory
policy'. _

(B) (i) For purposes of this Act, an intitution
follows a 'racially discriminatory policy' if: (a) it refuses to
admit applicants as students on account of race; (b) it excludes
students, on account of race, from the rights, privileges,
programs, and activities generally made available to students by
that institution; or (c) it discriminates against students, on
account of race, in administering its scholarship, loan, athletic
or other programs.,

(ii) A 'racially discriminatory policy' does not
include: (a) using a bona fide plan to increase enrollment of a

disadvantaged minority group, provided that no institution shall



be required to use such a plan to be eligible under this s on;
(b) granting any privilege, preference or priority to members of,
or adherents to, a particular religious organization or belief,
or limiting admission to such members or adherents, nrovided that
no such privil =2, preferenc , priority or limit ‘on )
upon race or upon a belief that requires discrimination on the
basis of race; (c) failing to pursue or achieve any racial quota,
proportion or representation in the student body.

(iii) The term 'race' shall include color or
national origin.

() (1) To enforce this section, the Attorney

General, upon petition by a person who has been discriminated
against under a policy as described in paragraph (B) (i) of this
subsection, is authorized, upon finding good cause, to bring an
action against an institution in the federal district court in
the district in which such institution is located, seeking
declaratory judgment that the institution is following a
'racially discriminatory policy' and has discriminated against
the person filing the petition under such policy.

(ii) The petition must be filed with the Attorney
General within one year of the act of racial discrimination
alleged to have been committed against the person filing the
petition. Upon receipt of the petition, the Attorney General
shall promptly notify the affected institution of such petition
and the allegations contained therein. Before any action may be
filed, the Attorney General shall give the institution a fair

opportunity to comment on all allegations made against it. An



acti ) may be filed by the Attorney General no later than two
years after receiving the petition.

(iii) An institution is ineligible during the
entire calendar year in which a judicial judgment that the
institution follows a 'racially discriminatory policy' becomes
fine® and durir- th two ! 1 £

(iv) A judicial judgment that an institution
follows a 'racially discriminatory policy' as described in
paragraph (B) (i) of this subsection shall not become final until

all parties to the action have exhausted all appellate review.



{IVATE ENFORCEMENT Ol [ON

(d) DEFINITIONS.
(1) ELIGIBLE EDUCATIONAL INSTITUTION.

(A) The term 'eligible ¢ “icational ir =itution' r:ans
an elementary - ¢ lary ¢ 1 ¢ defi 1 in :i 1198 (a) (7)
of the Elementary and Secondary Education Act of 1965, as in
effect on January 1, 1983, which is a privately operated,
not-for-profit, day or residential school which

(i) 1is exempt from taxation under 501(a) as an
organization described in section 501(c) (3), and

(ii) has not during the calendar year for which a
tax credit is claimed or the two immediately preceding calendar
years been declared, in an action brought pursuant to subsection
(C) of this section, to follow a 'racially discriminatory
policy'.

(B) (i) PFor purposes of this Act, an institution
follows a 'racially discriminatory policy' if: (a) it refuses
to admit applicants as students on account of race; (b) it
excludes students, on account of race, from the rights,
privileges, programs, and activities generally made available to
students by that institution; or (c) it discriminates against
students, on account of race, in administering its scholarship,
loan, athletic or other programs.

(ii) A 'racially discriminatory policy' does not
include: (a) using a bona fide plan to increase enrollment of a

disadvantaged minority group, provided that no institution shall



' required to 1 ich a plan " » be eligibl wunder this :tion;
(b) granting any privilege, preference or priority to members of,
or adherents to, a particular religious organization or belief,
or limiting admission to such members or adherents, provided that
no such privilege, preference, priority or limitation is based
1_»Hn * ¢ 1v_»>»n a 14 tt - 1 Ju_re
basis of race; (c) failing to pursue or achieve any racial
quota, proportion or representation in the student body.

(iii) The term 'race'vshali include color or
national origin.

(C) A person who has been discriminated against by

an institution under a policy described in paragraph (B) (i) of
this section, may file suit against such institution in the
federal district court in the district in which such institution
is located, seeking declaratory judgment that such institution is
following a 'racially discriminatory policy' and, under such
policy, has discriminated against said person. Such suit must be
filed within one year of the act of racial discrimination alleged
therein to have been committed against the person filing the

suit.



MEMORANDUM

THE WHITE HOUSE

WASHINGTON

May 21, 1982
-7

FOR: EDWIN MEESE III
EDWIN L. HARPER
FROM: MICHAEL M.\ U NN

SUBJECT: Anti-Discriminatiop T.anquage in Tuition Tax Credit Rill

I. The Problem

Some pro-credit groups (mainly Evangelicals) are strongly
insisting that we include provisions in the legislation which
would

(1) clarify the scope of the anti-discrimination language
itself (by addressing such matters as "intent vs.
effects", non-retroactivity, quotas, etc.); and

(2) delineate the method by which the anti-discrimination
provision 1s to be enforced (by addressing such matters
as forum, burden of proof, elements of discrimination,
etc.).

Their overarching concern is to protect against future IRS
harassment. 1If the legislation does not address at least some of
their concerns, many of these groups will vocally attack the
Administration and/or withdraw support from the bill.

Most civil rights groups are opposed to tuition tax credits
on principle and will attack our legislation no matter how
carefully and fairly we draft the anti-discrimination provisions.
Nevertheless, the more we move to accommodate the Evangelicals by
including the provisions they seek (even the eminently reasonable
ones) , the more we give civil rights groups ammunition to attack
the bill and the opportunity to shift the focus of debate from
the concept of credits to the issue of "racism".

Catholic schools, because 1 ss e, :ibl + ¢t rge of
racism, are somewhat less preoccupied with the details of the
definition of discrimination and the enforcement mechanism.
However, they want to keep the pro-credit coalition intact and
are worried that, if the bill fails to address the Evangelicals'
legitimate concerns, the Evangelicals might withdraw support. On
the other hand, they do not want to raise additional obstacles to

/0 it T i N il r7 hi
groups than necessary.
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Producing language that will satisfy these diverse factional
interests is very nearly an impossible task. Nevertheless, the
one thing we know for sure is that our tuition tax credit bill
will die aborning if we stick with the language contained in the
Bob Jones bill.

II. Legal Issues

The following are the most significant points of contention:

A.

Party plaintiff

Private plaintiff (personal cause of action) ve.
government plaintiff (DOJ or IRS).

Elements of proof

Existence of racially discriminatory policy based upon
specific acts vs. inference of discrimination from
statistical and other circumstantial data.

Burden of Proof

Plaintiff (private or government) vs. School.

Forum

Administrative proceeding (IRS) vs. court adjudication.
venue

Tax Court vs. U.S. District Court where school located v-
concurrent in Washington, D.C. or local district court.

Government Information-Gathering

Limit IRS to judicial discovery vs. traditional, more
intensive IRS investigative powers.

Remedz

Loss of tax-exempt status (1 or more years?) vs. private
damages vs. both.

Eligibility lost as soon as district court judgment
entered ve retained eligibility until final appeal
concludeu.



III. Statvr+~~+ Scheme - Basic Options

We have considered a large number of statutory alternatives,

ranging from a simple process of institutional self-certification
akin to that which prevailed in the early-mid 1970's, to a
detailed scheme in which all or most of the sensitive issues are

specifically addressed.

Taking all relevant factors into

account, we think the critical policy choice is whether
enforcement ought to be carried primarily by government or by

private parties.

Depending on how that question is determined,

there are a number of different alternatives that can be pursued
under either rubric.

Pro
1.

Private Enforcement Government Enforcement

Pro

Minimizes fears of 1.
IRS harassment so prominent
among Evangelicals.

Where basic civil rights
are in issue, government
should take lead role.

Government avoids having 2.
to involve itself in a

continuing series of

disputes in which it

is accused of harassment if 3.
it sues or of indifference

to civil rights if it does

not.

Could permit negotiated
settlements prior to filing
of court actions.

Will be able to screen
complaints which rest on
little more than
ideological hostility.

If private action provides 4.
for attorneys' fees,

government involvement adds

only marginal benefit to

plaintiff's case.

Gives government
opportunity to guide
development of the law
in a consistent manner.

5. Will be strongly preferred

Con by civil rights groups.
l. Will be attacked by civil Con

rights groups as sign of

insufficient commitment. 1. DOJ or IRS will become

embroiled in highly
contentious disputes, in
which it stands to lose no

No effective check on the
nature or number of
) 1
jht.

2. Evangelicals will argue

As many private schools
have limited resources,
threat of private actions
could become harassment
tool.

that administrations
hostile to private
education (e.g., Carter's)
will throw resources of
overnment against them.



4. Could produce a large and 3. Intervention by government

inconsistent body of law tends to create a
defining racial discrimina presumption of wrong-doing

tion by private schools. In the court of public

opinion.

5. 0dd to have penalties such
as fines or loss of tax
status determined in
private actions.

4. Difficult to avoid detailed
regulations/guidelines (a)
as a guide to prosecution,
(b) as a means for

6. Could end up involving the negotiating settlements.

government in any event --
e.g., courts invite IRS or
DOJ to intervene.

IV. Options

Enclosed are two options -- one for private enforcement; one
for enforcement by DOJ. Both have the strengths and weaknesses
discussed above. Both provide adequate protection against racial
discrimination. Both, in my view, fully meet the major objections

raised by private schools.

Also enclosed is a memorandum and two options prepared by
Morton Blackwell in consultation with certain private school
representatives. In my opinion, either of my two proposals
provides greater protection to private schools than their own
two, while at the same time raising fewer "red flags" to civil

ights groups.







4. Make sure that the legislation contemplates that
something more +han just one =art+ nf discrimination is
needed to stop cuc credits .i.uwm yolng O parents. 1In this
case that "something more" is a "racially discriminatory
policy."

I believe we can acquiese in these changes without adding to
the criticism we will receive from opponents of tuition tax
credits.

cc: Edwin L. Harper
Bill Barr



MEMORAN M

THE WHITE HOUSE

WASHINGTON

May 24, 1982

FOR: EDWIN MEESE, III
EDWIN L. HARPER
FROM: . MICHAEL M. NN
SUBJECT : Evangelicals' Comments on Our Suggested

Tuition Tax Credit Language

Late on Friday (May 21) Morton Blackwell and Gary Bauer
reviewed our two versions of anti-discrimination language with
two Evangelical lawyers, Grover Rees and Philip Murren, an
assistant to Bill Ball.

These lawyers said that they did not like the private
enforcement option. They indicated the Government enforcement
option was a positive approach and a "sign of good faith on
the part of the Administration”.

They had seven specific comments concerning the language
of the Government enforcement option. Attached is a copy of
the Government enforcement option with interlineations reflecting
their comments.

(1) Delete the word "eligible" in describing educational
institutions. This would make it clear that the parents rather
than the schools are the intended beneficiaries.

Comment: Deletion does not appear to
pose a problem.

(2) Delete the requirement for state accreditation.

~omment: This must be given some thought.
veletion of accreditation may give rise to
a cottage industry overnight.

(3) Substitute "uses race as a criterion" instead of
"on account of race". Thev were tentative about this, but

m~mm~nt: Stick with "on account of race".

s tt traditional languac and usu: " s
conveys "intent". Use of totally new language
would invite judicial activism.



(4) Strike clause (B) (i) (c) as redundant.

Comment: Deletion is no problem from a legal
standpoint. Retaining the clause, however,
makes the bill look more rigorous from a
civil rights standpoint.

(5) Drop altogether clause (B) (ii) (b) =-- the provision
permitting preference to members of a religious organization,
provided preferences are not based on race.

Comment: Evangelicals originally wanted a
provision permitting religious preferences.
In the Bob Jones bill, we included a proviso
to ensure that religion would not be used

as a cloak. Apparently, the Evangelicals
would rather drop the whole provision than
retain the proviso. It is unclear how civil
rights groups would react; it may be a
touchy subject.

(6) In paragraph (C) (i) make it clearer that the court
must find both (1) that the school follows a racially dis-
criminatory policy and (2) that the person filing the petition
has actually been discriminated against pursuant to such
policy.

Cnmment: I have no problem with this sug-
yescion, but think it can be done more
artfully (without raising a 'red flag').
E.g.:

". . . declaratory judgment that
the institution is following a
'‘racially discriminatory policy'
and has, pursuant to such policy,
discriminated against the person
filing the petition.”

(7) Include a provision making it clearer that IRS has
no enforcement responsibility or power.

Comment: Of the seven comments, this was
the one most stressed bv the Evangelicals.

1

1 -
- —.._ Justice's views

T TTT T 4

on this.



GOVERNMENT ENFORCEMENT OPTION

(d) DEFINITIONS.
(1) ~BEFGIBEB-EDUCATIONAL INSTITUTION.
(A) The term 'weligible educational institution' means
an elementary or secondary school as—édefimed—im—serrionm I98(a)rtH—
£ the £l : 35 3 g . ) 631065~ .

e ffeet—on—danuveary—+,—19834 which is a privately operated,
not-for-profit, day or residential school which

(i) 1is exempt from taxation under 501(a) as an
organization described in section 501(c) (3), and

(ii) has not during the calendar year for which a
tax credit is claimed or the two immediately preceding calendar
years been declared, in an action brought by the United States
pursuant to this section, to follow a 'racially qiscriminatory
- policy'.

(B) (i) For purposes of this Act, an intitution

uses race as a critevion

L_‘.ﬂr—

follows a 'racially discriminatory policy' if: (a) itYrefuses—te- .
uses ruce _as & criterion

—hng )
admi Aapplicants as students en-account—oef—¥ase; (b) it’éxcludlté)ff;__,—-
A o
In‘

students, epr—aeeount—of—race; from the rights, privileges,
programs, and activities generally made available to students by

that institution;

(ii) A 'racially discriminatory policy' does not
include: (a) using a bona fide plan to increase enrollment of a

disadvantaged minority group, provided that no institution shall




be required to use such a plan to be eligible under this section;

Pbeasis—of——Tacer VQ failing to pursue or achieve any racial quota,
proportion or representation in the student body.

(iii) The term ‘race' shall include color or
e Préwna'q &F /l-u/, ﬂ’lJ
ecd only b

(C) (1) ;Tthe Attorney
Ggpthe mar)
Gene ~upon petition by a person who has been discriminated

against under a policy as described in paragraph (B) (i) of this

N.-I’w_rfl\shudmi

national origin.
sechion shal/

subsection, irs—authorieed, upon finding good cause, &#=a bring an
action against an institution in the federal district court in
the district in which such institution is located, seeking
declaratory judgment that the 1nst1tutlon4 ollowing a
‘racially discriminatory policy’ angi%as discriminated against
the person filing the petition under such policy.
(ii) The petition must be filed with the Attorney

General within one year of the act of racial discrimination
alleged to have been committed against the person filing the
petition. Upon receipt of the petition, the Attorney 21 L

ly {fy the a__2cted institution of such petition
and the allegations contained therein. Before any action may be

filed, the Attorney General shall give the institution a fair

opportunity to comment on all allegations made agair t it. An



P

action may be filed by the Attorney General no later than two
years after receiving the petition.

(iii) An institution is ineligible during the
entire calendar year in which a judicial judgment that the
institution follows a 'racially discriminatory policy' becomes
final and during the two immediately succeeding calendar years.

(iv) A judicial judgment that an institution
follows a 'racially discriminatory policy' as described in
paragraph (B) (i) of this subsection shall not become final until

all parties to the action have exhausted all appellate review.






for the purpose of tuition tax credits. There are
major battles going on in several states between
Christian schools and state credentialing authorities.
Application of the above mentioned Act would give states
the authority to cut off tuition tax credits to
Christian schools of which they disapproved. For that
reason, any definition of this sort would cause much

of the Christian school community to oppose a tuition
tax credit bill.

3. deletion of (B) (i) (c). This is redundant of (B) (i) (b).

4. deletion of (B) (ii) (b). Ball nd Rees felt this
protection for religious schools was not necessary,
given the rest of the text. They believe this exp’ =
exemption would only raise red flags among foe of
tuition tax credit.

5. changes in subsection (C) which make more clear the role
of the Attorney General in enforcing anti-discrimination
under this section. This would prevent the I.R.S.
from using its general powers under the .act to harass
private schools with a view toward finding a pl: ntiff
who might then apply to the Attorney Ger ral for
relief. 1In this respect, Option M affo: "5 the sar
protection s Options A, B, and C.

The major Protestant activists in the Christian school
movement will vigorously oppose any bill which does not
preclude the use of tuition tax credit as a vehicle

for harassment by I.R.S. zealots burning with desire

to impose affirmative action requirements on private
schools.

6. ldition to subsection C to provide that the three
years during which parents may not claim tuition tax
credits for payments to a discriminating school t jin
upon judic: 1 determination that a school is racially
discriminatory.

_ais draft bill by Mr. Ball is close to othe¢ options unc -
consideration. Its protections jainst I.R.S. abuse, like

those in Options A and B, are more explicit : 1 complex than-
those in Option M. Most Catholic school leaders, as well as

most Protestant school leaders, will support Option C, say
Jack Burgess and Morton Blackwell at OPL.



PRIVATE ENFORCEMENT OPTION

Christian school activists prefer the Government Enforcement
Option to this option because a Private Enforce :=nt Option
would put their schools at the mercy of harassing suits by
Legal Services Corporation activists or other advocacy groups
hostile to private education. They prefer to have an additional
screen,even a screen provided by the Civil Rights Division of
the Justice Department.

THE 42 USC 1981 TRIGGER OPTION

While this option has the advantage of simplicity, it would

be opposed by most Protestant school activists on the ground
that it affords no protections against I.R.S. enforcement of
affirmative action requirements against private schools.
Moreover, the actual effect of 42 USC 1981 : still too unclear
to be relied upon as a trigger by the gun-shy Christian School
Movement.

TAX STATUS LINKAGE

It is interesting to note that every option at hand, including
Option C which was drafted by Mr. Ball, includes the requirement
that schools for payment to which tax credit is claimed must

be exempt from taxation under section 501 (a) as organizations
described under section 501 (¢) (3). Thus if Bob Jones Unlver51ty
loses its tax status case in the Federal courts, not only
segregated schools but schools with inter-racial dating bans

could not qualify as recipients for payments for which tuition

tax credit is claimed.

CONCLUSION

We are very close to agreement on a tuition tax credit bill which
will be enthusiastically greeted by all supporters of the idea
except a small sector which will oppose any anti-discrimination
requirement. Option M comes the closest to the simolicitv and

One note of cauti 1 must be sounded. With so many draft bills
and fractions of draft bills on hand, we must be careful not



to presume that the Catholic or the Protestant supporters

of tuition tax ¢ 2dit will -fight hard for any bill they have

not reviewed in its entirety in advance of its submi: ion to
Congress.

We would poorly serve the President if we blindly launched

a proposal not knowi exactly how it would be greeted by
those to whom the Pr ident has promised a tuition tax credit
bill.
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A RATIONAL TUITION TAX CREDIT BILL

As we write, major national campaigns for "a tuition
tax credit bill" have been initiated by the Reagan Adminis-
tration, U.S. Catholic Conference, and by other groups.
Further, the tuition tax credit concept is under furious
attack by a large coalition of religious and educational

groups.

What is fascinating, in this whole picture is this
fact: "the" tuition tax credit bill does not exist. Several
bills have been introduced, and many drafts are floating
about. But there is no one measure which is the common sub-
ject of the Reagan and U.S. Catholic Conference campaigns,
or the common object of attack.

On the side of proponents of tuition tax credit legis-
lation is the following major division:

(a) U.S. Catholic Conference and CAPE apparently fear
that, unless IRS is given broad powers under the legislation,
the tuition tax credit legislation will end up as a support
for segregationist academies.

(b) Those fundamentalist Christian organizations which
favor tuition tax credits fear that the legislation may con-
tain IRS, federal or state governmental controls which will
far outweigh the benefit of any tax break for parents.

Politicallv. it is clear that passage of any tuition

f
will not pass. We think that Y
conflict am g any who support the tuition tax credit concept.






statement, the credit is denied. If some complainant tells

IRS that the statement is false, IRS is empowered to bring a
declaratory judgment action in federal court against the
school. This is infinitely preferable to imposing of the
clumsy and complex IRS administrative machinery upon private
schools - with interminable proceedings and all manner of
surveillance, entanglement and other unconstitutional activity.

3. IRS is denied any power to require affirmative
action programs or to conduct investigations of religious
schools.

The above three features render the bill completely
"safe" from the points of view both of non-racial discrim-
ination and religious liberty. Further, it is easy to ad-

inister. And it gives the state public education bureau-
cracies no powers (as indeed it should not) in reference to

this tax matter. //
/
'//?/jWV/
iﬁaédﬁﬁ// SO

William B. Ball

May 18, 1982









(A) $100 in the case of tuition expenses paid
during the taxbayer's first taxable year beginning
on or after January 1, 1983;

(B) $300 in the case of tuition expenses paid .
during the taxpayer's first taxable year beginning
on or after January 1, 1984; and

(C) $500 in the case of tuition expenses _1aid
for each taxable year of the taxpayer beginning or
after January 1, 1505.

(2) MARRIED INDIVIDUALS. In the case of a husband
and wife who file a joint return under Section 6013, the
maximum dollar amounts specified under this subsection
(b) shall apply to the joint return. In the case of a
married individual filing a separate return, subsection
(b) shall be applied by reducing the maximum dollar
amount for each taxable year by 50 percent.

(3) PHASE-OUT OF CREDIT ABOVE CERTAIN ~ JUSTED
GROSS INCOME AMOUNTS. Notwithstanding any other
provisions of tl ; section, the credit allowable under
this subsection (b) shall be reduced by the followir )
percent of the amount by which the adjusted gross income
of the taxpayer for the taxable ye¢ : exceeds $50,000
{ . 2 inc_\
separate return):

(A) 0.4 percent for the first taxable year of



the taxpayer beginning on or after Jam -y 1, 1983;
(B) 1.2 pércent for the first taxable year of
the taxpayer beginning on or after January 1, 1984;
and
(C) 2.0 percent for the first taxable year of

the taxpayer ending on or after December 31, 1985.

(4) PART-TIME STUDENTS. Tuition expenses paid with
respect to any individual who is not a full-time student
at an eligible educational institution shall not be
taken into account under subsection (a).

"(c) SPECIAL RULES.

(1) ADJUSTMENT FOR SCHOLARSHIPS AND FINANCIAL
ASSISTANCE. The amounts deemed paid by the taxpayer
under subsection (a) as tuition expenses shall not
include any amounts which were received by the taxpayer
or his dependent as

(1) a scholarship orx fellowship_grant (within
the meaning of section 117(a)(1)) which is not

includible in gross income under section 117;

(ii) an educational assistance allowance under

chapter 32, 34, or 35 of title 38, United States
Code; or

)
educational expenses, or attributable to ttendance

at an educational institution, and that is exempt



“from income taxation by any law of the United
States (other than a gift, bequest, devise, or
inheritance within the meaning of section 102(a)).
(2) DISALLOWANCE OF CREDITED EXPEN{TS AS

DEPRECIATION. No deduction or credit shall be allowed
under any other section of this chapter for any tuition
expense to the extent that such expense is taken into
account in determining the amount of the credit allowed
under subsection (a) unless the taxpayer elects, in
accordance with regulations prescribed by the Secretary,
not to apply the provisions of this section to such
tuition expenses for the taxable year.

(3) TAXPAYER WHO IS A DEPENDENT OF ANOTHER
TAXPAYER. No credit shall be allowea to a taxpayer
under subsection (a) for amounts paid dﬁring the 1'(able
year for tuition expenses of the taxpayer if such
taxpayer is a dependent of any other pérson for a.
taxable year beginning with or within the taxable year
of the taxpayer.

(4) TAX CREDIT NOT ALLOWED FOR AMOUNTS PAID TO
RACIALLY DISCRIMINATORY EDUCATIONALAINSTITUTIONS. No

« 1w - this section for
paid to any educational institution which fails to file
the annual statement referred to in subsection (f) of

this section or which has been determined, in accordance



with the procedures prescribed in subsection (f) of this
section, to have a-racially discriminatory policy as to
" students.
"(d) DEFINITIONS. For purposes of this section --

(1) EDUCATIONAL INSTITUTION. The term
'educational institution' means an elementary or
secondary school which is a privately operated,
not-for-profit, day or residential school which is
exempt from taxation under section 501(a) as an
organization described in section .501(c) (3).

'(2) RACIALLY DISCRIMINATORY POLICY AS TO STUDE! S.
An educational institution has a 'racially discrimina-
tory policy as to students'" if it maintains a policy
(whether written or 5 evidenced by a pattern of
conduct) the urpose of which is to exclude persons from
admission as students, or from participation in school
programs, benefits or activities, on the basis of their
race, color, or national or ethnic origin. Such term
shall not be construed to require any educational
organization to recruit or grant preferences to students
on the basis of race, color, or national or ethnic
or! "1, or ') me . any quotas as to students.

(3) ..ITION EXPENSES. ...e te: 'tuit: 1 o s’
means tuition and fees required for the enrollment or

attendance of a student at an educational institution,






orgaﬁiéation described in section 501(c) (3);

(2) to require that the school annually submit a
statement, under oath or affirmation, and subject to
penalties for perjury, that the school does not excludé
persons from admission as students or from participation
in any school program, benefit, or activity on the basis
of race, color, or national or ethnic origin, and does
not have any written policy providing for such
exclusion; and

(3) where there is probable ééuse therefor, to
institute an action for declaratory judgment in the
federal district court for the district in which the
school is located in order to establish that the school
maintains a racially disériminatory policy as to
students. Where it 1is finally determined that a school
maintains a racially discriminatory policy as to
students, no credit shall be 1llowed under this . lon
for amounts paid to such school for three years
thereafter, and until the school demonstrates to the
same court that it no longer maintains a racially
discriminatory policy as to studentg.

J 1
shall be disallowed unless, prior to the beginning of the
taxable year for which a credit is claimed, the school for

payment to which the'credit is claimed has either (a) failed



to file a statement in accordance with paragraph (2) of t-"s
subsection, or (b) been>finally determined, in accordance
with.section (3) of this subsection, to maintain a racially
discriminatory policy as to students."

SECTION 4. CONFORMING AMENDMENT.

The table of sections for subpart A of Part IV of
subchapter A of chapter 1 of such Code is amended by insert-
ing immediately before the item relating to section 45 the
following: '"Sec. 44H. Tuition expenses."

SECTION 5. EFFECTIVE DATE.

The amendments made by section 3 of this Act shall apply

to taxable years beginning after December 31, 1982, for

tuition expenses incurred after that date.



OPTION M

A BILL

To amend the Internal Revenue Code of 1954 to provide a
Federal income tax credit for tuition.

Be it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled.

SECTION 1. SHORT TITLE.
This Act may be cited as the "Educational Opportunity
and Equity Act of 1982".
SECTION 2. FINDINGS AND DECLARATION OF POLICY.
(a) The Congress finds that --
(1) diversity and freedom of choice have Been
major strengths of the American educational system;
(2) families should not be denied the opportunity to
select for their children the formal education which
they deem most beneficial to their children and which
best reflecfé the intellectual, moral, and cultural
values that they wish to instill in their children;
(3) lower income families are increasingly denied
the ability to choose among diverse educational
opportunities for their children;

(4) diversity and personal choice in American

st cture with a minimum of »>ve: nent 1 interference in
the lives of individuals and in the operation of private

educational institutions.









the taxpayer beginning on or after January 1, © § ;

(B) 1.2 pgréent for the first téxable year of
the taxpayer beginning on or after January 1, 1984;
and

(C) 2.0 percent for the first taxable year of
the taxpayer ending on or after December 31, 1985.
(4) PART-TIME STUDENTS. Tuition expenses paid with

respect to any individual who is not a full-time student
at an eligible educational institution shall not be
taken into account under subsection (a).

"(c) SPECIAL RULES.

(1) ADJUSTMENT FOR SCHOLARSHIPS AND FINANCIAL
ASSISTANCE. The amounts deemed paid by the taxpayer
under subsection (a) as tuition expenses shall not
include any a )junts which were received by the taxpayer
or his dependent as

(i) a scholarship or fellowship g1 nt (within
the meaning of section 117(a)(1)) which is not
includible in gross income under section 117;

(ii) an educational assistance allowance under
chapter 32, 34, or 35 of title 38, United States -
Code; or

(iii) otlt - : L se¢ ti ¢ whic
educ :ional expenses, or attributable to attendance

at an educational institution, and that is exempt















inse :ir sdiately be : the item re¢~ ating
section 45 the following: "Sec. 44H Tuition expenses."
SECTION 5. EFFECTIVE DATE.

The ame Iments made by section 3 of this Act 1all
apply to taxable years beginning after December 31, 1982,

for tuition expenses .incurred aft that date.





