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TUITION TAX CREDITS 

Background 

o On June 22, 1982, President Reagan submitted to the Congress 
legislation to provide tuition tax credits to parents whose children 
attend private elementary and second schools. 

o The President's bill would allow taxpayers a tax credit against 
income taxes of 50% of the cost of tuition and fees for each child, 
up to a phased-in maximum credit of $100 in 1983, $300 in 1984 and 
$500 in 1985. 

Talking Points 

o Tuition tax credits, which have been promised by every President 
since 1969 but acted upon only by President Reagan, will result in 
increased educational choice for children and improved tax equity 
for taxpayers who choose private education. 

o This legislation primarily benefits lower and middle-income 
families. More than 80% of the parents of children enrolled in 
private schools earn less than $30,000 a year. Indeed, taxpayers 
earning more than $50,000 receive proportionally less of a credit, 
and families with incomes over $75,000 receive no credit at all. 

o These tax credits would not result in a significant loss to the 
Treasury. In FY '83 the estimated loss would be only $100 million, 
$600 million in '84 and in 1985 approximately $1 billion. These 
revenue losses are insignificant in the context of a Federal budget 
in the neighborhood of $700 billion. 

o The President's bill provides strong measures to assure that such 
tax credits will not be provided to taxpayers who enroll children in 
schools which discriminate on the basis of race or national origin. 

I 



Tuition Tax Credits 

o In December 1980 the U.S. Department of Education published 
data which indicates 27 % of private school parents earn 
less than $15,000 a year (30% in the national average) and 
80% earned less than $30,000 a year. 

o A study of 81 private schools done by the Catholic League 
for Religious and Civil Rights in eight cities across the 
country showed that 77% of the families reported incomes of 
less than $15,000 with 50% below $10,000. More than half 
the students in these schools were black. 

I 
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o Private schools are wrongly pictured as "havens" fbr whites 
f~eeing integration. For example, only 2% of American 
Catholics are black, 7.7% of Catholic school students are 
black. 

o California Catholic schools enroll a higher percentage of 
minorities than do the public schools. (Newsweek ~ April 20, 1981) 

o Because tuition tax credits increase parental choice, they are 
of particular value to low income taxpayers and to families 
with "special need" children such as the handicapped. 

o Public education is important but remember that there were no 
tax supported public schools in the United States until 1818 
or 1819. Before that most grade schools and high schools were 
church run. 

o During extensive hearings held in 1978 in Congress, Constitu
tional experts testified that a broadly based program of 
federal tuition tax credits would withstand any Court challenge 
because credits aid parents, not religious institutions. 

o Supreme Court decisions to date dealing with the Establishment 
Clause are notable for their inconsistency. For example, the 
government can provide bus transportation to and from school 
but not for field trips; it can provide textbooks but not 
other educational materials. Obviously with this sort of 
confusion, it is anyone's guess how the Co~rt will react to 
the Administration's tuition tax credit program. 

o Since our tuition tax credit proposal would cover 50% of the 
tuition costs up to $500, it is unlikely to result in increased 
private school tuitions. If a school raised tuition in an 
effort to "capture'' the credit, the credit would cover at most 
only half of the increase with parents paying the other half. 
This should act as a major disincentive for schools to take 
that action. 

0 Tuition tax credits are not a radical idea. 
of the idea for tax credits to enable people 
education in private schools can be found at 
Paine's The Rights of Man published in 1792. 

In fact, the origin 
to purchase 
the end of Tom 



TALKING POINTS 

o Administration approach developed through 2 1/2 months of 
consultations with all interested parties, including private 
school community, government agencies and Congress, and civil 
rights organizations. 

o We have quite an accomplishment. 

At this stage, everone agrees that Administration bill has 
a strong, effective anti-discrimination provision and is 
fair and reasonable. 

At the same time, all the groups supporting tuition tax ( 
credits are behind our approach, including such diverse 
groups as the u.s.c.c. and A ·Gudath Israel. 

In short, after much consultation and negotiation, we have 
achieved a good but delicate balance. 

o Senator Bradley's amendment will destroy that balance. 

o Bradley's amendment was hatched hurriedly within his own 
office overnight. He had no consultations with the major 
pro-credit groups in developing his approach. 

o IRS enforcement mechanism must be carefully developed and 
thoroughly considered. This can only be done when the dust 
settles on SOl{c) (3). 

o We should not adopt an IRS enforcement provision that was 
slapped together overnight. 

If we later have to set up a 501(c) (3) enforcement 
mechanism, whatever IRS provision we adopt now would serve 
as model. This would affect broad range of institutions. 

This is why Administration would like to go with a strong 
DOJ provision now, and address IRS' enforcement role when 
it can be done comprehensively and thoughtfully. 
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THE WHITE HOUSE 

WASHINGTON 

July 20, 1982 

MEMORANDUM FOR ELIZABETH H. DOLE 

FROM: MORTON C. BLACKWEL11~e~f v 
SUBJECT: Tuition Tax Credits 

Per our discussion this morning, here is a sununary of our 
situation and a suggested course of action. 

Jack Burgess and I have been working closely with all ele
ments of the coalition of organizations supporting tuition 
tax credits. Without exception, these organizations have 
had their confidence in this administration shaken by the 
way in which we have handled the tuition tax credit bill. 

During the drafting of the President's bill, all of these 
groups were consulted on numerous occasions. As a result, 
the bill is one of which the Administration can be proud and 
which enjoys the determined support of all of the major 
organizations in favor of tuition tax credits. 

Here are the principal sources of the growing lack of 
confidence in us on this issue: 

1. At the Roosevelt Room meeting with the President and 
Vice President and leaders supporting tuition tax credits, 
Bob Thompson announced that the principal sponsors of the 
President's bill would be Senator Dole and Congressmen 
Gradison an~ Biaggi. For more than twenty-four hours after 
this meeting, all reports corning from the offices of these 
announced co-sponsors contradicted Bob Thompson's informa
tion that they would be co-sponsors. Many supporters called 
their offices to coordinate tuition tax credit ~ activities 
only to be shocked by denials. Word spread through the 
coalition like wildfire. 

2. Eventually the •principal sponsors" and their staffs 
were locked into sponsorship. However, despite Administra
tion announcements to the contrary, and despite the news 
conference in which the President indicated his personal 
support of this bill, our effective support is questioned. 
Virtually every single supportive organization reports a 
prevailing view among members and staff on Capitol Hill that 
the Administration is not interested in fighting or bleeding 
in behalf of this bill. 

\ 
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3. On July 13 we had a meeting of leaders of the tuition 
tax credits coalition here. A dispute arose over the testi
mony Assistant Secretary for .T~x Policy (Treasury) Buck 
Chapotin had given before the Senate Finance Committee on 
July 2. Bob Baldwin of Citizens for Educational Freedom 
insisted that Chapotin had specifically said the Admin
istration does not favor placing tuition tax credits on the 
pending revenue bill. Bob Thompson, Legislative Affairs, 
just as stoutly insisted that Chapotin in fact said the 
Administration 'did want to have the tuition tax credit bill 
attached to the revenue bill. For some minutes the meeting 
degenerated into a RYes he did" - "No he didn't" exchange. 
Subsequently Father Hoye of the U. S. Catholic Conference 
obtained an unofficial transcript of Chapotin's testimony 
which showed that Thompson was mistaken and Baldwin was 
correct. 

4. Despite the dispute over the content of Chapotin's 
testimony, our July 13 meeting strove to reach an under
standing of what the Administration's position was to be on 
this bill in the future. Thompson clearly and emphatically 
stated that our position is that we want this bill, if 
possible, in the revenue bill. Because Senator Dole clearly 
does not want it on the revenue bill in its initial passage 
battle in the Senate, Thompson's statement of our position 
came down to this: 

(a) If it would be possible to attach the tuition tax 
credit bill to the revenue bill in the Senate, the Admin
istration would favor it, but Dole's opposition makes this 
course unlikely. 

(b) The Administration will fight hard to get tuition tax 
credits attached to the revenue bill in the House and to 
grease the way for Senator Dole to accept tuition tax 

---- credits from the House Bill during the conference nego
tiations. 

Everyone left with this understanding of Administration policy. 
Bob Thompson gave everyone the clear impression that he was 
simply revealing our strategy to them. 

5. Despite our assurance to the contrary, response to a question 
at the Finance Conunittee hearing July 16, Treasury Secretary 
Regan specifically said that the Administration does not favor 
adding tuition tax credits to the revenue bill. 

The attached memorandum of July 20 from Bob Baldwin reports 
that "At this juncture leaders of the coalition are fearful 
that there is no White House strategy or that tuition tax 
credits is deliberately being sabotaged." 
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Surely these fears are warranted. 

I suggest the following action: 

1. SENATE BILL·· STRATEGY: 

a. Get Secretary Regan to write the Finance Committee 
members a letter suggesting that the Administration would 
strongly support attaching the tuition tax credit bill to 
the revenue bill either in the Senate or from the House 
bill in conference. 

b. Send Bill Barr of OPD, Dan Oliver of Department of 
Education, and Brad Reynolds of the Civil Rights Division 
of the Justice Department to meet separately with Packwood 
and Moynihan to assuage their concerns about the anti-
di scr imina tion provisions in our bill. 

c. Have the President recruit either Senator Armstrong 
or Senator Grassley to move to attach the tuition tax credit 
bill on the upcoming debt limit bill. The President should 
also write to Senator Baker that he wants this accomplished. 
If we have lost this chance on the revenue bill, due to 
Senator Dole's opposition and/or our inability to communicate 
our position to the Finance Committee, we have only the 
debt limit bill option left to get tuition tax credits 
through the SEnate on a piece of "must" legislation. 

2. SIMULTANEOUS BOUSE STRATEGY WITH SENA'l'E STRATEGY 

a. There are two ways the tuition tax credits could 
be tied to the revenue bill in the House. First, Congress
man Rostenkowski could be convinced to insert it in committee. 
Second, the tuition tax credits could be added to the revenue 
bill on the floor of the House through a bi-partisan coalition 
led by Congressman Michel. 

b. The President should call Congressman Rostenkowski, 
urging him to put tuition tax credits on the revenue bill in 
the House. We should pass the word to all supportive groups 
that the President has urged Rostenkowski to take this step. 

c. The President should contact Bob Michel, who will 
very likely be given a modified open rule on the revenue bill 
which would allow him a vote on one substitute to the forth
coming committee bill. The President should ask Congressman 
Michel to be sure to have tuition tax credits in his proposed 
substitute. 

.. 
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d. The President should contact Senator Dole to get him to 
agree specifically to support tuition tax credits in the 
House-Senate conference if it comes over in a House bill but 
is not in the parallel Senate bill. 

3. WHITE HOUSE MEETING 

We should schedule the meeting requested in Bob Baldwin's 
attached memo and explain to the tuition tax credit coali
tion that we have decided on the above strategies in both 
Houses. 

We are very close to disaster on tuition tax credits. This 
disaster is entirely our own fault because we have given 
either mixed signals or no signals or late signals to 
outside groups, Republican congressional leaders, and 
tuition tax credits supporters in the rank and file of both 
houses of Congress. 

Because both the revenue bill and the debt limit bill are so 
far advanced, we do not have much time to decide on a 
course of action. There are literally millions of people 
who if properly approached on this subject would communicate 
with their elected representatives in its behalf. These 
grassroots supporters will not move unless their leaders 
give them marching orders. Their leaders will not issue 
marching orders to their troops unless they see us seriously 
employing a strategy which can win. 
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The testimony of .Secretary R;egan before the }Senate 
Finance CoIID'.llittee on Friday, July 16 · indicates ·=-to 
:t:he -members e>'f the tuition ,Lax .credits coalltion : 
.. t:hat there are . two voices coining from t:he White \. 
Rouse : one to strongly ~upport tuition tax. credits 
and attach it to the revenue -bill and ~nother to ~' 
waffle for now and to _let_it ,work its own way :' 
through Congress - if possible. At ~'his jtmcture 
leaders of the coalition are fearful that tbere is 
no White House strategy or that tuition tax credits 
is deliberately being sabotaged. 

Regardless, we are convinced .xhat unless key Congress
men are contacted personally and assured that the 
White House is indeed ~erious <about passage of this 
legislation .in this ' ~ession, ~he coalition will 
explode . __ . 

For these reasons it is imperative that members of 
the coalition nieet Ken Duberstein. James Baker and 
Edwin Meese today, July 20 before the House Ways & 
Means Connnittee begins discussing the revenue 
reconciliation bill. We are more than-willing to 

--- consider strategy other than attaching "tuition tax 
credits to the revenue bill, but we lllUSt know what 
:that strategy is. However, it is the -~ee ling of 

/ -the .coalition that the revenue bill . .is the last 
. . best hope. ·t --~ . - . 

_,1._.~~/.,,:__, .... :.>:-::?:::z,::-.:.1:,,.~ ,,.-..: =-~~-·~;;w:_ ~ :'.:-r . -~ . .,.~://~i-i7.:r.::::.•,;..:.. _ ·:·, 
/. ·· . .. · 'kpresentatives~~·"""t:be--coa"'l.1.tl.on ...:., ·Msg:-:'Edwai o :.:.$piers, 

" -{ Dr ~ Leonard Di Fiore, Sister Renee Oliver ,_.end .I \.-
/ ,,. .. ~ _'Will be willing to\Dieet with you at your.i-.conveni.ence. 

!· -~, ,,,,:· ·. .. . ~=~~-. -:-;:::;.-;-_:-:;::::J..~ ~~~ .. -...... -. --~ ~ ~-~ :- ~~------=-~:;-. ~~:: .. : ~ : ·~~ ... , : -~ . ., . 
l ..... • ,JI " ~-- • • ~ .:.. -

'- · · ·;.~ .,, ·: - ·: -:::--.~ t· : .--. ~ · ·.·<"·· ' - . . 

copy to Mr. Rober6~?:son. 

\ _] ~=--·· · : · ... 
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Farents Rights. Uberty and Justice In f:.clucatlon 

·. 



---- -

I. The Bill 

BRIEFING PAPER ON 
TUITION TAX CREDITS 

On June 22, 1982, President transmitted his tuition tax 
credit proposal to the Congress. 

The Bill: 

o Covers elementary and secondary schools. 

o Allows credits for 50% of tuition paid up to ceiling of 
$100 in 1983, $300 in 1984, and $500 in 1985. 

o Starts phasing out the credit for taxpayers making $50,000 
or more. The credit is completely eliminated for 
taxpayers making $75,000 or more. 

o Contains a strong three-pronged anti-discrimination 
provisions: 

a school must be a tax exempt organization under 
50l{c){3); 

a school must file annual statement under penalties of 
perjury that it does not discriminate; 

the Attorney General is authorized, upon complaint of 
someone who has been discriminated against, to bring 
court actions to cut off credits. 

The Bill, particularly the anti-discrimination provisions, were 
worked out in close consultation with all interested groups. It 
enjoys broad support among all elements of the coalition. 

II. Administration Action to Gain Passage 

The Administration is aggressively pushing the legislation. 

The President has declared that it is one of his top five 
legislative priorities this session of Congress. 

Senate Action: 

o Senator Dole has introduced Bill. 

o President has asked Senator Dole to move expeditiously. 

o At Senate Finance Committee hearings last month, we sent 
up Secretaries Regan and Bell to show the importance of 
this bill. 

---.. 



o President sent letter to Senator Dole and key Senators 
urging favorable action this session. (Copy attached.) 

o On August 9 (yesterday) President met with key Senators 
and Representatives. (See attached list.) 

o On August 9 (yesterday) Senate Finance Committee held 
initial mark-up session. 

o Strategy: have a Senate bill ready to tack onto 
House-passed revenue bill (other than tax bill) • 

House Action: 

o Representatives Gradison and Biaggi have introduced Bill. 
So far, about 25 co-sponsors. 

o President is sending letter to key House members. 

o President has met with Representative Rostenkowski 
and other key House members. 

o Coalition is starting drive to get more co-sponsors. We 
are trying to help. 

We are holding regular legislative strategy meetings with people 
from coalition and people from Hill. 

III. Possible Amendments and Our Position on Them 

A. Refundability: Senate Finance Committee has made it 
clear that it would like to add a refundability 
provision. 

We would prefer to go one step at a time. 
Refundability should be addressed after we have 
established the principle of tuition tax credits. 

Refundability would add to "cost" of bill -
revenue losses would be 5% higher or more. 

Administration is proposing regulations that would 
make Title I funds available to underprivileged 
private school students. This could moot the need 
for refundability. (These funds were theoretically 
available to private school students in the past 
but not in practice.) 

Refundability could make our legal defense a little 
more difficult. We want to defend the Bill in 
large part as a tax equity measure. Refundability 
would cloud this argument. 

B. Reduction of Credit: Some on Senate Finance Committee 

·-- .. 



are considering reducing the credits from a maximum of 
$500 to a maximum of $300. 

We have not taken a position on this yet. Some 
coalition members say they would accept this to get the 
Bill passed this session. 

c. Lower Eligibility Ceiling: Some on Senate Finance 
Committee are proposing lowering the phase-out for the 
wealthy to $40,000 to $60,000 instead of from $50,000 
to $75,000. 

We have not taken a position on this. However, many 
middle-class urban families are now two-income 
families, and we are concerned that if the ceiling is 
lowered too much, it will exclude many deserving 
families. 

IV. Possible Questions: 

A. Refundability: You should expect question on this. 
(See above discussion) 

B. Prospects for Passage: There is a good chance we can 
get the Bill passed this session. It will be 
touch-and-go. Some Senators have suggested that, if the 
tax bill is defeated, this Bill is doomed. We are doing 
everything we can to move this Bill. 

Yesterday a member of the Finance Committee staff said 
privately that the kind of quick action the President is 
managing to get on this legislation is "unprecedented". 

c. Senator Chafee's Remarks: You should be aware that 
today's Washington Times reports Senator Chafee as 
saying that Senator Dole has confided in him that he is 
just going through the motions and intends to drag out 
the mark-up process until it is too late to get action 
on the Bill. 

v. Attachments: 

A. President's recent letter to Senator Dole. 

B. Issue Update on Tuition Tax Credits. 

c. Detailed Explanation of Bill's Anti-Discrimination 
Provisions. 

D. Fact Sheet on Bill. 

E. Copy of Bill, Transmittal Letter, and Explanation. 

F. List of Senators and Representatives who met with 
President. 

--- .. 
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Senators: Baker 
Packwood 
Roth 
D'Amato 
Long 
Dole 

TUITION TAX CREDIT MEETING 
WITH THE PRESIDENT 

Moynihan (Invited, but could not attend.) 

Congressmen: Michael 
Conable 
Gradison 
Frenzle 
Cough! in 
Dougherty 
Solomon 
Livingston 
Hyde 
Gephardt 
Russo 
Biaggi 

--- .. 



MEMORAND UM 

THE WHITE HO U SE 

WASHI NG T ON 

July 23, 1982 

FOR: EDWIN L. HARPER 

FROM: GARY L . BAUER 

SUBJECT: Tuition Tax Credits Strategy Perception - FYI 

Over the last several weeks, incredible strains have been 
placed on our tuition tax credit coalition due to the 
growing perception that the Administration is not serious 
about pushing for passage of the bill this year. 

This perception has grown out of a series of incidents, 
large and small, which, taken together, present a disturbing 
pattern. For example, when Secretary Regan testified before 
the Senate Finance Committee, he specifically stated that 
the Administration did not favor adding tuition tax credits 
to the revenue bill. Yet the revenue bill is probably the 
only real vehicle that could guarantee passage of our tuition 
tax credit proposal. In addition, the various coalition 
groups have been unable to find one member of the Senate 
or House that has received word from our legislative affairs 
operation that tuition tax credits are a high priority. 

The situation had degenerated enough this week so that the 
major groups in the coalition were threatening to go public 
with a press conference and charge the President with 
political expediency. The political implications of such 
an event would be staggering. 

Today, July 23, I understand a decision was reached in the 
senior staff meeting to hold a l~gislative atrategy meeting 
on this matter. I believe it is imperative that we move 
quickly to revive our credibility. I am not making specific 
suggestions at this time -- legislative affairs certainly 
knows the course to follow to win acceptance of an Admin
istration proposal. The important thing to remember is 
that the coalition we are working with is not composed of 
novices. They are able to tell the difference between a 
serious effort and mere rhetoric. Since some of them, 
most notably the United States Catholic Conference, are 
not friends of this Administration, they will not hesitate 
to embarrass us publicly. 

cc: Roger Porter 
Michael Uhlmann 
Bill Barr 
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THE WHITE HOUSE 

WASHINGTON 

August 6, 1982 

t · y -~~r 1¥W\:i~1 «,,,.;;·tt..WA 

• .... · Dear Father Blum: 

. :If . 

-~-

Thank you for sending me the report on 
Inner City Private Education. 

It was nice hearing from you. You may 
recall we last talked in my law off ice 
when you raised the possibility of my 
becoming general counsel of the League. 

Please feel free to call me any time and, 
next time you're in Washington, I hope you 
will stop by. 

Sincerely, 

Wi am P. Barr 
D puty Assistant 

Director for 
Legal Policy 

(Rev.) Virgil C. Blum, S.J. 
President 
Catholic League for Religious 

and Civil Rights 
1100 West Wells Street 
Milwaukee, Wisconsin 53233 

. ·---------- ;;: - - -- -· - :- -· --- ----:~ - -
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1100 WEST WELLS STREET· MILWAUKEE, WISCONSIN 53233 
414/289-0170 
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PRESIDENT 
Reverend Virgil C. Blum, S.J. 
Professor Emeritus, Political 
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Mrs. Marilyn Lundy, a very de~r friend of mine, 
gave me your name and suggasted that I write to 
you and send you a copy of the summary rJi)port on 
our study of 54 inner city private elementary 
schools , Inner City Private Education: A Study. 

Although President Re~g.an's tuition tax credit 
bill will not help a large percentage of inner 
city pi!ivate school parents since it does not 
have a refund provision, I think you will find the 
book of interest. 

What we need in addition to the President's tax~ 
credit bill is a Junior GI Bill of Rights for poor 
families to help them pay tuition in inner city 
private schools. 

Conunendations on your great work in hanunering out 
support for the President's bill. That was no 
easy task. 

With appreciation. 

Sincerely, 

• 
(Rev.) Virgil c. Blum, S.J. 
President 
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Michael Schwartz 
Director of Public Affairs 

Thomas Patrick Monaghan, Esq. 
General Counsel 

Orlan R. Love 
Director of Publications 

Reverend Henry W. Casper, S.J. 
Director of Development 

Reverend Peter M.J. Stravinskas 
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Inner City 
Private Elem n ary Education 
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Inner city private education is truly 
a great educational phenomenon in America today. 

It is in fact the Catholic Church's greatest 
apostolate to the poor of every Teligious belief. 

Inner city private education is truly a 
great educational phenomenon in Amer
ica today. It is in fact the Catholic 
Church's greatest apostolage to the poor 
of every religious belief. 

Low-income minority families, dis
criminated against by state and federal 
legislatures, by state and federal courts, 
make tremendous sacrifices to send their 
children to inner city private schools. 

Several years ago the Catholic League 
for Religious and Civil Rights Initiated a 
study to ascertain who these families are 
and why they make the sacrifices entailed 
In sending their children to private 
schools. 

Ei~"ht-City Sample 

The study was made in..fi.4 randomly 
seleCted inner c\.!x schools in Los Angeles, 
New Orleans. C.hicago, Milwaukee, 
Detroit, New "(QDI;, tiew@k und WaSlifng
tg.o, D C Th~Q.5 elemeriLat:Y sch.Rois !fiat 
responded, all of which qualify to reCA?ive 
fe1!el'aniid for low-income students, serve 
a fOfiilenrollment of lb,312, of whom at 
Jeaj;t 70 percent are members of racial 
iiifn Q!.illes. ~ 
--i'iie eleinentacy~ school~, which have an 
avera~e erirotli11cnt of 27 8 children,"&'re 
be!"vy dependent on lay teachers, with 

~ ... · - - ,_ - · - ----J}. ·- -·-

---~~~~~.:.,;:~~~-=---~~~~! es u en s are a vise to transfer to a 
school where more adequate counselling 
is available. 

The Catholic League study examines 
the attitudes of about 4,000 elementary 
school parents, 339 teachers and 55 prin
cipals who responded to our survey. The 
Information provided by the parents 
reveals, first, who they are- their reli
gion and ethnicity, their economic status, 
their family structure, - and, seeondly, 
how they perceive the education their 
children are receiving in inner city private 
schools. 

One-Third Protestant 

Although nine of 10 inner city private 
sc hools are Qltholic or ex-parochial 
gbool~. almost one-third of the families 
wj_tb children in these schools are Protes
tant; 21 percent are Baptists, 4 percent 
are Methodist and 6 percent are members 
of other Protestant denominations. 

Of the black famjlies, which make up 
&liibtly . more fhan 5 percent of me 
sample schools' 12opulation. 53 percent 
are Protestant and 44 percent Catholic. 
Of the Hispanic fam ilies, which compnse 

-----·~~----~--~~~---

a2 pers;ent of the sample schools' enroll
ment, 98 perce nt are Catholic and" 2 per
cent Protest~nt. 0( the white Wpilies, 
which make up about 8 percent of the 
sample schools' populations, 92 percent 
!fe Cathohc and 6 percent. Protestant. -Financial Sacrifices 

The deep commitment of minority 
families to inner city private education is 
clearly demonstrated by the financial sac
rifices entailed in their choice of inner 
city private schools. Fifteen percent of 
the respondin families re ort annual 
incomes o less than $~ QOLJ; an 5 
percent report incomes of from $Q..000 to 
$10Jil0; 22 percent report incomes of 
l.rom$10:000 to 1 oo· ,14 percent 

report mcomes rom 15 to 20 000; 
an ano omes 
~ver $.20,000, _ 

It IS noteworthy that 72 .,Percent of 
famnies with children in inner city private 
schools reroort annual incomes or less 
WAP $15 0 0. This constitutes an over-. 
representation of low income families, 
since only 36 percent of all U.S. families 
have incomes of less than $15,000 . .MQre 
remarkable still is the fact that 50 percen'i 
of mner ciEV private school familjes 1ive 
on less than $10, 000 a year, in cont~t 
to 27 oercent of all U.S. families. 
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All but 14 percent of the respondents 
are members of families whose annual 
income WfiS below the mediar; income of 
U.S. frunilies, which was just under 
$20,000 in 1978. 

It should be noted that of the 15 per· 
cent of all inner city private school flllTI· 
ilies with an annual Income of less than 
$5,000, 35 percent are unemployed and 
receiving welfare payments. Of the 35 
percent of the families v.ith an annual 
Income between $5,000 11.nd $10,000, 4 
percent are unemployed and on welfare. 

An examination of t he family struc
tures of children In inner city private 
1ebools reveals that 60 percent aro two
parent families with both mother and 
father present, 35 percent are one-p1Ul'nt 
famil ies with only the mot her present, 1 
percent are one-parent farmi1es wu.n 01u:r 
t he father pnsent and 4 percent are frun
llies beaded by one or both grandparents. 

Poorest of the Poor 

Why do these minority parents -
poor, powerless, discriminated against by 
lawmakers and courts - why do they 
send their children at great personal sacri
fice to inner city private schools? Why do 
they pay an average of about $450 a year 
in tuition charges, when, down the street 
at a government school, the tax payer will 
spend an average of $2,500 a year for 
their child's education'? 

The greatest degrndation of poverty is 
the unavailability of choice. Most 11oor 
parents in America are suffering that deg
radation. In the education of their chil
dren they have no choice of religious and 
moral values, no choice of educational 
environment, no choice of dedicated and 
committed t.eachers, no choice o f per
sonal involvement in the education of 
t heir children. 'The state through discrim
inatory laws compels them t..c> send their 
children to monopoly government 
schools, in which their parental rights are 
suppressed 

Why Private Schools'! 

Why , then, do black and Hispan.1£ 
inner CI!J~ send their children to 
pmiitescnc .: old delapidated buud
~ to schools with totally inadequa U> 
fac ilit ies and equipment, to schools with 
teachers gros.'>lY underpaid, and in which 
they themselves &re expP.1:ted to con
tribute labor aftcl services? 

In our Cctholic League study, ~t: 
~arents answered t hat quest.ion in a 
vo ice tha.t wa.: =~~!nanj""'.o•is- ~bey 
send the1!ibili! _____ ner c1~e 
iCiiOoJSliecause thn' want a better educa
~uality education for their chi!-

·. · <Lfil' quality e~i.an_.$hey 
mean an edu<;ation t hat includes reli2ious 
and moral values as weU as ru les and disci-
2 ~ 

"The greatest degradation of poverty 
is the unavailability of choice. 
Most poor parents in America are 
suffering that degradation." 

pline 1 an education which jnstills in. their 
c'fUfiJ.r.en a sense of self-res~-self-worth 
and high ex.J]fi;tati~~ in then 86IITfy to 
a-Clii~e. aI! f)ducation inwmcntfle~m
selves can contribute I bor s.nd services. 

St . Leo School 

A better education, a quality educa
tion is what parents ~t for their children. 
Such is the case, tor example, at Sl Leo 
in Milwaukee, of 1hich we have much 
firsthand knowledge. St. Leo closed as a 
Catholic school in 1970, became the Leo 
Community School, declined to 70 stu
dents, and was forced to close its doors.. 
Under the leadership of team pastors 
Father.; Robert Schneider and Thomas 
LeMieux, St. Leo reopened in 1977 with 
280 studen ts, 98 percent black, 90 per· 
<.-ent Protestant, 85 percent qualified for 
free meals under the government-funded 
break fast and hot lunch programs, and 
with a waiting list of some 500 hopeful 
families. 

Remarkable Progress 

Families wit h children at Sl Leo 
found what they wanted - quality educa
tion, as demonstrated by the perfonnance 
of transfer students in the Iowa Test of 
Basic Skills and other tests, which were 
administered l:>oth at the beginning and 
end of the school year. Records show 
that in the first year 27 of 30 first.gra ders 
progressed to reading level six - n second
grade level. Two fin ished the year at the 
expected level five and only one was 
deficient - and that child read at level 
fo u r. The fourth-graders entered the 
school academically at an average two 
years below grade level. Tests at the end 
of the year indicated that the children 
had progressed to within three mon ths 
of their expected roading level and fou r 
months of their expected levels in math 
.md s dy skiils. The sixth graders crune 
to the school more than two years beh ind 
on the average, yet they finished the year 
only nine months back. The seventh 
graders lagged tw<>-and-a-half to three 
years back, yet within 10 months, they 
were performing at a level only one year 
below the expected achievement level fo r 
seventh graders. 

Like St. Leo, most inner city private 
schools live a precarious existence. About 
30 percen t of t.heir teachers are nuns and 
brothers reC€iving very low salaries. It is 
the.;e teachers who, because of years of 
ex pelience in the schools, are the admin
istrators and provide the stability and 
continu ity so essential to a school. Most 
lay teachers, especially male teachers, 
cannot long continue at a sal ary that is 
only half of what they could get at a local 
public school. Many lay te11,chers do in 
fact transfer to public schools or take 
other employment, thus leaving the bur
den of administration and con tinuity in 
the hands of 8 dwincll ing number of nuns 
and brothers, many of whom are rapidly 
~aching retirement age. 

Job Satisfaction 

On the o ther band, many highly quali
fied lay teachers do continue in inner city 
private schools at great sacrifice because 
of their care for minority stu dents, their 
fe eling of efficacy, their expec tat ions of 
success, and their sense of community 
with minority parents who contribute 
labor and services to make the school a 
success. This is job satisfaction. 

The teachers' training and experi ence 
also contribute to the qual ity education 
sought by inner city parents. 

First, teachers In private inner city 
SJChools have credentiaJs virtually identical 
to those of teachers in public schools. 
Abou t .90 percen t of the teachers we sur
veyed have either bachelor's or master's 
degrees (71 percent BA or BS, 19 percent. 
MA or MS), and 10 percent reported that 
they have "other" degrees; nearly all the 
teachers are state certified or could be if 
they so requested. 

Second, the teachers' experience in the 
c l assro om shows a healthy balance 
between veterans (those with 10 01· more 
years), those at a middle level (five to 10 
years experience), and newcomers (those 
with less than five years). In fact the two 
ends of the scale, those under five years 
and those over 10 years, account for 83 
percent of the teachers, while the remain
ing 17 percent fit the middle-level of five 
to 10 years. It can be assumed that the 
bl.end of vigor and idealism associated 
with freshly trained teachers, when com
bined with the maturity and wisdom of 



• the veterans, produces a healthy educa-
tional environment. And this seems to be 
the case, &Ince the teachers, when asked 
in .an open-ended question why they 
taught in their particular school, ranked 
"harmonious working relationships with 
administration, faculty, parents nnd stu
dents" as the second most important 
reuon; the reason drawing the most 
responses was .. to provide religious 
education." 

A Warning 

However, one caveat must be noted 
here: We find that or the 30 percent of all 
private school teachers who are members 
or religious communities, three-fourths 
are veteran educators, while on!y O!'!e

fourth or the lay teachers (27 pe,rcen t ) fit 
the veteran category. In fact, over half of 
the lay teachers (56 percent) have less 
than five years or teaching experience, 
with one-fourth or them (27 percent) 
being in their fust year or teaching. So, 
while the blend or young and old does 
cont ribute to quality educational exper
iences for minority children, our study 
shows that the stable cores or the teach
ing staffs are teachers who are members 
of religious communities, and it is the lay 
teachers who supply the new faces, fresh 
ideas, and the idealism or you th. It l'ilso 
shows that single lay teachers are more 
likely to be in the category of least exper
ience. 

Dr. Thomas Vitullo-Martin, in his 
1979 study of inner city Catholic schools, 
has indicated that there is a strong likeli
hood that many inner city Catholic 
schools will disappear because "the 
church appears to have reached its organ
izational limits for their support." Using 
data provided by the National Catholic 

" ... minority families give rirtually 
unanimous support to guvernment 
programs that would provide 
education vouchers or refu,idable tuition 
lax credits to help them pay tuition 
in the pri vate schools of their choice." 

Edu cational Association, he states that 
during the 1967-73 period Catholic urban 
schools declined at a 10 percent rate, 
while Catholic inner city schools declined 
at e 20 percent rate. But when be takes 
into account various problems in defin
itions or ''urban" and "inner city'" he 
presents an adjusted percentage which 
shows that inner city Catholic schools 
closed at a rate five times faster than did 
urban Catholic schools - from a 196 7 
high of 1,490 schools to a 1973 low of 
1,052. 

Dreary Forecast 

Dr. Vitullo-Martin's dreary forecast 
appears to be corroborated by Catholic 
League data A major fmding or our 
study is the emphasis it places on the pre
carious future of inner city private 
schools. In the Catholic school system as 
a whole, Catholic inner city schools have 
thi highest tuition rates; that is, parents 
least able to pay must pay the mosl As 
Vitullo-Martin has noted, tuition pay-
ments for inner ci arents fre uentl 
amount o as muc as percent of the 
averaee farnilv income. 

Our examination or the faculty com
position in inner city private schools 
underscores the problems faced by these 
schools in their struggle to survive. We 
have said that 30 percent of the teachers 
are nuns or brothers, that 75 pt'!rcent of 
them have bad more than 10 years of 
teaching experience and only 11 percent 
have taught less than five years. So age 
becomes an important factor. Moreover, 
we know that fewer and fewer men and 
women are entering religious life and that 
many teaching religious are leavi ng or 
have left the teaching profession. Today 
there are less than half as many teaching 
religious as there were a decl!lde ago. So 
the sources for such highly committed 
individuals who draw subsistence pay are 
drying up. And because of the schools' 
inability to offer financial . incentives to 
attract and retain top.level lay faculty , it 
appears that inner city private .schools are 
in a bind Of all the teachers we ques
ti oned , nearly one-third had annual 
salaries in 197'1-78 of less than $5,500 
(80 percent religious) and only 13 per
cent had SJ.llaries of more than $9,500. 
When we considered only the salaries of 
lay teachers, we found that 41 percent fit 
the range or $5,500 to $7,999, and 30 
percent were in the $8,000 to $9,500 
range. 

Teacher Turnover 

Retention of lay teachers is a serious 
problem for private schools because of 
the great disparity between the salaries of 
private and public elementary teachers~ 
inner city private schools, the average 
arrnual Sfilary m 1977-78 was about D_alf 
that of public school teachet:Se $7,654 
compared with public school teachers' 
annual average of $14,617. The problem 
is 'made more acu te by the fact that the 
teache~ jQ!:1; inner ci~ ~rivate schools 
genera y b the ere e tjils to move 
into the public schools. -

In cities ilctoi s the nation, children such as these students at St. Malachy's in Chicago 
are finding quality education in inner city private schools. 

' A closer look at the salaries of the lay 
teachers reveals that private schools rely 
greatly upon single lay teachers who are 
beginning their careers - 75 percent of 
them earn less than $8,000 and the 
average annual salary is $6,4 23. Although 
the salaries of married teachers are better, 
they still do not offer much of an incen-
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Johnny Windham is lll student at St. Mal· 
achy's in Chicago. 

tive; the salaries of tw<:>-thirds of the mar
ried teachers cluster in the $5,500 t.o 
$9,999 income bracket. 

In trying to explain how ay teachers 
can work for such low salaries, we 
hypothesized th.a t their income from 
teaching was not the sole or primary 
means of their support. The hypothesis 
did not hold up. We found that 70 per
cent of the lay teachers depen de d upon 
their teaching income as their sole or 
primary means of support. 

What this all means is that these inner 
city private schools, while offering sorely 
needed quali ty education for poor minor
ity children &lld while they are seen by 
parents who use them as being the "only" 
hope they have for a decent fu tu re for 
their children, will be forced to close 
thei t doors because the church has 
reached its limits of support, and poor 
parents cannot stretch their few dollars 
any further. 

O osings Are Painful 

The continued closing of inner city 
p rivate schools becomes even more pain
ful when one senses the meaning such a 
loss has on the lives of the ch ildre n in 
these schools, on the dreams o f parents 
who are already making inc redible secri· 
fices to better the lot their offspring 
might inherit, o n the missionary-like lives 
of principals and teachers in these 
schools, indeed, on t he very quality o.f 
life in the neighborhoods of America's 
inner cities . . '.it tliere is a more terriBle 
loss, and that los5 is intangible a'! fa r a.~ 
the statistics of our stud)' i.s ccincerned; .it 
is the loss of a uruque spitit ot joy attd 
hope that pnirleates the atmosphere in 
th .. fk> illOhool• - an ot m"8phett that draws 
parents to a personal involvement in their 
children 's education, that bind-; in a spirit 
of family-like commitment teachers, par
en ts and children. It is that loss of belong· 
ing to and living in a community that is 
most j:l&ihftil. In our study of teachers we 
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call that spirit job sat isfaction, and we 
find that for most teache rs it is the reason 
that low salaries can be tolerated. But it is 
n&ive to think that there is not a financial 
breaking point, l'.h.at these schools can 
continue wi thout additional sources of 
reve nue. 

Poor Are Powerless 

It has been said that the greatest deg
radation of poverty is the unavailabili ty 
or choice. The poor are vi rtually power
Jes.s to make choices in the education or 
their chil dren. Bu t sel f-sacrificing teachers 
and s.elf-sa.cri ficing parents, working in 
close cooperation, do develop a sense of 
" powerfulness" that makes choice of a 
priviotP ~hool possi ble, translates in to job 
satisfact ion, and creates the very condi
ti ons of quality education in inner city 
private sc h o o l s. T his parent.teacher 
re lati onshi p, in adversity , creates a sense 
o f pri de in minority stu den ts and their 
parents -- a precondition of the be tter 
education minority paren ts want for their 
children. Such job satisfaction does not 
support & growing family, bu t it does 
explain, in pru-t at least, why so many 
highly qual ified Jay teachers persevere in 
their jobs in inner ci ty private school.s. 

Enrollment Declines 

~~1M2to1M7W~kandlli~~k 
enrollment in inner city private schools 
decreased by 9 and 11 percen t, respec
tively . Even while t he number of minor· 
ity children in these schools decreases, 
state and federal policies, and a host of 
economic, technological , social and legal 
pressu res combine to induce midc!Je
income parents t o leave the inner city for 
the suburbs, thus eroding further the 
basis of parish support of inner city 
parochial schools. Left largely with pen
sioners and poor families, a su bstantial 
percentage of whom are Protestant and 
there fore non-contri bu tors to the parish 
chu rch, inner city parish schools will fin d 
it increasingly di fficult to meet operating 
costs. 

ls higher tuiti on the answer? Recall. if 
you will, that 50 percen t of inner city 
private school families -have an annual 
income of less than $10,000, and that 36 
percent of the famil ies are single-parent. 
What potential do they have for paying 
sharply higher tui tion charges? Very 
limited, to say the leas t.. 

Most fa milies with children in inner 
city private schools are making great sac-
1i fices to pay tui ti on out of meager 
incomes. How much more can they sacri · 
Ike to provide quality education fo r their 
children? In · ew of the precarious condi
ti ons of most inner city priva te schools, 
the nnswer to t hat question may well 

Anthony Sierra goes to school at Our 
lady Queen of Angels in New York's 
Spanish Harlem. 

determine whether these schools will sur
'7ive to serve inner city minorities. 

Minority paren ts rightly feel that they 
have been discriminated against because 
of thei r color or ethnicity. They have 
been denied equal rights in virtually every 
phase of human existence. Although the 
battle for civil rights for minorities in the 
60s has changed much of that, the educa
t ion rights of minorities are still to be 
won. State and federal tax policies have 
severely damaged the inner cities, thus 
leaving minority famili es with govern
ment schools that provide inferior educa
tion. Moreover, governments have persis
ten tly denied education tax funds to 
parents who choose high quality private 
schools for their children's education_ 

Parents Want Help 

In defense of the fundamental rights in 
education, minority parents are today 
beginning to protest this denial of educa
tion t ax funds. In our inner city study, 
mi n or ity families give virtually 
unani mous support to government pr<>
gr a ms that would provide education 
vouchers or re fundable tuition tax credits 
to help them pay tuition in the private 
schools of their choice. 

Father Blum is Professor Emeritus of 
Political Science at Marquette University 
and President of the Catholic League for 
R eligious and Civil Rights. 

Father O 'Brien is Lecturer in Political 
Science at Marquette University and Direc
to r of Co mmunications of the Catholic 
Leagu e for Religious and Civil Rights. 
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·-How -long must his Japanese coun
;.terport work to buy fhe some food? 

(Answer below) 1 ~ .l 'nUL_l \tll..4 _1_ ' I 1.JJ_ V.l.l._1_ 

S,tudy of Schools Omits Tax..Credit Survey 
By Felicity Barringer 
Wa:<:!l! n !!, ~On Post Si.all WntP.r 

The Education Department this 
week sent Congress a study of pri
vate ·SChoois, including survey data 
showing - that 5.6 percent public
school ch ildren 's parents who knew· 
about tuition tax credits said they . 
would be "very likely" to put their 
children in priv!!te schools if the fed- · 
era] government provided a $250 
credit. 

Missing from the study, however, 
. were assumptions-based on the 
survey data-that tax credits would 
prompt :i.9 millior) public school 

. children to enroll in private school, 
significantly increasing the price tag 
put on the Reagan administration 1; 
tuition tax credit legislation. · 

~j\ccording to Education, Depart
ment officials and Dr. Joel Sherman, 

, who headed the congressionally 
· mandated School Finance Project 

study, the data were deleted beca\jse 
some officials questioned whether it 
was fair to calculate cost on the as
sumption · that people will do what 
they tell a pollster they intend to do. 

' However, Gary L . . Bauer, one of 
tile education officials who reviewed 
the draft report, wrote a memo to--
Sherman~s boss recommending that 
tlie section be deleted, saying: "My 
fundamental concern is .that the sec-

. retary not bs-asked IQ.S!lnd material 
to the Congress that contradicts the 
ai:lministration's position (especially 
"-)th respect to tuition tax credits) 
and is not technically defensible on 
professional grounds." 
'--~ 

"'1urw - • , .·: - ...,-...-

has estimated that the administ.ra
tion 's bill-which would phase in 
over three years a maximum credit 
of $300 for families wiih incomes 
under $40,000-would come to $2.8 
billion in its first five vears, based on 
the number of child;en who would 
be eligible among the 5 milli_on now 
attending private school. 

The CBO did not estimate the 
number of children who might 
switch from public to private schools 
if credits were put in place. A Treas
_ury Department cost figures, which 
roughly paralleled the CBO's, did 
include estimates of switchovers, but 
at a rate far below that_ indicated in 

. the Edl)cation Department survey. 
The push for tuition tax credits, 

which has been a centerpiece of the 
administration;s educational policies, 

GARY L. BAUER apparently was helped . last -month 
-·. ; .. data w,ere "technically suspicious"· when the Supreme Court upheld the 
· · ~ '· . constitutionality of •a Minnesota law 
~n an mterv1ew yesterday, Bau~r - allowing income tax dedudion_s of 

pmnted · out that he was not Jn up to $700 for elementary and sec-
charge of t~e study and wa~ _one of ondary educational expenses. . 
several officials m other d1v1smns of . That deduction applied equally to 
the department who quarreled with parents of children in both public 
some of the report's 'conclusions. . _ and private schools; the administra' 

'_'It . rai~ed the costs [of the legis; · tlon's tax czedit bill applies only _ to 
lat1on] with data that was highly sus- · - private school expenses. - · 
picious from a technical point _-of- · The legislation, which offers re-
view," Bauer .said. ,, :duced credits to those with incomes 

"Certainly any Cabinet member between $40,000 and $50,000 and 
would be· remiss to send something nothing to families with incomes 

. to the Hill that contradicte~ admin- ahove $50,000, is pending before the 
istration poiicy, particularly when Senate Finance Committee. . 
the technical information supporting According to Education Week, a 
it was inadequate," he added. private publication that first re-

The Con~ressional Budget Office ported the changes in the study, the . 

,....., 
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draft version was completed m 
l'v1"rch and the revised version in 
early ,June. Bauer's memo-officially 
designated a memo uf "nonconcur
renc~"-was dated April 21. 

The final report was sent .Monday 
to Rep. Carl D. Perkins (D-Ky.) , 
chairman of the House Education 
and Labor Committee. Perkins' staff 
provided a copy to The Washington 
Post. 

. Among the study's conclusions: 
• Parents most. likely to switch to 

private schools, according to the sur
vey data, "tended to be blacks, His
panics, children from lower-income 
and less-educated families, and res
idents of central cities." But these 
parents, accord ing to the report, 
tended to know less about tax cred-

-its than the other people surveyed. 
• About one-fourth of public

school parents surveyed had consid
ered switching their children to pri
vate school. The main reasons cited 
for not making the switch were "cost 
and logistical considerations , . , , " 

A factor that the researchers tried 
to take into account in making their 
calculations, Sherman said, was the 

·availability of private schoo.ls. -
Sherman ·said yesterday that while 

his research group originally "did not 
think it unreasonable to set hypo
theticar-examples" and _. extrapolate 
from them, "there were some legit
imate . methodological questions 
raised. I guess that, on balance, given 
the limitations of an extrapolation, 
the methodological concerns were 
not ungrounded." 

r1 C'.'>ruuurnr 

I INSIDE~ LABOR D~PARJMENT 
I 

The Reagan administration 
has caught a burst of flak from 
Sen. Sam Nunn (D-Ga.) and 
others for its moves to embrace 
labor unions with a history of 
corruption. The most recent in
stance was the president's July 
18 address to a gathering of the 
International Longshoremen's 
Association (ILA), where he 
praised its pre-sident for "integ
rity and loyalty" to friends and 
country. -

Days before, in a continuing 
Labor Department investigation 
into an embezzlement scheme in 
Cleveland, the' uncle of Team
sters union President Jackie 
Presser was indicted. The uncle, 
.Allen Friedman, later told NBC 
News that he is ready to testify 
against his nephew. 

"Jackie Presser should have 
been in jail dozens of times, 
going back 30 years," Friedman 
said. Earlier, Friedman had re
fused to testify against Presser. 
Meanwhile, the administratiion 
has been courting Teamsters po
litical support: 

Nunn, ranking ·minority mem
ber of the Senate's Permanent 
Subcommittee on Investigations, 

· issued a statement noting . these , 
developments and listing 10 ILA 
officials who hold union office 
despite crimh1al convictions. He 
is pushing for legislation that 
would require union officials to 
step down if they are convicted 
of a crime. , 
- Labor Secretary Raymond J. 
Donovan said in an interview 
v,..f PTtlAV t.hRt the administra-

RAYMONDJ. DONOVAN 
_ . , . _"open-<loor policy" will continue 

Commenting on the furor 
through a spokesman, Presser 
said, ". , . It's the political season 
again. Beyond that, I have noth· 
ing to discuss." 

-::, -(( * 
OMB vs. LABOR .. , De 

partment officials, in an unusua 
alliance with Rep. Barney Fran! 
(D-Mass.), chairman of th1 
House Government Operation: 

· .subcommittee on manpower an< 
housing, are trying to get the Of 
flee of Management and Bud 
get to back off its opposition t. 
the department's performano 
standards for the new Job 
Training Partnership Acl 

Albert A. Angrisani, the as 
, sistant secretary i_n ch_arge of th 



THE WHITE HOUSE 

WASHINGTON 

August o, 1982 

Dear Mr. Henderson: 

I am writing to respond to the questions you raised in your 
letter to Thelma Duggin concerning the President's tuition tax 
credit proposal. We appreciate your explanation of NOBC's 
position on this legislation. We hope the following answers to 
your questions are helpful. 

Question 1: "The proposed legislation specifically excludes 
racial quotas from the definition of any racially discriminatory 
pol1c1es in private elementary and secondary schools. Given the 
experience of token enrollments at Bob Jones University, how 
would the Administration set standards to assess the 
institutions' commitment to a multiracial enrollment?" 

Response: The bill contains strong provisions to ensure that no 
credits will be permitted for amounts paid to schools that follow 
racially discriminatory policies. 

A tax credit cannot be claimed unless the school is a tax exempt 
organization under section SOl(c) (3). The bill also creates a 
new layer of protections above and beyond the SOl(c} (3} 
requirement. In order for tuition expenses to be eligible for 
the credit, the school must annually file with the Secretary a 
statement under the penalties of perjury that it has not followed 
a racially discriminatory policy. In addition, the Attorney 
General of the United States, upon petition by an individual who 
claims to have been discriminated against by a school under a 
racially discriminatory policy, may seek a declaratory judgment 
in a United States district court in which the school is located 
that the school follows a racially discriminatory policy. If a 
final judgment is entered that the school follows a racially 
discriminatory policy, tuition tax credits are disallowed for the 
year in which the complaint is filed by the Attorney General and 
the two succeeding calendar years. 

Because of the unique characteristics of private schools, it 
would be misleading and unfair to rely on numerical standards. 
Whereas public schools can reasonably be expected to reflect the 
racial composition of the community in which they are located, no 
such presumption can attach to private schools. Most private 
schools are church-affiliated. Most parents who send their 
children to non-public schools do so because they want their 
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children to have an education based on religious values. Private 
school student bodies, theref~re, generally do not reflect the 
racial composition of the community as a whole. One would not 
expect, for example, to find many Black or Hispanic children in a 
Greek Orthodox or a Mormon school. On the other hand, the 
proportion of Black children in many Catholic schools is higher 
than in the population as a whole. Any standard that could be · 
applied to one school system (e.g., the Catholic schools) could 
not be fairly applied to another school system (e.g., Orthodox 
Jewish schools) • 

Q~estion 2: "Earlier this summer the Administration indicated it 
would propose further reductions in Title I of the Elementary and 
Secondary Education Act of 1965 over the next three years. These 
reductions will negatively affect both private and public school 
students. 

"Does the Administration intend to implement these proposed 
reductions?" 

Response: The proposed reduction in Chapter 1 funds (formerly 
Title I) is part of the Administration's economic recovery 
program that limits Federal expenditures. Cutting spending is 
essential to win the war against inflation. Indeed, as a direct 
result of our spending cuts and other economic measures this past 
year, inflation has been substantially reduced and elementary and 
secondary education was able to retain $4 billion in spending 
power that otherwise would have been eroded by spiraling 
inflation. This extra $4 billion in spending power is far 
greater than the reduction in Federal funds. 

In addition to the general economic issue, Chapter 1 budget 
policy should be assessed in the context of the Federal role in 
education. Proposed levels would provide nearly $2 billion of 
Federal assistance and maintain a major Federal presence in 
compensatory education. The Administration also expects some 
savings to school districts in administrative costs and paperwork 
from recent legislative reforms to simplify excessive and 
burdensome requirements. 

Members of minority groups would benefit significantly from 
t~ition tax credits. A recent survey showed that 18.6 percent of 
the students in Catholic schools -- the nation's largest private 
school system -- were minority group members. Thus, tax credits 
would support Federal compensatory efforts, rather than conflict 
with them, by enabling less economically advantaged and minority 
families to provide quality education for their children. 

--- .. 



Question 3: "Is the Administration committed to maintaining 
Federal support of public schools at levels comparable to 
previous Administrations?• 

Response: No, but reductions in Federal education support must 
be considered in the larger context of elementary and secondary 
finance. These reductions -- about 30 percent of Federal 
appropriations over two year~ -- are only, on the average, 3 
percent of per pupil spending in public schools. This percentage 
amount was exceeded by the purchasing power schools retained when 
inflation dropped 3.5 percent last year. That savings of 
purchasing power will be even greater this year. Income, sales, 
and property tax bases -- the major sources of public school 
support -- are also promoted through a sound economy. 

Tax credits are not a "trade off" for education programs in the 
$800 billion Federal budget any more than they are a substitute 
for other government activities in that budget. These credits 
are not a government "program" requiring grants, formulas, 
bureaucracies, and new Federal expenditures. Rather, tuition tax 
credits are a correction of an existing taxpayer inequity that 
supports the goal of a sound and equitable school finance system. 
All education -- public as well as private -- will benefit. 

Question 4: "Allocation of Federal assistance to State and local 
governments is based upon per pupil cost formulas. While the 
Administration estimates that the loss of Federal revenues will 
approximate $100 million during the first year, future losses in 
Federal taxes will dramatically rise after the first three years. 

"Would the Administration be prepared to support additional 
allocations of impact funds to the States if a significant 
transfer of students from public to private schools should occur 
which would drastically reduce the public schools' ability to 
meet their administrative costs?" 

Response: First, our major concern is. with total educational 
resources for children, not solely administrative costs. Second, 
there is no evidence that tuition tax credits would lead to a 
significant transfer of students from public to private schools. 
Third, tax credits would not place a financial burden on public 
school systems. Indeed, parents who send their children to 
private schools relieve the public schools of the costs of 
educating their children -- without depriving the schools of the 
parents' local tax payments. Preserving the ability of parents 
to send their children to private schools thus helps to constrain 
the rise in taxes needed to finance public schools and can make 
more money per pupil available in the public system. 

--.. 



The savings can be significant. In Louisiana, for example, 
nonpublic schools educated 152,000 st~dents in 1980-81, thereby 
reducing the cost of operating public schools in that State by 
$300 million. Tax credits will ensure that these savings will 
continue and even increase. 

In contrast, public schools would suffer if there were an influx 
of large numbers of former private school students. For 
instance, if only one-tenth of the private school population of 
nearly 5,000,000 students shifted to public schools, the cost to 
the public school system could increase by one billion dollars or 
more. It is doubtful whether most public schools could absorb 
such a cost increase and continue to maintain their current 
educational standards. 

Question 5: "Would the Administration be prepared to issue a 
statement indicating its strong support for the maintenance of 
public education?" · 

Response: This Administration believes in a strong education 
system, both public and private. Americans have just reason for 
being proud of a public and private educational system unrivaled 
in the history of civilization. The enormous accomplishments of 
our people in their 206-year history is a tribute, in large 
measure, to the quality and diversity of educational opportunity 
available to them. The public schools have made a major 
contribution to these accomplishments. 

But in recent years, many Americans -- especially low-income and 
middle-income parents -- could not afford to make a choice about 
their children's education. In particular, parents who prefer 
private alternatives to public education have been faced with a 
worsening double-burden of paying State and local taxes to 
support public schools in addition to the rising tuition payments 
required for their children who attend private schools. 

Unless these problems are corrected, the quality and diversity 
which have been a hallmark of the American education system may 
further erode. To prevent that from happening, it is essential 
that we increase educational freedom of choice, improve tax 
equity, and provide greater competitive incentives for improving 
school quality. Tuition tax credits are an extremely effective 
means of helping achieve these objectives. 

Question 6: "Would the Administration support amendments 
providing 'refundability' or negative tax benefits in the 
proposed legislation?" 

. ._ - - + 



Response: In light of present economic, political and legal 
considerations, the Administration believes it would be unwise to 
include "refundability" in this legislation. After the proposed 
tuition tax program is in place, we believe that the important 
issue of refundability should be addressed. In short, we would 
recommend proceeding one step at a time. 

Mr. James R. Henderson 
Executive Director 

William P. Barr 
Deputy Assistant Director 

for Legal Policy 

National Office for Black Catholics 
1234 Massachusetts Avenue, N.W. 
Suite 1004 
Washington, D.C. 20005 
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THE WHITE HOUSE 

WASHINGTON 

June 29, 1982 

Hon. Gary Jones 
Deputy Secretary 
Dept. of Education 

Dear Gary: 

Attached are the questions on 
tuition tax credits that have been 
propounded by black Catholic groups. 
I can answer the first question 
(racial quotas) and the last 
question (refundability), but I 
need some help with the others 
(reductions in Title I, allocations 
of impact funds, etc.). Is there 
someone in your department who 
could take a rough cut at drafting 
answers to these questions? I 
would like to try to get back to 
Henderson by July 6. 

Thanks for your help. 

Bill Barr 

cc: Dan Oliver 
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NA llONAL OFRCE for BLACK CA THOUCS 
1234 ~ A*lue, N.W. •Sule 1004 • W .... p1, D.C. DX>5 • (202) M7-4619 

.June 24. 1982 

Ms. 'Jh el ma Duggan 
Special Assistant ~o the President · 
Old Executive Office Building 
17th & Pennsylvania Avenue. ~.w. 
Room 128 
Washington, D.C. 20006 

Dear Ms • Duggan: 

I apologize for the delay in forwarding this letter to you. As 
promised. we have developed questions related to the President's 
proposed legislation on Tuition Tax Credits. We believe that an 
Administration response to these questions will enable us to 
better assess the impact of the proposal on our constituencies. 
Furthermore, strong statements of policy from the Administration 
"'1hich reflect a sensitivity and concern for the education of 
minorities and the poor in this country would strengthen our 
ability to garner support for the bill within Black Catholic 
communities nationwide. 

I would like to summarize the position of the National Office for 
Black Catholics at this time. During our Tenth Anniversary Con
ference in Chicago in 1980, approximately two thousands delegates 
approved the following resolution: 

That NOBC urge support for measures which w.ill ensure 
the right of parents to choose educational alternatives 
for their children, particularly in light of rising un
employment and the inability of all parents to choose 
alternative schools. Such measure~ might include federal 
assistance programs for non-government schools, founda
tions and development places, tuition tax credits and 
other proposals which provide benefits for low-income 
families, and diocesan assistance programs that distribute 
the burden of support for Catholic education ministry. 

!he previous resolution was developed by participants in the Education 
'Workshop during the 1980 Conference, and approved during the final 
plenary session. However, an amendment was also approved and attached 
to the list of recommendations on education as follows: 
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Ms. Thelma Duggan 
June 24, 19 82 
Page 2. 

AMENDMENT 

1-1hereas, A majority of black diildren attend the public ecboole; 
Be it R.esolv~d, "lhat l>l.ack Catholics provide _t:be aupport and . 
enex>ura~ement ·for effort• at .improving public education; 

·.: ·.: 

The C.Onference endorsed the J)r,nciple of t:uition t:ax credits • . llc>wever, 
it recognized that .for the majority of Black -children t:be ']>li>lic schools 
will continue to b~ the .only viable educational option. Since we are 
committed to the long-term' /advancement .of all 'Ela ck children 1.n 'this 
nation, we are compelled t:o examine the long-range effect of the pro
posed legislation on the public schools. 

We believe that the following questions essentially deal with the 
policy positions of the Administration on issues affecting "The 
Educational Opportunity and Equity Act of 1982": 

QUESTIONS: 

The proposed legislation specifically excludes racial quotas from 
the definition of any racially discriminatory policies in private 
elementary and secondary schools. Given the experience of token en
rollments at Bob Jones University, how would the administration set 
standards to assess the institutions' commitment to a multiracial 
enrollment? 

Earlier this summer the Administration indicated it would propose 
further reductions in Title I of the Elementary and Secondary Education 
Act of 1965 over the next three years. lhese reductions will negatively 
affect both private and public school students. 

Does the Administration intend to implement these proposed 
reductions? 

Is the Administration committed to-maintaining federal support 
of public schools at levels comparable to previous administrations? 

Allocation of federal assistance to state and local governments 
is based upon per pupil cost formulas. While the Administration 
estimates that the loss of federal revenues will approximate $100 
million during the ~irst year, future losses in federal taxes will 
dramatically rise after . the first three years. 

Would the Administration be prepared to support additional 
allocations of impact funds to the states i.f a significant 
transfer of students from public to private schools should 

·occur which would drastically reduce the public -schools• ability 
to meet their administrative ~sts? · · 

- : . ... ;. ~ .. -
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Ms. Thelma Duggan 
June 24~ 1982 
Page 3. 

Would the Administration be prepared to issue a statement 
indicating its strong support for the maintenance of public 
education? 

Would tbe Administration support amendments provi~g 
91 refundabi.11ty" or negative tax -benefits .in ·the :propoaec! · 
legislation? . . _ .. . . ... ~ . ,. ... 

'lb repeat our purpose, it 1.s our hope that 1l favorable response 'from 
the Administration to each of the above questions vill etrengtben 
our ability to support ••nie Education and F.quity Act of 1982 • ., We 
appreciate your interest in 'Black Catholic organizations and the 
constituencies they represent. As soon as we receive a response, 
,.,e will indicate the specific. nature of our support for the bill. __ 

Director 

.J.F21/bdw 

cc: James B. McConduit -- President-NOBC 
Robert L. Robinson -- Coordinator-Lay Caucus 
Bro. Cyprian Rowe -- Clergy Caucus 
Sr. Elizabeth Harris -- Sisters' Conference 
Herbert Johnson -- Coordinator-NABCA 
Jacqueline Wilson -- Office of Black Catholics 
Katherine Cole -- Secretary for Education 
Sr. Barbara Spears -- Sts. Paul & Augustine 
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Testimony 
on the 

Constitutionality 
of Tuition 

Tax Credits 
Antonin Scalia 

app rec iate the oppo rtun ity of appearing before yo u today. to address the con· 
stitutional aspecls of th e proposal s for tuition tax credits. I wil l not take 111ucli 
of yo ur time - partly because you have wisely not agreed lo give me mucl1 of it . 
and partly bec<1use til e message I have to convey is brief. 

It is my un derstandi ng that this committ ee has not often had to grappif. 
as others have . with the possihle impediments to legislation posed by th e rrr e· 
darn of religion clause and the estab lishment cla use of the 1-irst Amendme111 . If 
tha t is so , you will be surprised, I expec t. by th e ba rrage of categorical assertion~ 
yo u receive 0 11 botli sides of the issue - that the proposa l before you, i 11 sof~1r as 
it prov ides tax relief for tuition p<1y menls to sert;1ria 11 schools , clearl y sho uld hr , 
or clea rl y should not be. rega rded as constituti on al. l side with the former ca1np 
myself. but that is not primarily what I want to tal k to yo u about. The principal 
poi 1it J want to make is th at. rega rdless of how one fee ls abou t the "shoulcls" of 
til e matter, th e issue has not bee n resolved by any holding, or even by any con· 
sistc 1it lin e or uictlllll, frOlll the Supreme Court. Anu for th at reason . the re spo11-

Ant o nin Sca lia . proressor o f' law at the University of Chicago and adjunct scl1o lar o f the 
i\111eri can Ent erpt isc I nslitu te. lws SP. rved ,in the federa l government as ass is tant all o r11c r 
gr11crat. Offi ce o f l..rgal Co umet. and as clrn irt11 a11 of the Adm ini st rat ive Conference o r the 
Unit ed States. 



sibil ity which rests upon you is all the greater. In approv ing or disapproving the 
p1y sent proposal on constitutional grounds , you will not be following---and ca n
not pre tend to be following--any dictate of th e Supreme Court, but will rath er 
be ex pressing your sense, and the sense of the society, as to wha t our mos t pro
found national convictions require. Your expression, in turn, can be expec ted to 
infl ue nce the course which th e Supreme Court will steer in the future. 

It is impossible, within the time allotted, to describe with any complete
ness the utter confusion of Supreme Court pronouncements in the ch urch -state 
area, but a few examples may bring home the point. The Cou rt !1as not been 
consistent even on the fundamental quest ion of whether the const.ituti onal pro
hibition against establishment of religion forbids merely th e preference of one 
religion over another, or rather prevents any spec ial governmen tal favors to re
ligion in general. In 1947 , the Court said that the Firs t Amendment "requires 
the state to be a neutral in its relations with gro ups of religious believers and 
non -believers ; .. . State power is no more to be used so as to handicap religions 
than it is to favor them." F11enu11 v. BuarJ uf Fd11carion, 330 U.S. l, 14-15 
(1947). Five years later it had changed its mind, and wrote the following oft
quoted passage: 

We are a religious people whose institutions presuppose a Supreme 
Being .. . . When the state enco urages religious instruction or cooper
ates with religious authorities by adjusting the schedu le of public 
events to sectarian needs, it follows the best of our traditions. For it 
then respects the rel.igious nature of our people and accommodates 
the public service to th ei r spiritual needs .... The government must 
be neutral when it comes to competition between sects .. . . But it 
can close its doors or suspend its operations as to those who want to 
rep~ir to their religious sa nctuary fo r worship or instruction. Zorach 
JI. Cla11so11, 343 U.S. 306, 313-14 (1952). 

Since then, the Court's expression of basic First Amendment philosophy has 
changed yet aga in , reverting to the principle that reli gion in ge neral can be nei
ther favored nor disfavored. Sec, for example, A bing tun Sclwul Dis£ricr v. 

Sc/1 empp , 374 U.S. 203 (1963) . These dicta, however, are i111possible to square 
with th e Co urt's decisions- which have, for exa mple, prevented the State of Wis
consin from compell ing Ami sl1 parents to send their chiJJren to school beyond 
eight h grade (an. exempti on which 1he State would not be compelled to gra nt 
th ose who demand it for nonreligious reasons) Wisconsin v. Yoda, 406 U.S. 205 
( 1972); and prevented the State of South Carolina from withholding u11 ernploy
me11t compensation from a Seve nth Day Adventist who re fuseJ to accept em
ployment that required Saturd ay wo rk (again a special privilege acco rd ed only to 
rel igion) Slier/Jeri 11. Verner , 374 U.S. 398 ( 1963 ). Of cou rse ev..:n th e " neu tral -

') 
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ity" principle would sup port (indeed, require) the inclusion of sectarian school 
tuit ion pay111ents in the benefits accorded by the present bill - but I raise the 
issue merely to demonstrate how inconclusive the Supreme Court's pronounce
ments are, even with regard to the fundamental philosophy of the First Amend

ment . 

If one wishes lo examine the specifics of Supreme Cou rt holdings, confu
sion sti ll abounds. The Court has, for example, approved state provision of bus 
transportation to and from school for parochial school students,l:'verson JI. Buard 
uf Educa1ion, 330 U.S. I (1947), but has disapproved provision of transporta
tion to and from field trips, Wolman v. Waller, 97 S. Ct. 2593 (1977); it has ap
proved state provision of textbooks for use in sectarian schools, Board of l:'duca
tion JI. A I/en, 392 U.S. 236 ( 1968), and Meek JI. Pittenger, 421 U.S. 349 ( 197 5), 
but has disapproved provision of other instructional materials and eq uipm ent, 
Wolman JI. Walter, supra; it has sustained state exemption of churches and places 
of worship from property tax es, Walz v. Tax Commission, 397 U.S. 664 (l 970), 
but has, in ce rtain circumstances, str icken clown state income tax remission for 
tuition payments to sectar ian schools, Cu111mittee fo r Public t"ducation v. Ny
quist , 413 US. 756 ( 1973). (I will have more to say of that case shortly.) 

There is, to be sure, no dearth of Supreme Court express ions of the princi
ples which are to govern the dec ision in cases of this sort. And the principles 
sound fine in the abs tract. The currently favo red formulation is the so-called 
three-pronged test enunc iated in J,emon I'. Kurt zman, 403 U.S. 602( 1971). 

First, the statute must have a secular legislative purpose; second, its 
principal or primary effect must be one that neither advances nor in
hibi ts religion ... ; finally , th e statute must not foster "an excessive 
government ent1mglemen t with religion." 

The trouble is that , when lt elcl nex t to th e bewildering diversity of results which 
the Court has reached, these tests, like those that preceded them, are revealed to 
be less too ls of analysis than convenient bases for rationalizing results reached in 
some other fashion · convenient, becau se they 111ay be appl ied strictly or liberally, 
rigidly adhered to or virtually ignored, in order to support the outcome. The 
situation has not changed sin ce 1963, when Mr. Justice Stewart bemoaned as fol
lows the sor ry state of First Amendment case law: 

IS Io lo11 g as the re so unding but fallacious fundamental~st rhetoric 
of some o f our establishment clause opinions remains on our books, 
tu be di srega rded at will as in tlie present case, or to be undisc rirni
natingly invoked as in [A bi11gtu11 Sclwol District~'- Sclle111pf!, supra J, 
su long will tile possibility o f consistent and perceptive decision in 
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this most difficult and delicate area of constitutional law be impeded 
and impaired. And so long, J fear, :vvill the guarantee of true religious 
freedom in ou r pluralistic society be uncertain and insecu re. Sherbert 
v. Vern er, supra , at 416-17 (concurring opinion). 

l want to say a few words in particul ar about two Supreme Court cases, 
Co111111 it tee fu r Public Education v. Nyquist, 413 U.S. 756 ( 1973) and Sloan v. 
/ , c111011, 413 U.S. 825 (J 973 ), because they are the opinions most likely to be 
cited by the opponents of this leg islat ion as demonstrating its unconstitutional i
ty. These cases involved (and struck down) tu it ion tax reimbursement programs, 
by New York and Pennsylvania, respect ively, similar in their technical structure 
to the present bill. But there the sim il ar ity ends. Both New York and Pennsy l
va nia had a history, prior to enactment of the laws in question , of unsuccessful 
attempts to subsidize directly their ex tensive sec tari an (overwhel mingly Catholic) 
school systems; the legislative histori es and even the texts of the ta x provisions 
indicated that this was still their purpose ; and the vast majori ty of the fu nds in 
volved would in fact reimbu rse only sectcir ian (and prima rily Cat holic) school 
tuitions. Tha t is a far cry frnm the state of facts underlyin g the present bill, 
wl1ose benefits will not be conferred almost e11 tirely upon those who attend sec
tarian schools, but will be spread broadly over the entire population. The very 
opi nion in Nyquis t suggests th ::it incidental aid to those attend ing sec tarian 
schools , in connection with a more broad ly based program, may occupy a differ
ent const itutional status (413 U.S at 794). Nor is the prese nt bil l designed to 
perpe tuate part icular school systems. Many of the senators who support it have 
in fac t no extensive private sclt0ol systems, sectarian or nonsectarian , within their 
states . 

Wl1at motivates them -- and what will motivate the Congress if it passes 
thi s bill -- is not a commitmen t to the preservation of a particular school sys tem, 
b11t bel ie f in the fairness and desirability of providing tax relief and financial 
ass istance to those whose real incomes are red uced by educational expenses, 
whe rever paid ; and a conviction that , unless such relief is provided, the treasured 
freedom to ob tain the education of one's choice ·- outside the state schools if one 
wish .: s--will for most Americans be an i.llusion. And a final d istinction, perhaps 
the most critical, between the present bi.11 and the Jaws struck down in Nyqu isr 
and Sloan , is that here we are talking abo ut a federal law. It is unquestionable 
that the Supreme Court - in this field even more than in most - is more di sposed 
to accord validity to th e acts of this Congress than to those of state legisla tures . 
Co mpare Lemon JI. Kurtzman , 403 ll.S. 602 (197 1), with Tilton JJ. Richardson, 
403 U.S. 672 (1971). To my knowledge, only one minor feat ure of any federal 
aid -to-education provision has bee n invalidated on est:ibl ishment clause grou nds. 
The reaso ns fo r that are sound - and much more understanda ble than such ela stic 
abstractions as the "three-pronged test" which pass for the "pr in ciples" of Firs t 

1 
11 
~ 

J 
:o 
!1 ,. 

;, 

Amendment adjudication. Jn the individual states, where, not infrequently , a 
single denomination accounts for a majority or a nea r majority of the electorate, 
the danger that th e legislature will aid a part icular religion und er the guise of 
pursuing purely sec ula r governmental ends is somet i111 es acu te , and justifies par
ticularly rigorous application of antiestabli shrn ent princip les, eve n at the ex
pense of other const itutional values wh ich mi gh t oth erwise predominate. ln the 
national legis lature, by co ntra st, no single rel igious sec t predominates, and the 
dan ge r of sectarian action in favor or a particular group is negligible. 

But this detail ed discussion of Nyqu ist and Sloan is in clisgression from 
(and even in di sregard of) my prin cipal point - which is that the decis ions of the 
Supreme Cou rt in this area of govern men tal aid to religion in ge neral and to sec
tarian education in part ic11lar have littl e to tel l yo u. However neat th eir formula
tion of pr in cipl es may appear (and eve n this changes every decade), their dec i
sions co nfor111 neither to any cons istent in terpretation of those principles nor to 
one another. Now, th ere is a large body of men and women to which I belong, 
cal led lawyers , who, for om sins, must anal yze and seek to reconcil e, howeve r 
artificially , al l th e dec isions and all the prono1mcements of th e Supreme Court -
and even to identify the partic ula r constitutional philosophies o f the individual· 
justi ces, so that we ca n predict (in an area such as this, whe re the Cou rt freq uent
ly splits into two , or three, or even four gro ups of varying co mposition) how 
man y votes will be fo r affirnrnnce and how many fo r reversal in th e 11ext case. 
That is fine, I sugges t , for us lawye rs; it keeps us, perhaps, from greater mischief. 
l3ut for the rep rese ntatives 01· th e people to proceed in this fa shion in cieterm in
ing whether or not a particular proposal before them is in accord with the funda-
1i1ental principl es of ou r nali o11 ; for the Senat e of the United States to di ssec t 
cases and hang on every stray judicial dictum in a body of opinions which is 
notoriously unclea r and ind eed contradictory; that , l suggest, would be grotesque. 
And it would di splay , I think , not so much a fin e regard for the Constitution as a 
fai lure to apprec iate the role of thi s body in the development of co nstitutional 
law. This area of ch urch-sta te relations in an era when the govern ment has be
come deeply involved in every aspec t o f human Life - and when many activities, 
including ed11 ca t.i on, ca n no longe r feas ibly be conducted with out gove rnmental 
assistance in some form - this area resembl es in many respects that of civil rights, 
where the Co1 1rt has taken gui da nce from the Congre ss as to what the fundamen
tal bel iefs and asp irati ons of ou r people require. 

I urge you, then, to approach this issue as a question of what the constitu
tional law "should be," rath er than vainly seeking to determin.,.e what it "is" 
under the decisions of the Court. For me , the answer to that question seems 
qu ite clear. There is no doubt , of course, that the tuition tax relief provided by 
this legislation is constitutional as applied to parents and students pa ying tuition 
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to nonrel igious private schools. Is it conceivab le tha t in this country -as orposecJ , 
let us say, to I lu nga ry- it is not on ly proper, but 11 ecessa1y to single o ut for 
spec ial discriminat ion th ose parents who choose to fo ll ow the long /\111 erican tra
dition o f rr li_g ious schoolin g? Must the in come tax ded uction for charit able con
tributions be si 111il arly li111ited , so that only contribu tions to reli gious organi za
ti ons do no t qualify? You must ask yourselves wh ether tile spec ia l so licitude fo r 
religion contain ed in the Constitution was meant to produce such a distinctively 

antireligious result . 

6 I' 




