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SUMMARY OF HEARINGS ON PRODUCT LIABILITY BEFORE 
THE CONSUMER SUBCOMMITTEE, COMMITTEE ON 
COMMERCE, SCI ENCE, AND TRANSPORTATION, 

UNITED STATES SENATE 

MARCH 9, 1982 

Senator Kasten, Chairman, believes federal legislation is 
needed .to . bring unifor:rpity and certainty to product 
liability law. He set forth three goals for such 
legislation: (1) reduce transaction costs; (2) encourage 
manufacture and sale of safe products; and (3) provide clear 
guidelines for the rights and liabilities of all parties. 
His questioning of witnesses indicated particular concern 
for the disproportionate burden placed on small businesses 
and for the disincentives in current laws for the 
development of new and improved products. 

Senator . Glenn supports federal legislation in the area of 
product liability. Although he stressed the need for and 
his willingness to compromise, he offered the following 
principles for any such legislation: (1) it should provide 
incentives to improve safety; ( 2) individuals shoul<t be 
responsible for their own negligence in the use of products; ' 
(3) a product's safety shol,lld be judged by concepts of 
safety in existence at the . time of the product's 
manufacture; and (4) the government's role should be limited 
to establishing the rules of product liability and providing 
a forum for the resolution of disputes. 

Conszressman Sq.umway supports federal product liability 
legislation. He is concerned about the evolution of product 
liability law from a compensation system based on fault to 
an in~rnrance system for all harm caused by products, without 
regard for the age of the product or the acts of claimants 
or others. 

Victor Schwartz, on behalf of the Product Liability 
Alliance, emphasized the need for federal legislation to 
qverride conflicting state laws. The existing 
inconsistencies prevent insurance companies and others from 
predicting risks and so increase insurance rates and 
transaction costs. Furthermore, the interstate nature of 
product distribution justifies federal presence in a 
traditional area of state control. Although he did not 
address specific provisions in the draft bill (staff draft 
number 2), he expressed general support, particularly for 
the draft's recognition that product liability should not 
be a compensation system. 
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Professor Jerry Phillips, University of Tennessee School of 
Law, stated that neither federal nor state legislative 
action was necessary or desirable in the area of product 
liability. • For the most part, decisions in this area have 
been reasonable and sound, and statutes would prevent the 
continued growth and development of product lia,bility law. 
He noted that the draft bill protected the manufacturer and 
seller at the expense of the consumer, and he suggested that 
the real problem is in the area of rate setting by insurance 
companies. 

Profe~sor J~es Hender§on, Boston University School of Law, 
st'atedthat federal legislation is needed to solve the 
problem of inconsistent standards in the area of product 
liability. He found fault in emerging standards of strict 

1liability for product design and warnings, and with 
excessive transaction costs caused by the current 
hodge-podge of state laws. 

Robert . T.aft, Jr., General Counsel for the Special Committee 
for workpla~e· Product Liability Reform, and Arthur E.9sen, 
President of McKeon Machinery Sales, Inc., urged the passage 
of federal legislation. They noted the particularly unfair 
results of current product liability law for workplace 
injuries because of interaction with workmen's compensation 
statutes. Although the negligence of an employer may 
directly cause injury to an employee, recovery against the 
employer is limited while recovery against the non-negligent 
product manufacturer is not. Furthermore, the at-fault 
employer may have a subrogation lien on the employee's 
recovery from the manufacturer. Except for wanting a 
shorter statute of repose, th.ey supported the draft bill. 

Louise Trubek, Executive Director of the Center for Public 
Representation, testified that the present system of product 
liability is seriously flawed because most injured persons 
are unable . to gain access to the adjudicatory process. 
The draft bill fails to address this problem. She also 
objected to the pre-emptive aspect of the bill, arguing that 
local governments should be allowed to seek alternative 
means to protect their citizens from defective products. 
Federal action should be limited to the creation of minimum 
standards of care in the manufacture of products. 

Robert Butler, Vice-Chairman of the National Association of 
Manufacturer's Product Liability and Employee compensations 
System Committee and Chairman of the Product Liability Task 
Force, and William Rumble, President of G.F. Goodman and 
Son, Inc., expressed the support of NAM for federal product 
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liability legislation to replace state laws. In particular, 
NAM objects to the growing tendency of courts to allow 
recovery by a negligent user from a non-negligent 
manufacturer. Butler set forth a set of principles 
generally consistent with the draft bill. Rumble emphasized 
the problems currently faced by small businesses. Even if 
not found liable, the costs of q.efending against product 
liability claims impair the .ability of manufacturers to 
develop new products . 

Barb?ra Pequet, Legislative Director, National Consumers 
League, testified that although NCL could support federal 
legislation to solidify manufacturer responsibility and 
create strong standards for safety, the draft bill is 
objectionable l;>ecause it under.mines consumer rights and 
consumer safety. She suggested that Congress should instead 
investigate (1) methods to improve design and manufacturing 
standards, and (2) liability insurance ratemaking procedures. 

sicme.i Wolfe, , M; p_., . D~rector ; and Allen Greenber.~, staff 
Associate, Public Ci ti.zen Heal th Research GI;"oup, argued that 
the anti-consumer aspects of the draft bill are particularly 
objectionable when viewed in conjunction with relaxation of 
other forms of regulation of corporate behavior (i.e., 
decreased enforcement activity by •FDA, OSHA and similar 
agencies). To the extent that a, product liability problem 
exists, they stated that the fault is not in tort law but 
in liability insurance z;-atemaking procedures. The 
applicable tort law as developed by state courts is 
generally fair and should not be overridden by federal 
legislation. 

Delores Wal],.gren, Vice President of DES Action, did not 
address the .genera.I question of the need for federal product 
liability legislation. She focused on and objected to the 
draft bill's requirement that in order to recover damages an 
injured person must identify the manufacturer of the 
specific product that caused the injury. 

Profess:or John . Fleming, University of California, Boalt Hall 
School ·of Law, ori behalf of the Industrial Liability Council 
of the California Manufacturer's Association, criticized 
some states for imposing strict liability for product 
design. !fa system of compensation for all injuries is 
desired, it should not be created by the courts. He 
supported federal legislation and the draft bill as a proper 
balancing of conflicting public interests. 
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MARCH 12, 1982 

Secretary Baldi;-ige identified several underlying issues: (1) 
inconsistent liability standards among states; (2) conflicts 
between state liability standards and federal regulatory 
requirements; (3) new liability doctrines in some state 
courts which affect design, manufacture, and marketing 
throughout the nation; and (4) tension between state and 
federal sovereignty. Although noting arguments in favor of 
federal legislation, the Secretary only committed the 
Administration to work with Congress toward a balanced 
analysis of the issues. 

C. Thom~s Bendorf, on behalf of the Association of Trial 
Lawyers of America, disputed the premise that there is a 
major crisis in product liability, and he opposed any 
federal legislation that would override state common law. 

Jam~s S9:l~~, of the law firm of Fulbright and Jaworski, 
criticized some state courts for the imposition of strict 
liabili,ty for product design and the elimination of 
contributory fault as . a defense. He emphasized that the 
problems in product liability law are not subject to 
correction by the individual states. 

Jame? . M~~k, Public Affairs Director, National Machine Tool 
Builders Association, and Emmert McCarthy , Vice President, 
Dreis and Krump Manufacttirin·g company. · It is the position 
of NMTBA that the current pattern of laws adversely affects 
interstate commerce without promoting safety or 
technological innovations. The true beneficiary currently 
is the attorney who receives a disproportionate share of 
product liability payments. Federal action is needed to 
create uniformity and predictability, which will reduce 
transaction costs. A particular area of concern is the 
workplace. Any new law must interact with workmen's 
compensation laws to encourage safety in the workplace, 
contrary to current law. 

David Sloane, National Association of Wholesale.rs -
Distributors, and Peter Vos~, Jr., President, Voss 
Equipment, Incorporated. NAW supports federal legislation. 
Current law in some states was criticized for placing 
strict liability on distributors even though such companies, 
unlike manufacturers, are not in a position to improve tne 
safety of a product. 

Herbert Goetz, on behalf of the National Product Liability 
Council, stated that the most severe problem faced by many 
small manufacturers is product liability. Claims based upon 
very old products or products altered by others have 
increased. The increased transaction costs do not improve 
productivity or product safety. NPLC supports federal 
legislation to address this problem. 
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David Greenberg, Legislative Director, Consumer Federation 
of America, testified that there is no fundamental crisis in 
the product liability field which justifies federal 
intervention. Furthermore, the draft bill is objectionable 
because its main thrust is to limit the rights of consumers. 

· He noted that alreaay the vast majority of people injured by 
products receive no compensation. Any legislative proposal 
should be aimed at improving product safety and insurance 
ratemaking procedures. 

JOM Mc_Keon, Business Round table, described how uncertainty 
in existing product liability laws is detrimental to business 
and discourages product improvement. The Business Roundtable 
supports federal legislation as the best means for addressing 
this problem. 

Ernest Sevier, Chairman-Elect of the Section of Tort and 
Insurance Practice of the American Bar Association. The ABA 
opposes federal legislation. The states are the correct 
place for any necess.ary changes in product liability law. 
Federal action will not result in uniformity because individual 
state courts will provide varying interpretations of any 
federal statute. 

George Keeley, Counsel to the .National Association of Wholesalers­
Distributors, emphasized that there does exist a product 
liability problem, and that the burden is especially heavy on 
small businesses. The involvement of distributors in product 
liability cases is unfair when there is no allegation of 
fault and the product passed unchanged through the hands of 
the distributor. Their involvement increases transaction 
costs, benefiting only attorneys, but rarely does ·resolution 
of the case involve payment by a distributor. He supported 
the draft bill. 

JUNE 30, 1982 

Victor Schwartz, on behalf of the Product Liability Alliance, 
presented an overview of s. 2631. He expressed support for 
its basic principles and appreciation for the efforts of the 
drafters in dealing with many controversial issues. Some 
members of the Alliance have objections to portions of the 
bill; for example its failure to overrule Sind~ll, but he 
deferred specific criticism to further testimony by Alliance 
members. 

Martin Connor, on behalf of the National Electrical 
Manufacturers Association, gave a summary of the history behind 
S. 2631 beginning with the White House Conference on Product 
Liability in March 1976. As a result of this long process of public 
participation, S. 2631 emerged as a fair and sensible reform 
of product liability laws. NEMA strongly supports the bill. 
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C. Thomas Bendorf, on behalf of the Association of Trial 
Lawyers of America , testified in opposition to any fede r al 
legislation which pre-empts state product liability law . He 
alleged1 that there is no crisis in product liability and t hat 
proponehts of Federal legislation have intentionally cited 
inaccurate statistics regarding transaction costs to support 
their arguments, for example continuing to claim that for 
each 66 cents received by product liability claimants legal 
fees for plaintiffs and defendants total 77 cents even after 
this figure was refuted by Mr. Bendorf. Mr Bendorf also 
provided statistics showing that product liability losses 
have not justified large rate increase by insurers. He 
stated that enactment of s. 2631 would protect producers of 
defective products at the expense of injured individuals. 

Jay Angoff, on behalf of Public Citizen's Congress Watch, 
testified in opposition to any federal product liability 
legislation. He argued that the flexibility of the c;:ommon 
law is preferable to the rigidity of a statute. Further, no 
single statute can deq.l effectively with all the issues and 
factual situations involved in product lial;)ility cases. The 
result would be more, rather than less, confusion. He 
testified that no justification for a federal statute has 
been provided that withstands scrutiny. Mr. Angoff also 
objected to the substantive provisions of s. 2631 as too 
protective of business interests. He criticized 18 separate 
provisions as pro-defendant, with special emphasis on the . 
proposed negligence standard of liability for design cases. 

James H~nd~rson Jr., Profe$sor of Law at Boston University 
Schoo1 ·· of Law, · testified that there is a serious product 
liability problem primarily caused by the inability of courts 
to construct sensible standards for design and warning cases. 
Federal legislation to create uniform standards is needed, 
and he supports s. 2631 as a sensible response. He did offer 
several criticisms, such as suggesting that the Sindell issue 
should be left to the states, but he emphasized that the 
problems were minor. 

Joseph. Page, Professor of Law at the Georgetown University 
Law Center, described s. 2631 as unworkable and undesirable. 
After noting that the federalization of an area of law 
traditionally reserved for the states violates a fundamental 
policy of the Administration, he criticized the bill for 
addressing only one factor identified by the Interagency Task 
Force as contributing to the alleged product liability 
crisis, uncertainties in tort liability rules, while ignoring 
the other two factors identified, overly subjective insurance 
ratemaking and dangerous products. Furthermore, S. 2631 will 
not even eliminate legal uncertainties. He urged that the 
bill be carefully rethought and reworked. 
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William Ford, Cha.irman, Executive Cornmi ttee of the Coalition 
for Uriiform Product Liability Law, endorsed federal legislation 
to resolve the product liability problem and offered general 
support for S. 2631. In appendices to his testimony, Mr. 
Ford gave a history and description of the product liability 
problem, arguments in favor of a federal solution, and 
detailed comments on s. 2631. In the body of his testimony, 
he addressed four major concerns with the bill. First, he 
urged a ten year statute of repose applicable to all products 
with limited exception for latent defects, cumulative exposure-s, 
and fraud. Second., the section on punitive damages should 
provide limitations on the amount that may be award~d in a 
single action and in the aggregate for a partic1,1lar product. 
Third, S. 2631 should create defenses or pJ;:esumptions in 
favor of manufacturers whose products comply with government 
contract specifications or safety regulations. Fourth, the 
bill should overturn S:i,.nd~,11. 

Her,bei;t Cio~tz, on behalf of the National Product Li ability 
council, testified that there is a critical need for federal 
legislation to provide a uniform and predictable product 
liability law. He stated that he is impressed with many 
features of s. 2631, but he limited his comments to the need 
for a more protective statute of repose. Neither the 25 year 
period for capital goods nor the 10 year rebuttable presumption 
in the bill would sufficiently reduce transaction. costs or 
increase certainty. He suggested a 10 year limitation or a 
rebuttabl.e presumption with a 15 year bar. Exceptions could 
be made . for compelling cases, such a.s those involving fraud . 

David .Oreenb~rg, on behalf of the Consumer Federation of 
America, testified that although the product liability crisis 
represented a legitimate concern of manufacturers and insurers, 
the solution was not federal preemption of state product 
liability law. He stated that the evidence casts d:oubt on 
the connection between tort law and the increased cost of 
product liability insurance. Although the goal of s. 2631 to 
reduce transaction costs and uncertainty by imposing national 
standards is legitimate, the bill would in fact probably 
increa.se uncertainty at least for the short-term. Any 
insurance cost reductions would result from a shifting of the 
burden for the costs of product failure to the injured party. 

Charles Ba,bcq_ck, on behalf of the National Association of 
Manufacturersf testified in favor of Federal legislation and 
supported most of the provisions in S.2631. He urged rejection 
of the Sindell concept of industry-wide liability and 
adoption of protections for manufacturers whose products 
comply with government contract specifications or safety 
regulations. The statute of repose should also be reduced .to 
15 years and the rebuttable presumption eliminated. Several 
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other more mi nor amendments , generall y returning to l anguage 
contained in earl i er draf ts of t he bill, were also suggested . 

Delby H 1 mphrey, on behal f of t he Sporting Goods Manuf~cturers 
Association, testified in support of federal legis l ation i n 
the area of product' liability . He described the difficulties 
faced by his company and football helmet manufacturers as a 
result of current product liability laws, and he argued that 
foreign competitors will replace American manufacturers if 
changes in product liability law do not occur soon. He 
endorsed the standards of liability contained in S.2631, but 
expressed disappointment that the statute of repose is 
limited to capital goods. 

Maria Dennison, Director of Washington Operations, Sporting 
Goods Manufacturers Association, testified in support of 
S . 2631 as a good faith effort to provide an -equitable solution 
to the product liability crisis. This crisis has thre.atened 
the existence of many sporting goods manufacturers and could 
cause the removal of football from high schools. 

JULY 1, J.982 

Sheila Birnbaum, Professor of Law at New York University 
School of iaw, limited her remarks to the standard of liability 
for defectively designed products. She argued that the 
existing ine.qui ties in design defect litigation arise from 
the failure of the cou.rts to acknowledge that . such cases must 
be grounded in negligence. She felt that the most import ant 
feature of S.2631 was the adoption of a negligence standard 
for design cases . 

Ralph M~J,.let, C:hairman of.the Automobile Importers of America, 
testified in support of a federal .product liability law. He 
also supported many of the provisions in S.2631, in particular 
the adoption of a negligence standard for product design 
cases and product sellers, the prohibition against collateral 
estoppel, and the use of a "reckless disregard 11 test for the 
award of punitive damages. His only objection was the 
failure of the bill to include a provision making compliance 
with federal product standards or specifications a presumption 
of reasonable design and warnings . 

John Eppel, Assistant General Counsel of Ford Motor Company, 
c~airinan of the P~oduct Liability Alliance Subcommittee on 
Government Standards, and a member of the Lawyers Advisory 
Committee for the Business Roundtable's Product Liability 
Task Force, testified that the need for federal product 
liability legislation is critical and that S.2631 is an 
excellent effort to meet this need. Nevertheless, he expressed 
concern about the omission from the bill of any provision 
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relating to the role of government safety standards in 
litigation. Without such a provision, creating at least a 
prima facie defense for compliance with government standards, 
the goals of predictability and uniformity would be substantially 
undermined. . 

William .Loft, on behalf of the National Machine Tool Builder's 
Association, described the . product liability problem as it 
applies to his industry and claimed that product liability 
law has worked against domestic companies in the international 
marketplace. He expressed strong support for S.2631, recommending 
only a shorter, but unspecified, statute of repose, inclusion 
of specific limits for punitive damages, and protection for 
contractors complying with government specifications. 

David Owen, Professor of Law at the University of South 
Carolina, addressed only the topic of punitive damages. He 
stated that federal legislation was needed to overturn the 
random character of existing law. The standards for punitive 
damages contained in S.2631 shold reduce the number of 
improper punitive awards, but he suggested shifting of the 
entire punitive damages issue to the judge and adoption of 
limits on the amount of punitive damages that could be 
awarded. 

Marianna, Stflith, Associate Dean and Professor of Law at 
Washington College of Law, The American University, testified 
that contrary to much of the previous testimony the product 
liability laws of the various states have more in common than 
differences and that for the most part the cases have reached 
reasonable and sound decisions. Therefore, statutory change 
was not necessary and would probably work against the goal of 
uniformity. She opposed all product liability legislation. 
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POSITION OF THE PLAYERS 

PROPONENTS 

The Product Liabili t y Alli ange - a co~liti on o f over 2 00 
corporat~ ~nd t r ade associ atiori particip ants, i nc l uding 
s mall, medi um and l a rge manufacturers, whole sal ers, r e tai l ers , 
insurance br okers , and l aw f irms. (Comp l e t e membership list 
3. t tached) . 

OPPOl'fENTS 

Assoc.iation of Trial Lawye~s of Aroerica - a national 
ass6ci~tion r e~r es~ntirig 6ver 40, 000 plai ntiff s' lawyers. 

Consu,mer Groups. ; - -4-

National Cons ume rs League - a nati onal membershi p 
organizati on that ·acts' as an advocate fo r cons umers; 

Cent~r f or Public Representation - a Wisconsin public 
interest group · ass i $ting consumers, the elderly,. handi­
capped persons, and children; 

Heal th Res.ea.i;ch G.roup - a public interest group founded 
by Ralph Naderi . 

Consumer Federation of Am~rica - federation of 200 
.national, state and local consumer groups, labor unions, 
farm organizations, rural c9operatives and credit unions. 

REEVALUATING POSITION 

American Bar Association. - opposed federal product 
liability legislation in 1981 resolution by Bouse of 
Delegates. As of June 1982, three Sections (Public Contract 
Law; Corporation, Banking and Business Lawi and Litigation) 
have adopted resolutioni calling upon ABA to withdraw oppo -
sition to federal product liability legislation. · 
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A C & S ::i:nc 

A - ?..cbins 

A !.. C O A 

AS ARCO Inc 

Aetna Life & Casualty 

~lexancer & Alexander 

-----------------

MZ,'1BEP..SE!? 

A.ll,iance of American Insurers 

Allianc~ of Metal Working Industries 

Amer i can 3-usiness Conference 

A::1er ican aa_rdwa.r e Manufacturers Association 

American 5oechst Corporation 

nmerican Insurance Association. 

~exican International Group 

.?:.merican Machine Tool Distributors Association 

Ameri~an Mining Congress 

American Petroleum Institute 

American Sup?lY Association 

American Su:5i~al Trade Association 

American Textile Machinery Association 

American Traffic Services_ Ass~ciation 
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Asbestos Com?ensatio~ Coalition 

Associated Equip::nent Distributors 

Association of Genera~ Merchandise Chains 

A~lantic Ric~field 

Automotive Service Industry Association 

3endix CQrpocation 

Busi.:iess Rou.ndt.aole 

Carrier Cor?oration 

Chainsaw Manufactu.re.rs Association 

Cha.,mber of Co.~erce o:E tbe Oni ted States 

Chemical Man~fa~tu,ers Association 

Constructi,on Industty Manufactuiers Association 

Colt Industries !nc 

Commercial Onion Insti.rance·•. Co 

·Crum & Forster Insurance Com.panies 

Za.ton Corp 

~!Dupont de Nemour·s Comeanv - .. 
il~ct.:onic In-dust:ies Association 

Eli Lilly Corporation 

Zmerson Electric 

;. 
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F ~ C Corporation 

Farm & !n~_-ust=ial Eauioment ;nstitute . -
Fike Metal 

Firestone Tire & Rubber Co 

?ord Motor Company 

Found=y Equipment Manufacturers Association 

General Electtic 

General Motors Corporation 

Geosource 

~oodyear 

Gould ?umps, !nc . 
... 

Grumman Allied Industries 

Gulf & Western Industries Inc. 

Barris Corporation 

Eartford Insurance Group 

Health Industry Manufacture.rs Association· 

Household International 

IC I Americas Ina 

Independent Insurance Agents of Alneriaa 

Insurance Co of North America 

International Association of A.rnusement ?arks & Attractions 

International Sarvester Co 

International Snowmobile Industry Association 

;. 
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ITT Coiporation 

- Johnson & Jchnsc:-i 

-

Litton Industries 

Man-Made ?i~et ?:oducers . Association 

M~nufacturers Association of Jamestown Area 

Manufactu:ing Agents National Association 

Material aandling -Institute 

Herek & Co !nc 

Mobil Oil Corpocation _ 

Monsanto Co 

Motor Vehicle Manufacturers As$ociation 

~otorcycle .Industry Council 

National Association- of Casualty & Surety Agertts 

National Association ot Chain Manufacture.rs 

National Associatio-n of 2urni ture Ma:nufacturers 

Na tion'.al Association of. !ndependen t Insur er s 

National Associ-1tion cf tnsu:~ce Brokers ·, 

National Associati"on o.f Manufacturers 

.National Association of Margarine Manufacturers 

National Association of Wholesaler-Distributors 

National Eleetrieal Manufaqturers Association 

National Federation o: Independent: Business 
.,. 
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National Fertilizer Solutionj Association 

National· Insulation Contractors Association 

N.at:ional Legal Center for Public Interest 

National Maciine Tool Builders Association 

National t-!a.= ine Manufactu.ter$ Association 

National ~=tail Merchants Association 

National Solid Wastes Managemen~ Association 

Nation.al Spa & Pool Institute 

National Sporting Goods Association 

~atiqnal Tool Oie & Precision Association 

National TruG:k Eqt.i?'.:1ent Association 

National Wholesale Drug.gists' .;ssocia tion 

Neece Cater & Associates 

l? PG Industries 

?:iar:naceutical Manu.facturers . Assoc:;:iation 

Philip Mor::is 

Proprietary Association • 

Pulp & ?aper Machinery Manufact~rers 

Reinsaranc·e Association of Am·erica 

:lisk a Insura.nce Management society tnc 

Rohrn & Pi~as 

Rubber Manufacturing Asso~iation 

-

Special Committee for Workplace Pro~µct Liability Re~orm 

Scientific ~pparatus Makers Association 

:;. 
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Sea.ts rtoebuc!< & Co. 

Sheet Mecal & Air C~hditioni~g Cont=actors Natio~al Association 

Small :susiness Legislative Counc:il 

Society of the ?lastics Industry 

Sporting Goods Manufacturers Association 

Squibb Corporation 

Sun Co~?any 

Textron 

3H CornS)any 

Toyota Motor saJ,.es OSA Inc 

Truck 1'::ailer Mfg Assn 

~o B A Inc 

onion Camp Corp 

Onion Ca-tb.iae 

Oniteo States Steel Corp 

Venners & Company 

woodworking . Machi.nery Manu-factu:-ers of . 1-~erica 

;. 
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A,-nericari Apparel Manufacturer.s Association 

Arterican Bureau of Shipping 

American Gear Manufacturers Association 

American National Standards Institute, Inc. 

3oat: Owner's Association of the United States 

General Aviation Manufacturers Association 

. Man-Made Fiber Producers Ass -ociation, Inc. 

Maryland Assod.ation of Wholesaler-:Pistributors 

National Electrical Contractors Association 

· National Industrial Distributqrs Association 

e National Paint & Coatings Association 

Outdoor Pow•r Equipment Institute 

Packaging Machinery Manufacturers Institute 

Pulp & Paner Machinery M?,nu£actut"ers Association .. . 

Ski Industries America 

Steel. Tank Institute 

The Ad.h-esive & Sealant Council, Inc. 

Walton and Associates 
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Adhesive and Sealant Council 

Alston Miller & Gains 

American Associati~n of Exporters and Importers .. 
American Fishing Tackle Mfg. Association 

American Meat Institute 

American .Textile Mfg. Institute 

American Wood Preservers Association 

Anderson, Kill, Baker, & Olick 

Burson Marsteller 

Cleary, Gottlieb, Steen & E;amilton 

Collier, Shannon, Rill & Scott 

Covington & Burling 

Crowell&: Moring 

Epperson, Goodpaster & Johnson 

Fluid. Contrb.l.s Institute- Inc. 

Gas Applicance Mfg. _ Association 

Goetze Niemer Company 

GM .Corporation 

Halfpenny, Hahn & Roche 

Hughes, Hubbard & Reed 

Industrial Heating Equipment Association 

Kaye, Scholer 

:;. 



- Leighton, Conklin , Lemov 

LeBoeuf, Lamb, Leiby & MacKae 

Mills & Stockbridge 

Nation~l Association of Food Equipment Mg.nagement 

O'Neill & Haase 

Oliver Machinery Company 

Preston t'horgrimson 

Recreation Vehicle tndustry 

~oger, Hodge, Hills · 

·santare1li ·& Gimer 

Skadden, Arps, Slate, Me.rgher 

Steptoe & Johnson 

Synthetic Organic Chemical Mfg . 

. e The Proprietary Association 

Tile Contractors Association of America 

Toyota Motor Sales· USA Inc. 

Truck Trailer Mfg. Association 

United Pesticide Formulation 

Weil, Gotshal & Manages 

Zuckert, Scoutt & Rasenl:;)erger 
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Business, Consumers Split Over liability Bill 
Business and consumer groups 'are sharply divided 

over proposed legislation that would limit business liability 
for damages caused by defective products. 

Business representatives argue that they are being se­
riously hurt by high liability insurance premiums, demands 
for large cash awards, legal costs, differing sta-te laws and 
the uncertainty of whether a product now thought saie 
later may be deemed otherwise. Also, some firms say they 
are being su,ed e\·en when their element of a prQduct is not 
dangerous or when the user alters the product. 

But consumer advocates and trial lawyers contend that 
the bill (S 2631) pending in the Senate Commerce Commit• 
tee unfairly limits .the rights o( people to sue for damages 
when they are injured br defective. products~ The panel 's 
Consumer Subcommittee held hearings June 30 and ·July l. 

The mca$ure "would make it more difficult and in 
some cases impossible t.o sue for injuries," Jay Angof(, of 
Public Citiz.en;s Congress Wat.ch. a consumer advocacy lob­
bying group, said. 

However, the bill'.s sponsor, Subcnmmittee Chairman 
Robert W. Kasten Jr., R-Wi$., said it would "pinpo.int 
responsibility" fot harm caused by products. 

"l believe it brings uniformity and predictability int.o 
the process. We're not limiting anybody," he s4id. 

His proposj!I would pre-empt state . product liability 
laws and bar certain claims aft.er a specified time period 
followfog the initial sale o( the product. 

The measure before the subcommittee includes two 
alternative time limits, one of which would not be ln the 
final bill. One wi>uld bar claims relating to unsafe design or 
failure to adequately warn users of possi•b)e dangers 25 
yea-rs after the initial sale of capital goods, which ar.e items 
or equipment used by business. The other sets a 10-year 
limit for suits on all products, after which a claimant wo1.1ld 
have to rebut a presumption that the product was not 
unreasonably dangerous. . 

The time limits would not apply to cases involving 
fraud, injury due to prolonged exposure to the product or 
injury that becomes apparent only after the tirne limit has 
passed. 

'fhe bill also establishes procedures for bringing. su1ts 
when a plainiiff does not know which manufacturer 1us 
responsible for a product, such as in a 1980 California case 
involving the drug D~S (diethylstilbesterol) that caused 
cancer in the daug,htets of some women who took it t.o 
pre\·ent miscarriages. 

Consumer advocates criticized the procedures as bur­
densome and said they effectively killed any chance of 
filing such suits. 

Kasten said the committee may be able to mark up the 
bill within a few weeks and he does not envision trouble 
with fuH Senate approval. However, the bill's future in the 
House is uncertain because the Energy and Commerce 

· Committee, which has jurisdiction there, is tied up with 
othet legislatiun. 

-By Judy Sarasohn 

Support, Opposition 
Last year, consumer advocates joined business groups 

to support a bill making it easie-r for busi.nesses to obta in 
product liabil ity insurance. The 1981 act (PL 97-45) gener• 
ally pre-empted state laws that restricted the formation of 
business groups for self.insurance. (1981 A.lmanac p. 573) 

That bill, however, did not address the touchy issues o{ 
defining what is a sujtable cause for suit and who might be 
liable for any damages, as the Kasten bill does. 

Arguing in support of the bill, businesses and insurers 
say the current system of torts - legal wrongs or injuries 
for which a person is entitled to compensation - needs 
revision. Tort law has been developed mostly by states on a 
case• by-case basis. 

They contend that the tort system and _diverse state 
laws have creat.ed an environm·ent of legal · un~erta.inty, 
making the practice of insuring for produet liability in­
cre.asingl;· risky. 

"[P]roduct liability problems are being exacerbated by 
inconsistent. stale legislat.ion and totally unpredictable case 
law decisions. This has created irrational and unnecessary 

"I belieue it 
brings uni for· 
mity and pre· 
dictability into 
the process. 
We're not limit• 
. b d " mg any o y. 

...,.. Sen. Robert W. 
Kasten Jr., R-Wis. 

impacts on legal and production costs which are passed 
on to people who buy products," se.id Victor Schwartz, 
spokesman for the Product Liability Alliance. 

The alliance, which backs the bill, represents more 
than 200 businesses and trade associations, including the 
National Association of Manufacturers, Business 
Roundtable, U.S. Chamber of Commerce and the National 
Association of Wholesaler•Distributors. 

Another business group, the Coalition for Uniform 
Product Liability Law, represents more than 100 manufac­
turers, including Colt Industries, Dstar,oint Corp., and 
Tampax Inc. The coalition generally supports the approach 
of S 2631 but believes the time limit for suits should be 
shorter and the exceptions should be limited. 

Opponents include the Consumer Federation of Amer• 
iea, Congress Wau:h and the Association of Trial Lawyers 
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of America. Angoff of Congress Wat.ch argued a~ainst en• 
acting a federal statute, saying that "common law or court 
law can change as time and technology change." 

Provisions 
As introduced, S 2631 would: 

• Pre-empt state product liability law. 
• Provide that no one may recover for any los.s or dam­

age cause.d by a product except to the extent that the loss 
o.r damage constitutes ha1m. The bill defines "harm" to 
include physical injury, illness or death; or mental anguish 
of the claimant caused by his physical injury or illness. 

• Provide that a manufacturer would be liable if the 
claimant establishes that the product is unreasonably dan­
gerous in construction, in design, because o( Cailur,e to 
provide adequate warnings or instructions, or because the 
product did not conform to an express warranty. 

The daimant must show that the product was manu­
factured by the defendant. If the claimant is unable to 
prove that, the action may still be tried if he proves that he 
made every re~onable effort to e$fablish the ide,ntity of 
the inii.nufacttlrer and brought action against every manu­
facturer that could have produced the product. 

• Provide that a product is unreasonably ~angerous in • 
construction i( it devi11,t.es from the design specilications or 
performance standa-tds of the m11nufacturers, or from units 
of the same product line, and if the devia~ion. caused harm. 

• Provide that a product is unreasonably dangerous in 
design if at the · 'time of its manufacture, a rea,sonably 
prudent manufacturer in the same or similar circumstances 
would not have used the des(gn. A product would not be 
unr.easonabl>· dangerous in design unless the manu(acturer 
kn.ew or should htve known about the danger and a means 
to eliminate the danger was practical. 

• P.rovide that a product is not unreasonably d~ngerous 
in design if the harm was ca~d by an unavoidably danger­
ous aspect of the product. ~bies vaccine,.tor example, has 
risks that cannot be -eliminated without impairing its bene• 
fits. 

• Provide that a product is unreasonably dangerous if 
the manufacturer (ailed to provide adequate warnings or 
instructions about a danger that could occur without them. 
A product would not be unrea.«1onably dangerous if post­
manufacture warnings or instructions were issued to a per­
son, includint a.n employer, who could. reasonably have 
been expected to take action to avoid the harm or to 
explain the risk to the actual user o( the product.. · 

A product . would not be urireasonably dangerous if it 
lacked warnings or instructions regarding obvious dangers 
or if the user altered the product in a way that could not be 
reasonably · anticipated; 

• Provide that the seller of a product would be liable for 
harm in the same manner as the manufacturer if the court 
determines tha.L Lhe claimanL would be unable t4 enforce a 
judgment against the manufacturer. 

• Pro\.·ide that a seller of a harmful product is liable if 
the claimant shows that the seller failed to eurcise reason• 
:ible care with respect to the product. 

• Provide that if a manufacturer or selle·r proves that 
misuse o( a product by a person other than themselves has 
caused the harm, the claimant's damages would be redu~ 
to the extent the misuse was a c~H.ise o( the harm . . 

• Pro"•ide that evidence of corrective measuru taken 
after harm has occurred would not be admiss.ible in court to 
prove the seller's liability. · I 

. f.• 

..... ~, 
·:f'-·. 

• !. ·,,. ~ 
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ing bonds with . civil rights, consumer, 
and aging groups that jt hopes to have 
at its side in future battles. · 

The Food & Beverage Trades Dept. 
has among its ~ffiliates the Service Em­
·ployees International Union; th€ Nation­
al Union oJ ~ospital & Health Care Em­
ployees, which is a divisiqn of the Retail, 
Wholesale & Department Store Union; 
and the United Food & Commercial 
Workers Union, with a total of 1.6 mil­
lion members. Each of the three unions 
has organized some of Beverly's work­
ers, and they will be working together in 
the future to organize at Beverly and 
elsewhere, say FBTD insiders. ''We will 
not have individual unions played off 
one against the other, and this is a sig­
nal," savs one FBTD source. 
'Sole ~• Flemming, w.ho has had 
. little to do with unions in the past, in­
sists that he will not be carrying labor's 
message inside the board if elected, but 
rather will speak for aged patients, who 
he says are a longtime concern. "It was 
the labor movement that asked rrie to do 
this, and I take them at their word that 
my sole concern is that of patients," 
says the 76-year-old Flemming. The . 
unions, however, feel that his presence 
will help them in unspecified ways. "We 
think that patient care and employee 
concerns are interrelated," says Robert · 
F. Harbrant, president of the AFL-CIO 
department. 

Harbrant notes that Beverly's Califor­
nia facilities received 13 "imminent d~n­
ger" government citations for safety 
and health violations from 1977 to 1980, 

Beverly is fighting the 
AFL-CK>'s attempt to place a 
labor nominee on its board 

a high number. Beverly's Banks says his 
company acknowledged the violations 
without accepting blame when it bought 
out a California chain. 

The .battle reflects efforts by unions 
to seek new ways to organize workers in 
the health-care industry, one of the larg­
est unorganized worker groups in the 
country. "Obviously, we hope to prove 
our power to the company and get orga­
nizing benefits out of this," concedes a 
union source. He says that unions in­
creasingly will aim at corporate head­
quarters of chain operations rather than 
individual units to organize workers. The 
FBTD is also challenging the February 
purchase of 18% of Beverly's stock by 
Hospital Corp. of America, a move that 
the labor organization says represents 
"growing health-care oligopoly." 
Tooth and nail Labor has occasionally 
used corporate strategies to pressure 
management to recognize or bargain 
with unions, most notably in the case of 
the Amalgamated Clothing & Textile 
Workers' successful campaign to force 
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the resignations of outside board mem­
bers of J.P. Stevens & Co. But it is rare 
for labor and management to engage in 
a tooth-and-nail proxy battle to place a 
nominee on the board. 

Still, a civil rights advocate and law­
·yer in Washington -who has watx:hed 
Flemming for years thinks that even if 
he is elected, he will not be a tiger for 
unions and that it might have been ·wiser 
for Beverly to acquiesce, and thus de­
fuse the issue. Says this lawyer. "If I 
were Beverly, I would have welcomed 
him, and then either ignored him or co­
opted him." . • 

LAW 

A liability patchwork 
Congress may repiace 
Congress is moving to preempt the 

. patchwork of state product liability laws 
that has prompted a growing number of 
costly suits against manufacturers and 
suppliers. Three years ago the Com­
merce Dept. drafted a model statute 
that it hoped the states would adopt. But 
business failed to lobby for the model 
law, and no states have enacted it. Now 
business is pushing Congress to act. 

An alliance between Senator Robert 
W. Kasten Jr. (R-Wis.) and Representa­
tive Henry A. Waxman (D-Calif.), both 
chairmen of subcommittees that origi­
nate liability legislation, makes enact­
ment of the law, only recently dismissed 
as farfetched, a real possibility. "If 
these guys can agree on a bill with busi­
ness' backing, you'll get a law," predicts 
Victor E. Schwartz, former chairman of 
a task force that developed the uniform 
product liability act for Commerce. 

· Business, once wary of a federal solu­
tion, now solidly supports it. Companies 
hope a uniform statute will cut back the 
steadilv·risinir number of suits in federal 
courts· (chart) and an even larger num­
ber in state courts, which do not keep 
comparable statistics. As proof of the 
consensus for change, Schwartz points 
to a lobbying group, the Product Liabil­
ity Alliance, recently formed to back fed­
eralization. Among its 180 members are 
some of the largest U.S. companies and 
trade associations. 
Finding fault. Rather than expand federal 
court jurisdiction, the law would merely 
establish rules for state courts to follow. 
It would also create federal standards 
stating who is responsfble, and under 
what circumstances, when a worker or 
consumer is injured by a product. Kas­
ten is worried that product liability law 
is being transformed into a system that 
pays injured persons regardless of fault. 

The two legislators are still far apart 
on some issues that go to the heart of 
cutting dowi:i on lawsuits. For example, 
Kas.ten would-impose a 25-year "statute 
of repose" for capital goods, which 
means that legal action could not be 
brought for injuries caused by older ma­
chines. Waxman opposes any statute of 
repose. 
States' rights. A more fundamental dis- · 
agreement-lessening chances of any 
legislation this year-is whether a man­
ufacturer must be individually identified 
in a suit. Waxman agrees with a 1980 
California Supreme Court decision giv­
ing plaintiffs the right to sue all manu­
facturers of the same product according 
to their market share. The decision came 
in a case in which a worm.n was unable 
to name the company that sold her 
mother diethylstilbestrol (DES}-a drug 
that the woman alleged had later caused 
her to develop vaginal cancer. On May 
11, the New York Court of Appeals 
handed down a similar ruling in another 
DES case. Under Kasten's bill, the plain­
tiffs would not have been able to collect. 

The position of the Reagan Adminis­
. tration, which remains split over legisla­
tion that would preempt states' rights, is 
·not known. But some lawvers and con­
sumer groups strongly object. 'Richard 

( J>rOcfuct liability .suits 
rcontinue to 
fsoar.: · .... 
]J.l.-.. •,: :'~{(/: 
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F. Gerry, president of the Association of 
Trial Lawyers of America, savs that 
shifting . "the burden of injuries· fi-om the 
manufacturers or distributors of defec­
tive products to the victims of those de­
fects must outrage the conscience of all 
right-thinking persons:''. A lawyer for 
Ralph Nader's Congress Watch called 
the Kasten bi11 "an industry wish list," 
vowing his organization will "fight it to 
the death." · • 
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Federal Standards, Please 
TiiE ADM!:'i!S7rt..\ -:10:\. ~.narnored witb it.s recently artico­

latecl CO!lC1!Pl of New Federalism. is sitting oo tbe feoce tri>en it 
comes to worx currently in progress to produce an emil)ently 

· sensib_le relonn bill eswttwni a !eden.I .i SWldard _for 
pniduct li,ability. 

It llllouJd s!Dp lis\.l!fti.ng to tbe si1'!!II ,one aC its ideoloP,es 111d 
tile trial lawym, wbb falsely muqutirlde u ~ of 
co11s1,11ner groups, and pay mor:e rttentloa to tlie Rejlllllbc:a.rl 
Party 's tnditlOll&I constillleflt.s, tbe lluilMI commllllity. 

Manufactu.ren. wtlOle prodllds aft iii !XlallY c.tNIII prodlloed 
as well as distributed inl,entate. urpntly want tlie kin,!. of reform 
bein« pl"OpO!leQ by Re~- Hent'f wumu, I llbetal Oi!moc:rtt frocn 
California. and $en. Robert Kuu:o. a C'OIIIC"latl'At luipublbll 
from Wl$COl!Sln. 

The two legj.slators are propa.tnc, lot tbe fint liJ?e, a feden,I 
standard to decide 'lfbo is J"eS!IC)l!Sible and undi!r wtlat dl'C\ll'l>­
stances wheo COQSWJlet'i and workers are illjured by ·tile prodlicta 
they use and vtry pos,libly abule. 

Action on tile state level bas led to !lbarply diff--=c rulea oo 
lwtdan'leetaJ i$1111!S of product liability law. nmciDc from Ille fllOlt 
liberal. in stai. Like Califorllia, to sud! 1011tllet'n sta• u 
Ala!Nma. . 

A historic cue in pojnt was tile decision Ill c.ilfOl'lli.l u, ailO!f 
da11oiters wll() CO!ltl'acled ~r because tbeir ~ IOC3' tbe 
dnli DES wllile precn,ant to sue the ~• ~ Ille dtllC 
even ii the-y c:aJIIIOt proYe wbicll COfflPIIIY' s ~ .,., l!Md by 
tile llli>tMr. TIit ramifii:atlom of sllcil a deciaioQ, 'lrilic:II ~ 
mariutactuten li.able a~ to l:iltir marset s.il&te, baYe yet to 
be fully felt. 811t tllis is DOt tbe iSIIM tlw moat WOrt!iS tbe 
legisla t0rs. 

They ai:e more ~ that ~ 111d drle_lo!lfflellt in 
new p~ and i.Mo¥1tioa ill - produc;u is ·beiae illllibiled 
under present conditions. Companies , fee-Uac V\11.oera!Jle alid 
unc:eruin .of tbeir li,abillty •. simply are llOt -pttpared to lite a 
dllnce on impr:ovin« tlleir .products if tbey aft to lit sued for DOt 
havin( lllouiht of thoR izflprQYemeDU for u, iD tbtir producta 
earlier. 

Uniform fedetal SWldarda wO!dd · llriDC predictability a.ad 
stability to the product liability process Uld 11.ip stalliliz,e pn,dlict 
liability ~nee rates. Coatwnen would kDOlt tlleir riallta 111d 
manutac:turers and distributors wou,i m,w Ille 1'11111!. says Vic:iqr 
E. Schwart;. former dlairmall ol tbe Fedilral ~ Tut 
Force on Prod~t Liability. Tim wW ~ l"'IN!U'C!I 111d 
IMOYation in l!\IDIAfa~turillc, eq,edi1' tilt ~tlom ~ ,Gld 
reduce legal ®al&. 

It would abo draw ,ome aC tbe fu-. aC ~ Conumiajf:y 
negotiaton: Wbo conlelld that varyuic product !i.abWty laWI ill tbe 
United States are a partl~ly difflClllt ooa-tariff burler for 
tbeir exportets to~. _ 
. E~ COfflp&Nes, llOt to IMOtioa Ja~ -. are 

severely inllibil4'd from test martet!AC tbtir pl'lldlaetl ill the 
United States, tilt way tbings stand today. But tbet"I ii, it i. only 
lair to point out, oo unifomur:y WMD it C011M1 to liability l'llles ill 
variOIIS E11rope111 Qlllllt.nes. 

The co11nter-ar111meat for reform of liability i11111raace 
practices. aa pl'ftalted iD tbe May iSl!lt <ii Ille Americul Bar 
I\SIOCiation 's quarterty llC!WS mquine, Tbt Brief, LI a largely 

. iecalistic: one. · 
Prvfesilor James 0 . Glllardi ol M.uqllette UlliYWlity Law 

Sdlool conlffiis that ledenl pl'IMlftllltioo of State Ian wOIIJd 
prompt a nationwide coallibltlo11&I ehallea1e ill tll!t couru. 
Another difficulty uu.. be poillta out., if atate cowu lMl¥e 
jurisdiction over federal law, a problem !!lat would not lie l'lilOl"9d 
until tbe Supreme Court coasidef'ild eadl and every p!'!Mli011. 

He coa1ends !Ail federal legilllaljoa ii 1111,r&mQi.d and 
unwise and would create an absol11te 1eca1 morua fa, ~ 
businesa and consumers. This is wby tbe American Bar 
ASSOC?iatio,fs Tort and lnlurance Practice s«tioa divilloa oppoaa 
and bas t.estif ied ag.wt SIICb CA41\ifl, 

REP. WAXMAN AND SEN. ICASTtN tlaw, 1 aurnber of 
issues to son out betWMfl themselves before tbey caa come up 
with a joint rwlorm bill that could stand a eood cban. of paaaact. 
They m11St decide, for uarr19le , bow muy years beck to Mt tbt 
limit er. !i:ibilit-; for capilal equipment. · 
~ senator would like to open 11P ·the D~ cue -,..ill, wt,icll 

Rep. Wuman believes to be t.emplUIC la&e u far u -
le(islation ts concel'ned. 

Both le(islators favor lett!AC distribulOrs ot product.I olf tbe 
hoot unless the manufact11rer cannot be rMCbed, u in the cue. aC 
an overseas manu!aclurer e.rportin, to tlle U.S. marllet. 

Whatever the reservations the letal community m.igllt tlaff -
and nobody can doubt !bat tbey haw, an u to grind - tbe Congress 
should be CO!llllleDded .for tacl:LinC Ille issue aod we can oaly bope 
that they are 111ceenflll , TheN! is Utile doubt that tbe i.Slue is one 
!hat should be 11.aadled on a federal level. 
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White Hous·e to Study Product Liahility 

-

3y L:1K" ~- YOUNG 
; ...,,,..1 ~ ·c~"'- Srttt 

WASE!:--;GiON - ;s;er:ou.s ~trrite 
Ho~ aides ~ve ued ~ - e.'1<lone­
ment of fe-deral ;,roduct liability 
legi:s!a con. ~u: Comrneree Sec:-et.i.ry 
Y..aicoi.m Sald.."'ige . will c=air a caoi­
r,et;!eve1 re\iew of the need' for 
fe-de!'a! la. w La :!tis a..n!a of traditiooal 
St.ii.tie jur".sdic>jon,. 

The~ are st."Oilg unilc+tioc.s t.liat 
Sec::-eta.r:, 3-alc;,.'"ige is ci:,rtfident t.."l.a.t 
:,e can i)u:suade b.ls c.aoinet col­
!ea6ues oi the n~d for federal 
\e:mla:ion ~us.e of .itS im~ct oo 
:nters:.a~e commerce. · · 

··We be!;eve the president ...-iii 
suooort a fe-aeraJ Ii.ability l,.., _ H's 
jusi a iT".it:er of get~ng it thou5ht 
c..".rouE'.h ... Sen. ooo K..s~n. R-Wi.s •• 
told ~ news~;p,er following t~ti­
rnony oy Se1:retary Ba.ld.."ige: 

Sen. Iasteq cha.in tlle Se:1ate 
Com."tte:ce suocommitt~ t.!lat ba.s 
~n formu.lat:l.!lg a fe<ie.."3l pto<iuet 
Uaoil,lty la_w LO provide a national 
st.ind.rd ot re;spott$;bility for injun+ 
when conswn·etf oti workers use or 

. aouse :iroduc:.s. · 
Soun:~ inq.ic.ate :hat preside!'lti.a.l 

co~lor !'.:dward :vtee=se rII objee:e<i 
to an adr.lirusttation ei:ido~t of 
:.l1e Ka.Stea attempts to formulate 
national :,rociuct liability law at :!le 
s.me :i me :.b,a C :be a dmi.nistra tion is 
embarked on a major project. to 
r-etUrn federal ;>0we.--s to tile stat.es. 

-

Tne pl"eSe!luticxi oi the proble.-u to . 
a cabinet level cou.ccil wo1,1!d :>e 
r-equire<i ,e!ore spa:i!ic Ieiul.a t:ioa 
were endo.l"Sed. and thetefore goi.c( 
iiire-:tiy to a ~uncil se-e.."tle<i prudei:t. 
sou.~~WA. 

Toe .~irun.i.stratioa wa.at:$ to baJ.­
,ne-e the ~riou.s ;,rool<!..'Tl for- busine.$$ 
of try'in;. to de.1! -:r\th eourt int.e!i'r~ 
:.acions of '. i.abil.itY in $0 s:.a~ !or 
i)rocuc-.s ::-.:anuia~red and sold i.n 
'..'1 te:--s"' te a-:,cnznel"'C'e W1 th i ts .. e.'lor.• 
:nous s~itivi:-y" to !eden.I.ism. one 
SOl.i.l'ce i.,d.ica ted. 

.l.t :.he s...rne time. ad."!'lin.istration 
sources ?Qt:.'lt ,,ut :b..at '4'here other 
:e~1s:ar.ion :s -d,ismi.sse-J out of '!land . 
:..":is ~r-ooos.l is ioi.ng :.o t!le caoi.'let :o 
,e ~evie~e-: :n a :-JU.'1Cll •.inde!' ::ie 

direc'jon of ~tar-1 S.. ld.":,e. aa 
a"l,Owe<i · Sttppoe"'..er of product liability 
.:eiorm. 
~ 3.ili:rige i.ncic.a:.ed Last 

¼ay ~t t.b.e a<i.rr.i.ms;tatio:1 ,;;-ould 
se-ek solutio~ IO :be le'gaJ p.eole.:m 
lJ:lvol~ prodllC; liability. . 

He s.id at ttai tune t.:lat product 
li...oility ;,mlems we.--e aifec~g both 
the . .nation 's pro<Juctivity t0d i ts 
ability to C'On\-pe t4 111it4 ei;x,t"tS. 
-- On Ftic,ay: ~t;a:ty Sa.id..~ie ~Id 
t!le Cott,..rt'\eree co0.S'W"ner su~t­
tee ~t uie ad..-ru;us-:-atioa u. ·~l't!.'":'.it• 
te,d to dis~!iti.i+i,g fe-;ie.:-3.:1- •P"',..ara Q.l.s 

wt "impinges oa state sovi:-eig-: ':'/ 
ax~t ~here oorweig,he<i oy ~rusi.ag 
~ti,:mal n~..s." . 

Wb.iJe not ~dor-st.ag any le~.sla­
ti on. !2e s.iid he is "prepared ~o 
co~c :.,e a~t.-ati~t1 tO worting 
·with th.is eoomitu!-e a;bd o~'"S in 
Gae~ t.owud a ~ee<i u:a.l:3is 
of t.'le issue. ·• 

Seere~ry 3.aldrife oudioe<i ~e 
problems as he pe..'"C'eive:s thei:n. "'One 
~ incoasist~t Ii.ability st.1:;,da:-ds 
a.inOQf tbe su.tes. A.ood;e is eoa!Uc:t$ 
between st,ate liabilit1 s~-d.s a.!ld 
f e<ie.-al r~J.la tory ~e:ttl. .. 

A third are.a of eo~--n. be s...id.· 
"iS the dev~opment of~ve oew 
liability do~rines by so.me state 
courts wltic.n a,.ffect product d~ig!I .. 
m4nufactu..~. and :narte~g tbrou¢• 
out~ ~tion." 

But &long with solvil).g the pr-:,o­
lems. the sec-retar, warne-d. "aay 
federal leg'islatioa must ii.so ?aY 
Z?Propr'.'.ate•defe..~ to state sever• 
eigl'I~ and the tnd,iboas of C1lttlt:loa 
law, ~a.::ig t!le !~.al cii:!ltS a...'.ld 
ootigatiocs of both eoasum-e."S &.od 
producer,." , .. . _ 

A.:i IIS"..al in a.r;.y pr-odgct u.bil1:y 
d.iSC-.1$$ion, t:;-i..aJ lawye..--s aJld c:0as-..:;:::r­
er 6roups were !in~ up igu::ist 
legislation Friday . ,;,rnile ':lustness 
~ucs all ;>leaded for ~ie!. 

In:sunna p-oups hav~ c!eilbe:-ate!y 
stave-: out of the .iic?l!?'e. ~er:-.:lg 
t.1.at ;,roduc: Llaoility be loo'-!d u;,oa 
as a legal ;:::-oo!em. oot a.n i;:;s.i,.--a:;ce 
?rti0!em. . . . . 

!nsure:-s ~aci: -he legJSL.coa ::,e­
cause it is ~ tile interest cf :.:etr 

busines.$ client.s, one insi.n-allce lobby-
lst e;(j:) wned. . 

B1,1t, David I. G,e:enber6 of t.he 
Consumer F' ede~ation of A,-neric.a 
t.'ie<i t.o br'.ng the u:sunnce inciust.ry 
batj: to ~e farer · 

He told Sen. Kastea ta.at after 
bearing tile woes -cl busiaessmen 
tr:n,"lg tQ duJ with der...and.s from 50 
state co!,11"".s, ''I'm c-onvince-a ~t all 
participant.$ here are victims. The 
WToogcoer.s are in :he i.r.surance 
industry." 

A qwek retort came· from OaVld ? . 
Slcane of t.be \Cation.al .\ssoc:ac.;on of 
'i!Foo!esaler·Oistrfoutots. The rece!'lt 
"e."'l'loslon" in produ¢t liability C.t$es 
does not indic;te an insurance prob­
lem out ·•a &Tave legal ?t'Oblen\ out 
t.here .. :· 

Offi~ ·~pres.tncatives of the le-
&lll profession are so~e~n.,at split. 

with the .1.Jsoeiation of -r:,,;,aL uwye:-s 
of Ain¢Ciiza opposed to w;y proquct 
liability ta.w. and the .weMcan Sar 
Associatioa obj~~g to fe<ieral law 
but n0t s~t= actiQllS .. 

A.BA repr!!$e!lta.tive Krnest Y. Sev­
ier re!tJ.S.e<! o:nnm~t .oa ~:.tics of 

·th.e sube12m,mit~ ' s d::'aft bill chat 
wottid ~stablish a ZS.year time U.-nit 
on li.;.bility !or bustiless e.apital goods. 
but none for consume:- products or 
;,hazmace-Jt,ical;. 

The subcorom.i.:~ staff's c:r-...ft bill 
wt,uld also require eoasumers to 
pt'OVe there wu a design deiect • or 
inad_eq'Uat.e wa."'.!1i..:15 of w;er. a.osa.ie 
co~i:-jort. or br'eaca ot WUT'aJlcy. 
be.iON collecting for i.njucy. 

"We oppose any propos..l tlla t 
denies the right to 60 to ~ourt. ·• 
Thol't" .. u S.,,ncioti of t.b& q-;al la-.rye.--s 
tol4 Se.1.: K..sten. 



Change Urged 
In Product 
Liability La ,y 

By Caroline E. Mayer 
Wa.s.,tn{tOn Poot S1.:1.rr Wmer 

In California. a young woman who 
bas developed cancer because her 
mother took the drug DES during 
pregnancy can successfully rue for 
damages from a drug company even 
if she can't pinpoint the company 
that made the drug taken by her 
mother. 

In practically every oL'1er state iri · 
the country, however, state laws 
wouid not permit the same woman 
to sue because she could not cite the 
specific drug company. 

Simiiarly, in California and New 
York. if a manufacturer redesiened a 
la;,,n mow-er to prevent the - blade 
from cutting a u.,er's foot, that 
change could be U5ed against the 
company as pNIOf that the company · 
knew its older products were unsafe. 

A~ain. in every other state, im -
proving a product's design cannot be 
u_-.ed as evidence of guilt in product 
liabiiity suits involving older ma­
chines that lack the new safety fea­
tures. 

This hodgepodge .of product lia­
bility rules-made by state courts 
and !~la~ prodded hun­
dreds of busin~ groups to p~ 
Congress to undena.ke a ma!&ive 
overhaul of the product liability laws 
now on the books. 

As the Reagan administtatio~ is 

:and comumm ~ product liability 
trying to retum much of the govern- : has been building quietly over the 
ment's operations to the sCates, busi- past few years. But ye:,-tertlay the 
Iles! executives and many members cont.--oversy broke into the open dur-
of Congress are ~ for federal ing the first of what promises to be 
legislation to prHmpt state . laws many co~onal hearings on the 
and ~ uniform product liability issue. 
rul'es for all courts. Although legislation has yet to be . 

Otherwise, thev che.rge, 'businesses formally introduced in the Senate 
will become ini:reasi:.gly reluctant to and is not expected to be approved · · 
create new · produas that could be ! this year, a standing-room-only 
susceptible to a v.de variety of dif- crowd packed a Senate hearing-

. ferent court chail~es in every state attended by only one ~tor-to 

. in the country. . catch the opening salvos on a federal 
wFederaJ legislation pre-empting product liabiiity law, 

~tate law and se~~ forth nation- During the past six years, Con, 
wide rules of liability would bring gress has debated product liability 
greater predictability and stability to is.5ues repeatedly. Just last year, it 
the litigation proces.s and to product passed a law to make it easier for 
liabilty .in.su.ra.na! rates, ft which ha\•e owners of smail · businesses to afford 
been escalatb;lg rapia1y over the past increasingly expensive product l_ia-
few years, said Victor E. Schwartz, bility insurance. But ·congres!ional 

. who-represents more than 150 busi- sources who have participated in 
ness and trade associations seeking · previous he_arings said that yester-
reform ·of state tort laws that allow day's session represented .the begin-
citizens to sue fo:- damates inrurred. rung 0£ the most serioo, attempt to 

However, consumer grou·ps have - revise the nation's tort laws. 
~ly denounced the campaign for Leading the current effort is Sen. 
federal legislation, arguing that the·: .. Robert Kasten (R-Wis.), whose staff 
proposed chang-es are desi;ned' to has been developing draft legislation. 
protect manufacturers from . the "We' n~ to take responsibility and 
growing number o{ product liability take it now," he said. Otherwise, ex-
suits by limiting a con..quner's .rights. isting state rulin~ven though not . 

· to sue for ~ created by unsa.ie imiversal-will ciiscourage develop-
products. - ment of new- and safer producta, and 

Legjslation being ~ in Con- will "fence out9 new, small compa• . 
grese · !hould be caikd "a· manufac- nies that won't be able to afford in-
turers' liability · exemption bill" be- surance to offer new producta, Kss-
e&U.9e it""threate!IS to take away' coo·- ten said. · . 
,umers' rights" by restricting th_eir The administration is expected to 
rights to sue io me.ny instances, support Kasten's effort. 
charged Barben! K. Pequ.e'~ legisla- Lawyers, on the other -band, are 
tive director for the National Con- expected tojoi:n consumers in oppos-
sumers Le.ague. ing any federal law; arguing that the . 

This dispute between business current mte laws a.re adequate. 

I. 
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Consensus· Sought ·oii Product Lia,h~ity . 

· .. · - But. University of Te.~ law · for d~ge resul~ from employer 
By LEAH R. YOUNG profesS-Or Jerrv Phillips ins.sts th.at alterations to macb.inU!· 
;...,rr,ar o1 c.-.c. sratt "staOJUlry regulation h.2.s the o.odesir- In rejecting _the bill, Dr. Wolfe 

WASHINGTON - Sen. Bob abie effect of freetir.g and r:gidifying ~ed that letting .. th: ~e~Lace 
Kasten, R-Wis., convened the first, tl the law urus or-eventing" ~ and won:: should :n~ ~ . mau.stry 
Ser.at.e bearines on draft leg:isla- d.eYeloproent. · . pay all t.be costs 01 do~ b;:5mess . . 
tion for product liabiity law refonn "l am opposed to product liability . "At the present ~e, he said, 
with the idea that he will work legislation, either at the s-..:ne or a! "only a small fraction of those 
toward a consensus that could the federal level." be told !he Se!late injured or tilled as a ~esult of 
deveiop a bill that can pass both Commerce Consumer Subco=mittee. dangerous products or chemicals even 
houses of Congress. . But the divergence in s~te court attempt t.o use the couns ~ a way ~ . 

He indicated in his hearing interpretation! is making it'i.mpossi- get compensated for their damages. l 
Tuesday that then! is interest in ble for manufacture.~ to bow their Q.. \' S O \l 'I! /\0 ~2. 
the House Commerce Commit~ responsibilities, retorts Victor E. ..., ~ "'\ •. u t'\_ • ~ .. .- \ . 
as well as on the Senate side Sc±!wartz, who represent3 the Product B • 
Jes~~g~~n. ~~.o~;p~ Liability Alliance, a ~o_op of 150 . us1nesses note 

-- ' business and trade assoc:auoo.s. , 
Waxman. D-C.liL and Rep. James Mr. Schwar.z, who is a former law • • 

T. ~~7~!'t~~~;- on his staff's ~~~;~;s~~~:~~~'1: rise Ill product 
second att.emp~draf~equitable ty. notes that some couns require 

• 

• 

legislation was divided . as ever. warnings of even the most obviou.s 1 • b • 1 • · • · 
Business groups are firmly in mis~ of a ~roduc_t. ~e otb~rs say Ia I 1ty suits· 
support of a national standard such mst.-uc~ons diminish t!le unpact · 
deHniating who has responsibility of more serious warnings. , 
and when for consumer and worker Si.t;nil.arly, be points out that 48 · Washington (AP)-Tbe growing number of law-

• injuries from u.se or abuse of states prohibit the. use as e,iden~ of suits accusing businesses of liability tor dangerous 
manufactured products and drugs. - newly developed safety com;:,one..11ts in , produc-.s is becoming an increasing burdC!I for the 

Coosumer groups. on the other cases involving old designs. But. :--Jew companies, business groups told a congressional 
hand. want no legislation. They are Y<>rk and California admit this evi- · panel yesterday. 
that the courts have been expand- dence. Victor E. Schwartz of the Product Liability Al• 

Th u Sch ,.....,,; t liance told a Senate Com.meree subcommittee that ing consumer rights to recover us. ,ur. wartz say-!. ;,,...,.,.uc 
ft~ i;"" • all the variety of rulings from state to state makes it 

from injuries, .and th.at is the _way sellers d~16 1Il stateS cannot expensive for companies to pay for product liabil-
their spokesmen like it. ignore the New York and California Tb 

1 ity insurance. e insurance cost can prevent some 
o~ ...... p,.,.,,,et. legislative diree· courtS and therefore are rellCtant to ,._ . d .,... " ~-,w ' ed m,m entering an ID usu-y; he said. . 

tor oi the :'lational . Consumers bring out new models Wl th improv In ooe Maryland-case. a manu!actun:r of·a com-
League. told Sen. Kasten that her safety components. mercial laundry dryex was found liable when some-
group could possibly support_ feder- Sidnev Wolle and Allen Greenberg oce tried to dry a huge hot air ballooo in the ma-
al legislation. but ollly if the of Public Citizens Health Resear-....h chine, Mr. Sciiwaru said. "The dryer simply was 
federal law provided higher leveis Group. an orgaruz.ation witll ties to · not made for that purpose a.od it disizltegrated, in-
of compensation for cons~m~rs. .. Ralp/1 Nader. charged that tbe 5t..ffs juring plaintiff." be told the panel 

draft product liability refo:m bill is He said products usnally are distributed natio.o-
Both sides. of course.. have their· ·'disastrous anti-consumer legi.!la- ally a.ad ''it is almost impossible for states, either 

acaciemic aperts. -tioo:· through case law Ot". sta.tute. to address the product 
Universitv of California at Ber· The staff draft sets a ZS.vear li.mjt liability problem in a meaningful way." 

lcelev law Professor Jnhn Fleming. on liability for business capital goods. Subcommittee Chairman Bob Kasten CR. Wis.I is 
~ on behalf of the Industrial but does not cut off liability claims .preparing a bill to establ.isb national standards on 
Llabilitv Council ol the ~orn.ia for either consumer goods or pharma• . product liability law. He described the area as a 
Manuiac:urers Association. char· ceuticals. ·•crazy quilt" of varyillg precedents in different 
act.eriz.e<l the consumer view a.s The legislation would allow meet- jarisd.ktioos that cause manu!a~ many prob-
"•~henever there is an injury there . ing the requirements of !edeal safety le:ns in trying to produce a prodoct for the entire 
should be a remedy." . !tandards to be a defense- in product nation. 

This may be true. be said, but liability lawsuits. ?-t!r. Sciiwartz. whose organization represents 
such a vast compensation system Consumers would have t.o prove to.inufacnirers.. wbolesale:-3 and iz:suren, said a 
regardless of fauit is ·•beyond the that produc+.s were either unsafe in single federal product liability law would allow 
capacity of the tort law." desisrn. in constrUction or. because of everyone to r.now what t.\leir obligations are in de-

Llicewise. Boston University inadequate warnings. or iuxsaie be- s.ig::ii.!lg, manufacturing and selli.Dg produ~.s. 
law Professor James A. Henderson cause the product did oot fulfill its Opposition came from Cle National Consumers 
Jr . argued that courts cannot 9,arranties . . · ~e. the Health Research Group and DE:S Ac• 
"construct sensible consistent .. - - .. .. · be tion. 

But manmacmrers wo.lld ::J9t • "Manufacturers are being told they doo·t have stand.aras ·· for deciding whel:. a - respoos.ible if products are una~ida- to worry a.bout safety because they won't be held 
manufacturing desig11 is faulty or bl\· unsafe in Ugnt of :h.e sc:e::itll"'..c- and completely liable for CO!lSUIDer , injuries caused by 
what is the appropriare duty t.o warn t.ec!mical k:nowlec.ge a~ie ,t :he their produc-.s." said Baro Pequet of the consumer" 
of possible injury. · time of m.amuacmre. . group. 

"'1/hat is required a.re legisiatively . ~acturerS would be ~ She said the draft of a Kasten bill would redoci? 
enact.ea . urufor.n stand.a.rds to fill tllis ble !cir the damage they ca::!e, bet not ~\ :nant:ia~urers' incentives t.o produce safer 
·1oid. .. Professo:- ~enderson argues.. products., 
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Washington Editor 
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