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SUMMARY OF "ECONOMIC CONSEQUENCES OF A 
FEDERAL PRODUCT LIABILITY ACT' II 

July 2, 1982, by 
TEE P~ODUCT LIABILITY. ALLIANCE 

The study prepared by The Product Liability Alliance (PLA) 
conclud.as that the existence of a federal product liability statute 
would significantly reduce transaction and other costs 
associated with product liability injury cases. These 
savings would be traced to the presence of a uniform standard; 
no claim for savings is based upon any specific substantive 
provisions in current proposals, such ass. 2631. Indeed, a 
major finding of the PLA s·tudy is that a cost.,.benefit analysis 
of these provisions is not possible. 

Several impediments to such a cost .. bene.fi t analysis are discussed. 
First, current proposals do not include any government 
expenditures. They would not create any new bureaucracy , and 
they would leave unchanged cui--rent federai and state . court 
jurisdiction over prodqct liability cases. 

Second, current proposals are not iI1-tended to eliminate 
product liability actions or limit recoveries. Their 
purpose is to make the outcome of such actions more 
predictable by codifying and clarifying existing law. To a 
large extent, the proposals adopt the current "average" or 
majority rule of law. !n som.e cases this would restrict 
liability; in ot,hers, l .iabili ty would be extended. The 
overall effect is to stabilize, not revolutionize, existing 
law. · 

Third, the impact even on individual states is impossible to 
predictbecause decisional data are not available. The 
iegal basis for the decis,ion of a jury ·is rarely made known, 
and for out of court settlements, businesses are extremely 
reluctant to divulge information. Therefore, it is 
impossible to predict even fo.r a single state the impact of 
a federal statute on product liability actions. 

Fourth, information on the loss and expense experience of 
insurance companies provides only part of the picture. Many 
companies, and particularly large corporations, self-insure. 
Again, these companies generally do not release detai].ed 
product liability infol:'Itlation. 

Fifth, even for companies that buy product liability 
insurance, the cost of premiums does not accurately reflect 
the economic impact of product liability cases. Since 1976, 
insurance rat~s have remained stable, and in fact have 
declined slightly. This is not because of improving or 
stabilizing loss and expense experience. Instead, it reflects 
a price war among insurers caused by attractive returns on 
the investment of premiums. 
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The savings that ware projected would flow fr om the 
uniforrni t y and greater 9redic"':.ab ili t::• created b y a f eder.:i. l 
statute. The mos-r. :·oreseeab l e reduction would be i n 
transaction costs. One experienced coroorate attorney 
estimated legal fees of 52~ 000-$4, 000 j;st for initial 
review of applicable state law for a typical product 
liability claim. Elimination of varying state laws would 
eliminate this cost. Earlier settlement of cases because of 
greater predictability would result in further savings in legal 
expenses . . Also , savings in transaction costs would result 
from the reduced interplay between proouct liability tort 
law and non-fault workers' compensation systems as proposed 
ins. 2631. 

A second source of savings would be in production costs. 
variations in state law increase the cost of designing , 

--manufacturing, packaging and selling product$. companies 
must devote s.ubstantial legal, management, and staff 
resources to keep a;l:)rea~t of changing case law in SO states 
and to take action to satisfy the requirements of as many 
states as . possitle . No attempt is made to quantify 
this category of projected savings. 

Adoption of federal product liability legislation would also 
affect international trade. The existing pattern of product 
liapility laws is viewed as a "non-tariff barrier" 
by our trading partners., none of which has a similar 
fragmentation of product liability law. On the other 
hand, doin~stic p,t-oducers see their larger prodt1ct 
liability co~ts as a brake on increased exports, since 
insurers usually do not discount premiums meaningfully for 
exports because of fear t .hat suit coul.d still be brought in 
the United states with its more advantageous produ<;:t 
liability law for injured ·,persons . 
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I : INTR.,ODUCT! ON 

Logic alone compels the conclusion that a Federal statute . 

establishing uniform l~gal standards for application by all tourts 

in product liability actions would red~ce the costs associated 

with assessing product users' rights and product sellers' 

obligations in product injury cases. 

Oniform legal standards would reduce the need, born of the 

current uncertainty and lack of predictability about the law, 

for plaintiffs ahd defendants to r ·esearch and brie; every issue 

in every product liability case in an effot"t to define what the 

applicable law is. It would promo.te prompt settlements of just 

claims, sinte plaintiffs and 4efendant$ alike would know their 

respective rights and obligations. It would eliminate current 

incentives to constantly ex~and the bases of liability, but it 

would not diminish consumer rights. It would reduce the trans

action and production costs inherent in a multiplicity o; State 

r4le~, and it would stabilize ( if not reduc·e) the c:osts of product 

liability iniur~nc~; 

The eLements of an economic anaiysis of-a_Fed~ral product 

liability statute are discussed in Section II. Section III 

identifies four areas in which, according to our survey of the 

business community, cost savings, although not quantifiable, will 

result. 



--
A. 

- 2 -

II. HlPEDI.MENTS TO AN ECONOMIC ANALYSIS 
OF FEDEAAL PRODUCT LIABILITY :LE.GISLATION 

Pendi?g Product Liability Proposals Do Not Lend Thems elv es to 

Economic Cost-B~n-efi t Analysis. 

The major proposa~currently pending for a Federal product 

liability statute (S. 2631, H.R. 5214) would establish a uniform 

set of legal rules governing the determination of product users' 

rights and product sellers' obligations in traditional tort actions 

arising out of product use. These proposals do not lend themselves 

to a cost-benefit analy sis- for several reasons. 

First, they do n9t in any way require the expenditure of 

governmental funds . . Therefore, there are no new costs associated 

with a uniform Federal law which can be balanced against benefits. 

Federal and State court jurisdiction in product liability cases 

would be unchanged under the proposals. Federal and State expend

itures. would not be requirea.1:/ 

uniike a new Federal program or a new administrative regulation, 

the product liability prop.osals would entail. no expenditure of 

public or private funds against which their benefits could be 

weighed. Moreover, ev~n -if such proposals could be characteri~ed 

as "quasi-regulatory" to _the extent that they set standards of 

liability, such "quasi-regulation" would have no economic cost 

against which to measure iti economic benefits. 

Second, the proposals for legislative action seek merely to 

establish a uniform set of legal rules which are fair and equitable; 

they do not seek either to limit the number of product liability 

- claims or to limit the damages recoverable in . such claims. If the 
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e pending pr:opo·sals were designed to el_iminate product liability from 

the legal system, it would be relatively simple to compute the 

costs which would be saved. 3/ -The fact is, however, that such 

statutes <;!.re likely to have little or no impact on the number of 

claims brought for product-related harms . .2/ Similarly, none of the 

proposals would limit the dam~ges reco~erable,i/ although data 

show that damage awards in_ product liability actions have been 

clirnbing steadily)/ The enactment of a uniform Federal statute 

would most likely have no impact on this trend. 

Given these facts, the product liability pioposals do not ~end 

thetnsel ves to a traditional economic co.st-henef it analysis. 

B. Pending Product Liability Proposals Do Not Eliminate Product 

Liability Actions; They Merely Make Their Outcome More 

Predictable. 

'I'he pending proposals, as noted above, would · not eliminate 

product liability. They would merely codify and clarify the bases 

on which . liability could be imposed. It is impossible to measure 
I 

the economic benefits which clear and predictable rules of law 

would create __ §/ 

For example, s. 2631 provides a fault-based standard of 

liability in design defect cases. This clear statement of the 

applicable standard eliminates the uncertainty which currently 

pervades the law a~ a result of some court decisions which, contrary 

to the traditional and majority rule, have applied or have purported 

to apply a strict liability to standard of liability in design 

defect cases. There is no way to measure the economic benefits of 

t h e resulting predictability in the law. 



The economic benefits will be subtle but real. Clarification 

and predictabi lity of product liabi l i ty law and , s pecifically, 

product sellers' obligations, wi ll give all parties the means to 

assess ac;:c ura tely the rneri ts of a claim. A. valid . claim that would 

otherwise go to trial could be promptly settled . . Prompt settlement 

would certainly reduce legal and interest expense and court costs, 

although those savings are difficult to measure with any accuracy. 

To a large extent, the Federal product liability proposals 

would codify the "average" or the . :prevailing majority rule of law 

on product liability issues.21 The economic impact of this is also 

di.tficult to measure precisely. Where the law o;f; most states on 

most issue£$ WO'Uld be unaffected by the proposals, there would be 

no economic impact. Where the law of some stat.es on some issues 

would be expanded or made more liberal~/ or brought back into line 

with . the ~rev ailing r1J.le of law, 2,./ the economic impact is not 

quantifiable. One simply cannot say what the effect of a single 

chq.nge in the product lj,a.bility law of a single state would be, 

much less what the total impact of the ·changes in every jurisdicatioh 

would be. 

Discussed below in· Section III, are those areas in which cost 

savings, al though not quantifi_able, would be realized under a 

uniform federal pl!'oduct liability statute. 

c.· The Decisional Data Needed to Gauge the Economic Effect of 

Federal Le~islation on Current Law Does . Not Exist. 

Whether a suit ends in a jury verdict or a private settlement, 

the legal basis for the award of damages or the rejection or abandon

ment of the claim is rarely, if ever, made public. The lack of such 
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data makes an economic an.alysis of pending product liability 

proposals impossible. 

Most product liability complaints name every possible 

defendant101 and every plausible theory of liability. The basis 

on which the decision to award or deny damages is rarely dis

cernable~ In the absence of data reflecting the legal bases under..,. 

lying curre.nt damage awards, an analysis of the impact of specific 

provisions of the pending FederaL product liability proposals is 

impossible. 

Even if it were possible to pinpoint, iri a four-count complaint, 

the count on which a jury found the defeno.ant liable, it would ·be 

impossible to determine whether the same jury would award damages 

on another basis if the qount originally relied upon were modified 

by a Federal statute. 

More important, there is no data on the basis for settlement 

of cases. It is estimated ·that 95 percent of liability claims 

are settled or dropped before they reach the jury. 111 While the 

percentage of product liability claims _ tried by juries is probably 

higher than average,£/ the overwhelming majority of such claims 

never reach the trial stage. They are either abandoned or settled 

privately. 

Private settlements rarely become part of the public record,ll/ 

and parties to such settlements frequently agree, as part of the 

overall settlement, not to discuss the amounts (if any) involved. 

Businesses, in particular, are reluctant, for competitive and other 

reasons, to divulge information on either the number of product 

e liability claim settlements _to which they are parties or the · 

amounts involved. 
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Since · data on the grea t majority of product liability claim 

settlements, like data on jury decisions, either does no t exist 

or cannot be obtained, it is i mpossible to analyze t he i~pact t ha~ 

a Federal product liability statute would have on the number and 

amount of such settlements. 

D. Only a Portion of Product Liability Losses and Expenses 

Are Commercially Insured; Most Are Self-Insured. 

The Insurance Services Office (ISO), the principal insurance 

statistical advisory and rate service organization, has estimated 

that between 25 and 30 percent of the $5.18 billion in liability 

(other than auto and medical malpractice) insurince premiums 

written in 1981 related·to product liability. Thus, American 

businesses spent between $1.3 billion and $1.6 billion to commer

cially insure their product liability exposure in 1981. 

These huge outlays, however, accounted for only a portion of 

the losses and expenses associated with business product liability 

in 1981. The balance was either uninsured or self-insured. There 

is no way of estimating t~_e extent to which uninsured and self

insured - product liability costs exceeded those borne by commercial 

insurers. 

As product liapility and other business insurance costs (e.g., 

workers' compensation, commercial automobile liability) have 

increased, a growing number of businesses have adop-ted, to varying 

extents, risk-funding alternatives to commercj.al insurance. These 

alternatives range from higher deductibles and self-insurance 

programs to wholly-owned corporate ins.urance companies (If captive" 

insurers) and combinations of these devices with commercial coverage. 
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The trend tov;iard alternatives to commercial insurance, in

itially the product of sharply accelerating premiums, has been 

g{ven additional momentum by the high· interest returns available 

on the investment of corporate cash reserves. These returns are 

particularly attractive in "long-tail'' exposures like product 

liability, where many cla:i.rns are settled years after the incidents 

that gave rise to them. 

Self~insurance is most prevalent among large corporations 

with extensive cash flows. Examples include the General Mot6rs 

Corporation, Ford Motor Company, the leading chemical and pharrna- · 

ce~tical matiufactur•rs, and others in industrie~ generating a 

significant proportion of all product liability claims. 

The scale of self-insurance programs is enormous. As long 

ago as . 1976, Merck & co., a major pharmaceutical house, carried 

· • . product liability coverage of $100 million excess of (above) a 

self-insured retent~on of $12.S million per occurrence. In other 

words, the company's commercial insurance protection would not 

come into play until · losses and expenses from claims ar~sing from 

a particular inc~dent exc;eded $12.5 million. 

Self-insurers, for dompetitive and other reasons, are 

extre~ely reluctant to divulge details of their product liability 

loss and expense experience. As a result, the majority of the 

business community's product liabil.ity data is, for all practical 

purposes, unavailable. 

E. Insurance Prices Are Not Indicative of Current Product Liability 

Loss and Expense Experience. 

The following table shows the country1.vide effect of the 

combined rate level -changes for ISO product liability bodily injury 
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and property damage coveriges, basic and in~reased lirnits, from 

__ 1975 through the first nine month s of 1981: 

• 

19 75 + 117.3 percent 
1976 + 35.7 percent 
1977 + 3.1 percent 
1978 + 0.1 percent 
1979 1.6 percent 
1980 0.7 percent 
1981 (9 months} 5.8 percent 

The relative stability of product liability insurance rates 

over the past four years is not a function of improving lo.ss and 

expense experience, but rather refl~cts a price war among insurers 

precipitated by attractive returns on the investment of premiums. 

This competitive struggle shows rio sign of abatement despite 

steadily worsening loss · and- expense ratios. Insurers continue to 

engage in "cash flow underwriting," in the .belief -that investment 

returns on product liability premiums will make up for the in

ability of those piemiums to cover anticipated losses and expenses. 

Even if the current price war among insurers were not arti

ficially depressing product liability insurance rates, insurance 

data would be a poor barometer of·curr~nt product liability experience.-

First, as noted above, - insured product liability exposure is 

but a fraction of the total exposure of American business, and·, 

because insurance data represents the past experience of smaller 

businesses which cannot afford alternatives to commercial coverage, 

such data is not representative of the entire business community's 

experience. 

Second, insurance data is entirely retrospective, and there

fore lags behind current developments. The ISO generally uses 

the expt;rience of reporting companies for the preceding five 

years as its data base in the development of future rates. Thus, 
I 

• I 
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a dramatic increase in claim frequency or severity in the .latest 

e y~ar would be tempered by the (perhap_s better) experience of the 

previous four years in develbping prospective rates. 

-

Third, product liability insurance data is based on the 

count~y~i~-~ experience of aJ,.l reporting companies, and is thus 

useless for measuring the impact of a given State's law on the 

experience of co.rnpanies writing product liability insurance in 

that State. In all other lines of insurance, rates are made on 

a State-by-State basis. But because products made in one State 

may be distributed in a second, sold in a third and used in all 

others, each with quite different rules · gove,rning the manufacturer's 

tort iiability; and because legal precedents in one State -may 

· encourage the filing of suits there (rather than in the State of 

manufacture, distribution, sale, or injury), product liability 

rates for even a localized business must be based on the national 

· experience of all insured busi:''lesses in that classification, 

rather than on its experience in its home State. 

III. COST SAV:t:NGS · THAT WOULD RESULT 
FROM ENACTMENT OF A FEDERAL 

PRO_DUCT LI.ABILITY µ..w 

In the four subsections below, we set forth the broad areas 

in which costs to American and foreign product sellers and product 

users would be reduced through the enactment of a balanced and 

effective uniform Federal produ6t liability law. 

In certain of these areas, we have been. able to calculate 

with reasonable certainty and precision the amount (in current 

dollars) of savings that a Federal statute would produce. In 

others, because of 9onstraints identified in section II above, we 

have been compelled either to illustrate or to estimate.the cost 

reductions involved. 
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Ne fo~nd no instances· in which a Federal product liability 

statute .would inc~ease business costs, other than in those States 

in which the "average" Federal liability rules would make a 

product user,s recovery against a product seller easier than it 

is under current Sta~e law. 141 To the extent that t h ese added 

costs internalize to the product seller causing the harm the 

economic consequences of that harm, the result would be consistent 

with the Federal statute's purpose, "which is to place incentives 

for risk prevention on those best able to implement that goal. 11 12../ 
A. Transaction Co"sts. 

Two of the stated goals of a Federal prod~ct liability tort 

law are to assure "that responsibility for harm is not placed on 

those who did not cause the harm, nl§./ and to "subs.tantially 

reduce transaction costs without reducing the amount the injured 

17/ claimant receives."---

The faul t-b.ased tort syst,:m .is an adversary process requiring 

enormous expenditures for the legal and investigative efforts 

needed to fairly and propeFlY allocate responsibility. These 

exp~nditures are particula:i;:-J.y high in determining responsibility 

for product-related harm. Accordihg to the 1977 ISO Product 

Liability Closed Claim Survey: 

For every dollar paid for claims, insurers 
incur in defense costs an additional 35¢ [bodily 
injury] and 48¢ [property dama;-e], no matter who 
wins the case. By far the lar;est item contri
buting to the cost of settling claims is defense 
attorneys' fees, w~~Jh account for about 83% of 
the defense costs.-

In addition, winning plaintif:5 must give up varying percent

ages, usually 33 1/3, of th~ir rec~~eries in fulfillment of their 

contingent fee agreements with the.:.= lawyers. Thus, for every 
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66 2/3¢ receive-a. by successful claimants ($1.00 less 33 1/3¢), 

- the produc:t liability tort system expends an average of another 

74.8¢ in · legal and investigative costs (average of bodily injury 

-

·e 

and property damage defense costs = 41.5¢; plu,s 33.3¢ contingent fee). 

Although, as observed above,!~/ a Federal product liability 

statute would have little effect on th~ frequency with which 

product liability claims are brought or on the average award in 

such cases, it would nonetheless bring about a substantial 

reduction in the "transaction costs" -- legal and investigative 

expenses·- associated with these claims. 

(l) Genera].ly, the uniform applicability of a "black letter" 

(statutory) product liability law would greatly reduce the amount 

- of legal expense that both product sellers and pr~duct users must 

now undertake to determine, in each jurisoiction, not only the 

current state of the law as applied to a particular set of facts, 

but also . the likelihood that past precedents wt11 · continue to be 

20/ applied by the courts.- The following excerpts from a letter 

to the General CQunsel of the U.S. Department of Commerce from 

Frank A. Orban, III, senior attorney for Armstrong World Industries, 

Inc., a Fortune 500 manufacturer, describe the process -- and the 

costs that a uniform product liability law would ameliorate: 

Currently when a claim is made, it is frequently 
even unclear wh~t the legal basis of the claim is 
(tort, warranty, strict liability in tort). 

At the present time, competent defense counsel 
charge on the average between $75-$150 per hour. 
If a claim arrives from any state other than our 
home state of Pennsylvania, we are effectively 
compelled to engage local counsel immediately since 
it is impossible to keep abreast of and research 
the complex nuances of out-of-state product liability 
law. Such law . is scattered through a large nurober of 
state and federal court decisions .. . . 
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Tpe cost of obtaining even a cursory eval
uation of a case costs no less than $1,000 and 
any complex case will cost iDitially multiples 
of · that figure -- just for a ba$ic analysis under 
the law of the particular state involved. If 
conflict-of-l~w issues arise, such analysis may 
add .. ·.apditional dollars to the bill. 

If a Federa'l statute existed, counsel for a 
corporation would be able initially to evaluate 
such cases at a fraction of the cost of engaging 
other counsel. Furthermore, the Federal statute 
would remove most conflict-of-laws issues. A 
consequence of lowering these early "transaction 
costs" would be that meritorious suits would be 
more quickly settled and n.on-meri torious suits 
would be resisted, since counsel would be less 
inclined to advise settling nori-meritorious claims 
simply for the.ir "nuisance value" under the threat 
of added legal costs .... 

Reviewing my experience with previous and 
present firms, I wo_uld suggest that the savings 
in initial outside coqnsel fees and related over-
heads ·on a typical out-of-state claim would be 
from $2,000-$4~000 per claim .... The savings would 
increase where the case moves forward to trial 

211 or where there is an especially complex case .... -

According to a recent estimate, 2.21 approximately 109,000 

product liability suits were filed in Federal and State courts in 

1981. If Mr. Orban's estimate of the legal research costs that a 

Federal product liability-statute would save in the initial stages 

of these suits is correct, annual cost reductions would range, at 

a minimum, from $218 million to $436 million.~/ 

While these savings might diminish over the years as States 

diverge in their interpretation of the Fedetal statute, the 

diminution would be insignificant, since divergence ~ould likely 

be evolutionary, 2
-
41 and would, of course, occur in areas of nuance 

· rather than in central legal tenets, as it does today. 

(2) Extensive transaction costs also accompany the interaction 

of product liability tort law and the non-fault workers' compensation 

system in cases involving workplace product injuries. Most States 
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permit employers and/or their workers' compensation insurance 

- carriers to_ recover, via subrogation, workers' compensation 

benefits paid to . a worker who recovers in a tort action against 

the third-party manufacturer of the product involved in the work-
25/ . 

place accident.-· A few States permit the third party to attempt 

to shift all or part of his liability back to the employer. 261 

The major pending Federal product liability proposal (S. 2631) 

addresses tne conflict between the policies underlying workers' 

compensation laws and those favoring apportionment of liability 

under tort law in interrelated ways~.2/ intended to "place incentives 

for risk prev.ention on those best able to implement that goal" 281 

and to "substantially reduce transaction costs without reducing 

- the ani.ount the injured, claimant receives. 11291 

It would a·pply principles of comparative responsibility to 

the assessment of liability against both claimants and third 

parties in workplace product accidents (section9)j allow juries 

to take employer fault into consideration in assessing damages 

against claimants and/or ~hird parties _ (section 10); require 

deduction of workers' compensation benefij:s from claimants' to:x;-t 

recoveries; and eliminate employers' and third parties' rights 

of subrogation, contribution, and indemnity (section 11). 

These provisions would reduce many of the costs of the tort 

and workers' compensation systems that derive not from their 

. b - h h . . · 3 O / Th operation per~' ut rat er from t eir interaction.- · ey 

would reduce the extent of interaction between the systems, and 

hence the costs of that interaction. 

Insured workers' compensation premiums in 1981 amounted to 

$13.4 billion.l!./ Self-insurers and State funds wrote approximately 
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$6.6 billion in premiums (or their equivalent) . 321 Insured 

. - incu+red losses amounted to nearly $9 billion,n/ and incurred 

losses of self-insµrers and State funds were approximately $4.4 

-

b ·11· 34/ · . i ion.-·-· 

Data from the National Council on Compensation Insurance 

(NCCI) d t . ',k I • • 35/ h h an wo maJor wor · ers compensation carriers_,..,., sow tat 

workers' compensation subrogation recoveries from all third

party sources historically amount to approximately l percent .of 

incurred losses. Thus, of $13.4 billion in incurred losses in 

1981, subrogation re~overies from all sources amounted to 

approxirna~ely $134 million. 

Although no precis~ data exist on the percentage of subrogation 

recoveries derived ·from product-related workpla9e injuries, 

experiehced workers' compensation experts estimate that 30 percent 

of such .recoveries are made from manufacturers whose products are 

involved in workplace accident litigation. Thus, product-related 

subiogation recoveries in 1981 were approximately $40.2 million. 

Section 11 of s. 2631 would eliminate these recoveries, and 

thereby transfer these costs out of the insur•d and self-insured 

product liability tort ·system and retain the,m in the workers' · 
. . . 36/ 
compensation system.-

It wo_uld also elirnina te the transaction costs involved in 

these recoveries, which a major insurer, the Indt:l,Strial Indemnity 

Company, estimates at between 12 and 14 percent of the recovered 

amounts. Thus, in 1981, a product liability law like S. 2631 

would have eliminated between $4.8 million and $5.6 million in 

transaction costs associated with workers' compensation subrogation 

recoveries against product manufacturers. 
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The bill would also eliminate, in the several States that 

- now permit them, c-Qntribution and indemnity actions by product 

manufacturers against employers, but we could find no reliable 

way to estimate the savings in transaction costs that would 

result from the elimination of these actions. 

(3) Substantial transaction costs today are incurred by 

product retailers and wholesalers who have no responsibility 

for harms caused by the products they have sold but who are 

routinely named as defendants in product liability lawsuits~ 

A tederal ptoduct liability statute which required claimants to 

identify with specificity the parties causing the harm, and 

facilitated the early dismissal of product liability claims 

_ against non-culpable defendants, would both discourag.e the 

initial naming of non-culpable parties and reduce the expense 

those parties must undertake in respbnding to such claims. 

Section 8 of S. 2631 would hold non-manufacturer PZ'Oduct 

sellers liable only for their own negligence or fault uhless th~ 

manufacturer were judgment-proof or not subject to the court 1 s 

jurisdiction. Current law in a number of States holds non-manu-

facturer product sellers · strictly liable as if they were manufacturers. 37· 

Retailers and wholesalers held liable under these circumstances must 

now bring contribution actions against the manufacturers actually 

causing the harm in order to shift liability onto culpable parties. 

This shifting of liability through secondary lawsuits occurs 

in over 95 percent of the cases in which nori-manufacturing product 

sellers are named as defendants, and involves substantial legal 

expense for both non-manufacturer and manufacturer parties. 
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Under section 8 of S. 2631, in the 95 percen t of cases in 

which non-manufacturer product sellers are not actually responsible 

for th~ harm, they - would save a significant proportion of the 

time and expense no~ consumed both in defending themselv es in 

the initial action and in bringing secondary actions against 

culpable parties. 

B. Production Costs. 

Throughout our history as a Nation, both Congress and the 

courts have recognized that the costs imposed by individual State 

regulation of essentially interstate business would be an in

to],.erable burden on interstate commerce. 

For example, the need ·for nationwiqe uniformity preempted 

State efforts to rna·ndate maximum train lengths 381 and even mud .. 

guards on trucks.~/ Although Fede~al legislation was not enacted 

to establish national standards, the Supreme Court found that an 

individual State could not impose unique requirements on vehicles 

entering its borders. The requirements, which would oe economically 

burdensome or wasteful or ···which would force vehicles to circumvent 

a State, were found to be impediments to the free flow of commerce. 

The adverse effects of individual, non-uniform requirements 

in the area of transportation are easy to understand, and the 

rationale has prompted Federal legislation in a number of other 

areas. For example, the Cotton Standards Act401 and the ~rain 

Standards Act 411 require compliance with uniform national class

ifications. The standards are designed to protect and promote 

commerce in the interest of producers, merchandisers, warehousers, _ 

processors, and consumers, to ~nsure that the products are marketed 

· . d f · 1 · . d' · 42 / in an orderly and timeiy manner, an to aci itate tra ing.-
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The Tobacc·o Inspection Act.ill recognized the purpose and 

effect of _uniform standards of classification and inspection as 

i m?erativ e to interstate commerce. Congress noted that, without 

uniform standards, evaluation of tobacco was susceptible to 

speculation, manipulation and contrQl causing unreasonable 

fluctuations in prices which would be detrimental to producers 

and, ultimately, consurners.!i/ 

In the investment market area, the adverse or ineffective 

imp-act of varying State laws prompted the enactment of uniform 

Federal . standards. For example, in enacting _the Public Uti~.ity 

Holding Company Act,i~/ Congress noted that the activities invo.lved, 

extending over many States, were "not sus·ceptible of effective 

- control by any State and make difficult, if not impossible, 

effective State regulation of public utility companies."!&./ The 

I 4 7 / . . l 1 d th h . . . . . · nvestment Company Act- simi ar y note at t e activities in 

que.stion extended over many States and that the wide geographic 

distribution of security holders made "difficult, if not impossible, 

effective State reuglation."Q/ 

Further, the Consumer Product Safety. Act.!2/ was enact.ed "to 

develop uniform safety standards for consumer products and to . 

minimize conflicting State and local regulations," because control 

by those governments was recognized as "inaclequat'e" and "burden

some to manufacturers." SO/ Similarly, the Cigarette Labeling and 

Advertising Act Sl/ recognized that national standards were 

essential in order that "commerce and the national economy ... [not. 

be] impeded by diverse, nonuniform, confusing cigarette labeling 

- and advertising regulations ... ~/ 
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During the current Administration, interstate commercial 

considerations have in several instances required Federal pre

emption of State and local regulatio~. For example, in extending 

53/ the Federal Insectic.ide, Fungicide and Rodenticide Act,- the 

Congress eliminated provisions which perfuitted the State$ to 

require pesticide manufaqturers to furnish more data than 

. d b th F d 1 G . . · · · d 54 / require y e e era ·overnment 1n registering a pestici e .-·-· 

Similarly, the Federal Aviation Administration (FAA) has 

reacted to local efforts to curb airport construction, operation, 

or expansion, which would disrupt an integrated national air 

transportation system with "a tough new plan -- strong initial 

intervention in any disc~siion of airport resttictions and then 

l .itigation to stop ·curbs. 1112/ The FAA is also "seeking le-gisla.tion 

e that will require FAA approval of any local changes in . operations, 

h . f d 1 . " 56/ t us ensuring · e era preemption.. -

In addition, the Lq.bor Department recently promulgated pre.,. · 

emptive · Fede:ral regulations which require U.S. manufacturers to 

alert workers to the harmful effects of toxic substances through 

training and labeling )1/ a·fter the chemical manufacturing industry 

. pointed out that "it would be a lot less costly and easier to 

comply with a single federal rule tha,n with 50 different ones."W 

A report on the Labor Department's decision noted that "(a)bout 10 

States and two cities have adopted their own labeling requirements. 

Similar standards are being considerad by about 20 more States 

and three cit.ies. 11591 The report quoted "a White House official 11601 

to the effect that "'There proved to be a greater danger of all 

- th .e conf lie ting state regulations than we had first been aware · of.' .,§J_/ 
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The same eco nomic consideration s t hat have g i ven rise to 

- Federal preemption in other areas of interstate commerce compel 

the conclusion that Federal preemption of product liability law 

-

-

is essential. 

The fact that the Federal action needed here affects product 

liability tort law does not diminish the validity of these 

considerations. Federal tort reform legislation is not unique. 

A number of federal workers' compensation statutes were enacted 

. d b f. . h . S 1 d d . d 6 2 / to provi e ene its in areas were tate aw was eeme ina equate.-·--

A Fed_eral . product liability act is analogous · to the Federal 

l ' · b · 1 ,· . 6 31 h . h . d d . . f d 1 Emp ayers Lia i i ty Act,- w _ic provi e a uni . orm Fe · era tort 

law for railroad employees injured in interstate commerce.~/ 

The variations in product liability rules greatly increase 

the cost of designing, manufacturing, packaging, labeling, 

shipping and selling products in interstate comr-nerce. Confronted 

with a crazy quilt of prod~ct liability laws and differing State 

rules on product safety, manufacturers must devote sub:Stantia,l 

resources to making sure that their products satisfy the require

ments of as many States as possible. Bu~ under current conditions, 

there is simply no way one product can satisfy the requirements 

of all States. 

Indeed, a recent study by Professor George L. Priest of Yale 

Law School suggests that developing theories of "enterprise 

liability" are forcing product sellers to make investments in 

product safety that product users could better and more cheaply 

make themselves: 

The most surprising implication of my study 
is that enterprise liability is likely to have 
increased the rate of product defects and the 

I 
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rate 9f injuries from defective products. The 
explanation is that whenever a rule of law 
requires a . manufacturer to make an investment 
in -safety that c-onsumers would make more 
cheaply, the costs of safety will increase and 
product safety will diminish .... [Defenses to 
product. liabilty] neglect what appear from my 
data t9 be a wide range of consumer investments 
to increase safety .... (T)hose consumers who 
prefer not to make such investments -- the 
risky, those who place high values on their 
time -- will still benefit from enterprise lia
bility. The -poor and the careful who must pay 
more than their share of losses - in the price 
of the p~oduct will be harmed. Total consumer 
welfare will decline. The ~,ye of defects 
and injuries will increase.-

The production_ costs implications of conflicting product lia

bility rules are illustrated by the following excerpts from an 

April 22, 1982, letter to Senator Robert w. Kasten, Jr., from 

Wendell Lund, Legisiative counsel to the National Product Liability 

Council, describing five differing legal standards for pz-oduct -·e design liability under the laws of four States: 

-

In Cepe,dp. v. CU!tlberland Ens;inee;i;::ing Co., . Inc., 
76 N.J. 152', 38'6 A.2d 816 (1978), the New Jersey · 
high court approved the following standard for 

· judging product designs: A product is in a · 
defective condition unreasonably dangero:us if it 
is so likely to be h~rmful that a _reasonably 
prudent manufacturer, who had actual knowledge of 
its harmful chara.cter, . wou],d not place it on the 
market. It is not necessary to find that the 
defendant had knowledge of the harmful character 
of the product in order to determine that it was 
in a defective condition unreasonably dangerous." 
Although this standard sounds at first blush 
like the negligence standard of "reasonable care," 
it will be observed that knowledge of the risks 
associated with · a product is presumed -- even -
if rio one in the world could have known of the 
risks prior to the plaintiff's injury. Thus, 
manufacturers are held liable in New Jersey 
even for risks that are totally unforeseeable 
and against which no one can adequately insure. 

Under the New Je~sey approach, the question 
of "defective condition unreasonably dangerous" 
is to be given to the jury · to decide in most 
instances. In Pennsylvania, on the other hand, 
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the "unrea:sonably dangerous" issue is never to 
be given to the jury. In Azzarello v. Bla6k 
Brothers Company, Inc., 391 A.2d 1020 (Pa. 1978)~ 
t h e Supreme Court of Pennsylvani·a articulated 
a n e ~ and different test for design cases: 
questions such as "when does the utility of a 
product outweigh the unavoidable danger it may 
pose?," while r:elevant to the decision, are 
never to be given to the jury to decide, b1.1t 
are exclusively questions of l~w for the judge. 
The confusion generated by this assignment of 
functions has led one product liability commen
tator to conclude: "Obviously, the Supreme Court 
of Pennsylvania has misunderstood the analysis 
upon which it purports to rely." Henderson, 
Ren,wed gu~ici~l C9ntrqversy OveF D9fectiX! 
Pro9uc;t :oesign, 63 Minn. L. R'ev. 773, 799 (1979). 

If the significant differences in approach 
to the question of unreasonable product design 
between New Jersey and Pennsylvania were not 
enough to give corporate planners gray hairs, 
a federal dist~ict court in Wisconsin has 
recently interpieted that state's law to reach 
the startling conclusion that "there may be 
recovery for the negligent design of a product 
even though [the design] is not unreasonably 
dangerous. " S_chtJ.ldies v . . ?eri vc:e Machir,,.eiy Co. , 
488 F. Supp. 1196 (E~D. Wis. 1978). At le~~t . 
New Jersey and Pennsylvania agree that "un
re~sonably dangerous" is a relevant concept 
in product design cases; but Wisconsin appears 
to abandon that idea altogether. 

Product design standards established in 
C~lifornia are even ~ore confusing and "different". 
In Barker v. Lµll Engineering Co., 2D Cal. 3d 
413, '573 P.2d 433, 143 Cal. Rptr. 225 (1978), 
the California high court gives us not one, but 
two standards for judgirig defective designs: 
"1YJn design defect cases, a court may properly 
instruct a jury that a product is defective in 
design if (1) the plaintiff proves that the 
product failed to perform as safely as an 
ordin.ary consumer would expect when used in 
an intended or reasonably foreseeable manner, 
or (2) the plaintiff proves that the product's 
design proximately caused injury and the 
defendant fails to prove, in light of the 
relevant factors, that on balance the benefits 
of the challenged design outweigh the risk of 
danger inherent in such design." 
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Thus, in four states, Cincinnati, Inc., 
is held to five different standards regarding 
the sufficiency_ of its product designs. What 
one state emphasizes as the crucial test for 
liability, the next state rejects as irrelevant. 
An issue for the jury in one state becomes an 
issue exclusively for the judge in the next. 
And an·issue for the plaintiff to prove ih one 
stat~ becomes an issu~ 6Jor the defendant to 
dis.;er¢v.e in the next.~ 

As a consequenc~ of the bewildering variety of legal standards 

to which it is held for the design of its long-lived machines, the 

company mentioned in Mr. Lund's letter to Senator Kasten, Cincinnati, 

Inc., has seen its product liability costs per machine mount from 

$200 per machine in 1970 to $11,000 per ma.chine in 1982.§1./ 

Production costs necessitated by variation~ in State product 

liability rules inc,l ude· legal expense necessary to keep abreast 

of chc;.nging case la,w;~/ management time devoted to assessing 

the impact of these changes on product design and the adequacy 

of warning labels; 691 and staff effort in tracing the involvement 

. 70/ of a company's products.- While some of these co$tS would not 

be eliminated by a Federal product liability statute, those born 

of frequent changes in basic rules of liability and attendant 

uncertainty of outcome would be. 

Ironically, varia t _ions in procluct liability rules also 

· curtail produc~ion costs that could lead to improvements in product 

safety. For example, the States differ as to whether claimants 

can introduce evidence of post-manufacture improvements in product 

safety to establish that the . product in question was defective.21/ 

The result of this divergence "is that manufacturers, who often 

do not know where items eventually will be sold, balk at making 

4t products safer, fearing that such steps will be used against them 

in court . .,].]_/ 
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Similarly, the production cos t s associated wi th product 

4lt · 1iability can become so burdensome that t h e y force businesses 

to forego t he introduction of new products o r to abandon the 

marketing of existing products. , 
. 

For example, within the past few months, just two juries, 

one in California and the other in Indiana, hav e handed down 

judgffients in football helmet injury cases that have exceeded the 

annual sales of the entire helmet manufacturing industry.2.z./ 

The cumulative effect of these and earlier PloGkbuster judgments 

on the helmet rnanuf acturing industry was de.scribed by a rep

resentative of the Sporting Goods Manufactu~e~s Association: 

Out of the 13 tootpall helmet manufacturers, 
7 remain in business. Of these 7 only 1 company 
has pu.J::>lic:ly stated they will remain in the 
business through "thick and .thin". Seventy•five 
severe cases relating to injuries on the football 
field are waiting to be tried. Profits from 
helmet and fa.ce mask manufacturers is no more 
than $1 million on gross sales of $25-35 million. 
the crisis is not that there are more accidents 
causing injury and damage. As a matter Of fact, 
reports are to the contra,ry. The crisis is that 
the reward for .inj~ry has escalated dramatically. 
Results: · Schools are dropping sports, manufa~
tu,rers are dropping product lines· ( in some cases 
dropping oqt altogeth~r), and retai~ers and sales 
agents are saying, "Wait a minute ... I can lose 
everything just by being involved in the process? ... 

... At present, the risk of doing busine~s, 
precludes being in business .... 

Finally, Mr. Chairman, becau1e of the fear of 
unwarranted product liability suits, liability 
insurance costs, and the economy's inflationary 
pressures, small and medium-sized businesses are 
hesitant to invest in new product research and 
development. Using the football helmet manu.f ac
turers as an example, again, many are finding that 
schools are reconditioning helmets in lieu of 
ordering new items . This slows down the overall 
growth of a product and its sales, while causing 
any new product item costs to increase. For all 
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busin~sses, .this means looking at the profit
ability. of an entire bpeiation, or a product 
line if it. has a multi-product line, and 
deciding7~9ether it is worth cotitinuing to 
produce.-

Insurance Costs. 

Insurance costs· are at the same time the most visible .and 

the least reliable measure of the product liability problem. For 

businesses which do not choose or cannot afford to self-insure 

their product liability exp.osure, the annual insurance premium 

is the only readily quantifiable measure of their product lia

bility costs. But _because of the "long-tail" nature of product 

liability insurance and current competitive conditions in the 

insurance marketplace, it is a poor barometer of the true costs 

of product Ll.abili ty. 

As the table on page eight above indicates, product liability 

insurance rate levels have been declining, albeit slightly, for 

the past three years, in th~ teeth of indications that product 

liability claim frequency and severity are increasing sharply~ 

From fiscal 1974 through fiscal 1981, product. liability claims 

filed in Federal courts al~ne increased by 474 percent -- from · 

1,579 in 1974 to 9,071 in 1981. 771 In addition, courts in several 

. key States have handed down decisions with far-reaching insurance 

. 1 · . 78/ imp ications.-

But this rising tide of claims and awards has . yet to be 

reflected in the estimated $1.5 billion-291 that American 

businesses pay for insurance specifically for product liability, 

for two reasons. 

First, product liability is a "long-tail" line of insurance, 

one in which the overwhelming majority of losses occurring during 
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a policy period is paid in the years following the policy period 

e rather than during the policy period itself. Critics of the 

insurance industry are quick to point out the low ratio of paid 

losses to eai;-ned premium durin_g the policy period ,.§..2./ but slow 

to recognize the su~stantial losses that ins~rers know, on t he 

basis of historical experience, to have occurred during the 

policy period, but which either have not been reported or have 

-

81/ not been settled.-.-

The effect of this ''long-tail" phenomenon on product liability 

insurance rates is an inherent lag between rates based on past 

experience and current losses and expenses. The minimum number, 

of policy yea.rs of data that insurers consider statistically 

credible for rate making purposes is fiv~. Thus, even the sharp 

acceleration in los~es and expenses during 1981 was tempered 

substantially by the more favorable experience of the preceding 

four years in setting rates. fo1: 1982 }.3/ 

Second, intense competition among insurers for prem:i,ums to 

invest in today's high-interest money market has widened the 

inherent gap between published rates and ~urrent loss and expense 

experience, making actu.al insurance prices an even less reliable 

indicator of current reality than they normally are. Insurers 

are deliberately underpricing product liability coverage in order 

to obtain premiu~ dollars to invest at rates of return that they 

hope wili be sufficient to meet antici~ated losses and expenses 

and to show a profit. This price war seems to be continuing 

despite sha~ply deteriorating industry operating resuits . .§1../ 

But while overall rate levels remain ~rtificially depressed, 

individual business~s are experiencing ~ignificant increases in 
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their product liability insurance costs. For example, a 

• W representative of a metal fabricating machinery company told 

-

-

the Senate Commerce Consumer Subcommittee in March, 1982, that 

... we nave estimated that, in 1970, our total 
product liability insurance cost per unit was 
$200. For 1982, we have projected this same 
cost to be $11,000 per machine. Our product 
liability insurance cost was 3.3% of total 
sales in 1981 and will ij,; approximately 7.7% 
of total sales of 1982.-

It would be irnpos$ible to quantify the impact of a Federal 

product liabi1ity statute on product liabi1ity rate levels 

generally or on specific industry classifications by State, 

since, as noted above,!2.1 product liability insurance rates are 

based on the countrywide experience of reporting insurers and 

are set on a national, rather than a State-by-State basis. It 

is our judgment, however, that largely through the reductions it 

would achieve in transaction costs, such a product liability 

statute would certainly stabilize, and, in some instances, perhaps 

reduce, the costs of product liability insuran~e. 

The effect of such a statute- on these costs was vividly 

described by a representative of a press brake manufacturer in March, 
J 

1982, testimony before .the Senate Commerce Consumer Subcommittee: 

During its most recent fiscal year, my own 
small company and its insurers paid out $850,000 
on product liability claims. But only 18% of 
that amount went to pay settlements to claimants. 
About $700,000 went for defense lawyers and other 
transaction costs. 

I firmly believe that a uniform set of balanced 
product liability rules would have saved our company 
and its insurers over 60% of the $700,000 we expended 
on transaction costs last year. 

I estimate that about $100,000 of this savings 
would result from uniformity, thus eliminating 
the current need for 6ur lawyers to research and 
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brief eon~licting laws in 50 states in an effort 
to persuade courts to c hange or sustain particular 
rules of law. 

Sec6ndly, many transaction costs will be elirn
ina~ed, if the l~w is made more balanced and 
predictable. If everyone concerned -- claimants, 
defendarits, lawyers, and 'judges -- knows what the 
rules are, many non~meritorious claims will never 
be brought. Over the year s, we have lost only 
four verdicts out of the several hundred claims 
we have defended. We average over $30,000 in 
defense costs on claims that proceed all the way 
to trial. But we average about $5,000 in investi
gating and defending ea6h claim we rec~ive -
regardless of its eventual disposition. We 
settl•e many of these claims for relatively small 
amounts of money, beca1.1se it costs less to settle 
them than it does to defend them in court. · If 
claimants and their lawyers knew in advance they 
would be required to prove fa-qlt in design .and 
warning de.feet cases •- and if there were a 
reasonable period of repose for o~erage products-~ 
most of these claims would never be filed .... 

Finally, the elimination of subrogation in 
wo::i:-kplace incidents would save us countless tens 
of thousands of dollars in transaction costs. · 
More importantly, it wou,ld save untold human 
misery by encouraging employers to prevent · 
accidents. 

The interaction between the tort and workez-s' 
compensation system has resulted in a situation 
in which an employer who fails to maintain a safe 
workplace can pass aiong his work~rs' compensation 
costs to a product seller through the vehicle of 
subrogation, regardless of employer ~ault. Over 
80% of our claims a~e initiated or g~fmulated by 
the inequitable subrogation system.-·. -

Additional insurance cost savings would result from a clearer 

understanding of the law on the part of product users and product 

sellers alike, which wo~ld encourage the prompt resolution of 

meritorious claims and the abandonment of invalid claims, and 

thereby lciwer the frictional costs of the system. 

D. International Trade. 

The United States · is in . the process of becoming an integrated 

part of the global economy. The excesses of our State-by-State 
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product_li~bility law are ·already viewed by our foreign trading 

e partn-ers as "non-tariff barriers" to their competition in our 

87/ economy,-..- and our own producers are at a serious price dis-

advantage in· . foreign trade be.cause of the disparity between their 

product liability overhead and that of: their - foreign competitors. 

The wider this disparity becomes, the less competitive American 

products will be in international commerce, and the worse our 

standard of living will . become. 

A single American standard of product liability would oring 

the United States into line with its trading partners, none of 

whom permit the Balkanization of product liabil.1ty law by State 

or Province. It would also. eliminate the 1.+ncertainty that 

foreign producers face in entering U.S. markets and stabilize 

American producers' product liability overhead. 

American product liability insurance rates "are about;. 20 

times what they are in Europe" and "vary between seven and 40 

times what they are in Br:itaj,.n," according to Thomas W. Mariott, 

legislation manager of the Norwich Union Insurance Group of ... ' 

Norwich, England ~~/ Mariott attributes the "hair-raising quality"-~-~/ 

of American product liability law and the disparity between 

.American and foreign product liability insurance premiums to, 

among other things, the following: 

In the first place, although many claims may 
be settled for fairly low sums the average level 
of damages in the United States is markedly higher 
than in other countries .... Then there are awards 
of punitive damages which must be paid either by 
the defendant or his insurers .... 

Again the information which a manufacturer of 
goods must keep and retain concerning his products 
is far in excess of what a - manufacturer in Europe 
would keep .... The requirements of insurance companies 
before they will provide insurance coverage are more 
onerous than in Europe and in addition the surveying 
services of insurers require to be paid for. · 
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Finall'y, there is the matter of court pro
cedure. There are a number of aspects but three 
stand out: trial by jury, contingent fees and 
the meaning of defect. The firs~ and last of 
the$e are related. · As juries are judges of fact 
and as jurors are drawn from a wide cross section 
of the comnmnity and are not equipped to base 
their decisions on precedents known to them, the 
verdict of one jury when presented with certain 
evidence could differ markedly from that of 
another jury given the same facts. Likewise a jury 
having to decide if a given product was or was not 
defectiv~ may decide the issue differently from 
another jury given the same evidence. In other 
words there is a lack of consistency as between 
the verdicts of differing juries. For insurers 
uncertainty means expense. 

The second feat~re mentioned was contingent 
fees. It is as·sutned that as the existence of 
contingent fees .is known to juries, in fixing 
the level of damages to be awarded, a jury will 
allow for this fee in dete;i;mining the amount 
which the plain~iff.will receive. This is seen 901 as a feature whl.ch .1.ncreases the level of awards.-

In addition to these broad differences between foreign and 

American law, the vaz-iations among the laws of individuQ..]. States 

are troubling to _foreign competitors: 

... (T)he lack of unifortn product liability law 
in the United States also makes it more difficult 
for foreign manufact~rers to make _products that 
meet all U.S. products standards, Mr. Mariott said. 

A product that meets the differing req~ire
ments of the states will often be too highly 
priced to sell in other countries, he explained. 

A product that may be adequate for a Third 
Horld market may not be considered adequate in 
the United States or in a European country, he 
said. For example, a contraceptive manufacturer 
might find Third World consumers more interested 
in obtaining a low-cost product at a level of 
sa~ety lower ~han 9y?at is necessary in industri
alized countries.-

The differences between American and foreign product liability 

e law have deterred foreign insurers from providing product liability 

coverage to companies competing in American markets: 
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Frequently, local. insurance markets ovet'"" 
seas are unwilling to even write products 
liability coverage for exports destined for 
th~ United Statei as they consider the pro~ 
positioh too risky. And when manufacturers 
can obtain coverage, the premiums are usually 
so high·that some take a gam1:)le and decide to 
do without the .insurance altogether . 

. ~.underwriters overseas continue to shy 
away from providing the cover in the .United 
States. And, if they agree to write products 
liability on a worldwide basis, it 9~7ry often 
falls short of the clients' needs.--

Eveh when they are able to obtain product liability insurance 

on their exports to the Uniied Stated, foreign manufacturers 

mu~t pay premiums that are often disproportionate to the amount 

of products they sell in the American market: 

... Unlike U.S. manufac.turers who can spread 
such costs over a large volume of products 
sold in the U.S., the foreign rnanufa~turer 
may have a much smaller volu.rne and can not 
be expected to socialize these costs among 
the consumers in his home market, since 
his_societr does n~t rec~gniz; 3Jhe U.S. 
social pol.J.cy considerations.-

. For their part·, American manufacturers face· a considerable 

produGt liability cost disadvantage in their 'efforts to compete 
~ . . . . 

in foreign ·markets, and, in. some cases, in Americ,an markets as 

well. As a general rule: 

... (F)or certain product lines, U.S. manu
factu:i;;ers incur much greater insurance costs 
per dollar of sales than do their foreign 
comp~tition. Insurers of Q.S. manufacturers 
usually · do not discount premiums meaningfully,
if the American ma~ufacturer exports abroad~ 
since there is always the possibility that · 
even where the injury may occur abroad, suit 
may be brought in the U.S. As a result of 
this insurance practice, each U.S. product 
exported abroad contains an insurance cost 
element that is probably greater than that of 
the U.S. manufacturer's foraign competition. 
Th~s introduce§ 4' certain hon-competitive 
price element. ---
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Thus, the President of the Sporting Goods Manufacturers 

Association complained in an April 23, 1982, letter to President 

Reagan that "(p)roduct liability costs of this industry is [sic] 

4.2% of sales; in Japan its [~] .5% (1/2 of 1%), which gives 

that nation's products a substantial advantage with obvious 

effects on jobs . .. 2...?/ 

Similarly, a spokesman for the National Machine Tool 

Builders Association (NMTBA) pointed out to the Office of Manage

ment and Budget the "effect of product liability on ... unfair 

. 96/ 
competition in the area of foreign trade."-. -• After noting that 

30 percent of the dollars spent by American ind.ustry for machipe 

tools in 1981 we.nt to foreign manufacturers, and that one out of 

every seven of these dollars went to Japanese producers,W the 

NMTBA spokesman said: 

... Part of the foreign machine tool manufactu+ers' 
cost is product liability insurance. As with any 
other costs, it is factored into the price of theil:" 
respective products. Because the United States 
is only a partial market f6r them, their prod~ct 
liability costs a~e substantially le$s than [those 
of] domestic machine tool manufacturers. We still 
sell the bulk of ou~ products here and must face 
exposure to product liability with respect to a 
substantial number of our products.· 

Perhaps more importantly, our prciduct liability 
insur~nce costs are affected by our older products. 
Under product liability law today in the majority 
of states, we are potentially responsible literally 

·.''forever" for products .... 1vhile we usually win 
these [overage product liability] suits, they result 
in high legal and transaction costs .... Foreign 
machine tool manufacturers, on the other hand, do 
not have these older products in this country. 
Therefore, their product liability insurance costs 
often ~re substantially less than ours. With • 
total instability in our law with regard to older 
products, we, in effect, have a major stumbling 
cost block with foreign competition .... 
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A uriiform Federal product liability law 
would help us in a number of ways. It would 
allow us to compete more effectively with 
foreign manufacturers irt this country. 
Second, it would allow us to compete more 
effectively with foreign manufacturers abroad. 
Fro~ the point of view of foreign manufacturers 
t~ernse;ves, i~ would also present a ;§frer 
situation than they face at present ......... 

IV. CONCLUSION 

If current trends in State product liability tort law continue, 

the costs of the prevailing syst~m will be the cause of its 

ultimate destruction. 

Consumer groups and others often applaud product liability 

decisions which provide compensation to inj~red persons without 

regard to the absence of t6rtious conduct on the par~ of the 

defendants. While . compensation of the injured is a worthy goal, 

anyone concerned about the retention of the tort system's 

incentives to res~onsible conduct on the part of product sellers 

should lament decisions which abandon the tort system's {qult~ 

allocation purpose in order to compensate an injured party. 

Consu,rners in particu·lar should be alarmed by the trend 

toward abandonment of the basic fault standard in the tort 

liability system. If the product liability system becomes a 

mechanism that awards common-law-level damages under procedures 

and standards of proof appropriate to a non-fault compensation 

system like workers' compensation, the business community, rather 

than those who purport to represent the victims of product 

injuries, will embrace a fault-blind, limited damages compensation 

system as a refuge from the costs of a tort law run amok. 

If such a system were to become law, the tort system's 

incentives to safer manufa~turing practices would disappe~,since, 
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presumably, variations in manufacturers' commitments to safe 

e design and quality control would be irrelevant for purposes 

of funding the compensation system. The absence of tort law 

incentives to make safety investments would in turn create demands 

for more bureaucratic regulation of product safety. 

As the State-by-State system of tort law rtow op~rates, 

it creates economic incentives to constantly expand liability 

(i.e., compensate claimants) at the eipense of the fault-allocation 

purpose underlying the law. For example, assume that X percent 

of the price of stepladders represents the cost to the manufacturer 

of decisions in Y States holding the firm st,rictly liable for the 

injuries of those who fell from such ladders, regardless of the 

_ claimants'. misuse thereof. Since consumers in all States are 
. ---- . 

already paying the X percent attributable to the judicial . 

excesses of Y States, there is no economic incentive for judges 

in the remaining z States tci reject the Y States' reasoning, 

notwithstanding its inconsistency with Z States' precedents or 

the underlying purpose of.tort law. 

In an economy where virtually all pr:oducts are distributed 

and sold in eve~y State, and in which product liability insurance 

rates are of necessity based on countrywide experience, the 

State-by~state economic considerations that operate to curb 

judicial excesses in other areas of the law (e.g., workers' 

compensa~ion, automobile liability, and medical malpractice) 

cannot operate to put a brake on such increasingly f~equent 

excesses in product liability law. 
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A Federal pioduct liability statute, based on the fault 

concept underlying tort law, would enhance economic incentives 

to the production of safe products and fairly balance an injured 

person's interest in receiving compensation for his loss with 

society's interest in encouraging responsible conduct on the 

part of product sellers and product users alike. 

# 



-
FOOTNOTES . 
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· standard of liability would enable both plaintiffs ~nd defend
ants to settle more disputes without resort to the courts. 

Such "savings" would, of course, have to be balanced against 
the costs to those who would be required to absord losses 
that the product liability system would ordinarily shift 
to those causing the losses. 

"The number of product-liability suits continues to soar. 
In the fisc~l year ended June 30, 1981, 9,071 were filed in 
federal courts, up 17 percent from the previous fiscal year 
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increasing . judgments against pro~uct liability def~ndants. 
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[of more than 9·, 000 civil ju,ry trials in Cook C:ourity, Illinois 
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Jury Awards Up Sharply in '70's," Jour:nal c;:,f , C9mrnerce, April 
13, 1982. 

See section III A, inf~a . 
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establishing~ strict liability standard for construction 
defect cases and a fault-based standard for design defect cases. 

The statute of repose adopted by over half the states is ten 
years or less for product liability claims. S. 2631 would 
eliminate such short repose periods. S. 2631 would permit 
the award of punitive damages in appropriate circumstances in 

· all product liability claims, while some states currently do 
not recognize punitive damages at all or do so on lirnit~d basis. 
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estoppel in all product liability c~ses and, thereby, 
change the law Of those few jurisdictions, such as 
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to p~ove liability and, thereby, reverse the law of a few 
jurisdictions, such as California and New:· York, which have 
permitted such ,evidence. 
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incurrec by defendants named in lawsuits alleging damages 
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to the allegations to avoid the possibility of default 
judgments. · 
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Survey: A Technical Analysis of Survey Results, Highl.ights, 
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