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SUBJECT:

TO:

/ UNITED STATES @OVERNMENT

April 16, 1982 - ) memOI’Ctl’ldum

Allen Parkman

Product Liability

Bill Niskanen N

The CCCT has designated a working group to identify and
analyze the economic and intergovernmental policy arguments
for and against a new Federal statute on product liability
that would preempt jurisdiction of the states in this area.

In this memo I would like to present the economically
desirable standards for product liability under different
circumstances, discuss areas in which recent developments in
state law have deviated from the desirable rules, and then
look to see if the most concrete Federal alternative (the
Rasten draft bill) would remedy the deficiencies in the state
laws.

Efficient Tort Law

The actions of injurers and victims can result in
accidents. When the social costs of accidents are minimize by

both parties equating the reduction in expected damages of an

accident to the marginal costs of the last unit of care at a
positive level of care, then the economically efficient
standard should be negligence with a defense of contributory
negligence. If the marginal cost of care is less than the
expected harm, then the injurer is negligent. Meanwhile, if
the marginal cost of care by the victim is also less than the
expected harm, then the victim is held to be contributory
negligent. Therefore, to avoid liability the injurer has
incentives to be efficient and to collect the victim has an
incentive to be efficient.

However, the administration of this system is not
costless. There are costs involved in determining if the
parties were negligent and also the costs of processing and
collecting the claim. Therefore, in cases where the victim
cannot take any evasive action (i.e., the optimal level of

' case 1is zero) a case for strict liability has developed on

efficiency grounds. Strict liability reduces the incentives
for victims to take evasive action and, therefore, strict
liability would not be attractive where negligence is
appropriate. However, strict liability is less costly to
establish than negligence, so where no defense of contributory
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negligence would be appropriate (there is nothing the victim
could do to avoid the harm), strict liability is referable to
negligence. Strict liability should not alter the allocative
decision of the injurer from the situation that would have
existed under negligence.

A secondary question is whether the injurer or the victim
undexr strict liability would be the lower cost source of
insurance. That issue is avoided here by assuming that the
injurer is the lower cost source of insurance.

Let me apply this system to product liability. If
defective tires throw off pieces of tread or develop bumps
before they explode, then a negligence standard with a defense
of contributory negligence would appear to be appropriate. On
the other hand, if the first evidence to the victim of a
defective tire is when it explodes, then strict liability
might be preferable.

Defects in the Present State Product Liability Law

Although the framework discussed above was the one that
was in place approximately 25 years ago, Richard Posner argues
that in at least five areas current state law is in serious
conflict with the dictates of economic efficiency. These
areas are:

1) The law disregards consumer choice by refusing to
recognize compliance with the industry standard of care as a
defense in design defect cases. Because of low transaction
costs, the industry standard represents the socially
efficient tradeoff between price and safety and, therefore, it
cannot be negligent.

2) Contemporary products liability law often fails to
recognize a defense of unsafe use by the consumer. Therefore,
potential victims do not have the proper incentives to avoid
accidents.

3) Liability is often imposed in products cases where
the product is defective by current safety standards but not
by the standards recognized when the product was made.
Economic incentives are based on ex ante alternatives rather
than ex post results. Liability ex post would give ihcentives
for less durable products, etc.

4) Punitive damages are often imposed in product
cases. In econcomic analysis intentional misconduct is



reserved for cases where there is a tremendous disparity
between the costs and benefits of avoiding injuryv, which is
seldom the case in products cases.

5) Even clear and conspicuous disclaimers of product
liability usually are not enforced by the.court. This is in
violation of the principles of the Coase Theorem with low
transaction costs.

Statutory Improvement over the Common Law

Because of the five defects listed above there may be the
need for state or federal statutory law to create a more
efficient product liability law. The primary reason given for
why the states have not enacted statutes to resolve these
defects is that state legislatures are biased toward in-state
plaintiffs and against out-of-state defendants. Since most of
these defects are favorable toward plaintiffs, the biased
legislatures have little incentive to correct the defects.
That may be true, but I am not convinced. An alternative
argument may be that the common law is evolving, and no
author can come up with a statute that people accept as an
improvement over the common law even with all its defects.

We have an example of a statutory alternative, and the
working group should be concerned about its ability to correct
the five defects mentioned above. Attached to this memo are
copies of the Section-by-Section Summary of the "Product
Liability Act of 1981" as well as the draft itself. It is
subject to change, but I would not think by very much.

Turning to the defects presented above:

1) Industry standards: While government standards
create a presumption of reasonableness (Section 6), design
defects are held to a negligence standard based on information
available at the time of manufacture (Section 4). The
industry standard is not mentioned as evidence of
reasonableness. Therefore, the Kasten bill would not appear
to resolve this defect.

2) Unsafe use: Misuse or alteration are the basis for
comparative negligence and a resulting reduction in the
damages (Section 8). _Therefore, the bill would reduce the
defect, although comparative negligence is a more costly
system to administer than contributory negligence.
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3) Time of standard: The Kasten bill establishes
reasonableness for design as being the time of the manufacture
of the product (Section 4). This would be an improvement.

4) Punitive damages: They can be imposed for harm
suffered as the result of reckless disregard by the seller
(Section 11). The court, rather than the Jury, will determine
the amount of the damages. One of the factors that the court
may consider is the financial condition of the seller, which
seems to be inappropriate. This would not appear to be a .
major improvement.

5) Warnings: A product is unreasonably unsafe if the
warnings are inadequate (Section 4), but by analogue the
warning is reasonable if adequate and, therefore, this problem
is addressed.

Summary: As far as its ability to correct for the
defects in state common law identified by Posner, the Kasten
Bill would have a mixed effect.

Potential Defects in the Kasten Bill

Any analysis of the Rasten Bill must proceed with caution
because this is only a draft and for those not thoroughly
familiar with the topic the flaws may be too subtle to
identify. However, some of my concerns are:

1) Preemption (Section 3): This is a fundamental
guestion. Why have states not enacted product liability
statutes? 1Is their inaction based on bias or an inability to
write an acceptable statute? There is very little evidence
presented by proponents of the Kasten Bill on these issues. I
would be concerned about the final bill that would result from
the political process, since the manufacturers are so much
more concentrated than the consumers. Also, any bill would be
difficult to amend if it resulted at some point in the future
in undesirable results.

2) Design is held to a negligence standard, while
construction is held to strict liability (Section 4). As
indicated at the very beginning, the appropriate standard from
an economic point of view is based on classes of products -
rather than the phase of manufacture. Therefore, the
design/manufacturing distinction would appear to be
potentially inefficient.
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3) Federal, state, and local standards create a
presumption of reasonableness (Section 6). Since these

standards are more politically than economically driven, I
would be suspicious of their ability to create efficient
results. Clearly they would reduce information costs in
litigation, but that reduction may be overwhelmed: by
manufacturers producing unsafe products that meet standards,
but result in an inefficient level of accidents due to a lack
of imformation in the product markets.

4) Section 7 establishes comparative responsibility as
determining the recovery of the plaintiff. Under existing
law, contributory negligence is a potential defense to
negligence, while it is not a defense in strict liability
cases. Comparative negligence is a more costly system than no
defense or contributory negligence to administer, so it may be
less efficient.

5) In Section 9, damages are reduced by the amount of
any worker compensation benefits. The idea behind negligence
is to create incentives for reasonable behavior. The
potential damages from unreasonable behavior are the incentive
for reasonable behavior. This section says that damages will
be less for manufacturers who produce unreasonably unsafe
products for workers covered by workers compensation. The
producer should have an incentive to not produce unreasonably
unsafe products, no matter who uses them. This section
creates very undesirable incentives, and is blatantly
pro-manufacturer.

6) Section 10 sets time limits on liability actions.
It is not clear to me that an arbitrary statutory limit of 10
years for a component part is better than the common law
period. This is arbitrary. Since it is not based on some
logical foundation, it must be subjected to examination as to
why these dates are better than the ones determined by the
courts. There should be evidence to support these assertions.

7) Section 12 would not permit the introduction into
evidence of subsequent remedial measures. This restriction is
part of the Federal Rules of Evidence. However, with strict
liability cases it has been ignored. Of course, in strict
liability cases it is not relevant. In many cases, by
introducing remedial measures to prove ownership, for example,
plaintiffs have been able to introduce these measures ‘into
evidence. It may be difficult to administer.
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Conclusion

Product liability law is in a state of flux. However, it
is not clear that any statute, at either the state or Federal
levels, would be an unambiguous improvement. Because of the
rigidity of statutory law, any ambiguity has to come out in
favor of the common law.
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HUTCH ATHLETIC GOODS, INC.

1474 1928 West 8th. Street » CINCINNATI, OHIO 45204

TELEX -810-461-2678 e TELEPHONE — 513-251-4510

May 7, 1982

Dear Mr. Uhlmann:

As President and C.E.0. of an 80 year old sporting goods
manufacturing co., Hutch Sporting Goods, Inc., I am sending
you a copy of the letter that Howard J. Bruns sent to the
President concerning Product Liability.

We at Hutch stand behind this letter 100% as we feel this
to be the proper avenue to pursue.

Respecffully,

AN )\\ .
T~ . -
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Jokn S. Anderson

JS/vh
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Respond to:

MARIA DENNISON
Washington office:
1730 K Street, NW
Sute 315

Washington, DC 20008
(202) 775-1762

Board of Directors

Chairman of the Board
JOHN L PARISH
Worth Sports Co.

st Vice Chairman
GIB FORD
Converse

2nd Vice Chairman
FREDERIC H. BROOKS
MacGregor Athletic Products

Secretary-Treasurer
RICHARD S. SPANJIAN
Spanjian Sportswear

EARLE A, CONNELLY
Russeli National Sport Socks

KENNETH J. EDELSON
General Sportcraft Co., Lid.

JOHN A. HILLERICH, it
Hillerich & Bradsby Co.
1

JAMES J. NORRIS
AMF Voit, Inc.

FRANK SHAW
The Coleman Company, inc.

HOWARD J. BRUNS
President &
Chief Executive Officer

Executive Office

200 Castiewood Drive
North Palm Beach,
Florida 33408
305/842-4100

SPORTING GOO0D0S MANUFACTUF?EFQS ASSN.

April 23, 1982

The President
The White House
Washington, D.C. 20510
Dear Mr. President:

The Sporting Goods Manufacturers Association (SGMA), a
key Member of The Product Liability Alliance, has learned
that the Cabinet Council on Commerce and Trade has two-fold
concerns: (1) the effect of federal liability tort reform
on 'New Federalism' initiatives, and (2) the opposition of
the American Bar Association (ABA) to a federal products lia-
bility bill.

The ABA stance is one that is obvious in its self-serving
character. It is in lawyers' self-interest to perpetuate a
litigious society. And that we are! Contrary to the ABA's
recent communications to you, Members of your Administration
and the Congress, while some 28 states have enacted remedial
product liability legislation, none of them are alike. The
Uniform Product Liability Act has only been adopted, in part,
in four states. To quote a recent FORBES magazine statement,
"While there must be standards of law on product liability,

50 fragmented, separate standards sounds like little more than
a full-employment plan for lawyers."”

It only stands to reason that the ABA is protecting the
interests of 500,000 attornies who have grown wealthy at the
expense of consumers. Why at the expense of consumers? Because
the cost of litigation and judgements against business become
part of the cost of a product. It also costs jobs. How?
Product liability costs of this industry is 4.2% of sales; in
Japan its .5% (} of 1%), which gives that nation's products a
substantial advantage with obvious effects on jobs.

I feel the ABA's position strikes at everything your admin-
istration represents. They wish to line their own pockets by
waving the populous flag of consumerism. While the public suffers,
they receive 56% of the benefits.

Draft product liability proposals offered by Senator Kasten,
are not, in any way, in conflict with the 'New Federalism' program.
Product Liability draft legislation, upon which we have commented
favorably, requires neither the creation of a new Federal Agency
nor the expenditure of Federal monies. It adds no basis for bringing
actions in the Federal Courts. As 'New Federalism' programs deal
with governemnt programs and grants, it is difficult to understand
why 'federal tort reform' is conceptually aligned with 'New Federa-
lism' applications, that have no bearing on the intent or implememn-
tation of a federal product liability bill.

(more)




Add One
April 23, 1982

A meaningful, Federal Product Liability Act would go far in reducing
the regulatory burden of government by allowing manufacturers to know
their responsibilities and obligations, and consumers, their legal rights.
Our companies do business throughout the United States, and we are
confronted with a number of different laws and different interpretations
of laws by the Courts. A Federal, uniform statute would recognize the
interstate commerce dimensions of product liability actions.

While we cannot predict the specific impact a federal product liability
bill would have on jobs, trade and numbers of cases litigated, we can
state emphatically, the economics of this grave situation, as experienced
by the small and medium-sized manufacturing operations, that comprise our
industry.

The attached backgrounder illustrates the unfair and onerocus burden
that uncertainty in the law has created for both manufacturers and consumers,
alike. We, in the sporting goods community, have stood resolutely behind
the programs and policies the Administration has initiated and espoused in
our communications with Members of Congress. We urge your appreciation of
the despair on the part of (1) the entrepreneurs who are being destroyed by
the strict liability theory, while being still expvected to provide the assets
with which to maintain our society and from which to distribute the wealth;
and (2) of those injured people who are victims of a random, dilatory and
cumbersome tort system which does nothing to insure that compensation is
prompt and adequate.

One hundred and fifty associations and corporations, large and small,
comprise The Product Liability Alliance. Among those, many groups, like
the SGMA, have always preferred resolution of problems at the state-level.
In this instance, we believe the only equitable solution to the products
liability crisis can be attained through federal reform.

One of the best ways to reduce the costs of U.S.-made products is to
eliminate the unwanted and non-productive fat. Certainly the city of New
York learned this lesson the hard way, as did the work force of Detroit.
Subsidizing 500,000 U.S. attornies is a luxury this nation and our sports
industry can ill-afford. We seek your support.

Respectfully,

a J. Bruns
President
Sporting Goods Mfrs. Association




FTACT SHEET

THE PRODUCTS LIABILITY CRISIS
AND THE
SPORTING GOODS INDUSTRY

ANECDOTAL EVIDENCE

CASE 1 . . . In New York, a 16 year old boy was awarded $1 million for sustaining permanent paralysis,
while playing baseball. He attempted to score by diving headlong into the catcher. The
jury awarded damages on the basis that the coach failed to properly instruct of all possi-
bel injuries in playing the sport. A dissenting judge's opinion is worth noting: “"Just
how far must a coach go in his instructions? Should he have told the plaintiff not to
run into a wall, or not to step into a hole on the playing field? If avery negative
possibility were to be discussed with the players, they would have to be placed in cotton
batting to guard against all remote possibilities of harm."

This case was later reversed, but only after hundreds of thousands of dollars in cost --
none of which was for the benefit of the injured boy. Now what kind of a system is that?

CASE 2 . . . This year, the Seattle School Board was sued by a high school football player, whom a jury
awarded $6.3 million because the coach neglected to tell of the risk involved in playing
football. A prominent Seattle School Board member has asked for a complete review of the
entire school sports program, suggesting the cancelling of all 'high risk' sports, to in-
clude football, baseball, wrestling, etc. The District, insured for only $5.5 million, is
seriously considering the proposal as a result of the excessive damage award and fear of
exposure to future product liability litigation where ‘'assumption of risk and comparative
fault' are not provided for in the present tort system, and an lnsurance premium crunch.
We are already seeing insurance companies necessarily excluding some types of sports f{rom
school programs as a result of a system of entitlement.

CASZ 3 . . . The sporting goods industry can't be mentioned without a discussion of the 3$5.3 million
judgement awarded against the Riddell football helmet campany. This jury verdict was
despite the fact it could not be proven that the youth who suffered paralysis during a foot-
ball game was even wearing a Riddell helmet. As a matter of practice, the injured party would
not receive the entire $5.3 million. The attorney, if using the standard contingency fee
of one-third, would have received approximately $1,750,000.

How much pain and suffering did the attorney in that case actually have? Is paying an
attorney that much money what insurance is suppose to accomplish? 1Is that what society is
trying to do? If the Riddell company, not a large firm, but very well known in the sport

of football for providing high quality, dependable products is forced out of business, while
other manufacturers discontinue making helmets, to whom are the football players going to
turn for protective equipment? Inferior equipment is a distinct possibility.

Following the $5.3 million suit, three new suits against the manufacturers were filed in
the six months following. One of which totaled $15 million. All of this the result of a
legal systsm gone amuck, penalizing the convenient instead of the quilty. One large lawsuit
against small business could wipe them out. No insurance -- lio business.

CASE 4 . . . A lawsuit for $2,345,000 was filed against Nissen Corporation over an accident involving a
mini-trampoline and spotting belt. After spending more than 3 months praparing the case,
and many thousands of dollars axpended, Nissen was informed that the equipmsnt in queation
had actually been manufactured by another company.

When some 1 million high school football players and 42,000 college football
players suddenly find the sport which they have worked so hard to become proficient
at has been cancelled at their respective schools, and when 6 million skiers find
that $2-3 of their lift ticket ia for product liability insurance, or when 31
million baseball and softball players have to pay substantially more for their balls
and bats for no other reason than product liability, or when <J million campers
discover that two suppliers of equipment no longer exist for really no good
reason -~ the same can be said for 43 million hunters and 23 million bicyclists--
then and only then, will the consumer begin to translate the small and medium-
sized businessman's problem into their cwn perscnal areas of concern and awareness.

Who are the villains here? The system takes the blame. The ultimate solution
mist treat the injured fairly and equally; the guilty firmly, but egquitably; and,
the innocent...well...just leave them alone. The present tort system, encompasaing
the doctrines of antitlement and strict liability, has created a crisis where the
risk of doing business precludes being in business, at a time when factories and
products have never been safer accoxjinq to government and private reports.




.CONOMIC EVIDENCE:

i. Profile:

COMPOSITION:

S1ZE:

PROFITABILITY:

NO. OF CONSUMERS:

TRADE IMPACT:

CONSUMER IMPACT:

FACT SHEET

THE PRODUCTS LIABILITY CRISIS
AND THE
SPORTING GOODS INDUSTRY

Sporting Goods Industry

Small/medium sized sporting goods
equipment, camping, athletic
clothing and athletic footwear
manufacturers.

Along with our affiliate organ-
izations, we have 3,200 members;
plus, an organized constituency
dependent on our members products
of 70,000 coaches, 40,000 phys ed
teachers, 20 million children in
youth sports programs, and 56 mil-
lion students in school phys ed
programs.

$16 billion.

1.4 percent of sales, as compared
to a national average of 4.8 per-
cent for manufacturers.

The Universe.

Industry estimates are 4.2 percent
of sales, as compared to } of 1 per-
cent for foreign competitors.

Under the present system, product
diversity and product availability
is lessened. Camping, gymnastics,
skiing, wrestling, and football
industry segments are not able to
justify, in some instances, contin-
ued investment in development when
not sure of being in business the
next year, or that improvements will
not be used against the industry in
court.

B. Profile:

VIABILITY:

PRODUCT PRICE:

JOBS :

LITIGATION:

SCHOOL SPORTS:

Football Helmet Manufacturers

Overall profits from the entire
football helmet/facemask industry
are estimated to be no more than
$1 million on gross sales of $25-
35 million. Insurance premium
costs of this industry due to ex-
cessive products liability 1liti-
gation is 3 to 4 times more than
profits.

Minimum of 10% of wholesale price
of a football helmet represents
product liability costs.

Of 13 football helmet manufacturers
in 1975, only 6 are still in busi-
ness.

Over the last 13 months, damages

of $26 million have been awarded.

On an average, 4 cases are settled
out-of-court, for every one litigated
because of costs. For every $.66

an injured claimant receives, $.77

is spent in legal costs. Presently,
50-60 cases are pending involving
incidents with products 10-15 years
ago.

School districts are increasingly
being exposed to products liability
actions. We have already seen the
elimination of trampolines in school
gymnastic programs-- a market of
'high risk' sports, like football,
may suffer the same consequences.

1t is football gate receipts that

support 80% of interscholastic
athletic budgets.






TI—.ﬁE PrODUCT LIABILITY ALLIANCE —
1725 K Street, N.W  Suite 710
Washington, D.C. 20006
(202) 8720885 .

May 10, 1982

MEMORANDUM

TO: Members of the Working Group on Product Liability
of the Cabinet Council on Commerce and Trade

FROM: The Product Liability Alliance

RE: Membership of the Product Liability Alliance

Gentlemen:

Enclosed is a copy of the current list of members of
The Product Liability Alliance (TPLA). More than 180 businesses
and trade associations, representing the entire spectrum of
businesses subject to the product liability problem, now
support TPLA's efforts to enact a balanced and effective Federal
product liability law.

The TPLA membership includes many business organizations
that have strongly and consistently supported the Administration’'s
economic recovery program, and which keenly appreciate the
Administration's sensitivity to the business community's problems.

It may be of interest to the Working Group to know that
the only groups opposed to the concept of a fair, effective and
workable Federal product liability law are the Association of
Trial Lawyers of America (plaintiffs' lawyers), the Defense
Research Institute (defense attorneys), the American Bar Asso-
ciation (currently reviewing its position), and Ralph Nader's
Public Citizen.

TPLA seeks the enactment of a fair set of Federal rules
governing the rights of users and the obligations of sellers of
products in interstate commerce. Such legislation would involve
no Federal dollars, no Federal bureaucracy, and no Federal
regulations.

Enclosure



THE PRODUCT LIABILITY ALLIANCE

1725 K Streef, N.W Suite 710
Washington, D.C. 20006
(202) 8720885

MEMBERSHIP

A C & S Inc

A B Robins

ALCOA

ASARCDOInc

Aetna Life & Casualty

Alexander & Alexander

Alliance
Alliance
American
American
American
hmerican
American
American
American
"American
American
American
American

American

of American Insurers

of Metai ﬁorking Industries
Business Conference

Hardware Manufacturers Association
Hoechst Corporation

Insurance Association
International Group

Machine Tool Distributors Association
Mining Congress

Pétroleum Institute

Supply Association

Surgical Trade Association

Textile Machinery Association

Traffic Services Association

April 26,

1982



Asbestos Compensation Coalition
Associated Equipment Distributors
Association of General Merchandise Chains
Atlantic Richfield

Automotive Service Industry Association
Bendix Corporation

Black & Decker Company

Business Roundtable

Carrier Corporation

Chainsaw Manufacturers Association
Chamber of Commerce of the United States
Chemical Manufacturers Association
Construction Industry Manufacturers Association
Colt Industries Inc

Commercial Union Insurance Co

Crum & Forster Insurance Companies

Eaton Corp

E I Dupont de Nemours Company

Electronic Industries Association

Eli Lilly Cbrporation

Emerson Electric

April

26, 1982



F M C Corporation

Farm & Industrial Equipment Institute
Fike Metal

Firestone Tire & Rubber Co

Pord Motor Company S
Foundry Equipment Manufacturers Association
General Electric

General Motors Corporation

Geosource

Goodyear

Gould Pumps, Inc.

Grumman Allied Industries

Gulf & Western Industries Inc,.

Harris Corporation

Hartford Insurance Group

Health Industry Manufacturers Association
Household International

I C I Americas Inc

Independent Insurance Agents of America
Insurance Co of North America
Internationél Association of Amusement Parks & Attractions
International Harvester Co

International Snowmobile Industry Association

April 26, 1982



I T T Corporation
Johnson & Johnson

Kemper Group

Litton Industries

Man-Made Fiber Producers Association

Manufacturers Association of Jamestown Area

Manufacturing Agents National Association

Material Handling Institute

Merck & Co Inc

Mobil 0il Corporation

Monsanto Co

Motor Vehicle Manufacturers Association

Motorcycle Industry Council

National Association
National Association
National Association

National Association

National Association

National Association
National Association

National Association

of
of
of
of
of
of
of

of

Casualty & Surety Agents
Chain Manufacturers
Furniture Manufacturers
Independent Insurers
Insurance Brokers
Manufacturers

Margarine Manufacturers

Wholesaler-Distributors

National Electrical Manufacturers Association

National Federation

of

Independent Business

April 26, 1982




National
National
‘National
National
National
National
National
National
National
National
National

National

-5~

Fertilizer Solutions Association
Insulation Contractors Associatio
Legal Center for Public Interest
Machine Tool Builders Association
Marine Manufacturers Association
Retail Merchants Association
Solid Wastes Management Associati
Spa & Pool Institute

Sporting Goods Association

Tool Die & Precision Association
Truck Equipment Association

Wholesale Druggists' Association

Neece Cator & Associates

PPG Industries"

Pharmaceutical Manufacturers Association

Philip Morris

Proprietary Association

Pulp & Paper Machinery Manufacturers

Reinsurance Association of America

Risk & Insurance Management Society Inc

Rohm & Haas

Rubber Manufacturing Association

n

on

Special Committee for Workplace Product Liability Reform

Scientific Apparatus Makers Association

April 26,

1982




Sears Roebuck & Co.

Sheet Metal & Air Conditioning Contractors National Association

Small Business Legislative Council

Society of the Plastics Industry

Sporting Goods Manufacturers Association

Squibb Corporation

Sun Company

Textron

3M Company

Toyota Motor Sales USA.Inc
Truck Trailer Mfg Assn

U B A Inc

Union Camp Corp

Union Carbiae

United States Steel Corp

Venners & Company

Woodworking Machinery Manufacturers of America

April 26, 1982
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} THE WHITE HOUSE
MEPSHIGTr9 82

. .
WEMORANDUM

FOR: EDWIN L. HARPER
FROM: MICHAEL M. UHL N

SUBJECT: Product Liability and Federal Preemption

This memorandum provides: (1) an overview of the problems
faced by industry; (2) a discussion of possible Federal
responses, with emphasis on the preemptive statute favored by
industry; and (3) an analysis of the "principles of Federalism"
which should guide this Administration in addressing the products
liability issue. :

I. PROBLEMS FACED BY INDUSTRY

A. Diverse and hostile State laws have emerged.

Historically, State laws have governed the liability of
manufacturers for injuries caused by their products.

Since 1960, State product liability laws have become unstable
in two respects:

o Judicial activism within the States has resulted
in departure from common law principles and the
judicial-creation of extreme pro-plaintiff rules
which substantially increase industry's
exposure. (Many States have, by judicial fiat,
done away with "fault", radically expanded
"strict liability", and eliminated defenses
traditionally available to sellers and
manufacturers.)

o Sharp divergencies among the States have emerged
as judges, severed from the anchor of common
law, have embarked on a course of ad hoc
judicial rule-making. (There is now wide
variation among the States on such matters as
duty of care, available defenses, and
evidentiary and procedural rules,)

Over the past four years, there has been a countervailing
trend as State legislatures have moved to remedy this imbalance.

About 30 States have enacted product liability statutes; but,



these laws, no two of which are alike, provide only limited
relief. The statutes focus on specific problems (e.g., statutes
of repose) rather than comprehensively addressing the nature of a
manufacturer's duty and the elements of a product liability
claim.

B. Industry has been injured in three ways.

Sellers cannot predict where their products will end up and,
hence, what legal standards will be applied in product liability
suits. Manufacturers must assume, no matter where they are
located, that they will be governed by the laws of the State with
the most extreme pro-plaintiff rules.

This has injured manufacturers and distributors in
essentially three ways:

1. Increased Insurance Costs: Insurance companies
must builld a high contingency factor into their
rates to take into account the experience in
those States with the strictest laws.

2. Disincentives Toward Product Innovation and

' Development: Some States have rules which
penalize innovation and design changes.
Because manufacturers cannot predict the
standards by which new products will be judged
they are wary of innovation.

3. Increased Litigation Costs: Legal costs
assoclated with determining 'what law applies',
forum-shopping, and rebriefing of issues,
appreciably increase the cost of product
liability litigation.

These costs are passed on to consumers, either in the form of
higher prices or obsolete products.

In short, a single State with extreme pro-plaintiff rules can
inflict the costs of these rules on manufacturers and consumers
located in the other 49 States.

C. The Costs of Diversity: Contract vs. Tort

The costs of non-uniform product liability laws are probably
greater than the costs of non-uniform contract laws:

o The costs of adhering to 50 different sets of
contract law have been mitigated by: (1)
adoption of U.C.C.; (2) general State adherence
to common law principles; (3) ability of parties
to choose applicable lew and modify rights by




contract terms; and (4) clear-cut choice-of-law
rules.

o The costs of adhering to 50 different sets of
product liability law have been exacerbated by:
(1) judicial innovation away from common law
principles; (2) limitations on ability to modify
rights by contract; (3) development of State
"long-arm statutes" which assert jurisdiction on
out-of-state parties; (4) the move away from
clear-cut choice-of-law rules in tort cases; and
(5) increasing litigiousness of society.

II. POSSIBLE FEDERAL RESPONSES

A, Previous Federal Involvement

Responding to industry complaints, President Ford established
a Federal Interagency Task Force in 1976 with the Commerce
Department as its lead agency. The Task Force concluded that
product liability insurance rates had increased dramatically due
to (1) overly subjective ratemaking by major carriers, and (2) -
imbalances in product liability law among the States.

To deal with ratemaking, President Reagan approved the
Product Liability Risk Retention Act of 1981 (P.L. 97-45, Sept.
25, 1981) which ensures objective underwriting by permitting
manufacturers to form risk retention groups and insure
themselves.

To address imbalances in State law, the Commerce Department
published in 1979 the Uniform Product Liability Act. This model
law for adoption by the States would, if fully adopted, establish
uniform statutory standards of conduct (as well as certain
procedural and evidentiary rules) nationwide.

B. Current Options

The Administration has essentially four options:

1. Do Nothing: Tort law has always been a matter
for the States. The inconveniences that result from 50
different sets of rules arise in numerous other contexts
and are part of the price we pay for our "Federal
System". The Federal government should do nothing
unless industry shows that: (1) the costs are
exceptional; (2) the product liability problem is
unique; and (3) a federal approach would be "better".

2. Encourage the Uniform Code Approach: Tort law
should be handled in the same way the States have
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handled sales and contract law under the U.C.C. 1In the
past three years, UPLA has been adopted by four States.
The going is slow, but State action is better than
Federal intervention. The Federal government could help
spur on the process.

3. Develop a Creative "Federalist" Approach: The
Administration may be able to develop an approach which
provides predictability but uses the diversity of the
States as a means of stimulating a market mechanism,
rather than attempting to stifle all non-uniformity.
(E.g., a Federal statute which would require that the
law of the place of manufacture governs product
liability claims., This would foster competition among
States to attract industry and would bring the market to
bear, as consumers sought products from States that had
come closest to the optimal mix of safety and price.
Critics will say that some States may adopt lax
standards and inflict unsafe products on the rest of the
country. But this is far from clear.)

4. Adopt a Preemptive Federal Statute: Enact a
single Fedecal product liability law that would
supercede all such State laws. Federal jurisdiction
‘would not be expanded. This would provide (1) uniformity
and, hence, predictability; (2) a means for "rolling
back" some extreme pro-plaintiff rules; and (3) a rigid
system that will check judicial activism.

C. The Approach Favored by Industry -- Preemption

Industry feels that progress on UPLA has been too slow. It
wants the Administration to endorse "the concept" of a preemptive
Federal statute.

There are two principal groups pushing for a Federal statute:

. 0 The Product Liability Alliance (TPLA) with over
180 trade association and corporate members
representing manufacturers, retailers, insurers,
small businesses, etc. A "moderate™ group that
endorses a "fair and balanced approach" between
consumer and industry interests.

o Coalition for a Uniform Product Liability Law
(CUPLL), a smaller group composed of large
manufacturers and generally perceived as more
"hard 1line" in pursuing distinctly pro-industry
legislation.

The main opposition to a preemptive Federal statute comes
from some lawyers' and consumers' groups:



o ABA initially opposed Federal legislation, but
two sections are reconsidering this position.

o The National Trial Lawyers Association is
opposed, as is the defense bar.

o Nader's Public Citizens' group and other
"consumer" organizations are actively resisting
Federal legislation.

o Other consumer groups say they will support a
Federal statute if it is "balanced".

The picture in Congress is as follows:

Senate: Senator Kasten (R-WI), chairman of the
Consumer Subccocmmittee of the Senate Commerce
Committee, has drafted a comprehensive Federal
product liability statute, and plans to introduce
it at the end of this week. Drafts have been
widely circulated. TPLA supports it. Consumer
groups view it as tilting too much toward industry.
(A synopsis of the Kasten Bill is attached.)

House: Rep. Shumway (R-CA) has intrcduced a bill,
supported by CUPLL, that tilts decisively in favor
of industry. Rep. Waxman (D-CA), chairman of the
Health & Environment Subcommittee of the Energy &
Commerce Committee, has drafted a bill which has
not yet circulated. It is expected to be more
"middle-of-the-road” than Shumway's, though it will
be slanted toward "consumer" interests.

- The arguments "for" and "against" a preemptive Federal

statute are as follows:

Con
Uniformity will result l. Premise that Federal law
in predictability. will bring uniformity and
stability is erroneous:
Predictability will: -- 50 state judiciaries will
-- stabilize insurance rates; interpret statute
-- encourage research, inno- differently;
vation in product manu- -- states will adopt
facture; ‘ different rules to "fill
-- expedite reparations the gaps";
process and reduce legal -— statute will encourage
costs for all parties. judicial activism by
wiping the slate clean
Provides a way to roll- of prior precedents;
back extreme pro-plaintiff ~—- the statutory standards



rules. are inherently malleable
(e.g., "reasonableness") .
4. Puts a statutory check on
future judicial activisnm. 2. A single law is risky:

-—~ political process at
national level may
result in bad law;

-— a single prestigious
court could sour the law
by anti-industry con-
structions;

~-- even if law is stable,
this would prevent
positive evolution.

3. Would set a bad precedent
for "Federalizing" other
areas of law traditionally
left to the States. (Product
liability problem is
indistinguishable from
problems in other areas of
the law.)

ITI. GUIDING PRINCIPLES

This Administration shculd be guided by the following general
principles in considering a possible Federal response to the
product liability problem.

A. Free market action is preferable to government regqgulation.

Theoretically, selection of optimal product liability rules
could be left to the market: Binding product liability laws
would be repealed. The respective rights, duties and liabilities
of consumer and manufacturer would be defined in individual sales
contracts. Manufacturers could offer their products with a range
of "insurance" options. Prices would vary according to the
extent of "insurance" offered. Through the purchases, consumers
would be permitted to choose their preferred option, and, in this
way, select the optimal product liability rule. For a variety of
reasons, the pure market approach is not a feasible means of
setting product liability rules. Some government regulation is
required.

B. Local regulation is preferable to State regulation;
State regulation is preferable to Federal regulation.

The reason is competition. 1If local regulation is
inefficient, people can easily escape. If there is a Federal
monopoly on regqulation, the cost of escape may be prohibitively
high. Thus, the lower the level at which regulation is imposed,
the more of a competitive check on oppressive requlations is
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imposed by the ability of people to vote against it with their
feet. Regulation at the lowest feasible level is thus preferable
to Federal regulation because:

o The movement of people and capital operates as a
market-like mechanism to induce governments to

improve their regulations.

o Consumer welfare is enhanced because people are
able to exercise a degree of choice about
desirable regulatory regimes.

o The larger number of "laboratories" produces
more experience and information on better
regulatory solutions.

The presumption in favor of local or state regulation is
strongest where the burdens of the regulation are confined to the
locality or state. Deference to the State politiceal process is
most appropriate where those directly affected by the regulation
were represented in that process.

C. The presumption in favor of State over Federal regulation
is less where State regulation imposes excessive burdens -
on persons outside the State.

The lower the level of regulation, the greater the danger
that the regulatory authority will impose costs on people to whom
it is not answerable politically. Thus, while the competitive
check is stronger at lower levels, the political check may be
weaker.

If the costs of each State's regulation are spread throughout
the nation, the advantage of diversity (i.e. the competitive
check) is lost. Diversity is good where it serves as a basis for
choice. When the burdens of each State's regulations are
inflicted throughout the nation, people cannot "choose" to avoid
them. There is no escape; they must live with whatever rules the
legal system deals out in a particular case. Diversity thus
results in capriciousness rather than competition.

D. Even where State regulation inflicts external burdens, it
is preferable to federal regulation unless (1) the
external burdens are clearly excessive in relation to the
putative benefits, and (2) the burdens of Federal
regulation will be demonstrably lower.

Federalism has its price. It has always been recognized that
the Federal system gives rise to inconveniences and
inefficiencies.

However, the disadvantages of a single Federal law are clear.
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It eliminates the check of a market mechanism on government
requlation. There is no reason to suppose that a "better"
products liability law can be created by a rational policital
decision at the national level, without any market mechanism.

E. If Federal intervention is essential, an approach
that preserves diversity and competition should be
adopted over one which creates a preemptive uniform
rule.

The disadvantages of a single Federal law are clear: (1)
uniformity; (2) ridigity; and (3) arbitrariness. These
sacrifices may not be necessary to obtain predictability.

It may be possible to develop an approach that achieves
predictability but, at the same time, preserves diversity and
competition. One possible approach is a Federal choice of law
statute,

IV. RECOMMENDATION

It is too early to embrace the concept of Federal preemption
in the products liability area. .

Before we go down that road, we must make sure that:

(1) the costs of "the present system are excessive;

(2) the Uniform Code approach is impractical;

(3) short of preemption, there is no Federal
measure that will establish predictability

while preserving diversity and competition; and

(4) the costs of a single Federal statute would be
lower than present costs.

cc: Roger Porter
Wendell Gunn



SYNOPSIS OF "KASTEN BILL"

Sec. 3 -- Preemption:

Preempts state laws. Would not expand Federal jurisdiction.

Sec. 4 -- Manufacturers' Duties:

Preserves "strict liability" in cases involving negligent
manufacture and express warranty.

Adopts traditional "negligence" standard in cases involving
negligent design and failure-to-warn. Would "roll back" attempts
by a minority of courts to extend "strict liability" to such
cases.

Sec. 5 -—- Non-Manufacturing Sellers' Duties:

Provides that non-manufacturing seller can only be held liable if
he does something negligent. (Strict liability in express
warranty cases.) Arrests efforts by a minority of courts to
extend "strict liability" to non-manufacturing sellers.

Sec. 6 —- Government Standards:

Creates presumption that, if a manufacturer complies with Federal
design or warning standards, the design or warning is not
unreasonably unsafe.

Creates reverse presumption: the design or warning is presumed
unsafe if manufacturer has failed to comply with Federal
standards.

Both presumptions can be rebutted by clear and convincing
evidence.

Sec. 7 -- Comparative Negligence:

Adopts "pure" comparative negligence standard. A plaintiff's
recovery is reduced in direct proportion to the extent his own
negligence had contributed to his injury.

Sec., 8 —- Plaintiff Misuse or Alteration:

Permits seller to raise plaintiffs' misuse or alteration of the
product as a defense.
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Sec. 9 —-—- Worker Compensation:

Reduces damages by the amount paid to claimant under worker
compensation laws.

Sec, 10 -- Time Limit:

Provides that no claim alleging unsafe design or failure-to-warn
may be brought for harm caused by a "capital good"” more than 25
years after delivery.

Sec. 11 -- Punitive Damages:

Limits punitive damages to cases where there is clear and
convincing evidence that the harm resulted from the reckless
disregard of the product seller. Punitive damages can only be
awarded by the judge.

Sec. 12 -- Subsequent Remedial Measures:

Provides that evidence of corrective measures taken by a product
seller after the harm has occurred cannot be used as evidence
against the seller to show unsafety of the original product.
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