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UNITED STATES ~OVERNMENT 

April 16, 1982 memorandum 
Allen Parkman 

Product Liability 

Bill Niskanen 

The CCCT has designated a working group to identify ; and 
analyze the economic and intergovernmental policy arguments 
for and against a new Federal statute on product liability 
that would preempt jurisdiction of the states in this area. 

In this memo I would like to present the economically 
desirable standards for product liability under different 
circumstances, discuss areas in which recent developments in 
state law have deviated from the desirable rules, and then 
look to see if the most concrete Federal alternative (the 
Kasten draft bill) would remedy the deficiencies in the state 
laws. 

Efficient Tort Law 

The actions of injurers and victims can result in 
accidents. When the social costs of accidents are minimize by 
both parties equating the reduction in expected damages of an 
accident to the marginal costs of the last unit of care at a 
positive level of care, then the economically -efficient 
standard should be negligence with a defense of contributory 
negligence. If the marginal cost of care is less than the 
expected harm, · then the injurer is negligent. Meanwhile, if 
the marginal cost of care by the victim is also less than the 
expected harm, then the victim is held to be contributory 
negligent. Therefore, to avoid liability the injurer has 
incentives to be efficient and to collect the victim has an 
incentive to be efficient. 

However, the administration of this system is ·not 
costless. There are costs involved in determining if the 

. parties were negligent and also the costs of processing and 
collecting the claim. Therefore, in cases where the victim 
cannot take any evasive action (i.e., the optimal level of 
case is zero) a case for strict liability has developed on 
efficiency grounds. Strict liability reduces the incentives 
for victims to take evasive action and, therefore, strict 
liability would not be attractive where negligence is 
appropriate. However, strict liability is less costly to . 
establish than negligence, so where no defense of contributory 
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negligence would be appropriate (there is nothing the victim 
could do to avoid the harm), strict liability is referable to 
negligence. Strict liability should not alter the allocative 
decision of the injurer from the situation that would have 
existed under negligence. 

A secondary question is whether the injurer or .the victim 
undet:. strict liability would be the lower cost source o.f 
insurance. That issue is avoided here by assuming that the 

i injurer is the lower cost source of insurance. 

Let me apply this system to product liability. If 
defective tires throw off pieces of tread or develop bumps 
before they explode, then a negligence standard with a defense 
of contributory negligence would appear to be appropriate. On 
the other hand, if• the first evidence to the victim of a 
defective tire is when it explodes, then strict liability 
might be preferable. 

Defects in the Present State Product Liability Law 

Al though the framework discussed above was the one that 
was in place approximately 25 years ago, Richard Posner argues 
that in at least five areas current state law is in serious 
conflict with the dictates of economic efficiency. These 
areas are: 

1) The law disregards consumer choice by refusing to 
recognize compliance with the industry standard of care as a 
defense in design defect cases. Because of low transaction 
costs, the industry standard represents the socially 
efficient tradeoff between price and safety and, therefore, it 
cannot be negligent. 

2) Contemporary products liability law often fails to 
recognize a defense of unsafe use by the consumer. Therefore, 
potential victims do not have the proper incentives to avoid 
accidents. 

3) Liability is often imposed in products cases where 
the product is defective by current safety standards but not 
by the standards recognized when the product was made. 
Economic incentives are based on ex ante alternatives rather 
than ex post results. , Liability ex post would give incentives 
for less durable products, etc. 

4) Punitive damages are often imposed in product 
cases. In economic analysis intentional misconduct is 
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reserved for cases where there is a tremendous disparity 
between the costs and benefits of avoiding injury, which is 
seldom the case in products cases. 

5) Even clear and conspicuous disclaimers of product 
liability usually are not enforced by the.court. This is in 
violation of the principles of the Cease Theorem with low 
transaction costs. 

Statutory Improvement over the Common Law 

Because of the five defects listed above there may be the 
need for state or federal statutory law to create a more 
efficient product liability law. The primary reason given for 
why the states have not enacted statutes to resolve these 
defects is that state legislatures are biased toward in-state 
plaintiffs and against out-of-state defendants. Since most of 
these defects are favorable toward plaintiffs, the biased 
legislatures have little incentive to correct the defects. 
That may be true, but I am not convinced. An alternative 
argument may be that the common law is evolving, and no 
author can come up with a statute that people accept as an 
improvement over the common law even with all its defects. 

We have an example of a statutory alternative, and the 
working group should be concerned about its ability to correct 
the five defects mentioned above. Attached to this memo are 
copies of the Section-by-Section Summary of the "Product 
Liability Act of 1981" as well as the draft itself. It is 
subject to change, but I would not think by very much. 

Turning to the defects presented above: 

1) Industry standards: While government standards 
create a presumption of reasonableness (Section 6), design 
defects are held to a negligence standard based on information 
available at the time of manufacture (Section 4). The 
industry standard is not mentioned as evidence of 
reasonableness. Therefore, the Kasten bill would not appear 
to resolve this defect. 

2) Unsafe use: Misuse or alteration are the basis for 
comparative negligence and a resulting reduction in the 
damages ( Section 8) . . Therefore, the bill would reduce the 
defect, although comparative negligence is a more costly 
system to administer than contributory negligence. 
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3) Time of standard: The Kasten bill establishes 
reasonableness for design as being the time of the manufacture 
of the product (Section 4). This would be an improvement. 

4) Punitive damages: They can be imposed for harm 
suffered as the result of reckless disregard by the seller 
(Section ~1). The court, rather than the Jury, will determine 
the a~ount of the damages. One of the factors that the court 
may consider is the financial condition of the seller, which 
seems to be inappropriate. This would not appear to be a 
major improvement. 

j 

5) Warnings: A product is unreasonably unsafe if the 
warnings are inadequate (Section 4), but by analogue the 
warning is reasonable if adequate and, therefore, this problem 
is addressed. 

Summary: As far as its ability to correct for the 
defects in state common law identified by Posner, the Kasten 
Bill would have a mixed effect. 

Potential Defects in the Kasten Bill 

Any analysis of the Kasten Bill must proceed with caution 
because this is only a draft and for those not thoroughly 
familiar with the topic the flaws may be too subtle to 
identify. However, some of my concerns are: 

1) Preemption (Section 3): This is a fundamental 
question. Why have states not enacted product liability 
statutes? Is their inaction based on bias or an inability ·to 
write an acceptable statute? There is very little evidence 
presented by proponents of the Kasten Bill on these issues. I 
would be concerned about the final bill that would result from 
the political process, since the manufacturers are so much 
more concentrated than the consumers. Also, any bill would be 
difficult to amend if it resulted at some point in the future 
in undesirable results. 

2) Design is held to a negligence standard, while 
construction is held to strict liability (Section 4). As 
indicated at the very beginning, the appropriate standard from 
an economic point of view is basea on classes of products , 
rather than the phase of manufacture. Therefore, the 
design/ manufacturing distinction would appear to be 
potentially inefficient. 
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3) Federal, state, and local standards create a 
presumption of reasonableness (Section 6). Since these 
standards are more politically than economically driven, I 
would be suspicious of their ability to create efficient 
results. Clearly they would reduce information costs in 
litigation, but that reduction may be overwhelmed by 
manufacturers producing unsafe products that meet standards, 
but result in an inefficient level of accidents due to a iack 
of information in the product markets. 

4) Section 7 establishes comparative responsibility as 
; 

determining the recovery of the plaintiff. Under existing 
law, contributory negligence is a potential defense to 
negligence, while it is not a defense in strict liability 
cases. Comparative negligence is a more costly system than no 
defense or contributory negligence to administer, so it may be 
less efficient. 

5) In Section 9, damages are reduced by the amount of 
any worker compensation benefits. The idea behind negligence 
is to create incentives for reasonable behavior. The 
potential damages from unreasonable behavior are the incentive 
for reasonable behavior. This section says that damages will 
be less for manufacturers who produce unreasonably unsafe 
products for workers covered by workers compensation. The 
producer should have an incentive to not produce unr~asonably 
unsafe products, no matter who uses them. This section 
creates very undesirable incentives, and is blatantly 
pro-manufacturer. 

6) Section 10 sets time limits on liability actions. 
It is not clear to me that an arbitrary statutory limit of 10 
years for a component part is better than the common law 
period. This is arbitrary. Since it is not based on some 
logical foundation, it must be subjected to examination as to 
why these dates are better than the ones determined by the 
courts. There should be evidence to support these assertions. 

7) Section 12 would not permit the introduction into 
evidence of subsequent remedial measures. This restriction is 
part of the Federal Rules of Evidence. However, with strict 
liability cases it has been ignored. Of course, in strict 
liability cases it is not relevant. In many cases, by 
introducing remedial measures to prove ownership, for example, 
plaintiffs have been able to introduce these measures into 
evidence. It may be aifficult to administer. 
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Conclusion 

Product liability law is in a state of flux. However, it 
is not clear that any ,statute, at either the 
levels, would be an unambiguous improvement. 
rigidity of statutory law, any ambiguity has 
favor of the common law. 

state or Federal 
Because of the 

to come out in 
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May 7, 1982 

Dear Mr. Uhlmann: 

HUTCH ATHLETIC GOODS, INC. 
1924-1928 West 8th. Street / CINCINNATI, OHIO 45204 

TELEX· 810-461-2678 • TELEPHONE - 513-251-4510 

As President and C.E.O. of an 80 year old sporting goods 
manufacturing co., Hutch Sporting Goods, Inc., I am sending 
you a copy of the letter that Howard J. Bruns sent to the 
President concerning Product Liability. 

We at Hutch stand behind this letter 100% as we feel this 
to be the proper avenue to pursue. 

Res pecr-~·\lly, 

~--.:t""- % ~ u----
Jon S. Anderson 

JS/vh 

Enclosure 
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Respond to: 
MARIA DENNISON 
Washington office: 
1 730 K Street, NW 
Suite 315 
Washington, DC 20006 
(202) 775-1762 

Board of Directors 
Chalrma-i of the Board 
JOHN L PARISH 
Worth Sports Co. 

1 st Vice Chalrma-i 
GIB FORD 
Converse 

2nd Vice Chairman 
FREDERIC H. BROOKS 
MacGregor Athletic Products 

Secretary-Treasurer 
RICHARD S. SPANJIAN 
Spanjian Sportswear 

EARLE A. CONNELLY 
Russell National Sport Socks 

KENNl:Tl-1 J. EDELSON 
General Sportcraft Co., Ltd. 

JOHN A. HILLERICH, Ill 
Hillerlch & Brodsby Co. 

I 
JAMES J. NORRIS 
AMF Voit, Inc. 

FRANK SHAW 
The Coleman Company, Inc. 

HOWARD J. BRUNS 
President & 
Chief Executive Officer 

Executive Office 
200 Castlewood Drive 
North Palm Beach, 
Florida 33408 
305/ 842-4100 

SPORTING GOODS MANUFACTURERS ASSN. 

The President 
The White House 
Washington, D.C. 

Dear Mr. President: 

April 23, 1982 

20510 

The Sporting Goods Manufacturers Association (SGMA), a 
key Member of The Product Liability Alliance, has learned 
that the Cabinet Council on Commerce and Trade has two-fold 
concerns: (1) the effect of f ederal liability tort reform 
on 'New Federalism' initiatives, and (2) the opposition of 
the American Bar Association (ABA) to a federal products lia­
bility bill. 

The ABA stance is one that is obvious in its self-serving 
character. It is in lawyers' self-interest to perpetuate a 
litigious society. And that we are! Contrary to the ABA's 
recent communications to you, Members of your Administration 
and the Congress, while some 28 states have enacted remedial 
product liability legislation, none of them are alike. The 
Uniform Product Liability Act has only been adopted, in part, 
in four states. To quote a recent FORBES magazine statement, 
"While there must be standards of law on product liability, 
50 fragmented, separate standards sounds like little more than 
a full-employment plan for lawyers." 

It only stands to reason that the ABA is protecting the 
interests of 500,000 attornies who have grown wealthy at the 
expense of consumers. Why at the expense of consumers? Because 
the cost of litigation and judgements against business become 
part of the cost of a product. It also costs jobs. How? 
Product liability costs of this industry is 4.2\ of sales ; in 
Japan its .s, (¼ of 1%), which gives that nation's products a 
substantial advantage with obvious effects on jobs. 

I feel the ABA's position strikes at everything your admin­
istration represents. They wish to line their own pockets by 
waving the populous flag of consumerism. While the public suffers, 
they receive 56% of the benefits. 

Draft product liability proposals offered by Senator Kasten, · 
are not, in any way, in conflict with the 'New Federalism' program. 
Product Liability draft legislation, upon which we have commented 
favorably, requires neither the creation of a new Federal Agency 
nor the expenditure of Federal monies. It adds no basis for bringing 
actions in the Federal Courts. As 'New Federalism' programs deal 
with governemnt programs and grants, it is difficult -to understand 
why 'federal tort reform' is conceptually aligned with 'New Federa­
lism' applications, that have no bearing on the intent or implemern­
tation of a federal product liability bill. 

(more) 
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Add One 
April 23, 1982 

A meaningful, Federal Product Liability Act ·would go far in reducing 
the regulatory burden of government by allowing manufacturers to know 
their responsibilities and obligations, and consumers, their legal rights. 
Our companies do business throughout the United States, and we are 
confronted with a number of different laws and different interpretations 
of laws by the Courts. A Federal, uniform statute would recognize the 
interstate commerce dimensions of product liability actions. 

While we cannot predict the specific impact a federal product liability 
bill would have on jobs, trade and numbers of cases litigated, we can 
state emphatically, the economics of this grave situation, as experienced 
by the small and medium-sized manufacturing operations, that comprise our 
industry. 

The attached backgrounder illustrates the unfair and onerous burden 
that uncertainty in the law has created for both manufacturers and consumers, 
alike. We, in the sporting goods community, have stood resolutely behind 
the programs and policies the Administration has initiated and espoused in 
our communications with Members of Congress. We urge your appreciation of 
the despair on the part of (1) the entrepreneurs who are being destroyed by 
the strict liability theory, while being still expected to provide the assets 
with which to maintain our society and from which to distribute the wealth; 
and (2) of those injured people who are victims of a random, dilatory and 
cumbersome tort system which does nothing to insure that compensation is 
prompt and adequate. 

One hundred and fifty associations and corporations, large and small, 
comprise The Product Liability Alliance. Among those, many groups, like 
the SGMA, have always preferred resolution of problems at the state-level. 
In this instance, we believe the only equitable solution to the products 
liability crisis can be attained through federal reform. 

One of the best ways to reduce the costs of u.s.-made products is to 
eliminate the unwanted and non-productive fat. Certainly the city of New 
York learned this lesson the hard way, as did the work force of Detroit. 
Subsidizing 500,000 U.S. attornies is a luxu~y this nation and our sports 
industry can ill-afford. We seek your support. 

Respectfully, 

~runs 
President 
Sporting Goods Mfrs. Association 
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ANECDOTAL !VIDENCE 

FACT SHUT 

THE PRODUCTS LIABILITY CRISIS 
AND TH! 

S~ORTING GOODS INDUSTRY 

CASI l ••• In N- York, a 16 '/f!'U old boy wa••awarded Sl million tor 1u1taining permanent paralyeie, 
while playing ba1eball. He attempted to score by diving headlong into the catcher. The 
jury awarded damage• on the ba1i1 that tha coach failed to properly in• truct of all po•• i• 
bel injuriH in playing the sport. A diHenting judge'• opinion is worth noting, •Just 
how far 11111• t a coach go in hi• instruction• ? Should he have told the plaintiff not to 
run into a wall, or not to step into a hole on the playing field? If every neqative 
pos1ibility -r• to be di1cu1• ed with the player•, they WO\lld have to be placed in cotton 
batting to guard again• t all remote possibilitie• of har111.• 

This case wa• later raver•ed, but only after hundreds of thou•ands of dollars in coat -
none ot which WH tor the benefit of the injured boy. Now what kind of a syste111 is that? 

CASE l ••• Thi• yHr, the Seattle School Board wa1 •ued by a high school football player, wh0111 a jury 
awarded $6.3 million because the coach neglected to tell of the risk involved in playing 
football. A prominent Seattle School Board member ha• a• ked for a complete review of the 
entire •chool sport• program, •uggesting the cancelling of all 'high ri•k' sport•, to in­
clude football, ba•eball, wre• tlinq, etc. The District, insured for only $5.S million, is 
•eriously con• idering the propoNl ae a re1ult of the exce1eive damage award and fear of 
expo•ure to future product liability litigation where 'a• sumption of risk and co1119arative 
fault' are not provided tor in the present tort •yst-, and an insurance pr-iWII crunch. 
We are already •Hing in1uranca compani•• naces•arily excluding SOIN type• of sports from 
school program.• a• a re•ult of a •Y•t•• ot entitlement. 

CASI 3 ••• Th• •porting good• indu• try can't be -ntioned without a di•cu• sion of the $5.3 million 
judge1:111nt awarded again• t the Riddell football helmet eampany. This jury verdict wa1 
de•pite the fact it could not be proven that the youth who suffered paraly•i• during a foot­
bal l gu. wa• even wearing a Riddell helmet. As a 11111tter of practice, the injured party would 
not receive the entire $5.J million. The attorney, if u• ing the etandard contingency fH 
of one-third, would have received approximately $1,750,000. 

How much pain and •uffering did the attorney in that caH actually have? II payi"g an 
attorney that much money what insurance i• suppoM to acc0111plish? Is that what society 1• 
trying to do? If the Riddell company, not a large firm, but very -11 known in the sport 
of football for providing high quality, dependable product• 1• forced out of bu• iness, while 
other manufacturer• discontinue making helmet•, to whom are the football players going to 
turn for protective equipment? Infericr equipa.nt i• a di•tinct pos•ibility. 

Following the $5.3 million suit, thrH new suit• ac;ain• t the 111Anufacturers - re filed in 
the 1ix 110nth1 following. One of which totaled $15 million. All of thil the re•ult of a 
legal systelll qone amuck, penalizing the convenient in•tead of 

0

the qu.i.ity. One large ·lawsuit 
again• t •-11 bueineH could wipe them out. No in•uranc:a - Ho bu1ineH. 

CASE, ... A lawsuit for $2,545,000 waa filed against Ni••an Corporation over an acoid4ant involving a 
mini-truipoline and spotting belt. After sp,1nding more than 3 month• preparing the case, 
and 111&1lY thou• and• of dollar• expended, Ni• Hn wu informed that the equip-nt in que• tion 
had actually been IMnufactured by another c011pany. 

When 1cae 1 ail lion high IChool football pl&yera and 42,000 college football 
players •uddenly find the sport which they have worked 10 hArd to become profi cient 
at haa been cancelled at their rHpaotive 1chool •, and whan 6 million 1kien U.nd 
that $2-3 of their lift ticket is for product liability insurance, or when 31 
aillion ba•eball and •oftball players have to pay •ul>at.antially 110re for their balla 
and bata for no other reason than product liability, or when 40 million campers 
diac:over that two auppliera of oquipinent no longer u:i•t for really no good 
raa•on - the aaae can be •aid for 43 million hunters and 23 million bicycliata­
then and only then , will the con•~ be9in to tran• late the ._11 and mediwa-
aized bwline•-n•1 problem into their own personal area• of conc1rn and awaran•••• 

Who ar9 the villa1na here? The 1y• te• tAJte• the bl-. The IM.timate •ol"'tion 
muat traat the injured fairly and equally, the guilty firmly, but equitably, and, 
the innocent .. . -11. .. juat leave the• alone. The pre• ent tort •yate• , encompaaainq 
the doc:trinea of entitluient and.strict liability, haa created a crisis were the 
risk of doing bu• inaH preclude• being in buaineaa, at a time when factoriH and 
product. have never been safer accord,ing to governo.nt iUld private reports. 



CONOMIC EVIDENCE: 

FACT SHEE'l'· 

THE PRODUCTS LIABILITY CRISIS 
AND THE 

SPORTING GOODS INDUSTRY 

1. Profile: Sporting Goods Industry B. Profile: Football Helmet Manufacturers 

COMPOSITION: 

SIZE: 

PROFITABILITY: 

Small/medium sized sporting goods 
equipment, camping, athletic 
clothing and athletic footwear 
manufacturers. 

Along with our affiliate organ­
izations, we have 3,200 members, 
plus, an organized constituency 
dependent on our members products 
of 70,000 coaches, 40,000 phys ed 
teachers, 20 million children in 
youth sports programs, and 56 mil­
lion students in school phys ed 
programs. 

$16 billion. 

1.4 percent of sales, as compared 
to a national average of 4.8 per­
cent for manufacturers. 

NO. OF CONSUMERS: The Universe. 

TRADE IMPACT: 

CONSUMER IMPACT: 

• 

, . 
) 

Industry estimates are 4.2 percent 
of sales, as compared to I of 1 per­
cent f or foreign competitors. 

Under the present system, product 
diversity and product availability 
is lessened. Camping, gymnastics, 
skiing, wrestling, and fex>tball 
industry segments are not able to 
justify, in some instances, contin­
ued investment in development when 
not sure of being in business the 
next year, or that improvements will 
not be used against the industry in 
court. 

VIABILITY: Overall profits from the entire 
football helmet/facemask industry 
are est imated to be no more than 
$1 million on gross sales of $25-
35 million. Insurance premium 
costs of this industry due to ex­
cessive products liability liti­
gation is 3 to 4 times more than 
profits. 

PRODUCT PRICE: Minimum of 10\ of wholesale price 
of a footbal l helmet represents 
product liability costs. 

JOBS: 

LITIGATION: 

Of 13 football helmet manufacturers 
in 1975, only 6 are still in busi­
ness. 

over the last 13 months, damages 
of $26 million have been awarded. 
On an average, 4 cases are settled 
out-of-court, for every one litigated 
because of costs. For every $:66 
.an injured claimant receives, $.77 
is spent in legal costs. Presently, 
50-60 cases are pending involving 
incidents with products 10-15 years 
ago. 

SCHOOL SPORTS: School districts are increasingly 
being exposed to .products liability 
actions. We have already seen the 
elimination of trampolines in school 
gymnastic programs-- a market of 
'high risk' sports, like football, 
may suffer the same consequences. 
It is football gate receipts that 
support 80\ of interscholastic 
athletic budgets. 
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THE WHITE HOUSE 

WASHINGTON 

May 14, 1982 

Dear Mr. Anderson: 

Thank you for your note and enclosure·s 
on the issue of product liability. As 
you are aware, we are now engaged in a 
close analysis of the problem, and 
appreciate having the perspective of 
the sporting goods industry. You may 
be assured that your views will be 
given the most serious consideration. 

Michael M. Uhlmann 
Special Assistant to 

the President 

Mr. John S. Anderson 
President 
Hutch Athletic Goods, Inc. 
1924-1928 West 8th Street 
Cincinnati, Ohio 45204 



I - ~ + r~E P RODUCT L IABILITY ALLIANCE 
1725 K Street, N.W Suite 710 

W as.hingfon, D.C. 20006 
(202} 872..0885 

May 10, 1982 

ME..~ORANDUM 

TO: Members of the Working Group on Product Liability 
of the Cabinet Council on Commerce and Trade 

FROM: The Product Liability Alliance 

RE: Membership of the Product Liability Alliance 

Gentlemen: 

Enclosed is a copy of the current list of members of 
The Product Liability Alliance (TPLA). More than 180 businesses 
and trade associations, representing the entire spectrum of 
businesses subject to the product liability problem, now 
support TPLA's efforts to enact a balanced and effective Federal 
product liability law. 

The TPLA membership includes many business organizations 
that have strongly and consistently supported the Administration's 
economic recovery program, and which keenly appreciate the 
Administration's sensitivity to the business community's problems. 

It may be of interest to the Working Group to know that 
the only groups opposed to the concept of a fair, effective and 
workable Federal product liability law are the Association of 
Trial Lawyers of America (plaintiffs' lawyers), the Defense 
Research Institute (defense attorneys), the American Bar Asso­
ciation (currently reviewing its position), and Ralph Nader's 
Public Citizen. 

TPLA seeks the enactment of a fair set of Federal rules 
governing the rights of users and the obligations of sellers of 
products in interstate commerce. Such legislation would involve 
no Federal dollars, no Federal bureaucracy, and no Federal 
regulations. 

Enclosure 



THE PRODUCT LIABILITY ALLIANCE 
1725 K Street, N.W Suite 710 

AC & S Inc 

A a Robins 

ALCO A 

AS ARCO Inc 

Aetna Life & Casualty 

Alexander & Alexander 

W "'shingfon, D.C. 20006 
(202} 872-0885 

MEMBERSHIP 

Alliance of American Insurers 

Alliance of Metal Working Industries 

American Business Conference 

American Hardware Manufacturers Association 

American Hoechst Corporation 

American Insurance Association 

Amexican International Group 

American Machine Tool Distributors Association 

American Mining Congress 

·American Petroleum Institute 

American Supply Association 

American Surgical Trade Association 

American Textile Machinery Association 

American Traffic Services Association 

April 26, 1982 
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Asbestos Compensation Coalition 

Associated Equipment Distributors 

Association of General Merchandise Chains 

Atlantic Richfield 

Automotive Service Industry Association 

Bendix Corporation 

Black & Decker Company 

Business Roundtable 

Carrier Corporation 

Chainsaw Manufacturers Association 

Chamber of Cqmmerce of the United States 

Chemical Manufacturers Association 

Construction Industry Manufacturers Association 

Colt Industries Inc 

Commercial Union Insurance Co 
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' By JAMES C. LAWSON 

PHILADELPHIA-U.S. product 
liability insurance rates will go 
through the roof unless federal leg­
islators establish a strong, legal 
foundation to anchor them, a Brit­
ish insurance comp a ny off ici;,J 
says. 

"Product liability rates (in the 
United States) are about 20 times 
what they are in Europe," Thomas 
W. Marriott, legislation manager of 
the Norwich Union Insurance 
Group of Norwich, England, told 
delegates to the World Insurance 
Congress. "And rates vary between 
seven and 40 times what they are in 
Britain." 

Mr. Marriott spoke at a session on 
"Competitive Advantage-Dispar­
ate Responsibilities for Product 
Safety." 

U.S. product liability rates are 
higher than in other nations, Mr. 
Marriott said, partly because insur­
ers set rates on a national basis, in­
stead of varying rates by state ac­
cordi ng to each state's tort law. 

The highest product liability 
judgment ever awarded in En-

gland, Mr. Marriott said, was 
375,000 pounds (approximately 
$660,000), far less than some judg­
ments in the United States. 

Mr. Marriott also attributed high 
U.S. product liability rates to: 

• Higher jury awards that in 
tun: are due tc; economic inflation. 

• "Social inflation" that has 
prompted the public to be more liti­
gation-minded. 

• Lawyers who encourage more 
suits and charge high contingency 
fees. 

"A huge amount of money has 
been made by lawyers," said Mr. 
Marriott. "The cost of litigation is 
enormous because of lawyers' con­
tingency fees." 

The inclusion of medical fees in 
the awards also attributes to high 
rates, Mr. Marriott added. 

"There's a great deal of pressure 
to pick up medical fees," explained 
Mr. Marriott. "You don't have that 
pressure in Britain because hospital 
costs are picked up by the Social 
Security system. In the case of an 
accident, medical fees are taken 
care of." 

Several bills that propose a na-
tionwide product liability standard 
that would supersede state tort laws 
have been drafted and await legis­
lative action. The measures would 
for the most part beef up manufac­
turers' defenses and, thus, help 
keep product liability insurance 
rates down. 

Draft legislation sponsored by 
Sen . Robert W. Kasten, R-Wis., 
would bar product liability suits in­
volving major capital goods 25 
years after the product was deli­
vered . It also would make the 
plaintiff identify the manufacturer, 
would exempt wholesalers from 
man roduct liability suits, would ---=-------~ 
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reduce awards by the extent a 
plaintiff was negligent and would 
make manufacturers responsible 
only for the "useful safe life" of a 
product. 

Another bill, H .R. 5261, spon­
sored by Rep. John J. LaFalce, D­
N.Y., establishes a statute of limita­
tions for suits, puts the burden of 
proof on the plaintiff and provides 
that damages be diminished when 
workers compensation benefits 
have been paid . 

A third bill, H.R. 5214, sponsored 
by Rep. Norman Shumway, R­
Calif., would bar most product lia­
bility suits from being filed 10 
y~ars after the product is first sold, 
but would extend that time limit to 
15 years in cases where injury is 
sustained by prolonged exposure to 
a product. It would also limit the 
amount of punitive damages a 
plaintiff could collect to twice the 
amount of actual damages, not ex­
ceeding $1 million. 

Meanwhile, the lack of a uniform 
product liability law in the United 
States also makes it more difficult 
for foreign manufacturers to make 
products that meet all U.S. products 
st-indards, Mr. Marriott said. 

A product that meets the dif­
fering requ irements of the states 
will often be too highly priced to 
sell in other countries, he ex­
plained. 

A. prod,:c'.: that may be adequate 
for a Third World market may not 
be considered adequate in the 
United States or in a European 
country, he said . For example, a 
contraceptive manufacturer might 
find Third World consumers more 
interested in obtaining a low-cost 
product at a level of safety lower 
than what is necessary in industri­
alized countries. • 
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EDWIN L. HARPER 

FROM: MICHAEL 

SUBJECT: Product Liability and Federal Preemption 

This memorandum provides: (1) an overview of the problems 
faced by industry; (2) a discussion of possible Federal 
responses, with emphasis on the preemptive statute favored by 
industry; and (3) an analysis of the "principles of Federalism" 
which should guide this Administration in addressing the products 
liability issue. 

I. PROBLEMS FACED BY INDUSTRY 

A. Diverse and hostile State ' laws have emerged. 

• Historically, State laws have governed the liability of 
manufacturers for injuries caused by their products. 

Since 1960, State product liability · laws have become unstable 
in two respects: 

o Judicial activism within the States has resulted 
in departure from common law principles and the 
judicial-creation of extreme pro-plaintiff rules 
which substantially increase industry's 
exposure. (Many States have, by judicial fiat, 
done away with "fault", radically expanded-­
"strict liability", and eliminated defenses 
traditionally available to sellers and 
manufacturers.) 

o Sharp divergencies among the States have emerged 
as judges, severed from the anchor of common 
law, have embarked on a course of ad hoc 
judicial rule-making. (There is now wide 
variation among th~ States on such matters as 
duty of care, available defenses, and 
evidentiary and procedural rules.) 

Over the past four years, there has been a countervailing 
trend as St.ate legisl-atures have moved to remedy this imbalance. 
About 30 States have enacted product liability statutes; but, 
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these laws, no two of which are alike, provide only limited 
relief. The statutes focus on specific problems (e.g., statutes 
of repose) rather than comprehensively addressing the nature of a 
manufacturer's duty and the elements of a product liability 
claim. 

B. Industry has been injured in three ways. 

Sellers cannot predict where their products will end up and, 
hence, what legal standards will be applied in product liability 
suits. Manufacturers must assume, no matter where they are 
located, that they will be governed by the laws of the State with 
the most extreme pro-plaintiff rules. 

This has injured manufacturers and distributors in 
essentially three ways: 

1. Increased Insurance Costs: Insurance companies 
must build a high contingency factor into their 
rates to take into account the experience in 
those States with the strictest laws. 

2. Disincentives Toward Product Innovation and 
Development: Some States have rules which 
penalize innovation and design changes. 
Because manufacturers cannot predict the 
standards by which new products will be judged, 
they are wary of innovation. 

3. Increased Litigation Costs: Legal costs 
associated with determining 'what . law applies', 
forum-shopping, and rebriefing of issues, 
appreciably increase the cost of product 
liability litigation. 

These costs are passed on to consumers, either in the form of 
higher prices or obsolete products. 

In short, a single State with extreme pro-plaintiff rules can 
inflict the costs of these rules on manufacturers and consumers 
located in the other 49 States. 

C. The Costs of Diversity: Contract vs. Tort 

The costs of non-uniform product liability laws are probably 
greater than the costs of non-uniform contract laws: 

o The costs of adhering to 50 different sets of 
contract law have been mitigated by: (1) 
adoption of U.C.C.; (2) general State adherence 
to common law principles; (3) ability of parties 
to choose applicable law and modify rights by 
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contract terms; and (4) clear-cut choice-of-law 
rules. 

o The costs of adhering to 50 different sets of 
product liability law have been exacerbated by: 
(1) judicial innovation away from common law 
principles; (2) limitations on ability to modify 
rights by con tract; ( 3) development of State 
"long-arm statutes" which assert jurisdiction on 
out-of-state parties; (4) the move away from 
clear-cut choice-of-law rules in tort cases; and 
(5) increasing .litigiousness of society. 

II. POSSIBLE FEDERAL RESPONSES 

A. Previous Federal Involvement 

Responding to industry complaints, President Ford established 
a Federal Interagency Task Force in 1976 with the Commerce 
Department as its lead agency. The Task Force concluded that 
product liability insurance rates had increased dramatically due 
to (1) overly subjective ratemaking by major carriers, and (2) 
imbalances in product liability law among the States. 

0 

To deal with ratemaking, President Reagan approved the 
Product Liability Risk Retention Act of 1981 (P.L. 97-45, Sept. 
25, 1981) which ensures objective underwr1t1ng by permitting 
manufacturers to form risk retention groups and insure 
themselves. 

To address imbalances in State law, the Commerce Department 
published in 1979 the Uniform Product Liability Act. This model 
law for adoption by the States would, if fully adopted, establish 
uniform statutory standards of conduct (as well as certain 
procedural and evidentiary rules) nationwide. 

B. Current Options 

The Administration has essentially four options: 

1. Do Nothing: Tort law has always been a matter 
for the States. The inconveniences that result from so 
different sets of rules arise in numerous other contexts 
and are part of the price we pay for our "Federal 
System". The Federal government should do nothing 
unless industry shows that: (1) the costs are 
exceptional; (2) the product liability problem is 
unique; and (3) a federal approach would be "better". 

2. Encourage the Uniform Code Approach: Tort law 
should be handled in the same way the States have 
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handled sales and contract law under the u.c.c. In the 
past three years, UPLA has been adopted by four States. 
The going is slow, but State action is better than 
Federal intervention. The Federal government could help 
spur on the process. 

3. Develop a Creative "Federalist" Approach: The 
Administration may be able to develop an approach which 
provides predictability but uses the diversity of the 
States as a means of stimulating a market mechanism, 
rather than attempting to stifle all non-uniformity. 
(E.g., a Federal statute which would require that the 
lawof the place of manufacture governs product 
liability claims. This would foster competition among 
States to attract industry and would bring the market to 
bear, as consumers sought products from States that had 
come closest to the optimal mix of safety and price. 
Critics will say that some States may adopt lax 
standards and inflict unsafe products on the rest of the 
country. But this is far from clear.) 

4. Adopt a Preemptive Federal Statute: Enact a 
single Fede:al product liability law that would 
supe reed e al 1 such State laws. Feder.a 1 j ur i sd ic t ion 

·would not be expanded. This would provide (1) uniformity 
and, hence, predictability; (2) a means for "rolling 
back" some extreme pro-plaintiff rules; and (3) a rigid 
system that will check judicial activism. 

C. The Approach Favored by Industry Preemption 

Industry feels that progress on UPLA has been too slow. It 
wants the Administration to endorse "the concept" of a preemptive 
Federal statute. 

There are two principal groups pushing for a Federal statute: 

• o The Product Liability Alliance (TPLA) with over 
180 trade association and corporate members 
representing manufacturers, retailers, insurers, 
small businesses, etc. A "moderate" group that 
endorses a "fair and balanced approach" between 
consumer and industry interests. 

o Coalition for a Uniform Product Liability Law 
(CUPLL), a smaller group composed of large 
manufacturers and generally perceived as more 
"hard line" in pursuing distinctly pro-industry 
1 eg is 1 at ion • 

The _main opposition to a preemptive Federal statute comes 
from some lawyers' and consumers' groups: 
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o ABA initially opposed Federal legislation, but 
two sections are reconsidering this position. 

o The National Trial Lawyers Association is 
opposed, as is the defense bar. 

o Nader's Public Citizens' group and other 
"consumer" organizations are actively resisting 
Federal legislation. 

o Other consumer groups say they will support a 
Federal statute if it is "balanced". 

The picture in Congress is as follows: 

Senate: Sena tor Kasten (R-WI) , chairman of the 
Consumer Subcommittee of the Senate Commerce 
Committee, has drafted a comprehensive Federal 
product liability statute, and plans to introduce 
it at the end of this week. Drafts have been 
widely circulated. TPLA supports it. Consumer 
groups view it as tilting too much toward industry. 
(A synopsis of the Kasten Bill is attached.) 

House: Rep. Shumway (R-CA) has introduced a bill, 
supported by CUPLL, that tilts decisively in favor 
of industry. Rep. Waxman (D-CA) , chairman of the 
Health & Environment Subcommittee of the Ene~gy & 
Commerce Committee, has drafted a bill which has 
not yet circulated. It is expected · to be more 
"middle-of-the-road" than Shumway' s, though it will 
be slanted toward "consumer" interests. 

· The arguments "for" and "against" a preemptive Federal 
statute are as follows: 

Pro 

1. Uniformity will result 
in predictability. 

2. Predictability will: 
stabilize insurance rates; 
encourage research, inno­
vation in product manu­
facture; 
expedite reparations 
process and reduce legal 
costs for all parties. 

3. Prov ides. a way to .rol 1-
back extreme pro-plaintiff 
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Con 

1. Premise that Federal law 
will bring uniformity and 
stability is erroneous: 

50 state judiciaries will 
interpret statute 
differently; 
states will adopt 
different rules to "fill 
the gaps"; 
statute will encourage 
judicial activism by 
wiping the slate clean 
of prior precedents; 
the statutory standards 
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rules. 

4. Puts a statutory check on 
future judicial activism. 

III~ GUIDING PRINCIPLES 

are inherently malleable 
(e.g., "reasonableness"). 

2. A single law is risky: 
political process at 
national level may 
result in bad law; 
a single prestigious 
court could sour the law 
by anti-industry con­
structions; 
even if law is stable, 
this would prevent 
positive evolution. 

3. Would set a bad precedent 
for "Federalizing" other 
areas of law traditionally 
left to the States. (Product 
liability problem is 
indistinguishable from 
problems in other areas of 
the law.) 

This Administration should be guided by the following general 
principles in considering a possible Federal response to the 
product liability problem. 

A. Free market action is preferable to government regulation. 

Theoretically, selection of optimal product liability rules 
could be left to the market: Binding product liability laws 
would be repealed. The respective rights, duties and liabilities 
of consumer and manufacturer would be defined in individual sales 
contracts. Manufacturers could offer their products with a range 
of ." insurance" opt ions. Prices would vary according to the 
extent of "insurance" offered. Through the purchases, consumers 
would be permitted to choose their preferred option, and, in this 
way, select the optimal product liability rule. For a variety of 
reasons, the pure market approach is not a feasible means of 
setting product liability rules. Some government regulation is 
required. 

B. Local regulation is preferable to State regulation; 
State regulation is preferable to Federal regulation. 

The reason is competition. If local regulation is 
inefficient, people can easily escape. If there is a Federal 
monopoly on regulation, the cost of escape may be prohibitively 
high. Thus, the lower the level at which regulation is imposed, 
the more of a competitive check on oppressive regulations is 
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imposed by the ability of people to vote against it with their 
feet. Regulation at the lowest feasible level is thus preferable 
to Federal regulation because: 

o The movement of people and capital operates as a 
market-like mechanism to induce governments to 
improve their regulations. 

o Consumer welfare is enhanced because people are 
able to exercise a degree of choice about 
desirable regulatory regimes. 

o The larger number of "laboratories" produces 
more experience and information on better 
regulatory solutions. 

The presumption in favor of local or state regulation is 
strongest where the burdens of the regulation are confined to the 
locality or state. Deference to the State political process is 
most appropriate where those directly affected by the regulation 
were represented in that process. 

C. The presumption in favor of State over Federal regulation 
is less where State regulation imposes excessive burdens 
on persons outside the State. 

The lower the level of regulation, the greater the danger 
that the regulatory authority will impose costs on people to whom 
it is not answerable politically. Thus, while the competitive 
check is stronger at lower levels, the political check may be 
weaker. 

If the costs of each State's regulation are spread throughout 
the nation, the .advantage of diversity (i.e. the competitive 
check) is lost. Diversity is good whereltserves as a basis for 
choice. When the burdens of each State's regulations are 
inflicted throughout the nation, people cannot "choose" to avoid 
them. There is no escape; they must live with whatever rules the 
legal system deals out in a particular case. Diversity thus 
results in capriciousness rather than competition. 

D. Even where State regulation inflicts external burdens, {t 
is preferable to federal regulation unless (1) the 
external burdens are clearly excessive in relation to the 
putative benefits, and (2) the burdens of Federal 
regulation will be demonstrably lower. 

Federalism has its price. It has always been recognized that 
the Federal system gives rise to inconveniences and 
inefficiencies. 

However, the disadvantages of a single Federal law are clear. 
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It eliminates the check of a market mechanism on government 
regulation. There is no reason to suppose that a "better" 
products liability law can be created by a rational policital 
decision at the national level, without any market mechanism. 

E. If Federal intervention is essential, an approach 
that preserves diversity and competition should be 
adopted over one which creates a preemptive uniform 
rule. 

The disadvantages of a single Federal law are clear: (1) 
uniformity; (2) ridigity; and (3) arbitrariness. These 
sacrifices may not be necessary to obtain predictability. 

It may be possible to develop an approach that achieves 
predictability but, at the same time, preserves diversity and 
competition. One possible approach is a Federal choice of law 
statute. 

IV. RECOMMENDATION 

It is too early to embrace the concept of Federal preemption 
in the products liability area. 

Before we go down that road, we must make sure that: 

(1) the costs of-the present system are exc~ssive; 

(2) the Uniform Code approach is impractical; 

(3) short of preemption, there is no Federal 
measure that will establish predictability 
while preserving diversity and competition; and 

(4) the costs of a single Federal statute would be 
lower than present costs. 

cc: Roger Porter 
Wendell Gunn 
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SYNOPSIS OF "KASTEN BILL" 

Sec. 3 -- Preemption: 

Preempts state laws. Would not expand Federal jurisdiction. , 

Sec. 4 -- Manufacturers' Duties: 

Preserves "strict liability" in cases involving negligent 
manufacture and express warranty. 

Adopts traditional "negligence" standard in cases involving 
negligent design and failure-to-warn. Would "roll back" attempts 
by a minority of courts to extend "strict liability" to such 
cases. 

Sec. 5 -- Non-Manufacturing Sellers' Duties: 

Provides that non-manufacturing seller can only be held liable if 
he qoes something negligent. (Strict liability in express 
warranty cases.) Arrests efforts by a minority of courts to 
extend "strict liability" to non-manufacturing sellers. 

Sec. 6 -- Government Standards: 

Creates presumption that, if a manufacturer complies with Federal 
design or warning standards, the design or warning is not 
unreasonably unsafe. 

Creates reverse presumption: the design or warning is presumed 
unsafe if manufacturer has failed to comply with Federal 
standards. 

Both presumptions can be rebutted by clear and convincing 
evidence. 

Sec. 7 -- Comparative Negligence: 

Adopts "pure" comparative negligence standard. A plaintiff's 
recovery is reduced in direct proportion to the extent his own 
negligence had contributed to his injury. 

Sec. 8 -- Plaintiff Misuse or Alteration: 

Permits . seller to raise plaintiffs' misuse or alteration of the 
product as a defense. 



Sec. 9 -- Worker Compensation: 

Reduces damages by the amount paid to claimant undei worker 
compensation laws. 

Sec. 10 -- Time Limit: 

Provides that no claim alleging unsafe design or failure-to-warn 
may be brought for harm caused by a "capital good" more than 25 
years after delivery. 

Sec. 11 -- Punitive Damages: 

Limits punitive damages to cases where there is clear and 
convincing evidence that the harm resulted from the reckless 
disregard of the product seller. Punitive damages can only be 
awarded by the judge. 

Sec. 12 -- Subsequent Remedial Measures: 

Provides that evidence of corrective measures taken by a product 
seller after the harm has occurred cannot be used as evidence 
against the seller to show unsafety of the original product. 
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May 21, 198 2 

10: Members of the Working Group on Product Liability of 
the Cabine t Council on Commerce and Trade 

FR+M, The Product Liability Alliance 
\. ~ , 

RE: American Bar Associat ion Journal Article on Product Liability 

Gentlemen: 

We commend to your attention the enclosed article, "Product 
Liability: A Continuing Process of Change," from the May edition 
of the American Bar Association Journal. After a careful 
analysis of the trend in recent decisions, the author , a former 
Chairman of the Board of Reichhold Chemicals, Inc., concludes that 
"it is timely for Congress to move forward with a national product 
liability law." 

The author points out that both consumers and businesses 
will benefit from nationa l product liability legislation . He 
analyzes the consumer interes t as follows : 

... To persons injured by products , nationa l 
legi slation can bring important help. Claimants 
will benefit beca11se some states h a ve n ot adopted 
any form of strict liability , eliminated privity, 
or taken many other steps sure to be considered 
in n ational legislation. The public will benefit 
from a clear statement by Congress that the principles 
of modern product liability are not a temporary 
phenomenon resulting from sympathe tic attitudes of 
some courts but a reallocation of responsibilities 
in recognition of realities o f modern manufacture, 
distribution, and us e of products. The public will 
also bene fit from a cle ar definition of manufacturer 
dutie s in meaningful and realistically achievab le 
terms. 

As for product manufacturers and their insurers , Mr. Shea 
points out that "(t)hey will benefit from clearer uniform standar ds 
that require consideration of practica l technical feasibility at 
the time of manufacture, provide clear guide lines on warning 
methods, and r ecognize l egitimate and necessary relationships 
betweerr cost, feasibility, useful life , alteration, and f oresee­
ability of u se and misuse." 
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By Edward E. Shea 

THE LAST two decades have seen major 
changes in the law relating to product 
liability-the development of strict lia­
bility; long-arm jurisdiction; elimina­
tion or limit~tion of privily in most 
st ,tes; expansion of pretrial discovery; 
ei..-tension of design and warning duti es 
to include foreseeable misuse; and in­
terpretation of statutes of limitations to 
run from injury or from discoverability 
of injury or its cause rather than the 
time of sale of the product. 

Recent court decisions adopt ing new 
theories of induf'try li ability qnd ex­
panding insurance coverage for latent 
injuries and diseases arc making still 
more fundamental changes. The result 
is billions of dollars of potential liabil­
ity exposure without c lear answers 
where the liability ma' fall or what 
should be done to minir ze the risk. As 
a result, there is grov. 1g interest in 
federal legislation to cl1rify the rights 
of claimants injured by products and 
the duties of product manufacturers 
and their insurers. This article dis­
cusses the court decisions and recent 
and pending leg islation and gives rea­
sons why adoption of national un iform 

produ ct li ability legis lation is timely. 
A traditional requisite fo r proof of 

product liability based on negligence, 
breach of warra.1ty, or strict liability is 
sufficient evidence to identify th e 
manufacturer or seller of the product. 
In recent years, however , the courts 
have been presented with a major vol­
ume of cases involvin& latent diseases 
or injuries . Best known are the cases 
seeking to recover for asbestosis, 
mesothelioma, and bronchogenic car­
cinoma alleged to have resulted from 
exposure to asbestos and the cases seek­
ing to recover for cancer suffered by 
daughters alleged to have resulted from 
their mothers' use of di ethylstilbestrol 
duri ng pregnancy. Under recent in­
terµr etat ions of ~tatutes of limitations, 
these claims are not necessarily barred 
becausP. the products were sold many 
years ago. Plaintiffs' counsel, however, 
found they were faced ·with a further 
barrier-the major difficulty or impos­
sibility of proving the identity of the 
manufacturers and sellers of the asbes­
tos and DES used. 

To overcome this barrier, plaintiffs' 
counsel sought reli ef from th e burden 
of manufacturer identification and 
sought to impose joint liability on manu-

Changing 'liability theories have produced a situation 
that cannot be measured by product 
manufacturers, sellers, and insurers. 

576 American Bar Association Journal 

facturers of asbestos and DES as indus­
tries. Two theories were argued initially: 
concerted action liabi lity and alternate 
li ability. Precedent for concerted action 
liability was found in Hall v. E.I. du 
Pont de 1\'emours & Company, 345 
F.Supp. 353 (E.D. N.Y. 1972), in ,vhich 
th e court ruled that munufacturers of 
products alleged to be essentia lly iden­
tica l (bl as t ing caps) could Le held 
jointly liable for injuri es if they en­
gaged in concerted action by conspir­
acy or agreement to control the risks of 
tlie produ ct, for example , through 
membership in an industry association. 
Alternate li ability was argued on prec­
edent found inSurnmers v. Tice, 199 P. 
2d -1 (Calif. 19-18), in which the court 
ruled that t \\'O hunters who fired guns 
simultaneously could be held jointly li­
able for injury, although the plaintiff 
could not id enti fy which hunter frted 
the shot causing injury. 

An article, "DES and a Proposed 
Theory of Enterprise Liability," pub­
lished in 46 Fordham Law Revie1-v g53 
(197 8), has been cited frequently in 
subsequent court decisions. The artic le 
pointed out that concerted action liaLil­
ity, as outlined in Hall, might not apply 
to a prnduct manufactured by a large 



number of widespread manufacturers, 
only some of whom were named as de­
fendants, and might require proof of a 
conspiracy, agreement, or understand­
ing beyond mere parallel practices. The 
ar ticle noted that the events in Sum­
mers occurred simultaneously at one 
loc<1 tion and both hunters pot,mtially 
responsible were defendants. The arti­
cle proposed adoption in the rending. 
DES cases of a hybrid theory called "en­
terpri se liability." Under this proposal 
the burden of manufacturer idE ntifica­
tion would be shifted to manufacturers 
named as defendants on proof of sev­
eral clements, the most important being 
proof that a generically similar defec­
tive product was manufactured by all 
the defendants , th e joined defendants 
accounted for a high percentage of the 
defective products on the markBt at the 
time of the plaintiff's injury, and there 
existed an insufficient industry-wide 
standard of safety as to manufacture of 
th e product. 

Thr courts so far have been cautious 
abo· · adopting industry liability and 
none has embraced "enterprise liabil­
ity" as proposed in the law review arti­
cle. In Lyons v. Premo Pharmaceuticals 
Labs, Inc., 406 A. 2d 185 (1 979), a New 
Jersey intermediate appellate court 
ruled that theories of industry liability 
do not apply when the manufacturer 
can be identified. InAbeJ v. Eli Lilly & 

Company, 28_9 N.W . 2d 20 ('.L979), a 
Michigan intermediate appellate court 
rejected enterprise liability. In a two­
to-one decision, however, it found · 
precedent in Michigan law to relieve 
the plaintiffs of the burden of manufac­
t urer identification and allow them to 
proceed on theories of concerto-faction 
liability and alternate liability. ln D, ·vis 
v. Yearwood, 612 S.W. 2d 91'i' (1 ·11;0), 
the Tennessee Court of Appeals refused 
to adopt theories of industry liability in 
a lawsuit against 102 defendants, in­
cluding 59 manufacturers, resulting 
from a fire in a jail that began in a pad­
ded cell alleged to have contained a va­
ri ety of materials including nyl on , 
latex, polyvinyl chloride, and flexible 
polyurethane foam. Some lower courts 
have rejected all theories of industry 
liabi lity in DES cases, and so::ne have 
stated that adoption of enterprise liabil­
ity would be proper only by a state su­
preme court or legis lature. 

In 1980 the ' Supreme Court of 
California announced a new theory of 
severa l industry liability. This theory 
was adop ted in Sin dell v. Abbott Lobo­
ratorics, 607 P. 2d 924, in a DES cAse 
after finding lengthy allegations of par-

allel mani?facturer activities insuffi­
cient to support concerted action liabil­
ity, finding joint alternate liabil ity un­
justifi ed lJPciluse only five of 200 manu­
facturers were before the court, fl nd re­
jecting enterpr ise liability because of 
the widespread decentralized nature: of 
the industry and the fact that many 
standards followed in the industry are 
imposed by government regulation. 
The court formulated a new theory 
under which the action cou cl proceed 
provided that manufacturers having a 
"substanti al percentage" of the market 
are named flS defendants with several 
liabili ty allocnted an\ong them based 
on their market shares. This theory is 
now being called "market sh,H'e liabil­
ity," and it was followed in 1981 by a 
New Jersey court in Ferrigno v. Eli Lilly 
& Compony, 420 A. 2d 1305. 
tMiUS M&c._...,_, ________ d_lOl,,.. _____ _ 

New theories 
abound 

in product liability 

-------------The Appellate Division, First De-
partment, New York in Bichler v. Eli 
Lilly & Company, 436 N.Y.S. 2d 625 
(1981), uph eld jury instructions th at 
concerted action liability could be im­
posed on a DES manufacturer without 
proof of an actual conspiracy if the jury 
found either conscious parallelism or 
indepen dent actions ::,ubstantially aid­
ing or encouraging failure to test the 
product. If upheld, this decision would 
considerably expand joint industry li a­
bility. A federal district court in Massa­
chusetts, ho.wev er, grnnted p arti.al 
summary judgment in favor of manu­
facturers of DES after careful analysis 

. showed that the evidence failed to 
d emonstrate any actual agreement 
:imounting tc• concert of actior, , aiding 
or abetting, or joint ventu re. Payton v. 
Abbott Loboralories, 512 F.Supp. 1031, 
(1981). As in Sindel!, the court specif­
ically rejected efforts to establish con­
certed action on the basis of alleged 

conscious parallelism. 
Plaintiffs' counsel have mo\·ed 

quickly to employ the new theor ies of 
industry liab ility, and the resul t has 
been shock waves ilS manufacturers 
find themselves being named in large 
defendan t groups aJleged to be " indus­
tries." 

The comts thc1l udopted industry lia­
bility sought to remove a barrier to tria l 
on the merits based on the allegations 
in th e asbestos and DES cuses . As a 
precedent, however, in dustry liability 
raises se rious difficulties. Among th i: 

prol..ilems are definition of industries 
and identification of their members; de­
termination of th e essential identity of 
products sold for different markets .ind 
uses or containing multiple compo­
nents and raw materials; determination 
of market shdres or other means of al­
locating liabili ty; unavailability of de­
fense evidence on the merits in older 
cases; and potential adverse eff•1cts on 
the activities of industry associ a '.;ons in 
developing produ , standards and test 
methods and acling as clearinghouses 
for product safe ly data. 

In add ition, th ere is a problem of 
duplic;1tion of defense cost in cases de­
fended· by multiple manufacturers. 
Each manufac turer reta ins its own 
counsel and wishes to defoad its own 
product. Sharing of defense work and 
cost is possible within limits, but that 
co-operation tends to reinforce plain­
tiffs' theory that the defendants com­
pose an industry group. If defendants 
responsible for vital portions of the in­
ves tigation and defense should settle, 
th e loss of continuity to other defend­
ants can be a severe blow. Thus, there is 
con s1;_1erable pressure on manufactur­
ers f n make cost-of-defense settlements 
regardless of the merits to avoid years 
of effort and expense. 

Product li ability insurance is part of 
the coverage commonly provided in 
comprehensive general liability 
policies insuring against liability for 
bodily injury and property damage. 
Thri coverage is accomp li shed by 
"products hazard" and "completed op­
erations" provisions. 

A general liability policy obligates 
the insurer with respect to bodily injury 
or property dama·ge caused by an "oc­
currence" during the policy period, 
which is ordinarily one year. Limits of 
li ability are stated per occurrence and 
in the aggregate . For example, a policy 
may limit liabi lity of the insurer to 
$500,000 for each occurrence and 
$1,000,000 for all occurrences within 
th e policy period, less a deduclible 

amount of $100,000 per occurrence . A 
fairly typical policy defines an "occur­
rence" as an accident, including con­
tinuous or repeated exposure to condi­
tion s, that results in bodily injury or 
property damage JJeither expected nor 
intended from the standpoint nf the in­
sured during the policy period. Some 
manufacturers carry " excess" policie!,; 
with "drop down" provisions in the 
evm1t that li ability exceeds the limits of 
the primary policy, bul many do not. 

Most product accidents (su ch as ve­
hicle collisio11s or p1 essurc vessel ex-
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plosions) occur smldenly. The event al­
leged as the basis of the manufacturer's 
liability is clearly an "occurrence ' ' 
under the policy .for the ymir in which 
the accident happens. Thns, the cover­
age of that policy, including limitations 
aHd deductibles, applies. 

Although the product is alleged to 
have been defective since manufacture, 
it has been accepted that an "occur­
rence" does not hupµen until the d efect 
results in bodily injury or property 
damage - perhaps a number of years 
later. This method of coverage has im­
portant practica consequences. When 
it issues or ren 'ws a policy for a par­
ti cular year, an i 11s urer assumes the risk 
of sudden occurrences involving prod­
ucts sold in prior years when the manu­
facturer may have been self-insured or 
covered by another insurer. 

Insurers found product liability cover­
age increa~ingly difficult to underwrite 
as the courts expanded product liabil­
ity. A "crisis" developed in the middle 
1970s. Premiums increased sharply and 
coverage was restricted or denied en­
tirely to some manufacturers. This led 
the Department of Commerce to spon­
sor a study and propose legislation, to 
which I refer later. 

As the 1970s progressed, the difficul­
ties of product liability coverage again 
were milgnifiecl as litigation to recover 
for nonsudden injuries began to grow. 
Law:;uits were commenced against 
manufacturers of pharmaceuticals, 
chemicals, construction materials, and 
other products alleging that the prod­
ucts caused disease or injury either 

. gradually over a period of years or 
caused harm that remained apparen tly 
dormant for years and then manifested 
itself as disease or injury. These cases 
claimed liability that far exceeded the 
customary limits afforded for "occur­
rences" within the annual policy cov­
erage, including "excess" coverage, 
maintained even by major manufactur­
ers . Because of the nature of the harm 
claimed, it was not clear when an "oc­
currence" had taken place. 

Faced with enormous potential lia­
bility. nwnufacturers contended that 
coverage shou ld be provid e d under 
policies issu·ed in prior years. Insurers 
asserted claims against earl ier insurers 
and against manufacturers with respect 
lo earl ier periocls of self-insurance seek­
ing to shift to them at l1)ast a propor­
tion ate shore of liabi l ity for laten t di s­
eases and injuries . Two p r incipal 
throries have been argued: "ma ni festa­
tion" anrl "expnsure. " 

The ma11ifestatio11 theory was 

adopted by the Supreme Court. New 
York County, in A111erican Motorists 
Jnsurnnce Company v . E.H. Squibb & 

Sons, Inc., 406 N.Y.S. 2d 658 ( 1078). 
and the insurer whose policies were in 
effect during the years when injuries 
from diethylstilbestrol m,tnifested 
themselves was held liabl e. The expo­
sure theory was adopted by a federal 
district court in Michigan in Insurance 
Company of 1 rorth America v. Forty­
Eight In su lotions, Inc., 451 F.Supp. 
1230 (1980). The decision was affirmed 
on appeal, and the Supreme Court de­
nied certiorari. The resnlt was th a t in­
surers providing coverage during the 
years of worker exposure to asbes tos in­
su lation sold by the defendant manu­
facturers were held obligated for a pro­
portionate share of th e l iability to 
claimants suffering from asbestosis, a l­

. th ough tht: harm did uot mar,ife~t its elf 
un til many years la ter. Th e exposure 
rule a lso was later applied by the court 
to claims resulting from meso theliorna 
and bronchogenic carcinoma. ----------------

·what theory 
governs the 

asbestos cases?. 
••- • .,~ as -rm ::w-

In subsequent decision. the expc,sure 
theory was adopted by the Fifth Circuit 
in Porter v . American Optical Corpora­
ti on, 641 F. 2d 1128 (1981) , and by the 
U.S. District Court in the District of Co­
lumbia in Keene Corporation v. Insur­
ance Compony of North Americo, 513 
F.Supp. 47 (1981). At that point. a po­
tential trend seemed poss ible toward 
the exposure th eory, which, the courts 
observed, t ends to allocate l iability 
widely among insurers and reduces the 
difficulty experienced by manufactur-• 
ers, distributors, and retailers of asbes­
tos and other products in obtaining cur­

rent coverage. 
Recent decisions, however, have not 

followed th e potential trend and have 
op ened poss ible new directions. In 
Eogl(:-Picher Industries v. Liberty 
Mutual In surance Compony, 523 F. 
Supp. 110 (0. Muss. 1981). the court 
a<lopted a mauifestation theory. Placing 
emphasis on analysis of the policy Ian -· 
guage, Judge Rya Zobel held that injury 
occurs when exposure ]Jroduces clini­
cally evident diseases th at can be diag­
nosed. On appeal of the di stri ct comt's 
deci s ion in Kee11e Corporolion, the 
Court of Appeals for the District of Co­
lumbia Circuit held that insurers who 
had policies oulst:rnding during 
periods of ill ha lat ion exposure, expo-
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sure in residence. and manite~tation 
must each pro\·ide full CO\'erage to the 
in~nre<l mam:fdcturer (bb7 F. 2d 1034 
{Hl81)) . \\.ith one dissent. the court 
also held th.it the co\·erage Ill\ st be 
provided by the insurers without prora­
tion for periods \·:hen the manufacturer 
was uninsured. Th e court stated that 
l iability amo·16 the insurers should I.Je 
allocated according to the "ot her insm­
ance" pro\·1sions of their policies, 
which contain formula, for conl ribu­
tion by equa l sha res and by limits. 

The only comistency now found in 
the courts' decis ions is a tendency to 
decide in farnr of theories that pro\'ide 
the greatest insurance coverage on the 
facts of the case before them. (Keene 
and American .\1otorists involved the 
relati vely unusual situation in which 
the manifestation theory provided 
greater c,o\·erage than the exposure 
theory.) Resolution may have to await 
review by the Supreme Court, but its 
deci sion on \larch 8, 1082, to decline to 
review the Keene case may mean a 
lengthy wait. 

Faced with growing exposure to lia­
bility and expense during the prorluct 
li ability crisis. manufacturers and in­
surers have sought legislative relief. 

Stat e legislatur s haYe adopted a va­
riety of reform laws. The most common 
restriction h · s been a statute of limita­
tions requiring that any product li abi l­
ity action be commenced within a rela­
tiv ely short period (two to six years) 
after a product defect is discovered or 
became dis cO\·erahle , but in no event 
later than a somc,wha t lon ger period 
(ten to 12 years) after the product was 
first delivered to its initial purchaser. 
Other common provisions clarify the 
availabil ity of defenses based on (1) the 
state of the art at the t ime the product 
was made, (2) modification of the 
product sub;,equent to sale, an d (3) use 
of a product b 0 yond its rea sor1ab le an­
ticipated l ife. 

The Department of Commerce spon­
sored an interagency task. force on 
product li ability that included repre­
sentative~ of se\·eral government agen­
cies supplemented by an advisory 
committee of representatives of indus­
try, labor. l aw firms, insmers, and con­
sumer organizations. The task force 
published its final report in 1977, and 
the department published a draft model 
code for adoption by state legi latu res. 
After public comments, the !\-!ode! Uni­
form Produc t Liability Act was pub­
lished by the department in -14 Federal 
Hegister 627H (1970). together with an 
analysis of its pro\ i,ions. A statute con-



tainin g many provisions of th e 
M.U.P.L.A. has been adopted in Con­
necticut. Oth er states h ave aclopted 
some of its provi sions . 

On March 1, 1982, the Co11sumer 
Subcommittee of the Senate Co1r mittee 
on Commerce, Science, and Trans por­
ta tion published for comments a sec­
ond staff draft of a bill entitl ~d the 
Product Li ability Act of Hl82. Hi gh­
lights of that proposed act are: 

e Section 3 provides that any clai111 
brought against a manufacturer or other 
product seller for harm caused by a 
product is a "product liability action" 
governed by the act regardless of liabil­
ity th eory, but does not include :my ac­
lion for harm to the product itself or 
commercial loss. 

• The proposed a~t would supersede 
other sta e, but not federal, law ,·egard­
ing ,:13tf.ers covet't:d by it, but it JJC'T mi ts 
r eference to other sour ces of law 
whenever the act d oes n ot deal with a 
subject area . Ju risdiction of federal aud 
state courts remains unch anged 

• Under Section 4(a) a manufacturer 
is liable if the claiman t establishes by a 
preponderance of the evidence that the 
product was unreasonab ly unsafe (1) in 
construction, (2) in de5ign, (3) because 
the manufacturer fail ed to provide ade­
quate- warnings or instruct ions, or (4) 
because the product did not conform to 
an express warranty made by the, manu­
facturer with respect to the product. 
The claimant also must establi:; h by a 

preponclerauce of the evidence ; ha t th e 
prnduct was manufactured by the de­
fen dan t and that the unreasonably un­
safe a~pect of the product was the prox­
imate cause of the harm complc,ined of 
by the claimant. This provision would 
eliminate industry liability, joint or 
several. 

SectioHs 4(h) . (c), (cl), and (e) pro­
vide crit1::ria r,ir dde;·rni nin g w t1ether a 
product is un reasonably unsa fe . Of 
special interest, Section 4(c)(3) permits 
consideration of an a lternate design of­
fered as evidence that a prodnct was 
unreasonably unsafe in design . The 
claimant must establish, however, that 
( 1) the manufacturer knew or should 
have known about the alternate design 
and (2) th e alternative des ign vvould 
ha ve (a) utilized only sc ience and 
technology fo r whi ch th ere was sub­
sta11tial scientific . technica l, or med ical 
support; (h) provided br.t_ter safety with 
regard to the hazard which caused 
clairna,1 t's harm and eq uivalen t or bet­
ter o\·cr-a ll snfety th an the chosen de­
sign: an d (c ) been <l es irnbl e fu nc­
ti onal ly, economically , and olherwise 

to the person who uses it. 
• Under Section 4(d) a manufacturer 

must p c,vide adeqnat~ \varni11gs or in­
structions at the time of manufacture 
and a lso has postmanufacture ob liga­
ti ons to provi de warnings. The manu­
facturer is not liable, h owever, for fail­
u re to warn or instruct un less the 
claimant es tablishes that the man ufac­
turer knew or shou ld lrnve known about 
the danger which caused the clui m. nt's 
harm , and c1 rnanufadurer is not liable 
for failure to warn abont dangers that 
are obvions, product mi,.use or 11 se con­
trary to warn ings or instructions, or a l­
terations or moclificatio11s of the prod­
uct that do not constitute reasonab ly 
anticipated conduct on th e pa1 t of the 
prod u ct user. A rn,mufacturer must 
provide warni11gs or ins tructions to the 
product user, but several exceptions ,ire 
pern1it:ed 1.o pTtwide ,.-, a:T,ings m· in­
structions to third parties , incl uding 
employers, P.xperts, c1,nd buyers of com­
ponents or materials incorporated or 
com·er eel into other products. ... ., .. , --------q ... _,,. __ , ______ ..,.., 

Congress should 
enact a national 

product liability law 

-~!11-~'illlUNr.-•----... , ··----
Q Subsequent sections provide for lia-

bility of sellers other lh un manufactur­
ers (including failure tu transmit ade­
quate warnings): presllmpl ions relat ing 
tn compliance or noncompliance w ith 
government s tandards ; comparn ti ve 
n eg ligence or ass umption of risk de­
termined by spec ial interrogatories ; 
m isuse , a lteration, or modification of a 
prud uct; reduction or damages by the 
amount of workmen 's compensation 
ben efits a nd e limination of related 
subrogation, r. on tr ibution, indemnity 
and li en rights : limitation~ of claims: 
1nmitive clcmiages; denial of adm issihil­
ity in evider1ce o l' subsequ ent remedial 
measures taken hy manufacturers; and 
a prospective P.ffective date appli cable 
to actions filed after its date. 

• Of special interest, the period of 
limitat ion of acti ons for products that 
are rl e prncia bl e capital goods is 25 
years from the date of first delivery , but 
the li mitc1tion does not ap ply if the 
clHimant's harm was r.aused by pro­
longed exposure or, if caused within 
the 25-yenr periucl, did not manifest it­
self until after expiration of that p eri od. 
In addition, no clclim may be l.irought 
more than two years after th ;1 cla imant 
d isr.nvered or should have discovered 
llie harm. 

The Senate subcommittee is holding 

hea rings on the draft legislation and 
reportedly plan~ furth er act ion in HIRZ. 
l f the act is adop teJ. its applir:ation will 
appl y to the extent of the power of Con­
gress to regulate commerce under the 
Cons tit u ti on. While th e commerce 
power has been construed broadly by 
th e courts, there will i nev itably be 
some cases in which argument& can he 
made th at pre-emption by th e act does 
not apply and prior s tate law should 
go\'ern . 

There is now serious internst in Cnu­
gress in national product li abil ity leJis­
lation. To person· injured by products, 
nati ona l leg i~lalion can bring impor­
tant he lp . Claimants will benefi t be­
cause some states have not adop ted any 
form of strict l iahility, eliminated priv­
ily, or taken many other steps sure to be 
considered in national legislation. The 
p ubi ;c will benefit from a cledr state• 
ment by Congres& that the prin ciples of 
modern product liability are not a tem­
porary phenomenon resulting f rom 
sympathetic attitudes of some courts 
but a reallocation of responsi biliti es in 
recognition of real iti es of modem man­
ufacture, distribution , and use of prod­
ucts. The public also will benefit from a 
clear defini tion of manufacturer duties 
in meaningful and rea listically achiev­
able terms. 

Threatened by the continuing prod­
uct l iability crisis and ch ange that 
cannot be measured by underwriters , 
manufa ctu rers and insurers also will 
support federal leg islation. They will 
ben efi t from clearer uniform standards 
that require consideration of practical 
technical feasibility 11 t the time of man­
ufacture, provide clear guidelinE>.-; on 
warning m ethod s , and re cognize 
legitimate and necessary relationships 
between cos t, feasibility, useful life, 
altera tion, and fore~e'!il iili ty of use anr! 
m isuse. 

The draft Product Liabi lity Act of 
1982 will need revision to refl ect valid 
viewpoints from many interested 
groups, but it is timely for Congress to 
move forward with a national product 
li ability law. --1oumal 

(Edwmd E. Sh ea handled product 
liability matters for more than ten y ears 
as vi ce president and generul counsel 
for Re ichhold Ch P.m icals , Inc., whPre 
he also served as chairman of th e board 
until lotc lD81. He is now coun se l to 
Wendels, Marx, Du vies and Ives in New 
York City and is nlso a consu ltan t und 
lecturer for indu s try associations and 
on adjunct professor ot :he Grnduate 
Schoo l of Dus iness of P<1ce Universi ty.) 
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