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SUGGESTED MODIFICATIONS OF PART 1611

 Section 1611.1 Purpose. [No change]
Section 1611.2 Definitions. [No change]
Sectiqn Yell L3 Maximum income ieVel.

(a) [No change]

K (b) Unless specifically authorized by the Corporation, a
recipient shall not establish a maximum annual income level:
that exceeds one hundred and twenty-five percent (125 percent)
of the current official Federal Poverty Income Guidelines.

'(c)-(e) [No change]

Section 1611.4 Authdrié;d.exceptions.

‘A person whose incdme exceeds the maximum income level
established by a rec1p1ent may be prov1ded legal assistance
under the Act if: ;

”(a) The person's circumstances require that eligibility
-should be allowed on the basis of one or more of the factors
-sét forth in Section 1611.5(b) )% or

(b)-(c) [No changé€]

Section 1611.5  Determination of eligibility.
(a) [No change]
(b) In addition to income, a recipient shall consider

other relevant factors before determining whether a person is
eligible to receive legal assistance. ‘
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(1) Factors which may be used to reduce income
shall include: :

(A) Current income prospects, taking into
account seasonal variations in 1ncome-

(B) Fixed debts and obligations, including
Federal, state and local taxes, and medical expenses;

(C). . Child care, transportation, and other
expenses necessary for employment;

(D) Expenses associated with age or physical
infirmity of resident famlly members; and

(E) Other factors related to financial inability
to afford legal assistance.

(2) Factors which may be con51dered in denying
assistance to an otherwise ellglble individual shall
include:

(A) The minimal cost of obtalnlng private legal
'representatlon with respect to” the partlcular matter
in which a551stance is sought;

J(B) . The minimal consequences for the 1nd1v1dual
if legal assistance is denied;

(C) The existence of substantial liquid or
non-liquid assets;

(ﬁf Other factors related to financial 1nab111ty
to afford legal a551stance, which may include
evidence of a prior administrative or judicial
‘determination that the person's present lack of
income results from refusal or unwillingness,
without good cause, to seek or accept su1table
employment; and -

SRR o A recipient may provide legal assistance to a group,
corporation, or association if it provides information showing
that it lacks, and has no practical means of obtaining funds to
retain private counsel, and if it:

(1)-(2) (No change]
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Sectidn 1611.6 Manner of determining eligibility.

(a)-(b) [No change]

(c) Information furnished to a recipient by a client to
establish financial eligibility shall not be disclosed to any
person who is not employed by the recipient in a manner that
permits identification of the client, without express written
consent of the client, except that the recipient shall provide
such information to the Corporation when:

(1) The Cdrporation is investigating allegations
that guestion the financial eligibility of a particular
previously identified client;

2) The information sought by the Corporation
relates solely to the financial eligibility of that
particular client; and

: (3) The information sought by the Corporation is
necessary to confirm or deny specific allegations
relating to that particular client's financial
eligibility. ; i = :

The information provided to the Corporation by the recipient
shall not be disclosed to any person who is not employed by the
Corporation. Prior to providing the information to the
Corporation the recipient shall notify the client that the
recipient is required to provide to the Corporation the
information sought.

Section 1611.7 Change in circumstances. [No change]

-161-



APPENDIX A - LEGAL'SERVICBS CORPORATION
POVERTY GUIDELINES

" ¥OR ALL STATES EXCEPT ALASKA AND HAWAII

Size of Family Unit:l

o

A& W

FOR ALASKA:2

o W

FOR HAWAITI:3

AUl WN -

L}

lpor family units
each additional

2por family units
each additional

3Fror family units
each additional

with more
member in

with more
member in

with more
member in

than six members,

a family.

than six members,
a family.

than six members,
a family.
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Maximum Income

$5,850
7,775
9,700
X1,625
135550
15,475

$7,338

9,738
12,138
14,538
16,938
19,338

$6,738

8,950
11,163
134375
15,588
17,800

add"$l ,925 ‘for

add '$21,400 for

add $2,213 for



LEGAL SERVICES CORPORATION

SEMORANDUM

S
re);
(I AR

SUBIECT:

Decemberls, 1977
All Légal Services Programs’
Aiice Déniel, General Counsel
Bliéibility Determinatibns
We:have been'asked'to.clafify'some questiohs tnat hau
arisen concerning eligibility determinations. g W

Seétioﬁ'1611:5(b),s£a£éé that: "In addition to

income, a recipient shall consider other relevant factors

before determining whether a person is eligible to receiyg

' legal assistance." Subsection 1611.5(b) (6) ‘states that
one factor to be considered is "the cost of obtaining

private legal representation with respect to the particula.
matter. in which assistance.is sought." This subsection ‘

- "does not authorize a-legal services program to provide-

“representation to a person whose income is above  the '
-authorized maximum solely because the person is unable .

- to afford private representation. Such- an interpretation
‘would nullify the.prohibition against serving an individug;

whose income.is'above‘the max}mum_eStablished by the

Corporation. ..in.°, .-l -

'The'pﬁréose of éhé‘ptbﬁisibn is to make clear that a.
legal services program is authorized to deny legal assis-

tance to eligible individuals in matters where inexpensivg

.

private‘representatiénﬁis available.

SubsecﬁiOn'iGll;S(b)(7S'#équires that a;prbgram take

into account "the consequences for the individual if legal

assistance is denied." This provision permits a recipient
to provide'legal.assistance-to an income-eligible individi,,.
in an emergency situation even if the particular matter is
not within the priorities established by the program, or X
deny assistance to an eligible individual in ‘a-trivial
matter. It does not authorize serving an over-income persg,

Subparagraph (8) requires a program'to take.igto
account "other factors related to financial inability to

‘afford legal assistance." - This provision requires a



program to make suitable deduction for a relevant factor
making a person less able to pay for private counsel than
the person's income would suggest. It also requires a

program to take into account factors such as substantial
nonliquid assets. : : :

Section 1609.3 provides that "no recipient shall use -
funds received from the Corporation to provide legal g
assistance’ in a fee-generating case unless other adeqguate
representation is unavailable." This section does not
provide. a separate basis for determining eligibility. ,
The unavailability of "other adeguate representation" does
not permit representation unless the person is also -
eligible under Section 1611l. Section 1609.3 provides an
additional limitation on representation. Section 1609.4
sets forth the circumstances in which "other adequate
‘representation is deemed to be.unavailable” and-a program
may provide representation-in a fee-generating case to an
eligible individual. 5 ' e 3

-164-



- Thomas Ehrlich
President  *
E. Clinton Bamberper, Jr1.

33 Fi/(ccr:!h Sireet, N'.W., Washington, D€ 20005 (202) 376-5100 Executive Vice-President

JAnAT Y A, TR

Michael H. Marcus, Esqg..
Multnomah Bar Association
tewal SE0 Fomvaces &

e e ol el ot ) ee QAR
EH UGS & 1 FUDAE R B A

‘Dear Michael:

In your letter of January 5, 1978 you asked for
clarification of my memorandum of December 8, 1977 concerning

‘eligibility determinations.

J o lsphetDecember 8 @émorandum was sent out because of an
identified ambiguity -in 1611.4 which has led a number of
programs to misapply:-the Regulation. The words "one or more"
in 1611.4(a) are misleading, because they suggest that any.

. _one of the factors set forth in 1611.5(b) would support a

 finding of eligibility, but in fact some of them should lead
"to the contrary conclusion; 2 : i3

-~ 'The Regulation fg,deficient in failing to indicate what °
effect to give to each of the factors listed under 1611.5(b).

_For exampleg-an applicant's possession of substantial Alkiquid

het assets” should lead to the decision that the person is.
ineligible, not the reverse: - The "age or physical infirmity
of resident family members" should be taken into account, but
only to the extent that these factors directly affect the
family's income and other financial resources. Some programs
have concluded that the mere presence of elderly members in

'a family is sufficient to find eligibility.

It is correct that a program may not provide representa-
tion to an over-income individual solely because of the
factors described in 1611.5(b) (6) or (7), but it is an
overstatement to say that these factors are relevant only
to the rejection of an otherwise eligible client. A program
may certainly concsider these factors in connection with
others Tisted in- the subsection before detcrmining to

)i -1 55—



== LEGAL SERVICES CORPORATION

Michael H. Marcus, Esq. 3t .
January 16, 1978 ‘ . ' :
Page Two' | ' ' z

provide assistance to an.over-income person. Since every
program has discretion to provide assistance to an over-

n.4,ihgoﬁ@upgrson%kho;is;gligiﬁygwppaghg,pﬁgﬁﬁiof.one ol the

-

5% ‘Che Factors, ° : iy e

: £actors lTisted.in.1611l.4, most p?péréés'k;fch a .dombination
) 0 - « . 0..'00 e . '°‘.. o8 ~ ...‘_ .‘- CiRey i

{1

I ‘had not thought of my advice to ‘Gary Roberts concernin

representation of a class including incligible-individuals

as resting on Section 1611.5(d). That Section contemplates
representation of a "group" which might be represented as’

an individual plaintiff (e.g., NWRO v. Commissioner); but
you are correct in saying that the members of . such. a group
might also be treated as a class, and of course it is not
required that everﬁgmember of the group be eligible,

My advice to Gary was based on Section 1007(a) (1) of -~
the Legal Services Corporation Act,:42 U.S.C, 2996f, which :""
states that the Corporation shall "insure the maintenance
of the highest quality of service and professional standards
and the protection of the integrity of the adversary process
from any impairment in furnishing legal assistance to eligibl

‘clients.” It appears to me that there are many situations

in which the interests of an individual client are best

served by.a class action, and further, that the eligible

members of the class might not be represented adequately
if ineligible members were excluded from the class certificat

_If a question should arise concerning application of -
1611.5 to a particular person, please feel free to call and
discuss the matter. : : o :

We plan to clarify Part 1611 as part of a general .
revision of our Regulations this'spring. If there are any

" _other sections you think need clarification, please let me

know. ;

Very truly yours,

Alice Daniel
General Counsel
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February 15, 1978

John L. Cromartie, Jr., Esq. -
. Executive Director i : vl

Georgia Legal Services Program .
101 Marietta Tower, Suite 2121 ¢
Atlanta, GA _30303 : CRRE T e

Dear John:_~"  fj.ﬂ At it 0 SRR S B R,

" phanks very much for'yourzléfter'of

HebRany. B 1078,

enclosing a memorandum dated Febrasry «25 11978, from EQ Hark..
I regret the confusion caused by my memorandum of December 8, ::
1977 concerning eligibility determinations. I am enclosing ..~

,1ﬂanother‘copy of. it, together with a copy of my letter dated ® :
January 16, 1978 to Michael H. Marcus, responding to 50me:§g}f‘

- of his questions poncérﬁihg the memorandumMa.. - ..o . -

Serkatliel Lo T

1 have not issued any subseguent ikl Candun on thei il

subject, but I think that careful rereading of the Decembes 8.’

- memorandum and of my letter to Mike Marcus should res

most of the questionms.

o F PMRLCTORS

olve

'*Section'1611;4iof'COfpbrétion'Reguiatibns'authorizés;a“
program to provide assistance to a person whose income 3
W exceeds the'maximum established by the program ifh‘}g““‘"fT

(a) the person's éifdﬁmétéﬁdes reéﬁire7?f}'.ﬂ7
‘that eligibility»shquld be allowed on . .
"+he basis of one or more of the factors -

set forth in Secﬁion lGll,S(b); or Lo

(b)'tﬁe person is seeking 1egallassig;'_*'

" ‘tance to secure benefits provided by a
governmental program for the poor; or

(c) thé person would be eligible but
for receipt of benefits from a govern-—

mental income maintenance program.
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LEGAL SERVICES CORPORATION

John L. cromartie, Jr., Esq.
February 15, 1978 '
Page Two -

The December 8 memorandum has no application whatsoever to
the factors listed in (b) or (c). The memorandum was issued
after we learned that some legal services programs had mis-
applied the factors.listed in 1611.5(b). - The clients :
involved were substantially above income. In one, a client . -
whose income was $26,000 a year was given assistance when .
he presented the program with letters from two attorneys . -
who refused to representvhim without'payment of a fee he .

_could not afford to pay. The program thought that representa; f}

tion was authorized by 1611.5(b) (6). ~In another case the .

program provided representation to 2 substantially overincbmeﬁii -

person solely because he was over 65 years old. The program
thought representatioﬁfwas authorized by 1611.5(b) (5) .. As 1

explained in the published Comment to Section 1611, that “;V'_}:ff
subsection permits representation of an:ove:income_pers¢n o
‘only if -age or physical infi:mity.causé:unusually]high' ' ‘

expenses that can beﬂdgductqdzirom7the.inqome oﬁ;the}persoﬁfjﬁf?ﬁ
seeking legal assistance. Rt e s e o

,;Ed's'mémérandum”aSks about re reééntation‘of a client .

with "marginal income”. If a person's income is marginally~ ‘£”T

above the maximum established by the program, it is likely

that propef'déduction for one Or more of;the'factors 1istedaﬁfgjn
in 1611.5(b) will permit representation. . In addition, as gl
-explained above, the person may be represented without - ‘

regard to income if he or she is seeking assistance in a
public'entitlement matter, or if the program chooses to

: .disregard income received from a "governmental income
" maintenance program." : ' : ‘ PR

'Pleaéé‘adviSé all intérééted persons in your ptogram:
of the contents of this létter and its enclosures. 1 hope .
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= LEGAL SERVICES CORPORA TION

John L.,Cromartle, JLw gy Esq.
February 15, 1978 '
Page Three

their concerns will be resolved.’ If a questlon should arlse-
concerning the eligibility of a particular person, I hope’

ol that you and your staff- w1ll feel free to call and dlscuss”
~ the matter with me..'- 25y - . e

‘Best regards... _l”f_"i?}H’ -

Cef g SE o Aljce Daniel: s

g 1" General:Counsel’,

Enclosures .. o1

- 2
-~ . X - el
- - - I R
G155 : ST a4 it
oo’2p .
--_
-
5 -
o ‘T
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33 Fiftecntls Strect, N.W., Waskington, D.C. 20005 (202) 376-5100 e

July 2, 1979

Robert U. Johnsen, Executive Director
Smyth-Bland Legal Aid Society
Lincoln-Freeman Building :
113 North Park Street
Marion, Virginia 24354

Dear Mr. Johnsen:

~ Margaret Poles, Acting Regional Director, has referred

your June 13, 1979, inquiry regarding eligibility. to. the
General Counsel's office:;for response. Although your letter
and Ms. Harris' original/'inquiry do not give sufficient infor-

mation to determine whether or not:Mr. Willis Nichols is
eligible for legal services, perhaps I can clarify some of the
general considerations that your program should take into -

. Zccount in making that determination. ;

As-Ms. Poles indicated in her June 1, 1979, lettexr to
Ms. Harris, in determining the eligibility of an'applicant - -
.whose cash income exceeds the program's maximum income limits,
.you should cohgider the factors listed in Section 1611 .5(b) ok
the Corporation's Regulations. Subsections 1-4 of that section
refer to factors that may be considered as adjustments to the
gross cash income of the individual applicant. For example,
Ms. Harris indicated that Mr. Nichols has "several notes owing
at one of the local banks here in Marion:" subsection 3 permits
a program to consider . "fixed debts and obligations . . ." in
determining whether an applicant is eligible to receive legal
assistance. In other words, if Mr. Nichols makes regular pay-—
ments on his outstanding debts and, as a result, his remaining
disposable cash income is within your program's eligibility
guidelines, Section 1611.5(b) (3) would permit, although not
require, your program to determine that it could provide him with
legal assistance.
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o= LEGAL SERVICES CORPORATION

Robert U. Johnsen; Executive Director
July 2, 1973 t
Page Two

You refer in your June 13, 1979, letter to Alice Daniel's
December 8, 1977, memorandum regarding eligibility determina-
tions. This memorandum refers specifically to the factors
enumerated in Sections 1611.5(b) (6)-(8), indicating-clearly
that consideration of these factors does not authorize serving
over-income persons. It does not refer to the factors enumerated
in Sections 1611.5(b) (1)-(4), which, in essence may be considered
adjustments to gross income that would permit a program to deter-
mine that an over-income applicant is, in fact, eligible for '
legal assistance. i : :

I hope that this letter clarifies this matter, and enables
you to make a determination in Mr. Nichols' case. If you have
any additional questions or need further clarification, please
feel free to contact me. H g 4 o

3 ' : ' _ Sincerely,

A

Linda E. Perle -
Assistant General Counsel

ce: Margafet Poles

-171-



LEGAL SERVICES CORPORATION

MEMORANDUM
DATE: - June 21, 1982
TO: Mary Wieseman

FROM: Gerald M. Capla:&, st

SUBJECT: sSuggested Modifications on Eligibility, Part 1611

Your memorandum falls into two parts: routine changes to
tidy up the regulations, and substantive changes. I think the
Board should first address matters of substance. At a later
date, the Stubbs Committee might want to take up clarifying
amendments and minor revisions.

For the moment, I have two suggestions:

1. The change in eligibility suggested by your cover .
memorandum, forbidding representation of groups’'not composed
primarily or exclusively of poor persons.

In order to evaluate this proposed revision, the Board will
need some knowledge of practices to date. On what kinds of
matters has representation been extended to groups composed
primarily of non-eligible clients? What groups? ;

2. I don't think the proposals for information about client
eligibility go far enough. Shouldn't the Corporation have the
ability to perform routine audits to see if programs are following
the regulations? I doubt if there is a widespread problem, but
are we wise in yielding to the view that we cannot audit absent

specific complaints?

cc: Linda Perle
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LEGAL SERVICES CORPORATION

MEMORANDUM

DATE: June 28, 1982.

TO: Mary Wieseman, Office of General Counsel
FROM:

Gerald M. CaM

SUBJECT: Eligibility Memorandum, Second Thoughts

I have reviewed Linda Perle's memorandum and am having second thoughts
as to the wisdom of our approaching the problem exclusively by revising
existing regulations. Linda's research suggests the limitations of our
approach. We are so hemmed in, it appears, by existing legal restraints --
the Act, the regulations, the opinions -- that the Corporation has little
room to navigate in upgrading its capacity-to monitor the degree of
compliance by program attorneys with the various eligibility standards.

Let me suggest another way. We should ask first what authority the
Corporation needs to enahle it to assess the degree of compliance by program
attorneys. We should start by accepting that there is substance to the
repeated charges that program attorneys occasionally accept cases that fall
outside the eligibility rules. Then we should ask whether the Corporation
has sufficient means to identify' this misconduct. Ideally, what authority
should we have that we do not now: possess? '

This approach allows us to propose amendments to our legislation as
well as revise existing regulations. It also permits us to go back to the
ABA and ask it to reconsider certain opinions it has issued:that make our
task more difficult. For examp]e, the ABA opinion that holds that the name
of a client who is indigent is privileged may well need reexamination. Not
only does this holding interfere with our ability to measure compliance, but,
as Linda Perle suggests, it rests on premises that seem demeaning to the poor.

In short, our need is to think imaginatively. We are not prisoners of
the past. We should not be confined by our own prior General Counsel
opinions unless we think they make sense and unless we believe that this
new Board would he comfortable with them. We should not hesitdte to be
aggressive where we believe we -have a case to make.

cc: Linda Perle
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t== LEGAL SERVICES CORPORATION

733 Fifteenth Strect, N.W., Washington, D.C. 20005

Writer's Direct Telephone

5y MEMORANDUM
i ]
DATE: June 28, 1982
TO: Linda Perle
FROM: Bucky Askew<%>'
: RE: Yoﬁr'Memo on Revision to Part 1611

In response to your June 23 memo oOn revisions to Part 1611
of the Regulations regarding client eligibility, I would offer

the following comments. :

'If.Section 1611.5tc){2)

Under Section 1611.5(c)(2) Corporation recipients have
p;ovided representation to gqualified groups not. primarily
composed of eligible persons. Such representation has
typically involved issues or activities which cut across a
broad spectrum of the community but which particularly affect
legal services clients. Included have been such areas as
Community safety, housing supply, employment, nutrition, family
abuse, energy and public utilities. For a variety of reasons
poor persons are not frequently in a position to participate
aétively in the.groups. Child care requirements, expenses, and

lack of transportation often bar extensive direct :«ipoor
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-2 -
community involvement. Consequently, there are groups 'that
have as their primary purpose the furtherance of the interests
of eligible clients, but are not primarly composed of them.

For example, Alaska Legal Services (ALSC) has provided
assistance to bush village councils. -The members of these
éouncils are usually Aot client eligible (although some would
be) but the vast majority of wvillage residents are client
_eligible. Currently, the program is assisting the Village of
Nelson Island in attempts to secure funding for development of
low income housing on the island. There are no private

attorneys within several hundred miles of many villages so

requests for such assistance from ALSC is common.

_iane County Legal Aid Services (LCLAS) in Eugene, Oregon,
ﬁas assisted two neighborhood groups that have 1low income
clients ‘involved in the groups but are not primarly composed of
client eligible persons. In one instance LCLAS helped. the
"Whiteaker Community Council develop a cooperative low-income
housing project in a neighborhood where 25 per' cenf of the
;esidehts were low income. The program refused to répresent
the same group on other issues such as historic preservation.
LCLAS also represented the West University Neighbors by
providing advice and assistance regarding a crime prevention
program. The neighborhood in question was the lowest in income

in the City of Eugene.
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Evergreen Legal Services (ELS) has provided representation
to several very small and poor Indian tribes 1in Western
Washington. ELS has assisted the lower Elwah Tribe, a newly
recognized tribe with no liquid resources, to clear the title
and rights of way to property to help the tribe develop 1low
income housing for tribal members. ELS provided advice to the
Squaxin Island Trlbal Council on law enforcement powers of the
tribe when the Counc1l was seeking to protect tenants of low
‘income housing. ELS also assisted the tribe by doing an
analysis of mental health resources available for treatment of
tribal pembers from the state of Washington. These areas of
law are very complicated and the cost of ‘advice would have been
prohibitive. ELS has assisted a ‘seniors group 'in Vancouver,
Washington, in establishing a food“ bank fér lgw income
persons. The Upper Skagit Tribe received assistance from ELS
in establishing a smoked fish business which will employ low

income tribal members.

These are obviously anecdotal examples and are all from the
same regién. We believe that we would find similar examples in
all of the regions. Should a more compléte daéé base be
necessary to assess the impact of modifying or doing away with
Section 1611.5(c) (2) a more elaborate survey would be
necessar§; Clearly that could be done but would require

reasonable lead time before a report.might be available.
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II. Section 1611.6(c)

I think that your proposed modification of Section
1611.6(c) is a reasonable oné and I have no substantial problem
with it. I would, however, suggest the following language 1in
lieu ' of <the first sentence iof the final paragraph - of your
proposal:

“The informatipn providéd to the Corporation by the

recipient shall be disclosed only to those persons employed

by the Corporation who are directly involved in the

investigation and disposition of the specific allegations

at issue." p

Our goal should be the maximum protection of client privacy
and confidentiality and maintenance of the integrity of the
Lattorney/client " relationship, consistent with our
requnsibility to ensure general, as well as specific,
compliance with the Act and Regulations.

With reséect to suggestions that your lanéuage might not go
fér enough and that it may limit our ability to perform routine
compliance audits, I would take exception. Under Section
1611.6(a) we have ample authority to monitor and audit program
compliance with eligibility standards. And we do. Typically
during a monitoring visit, random files are reviewed to
determine whether 1intake procedures have been followed and
whether financial eligibility has been established. If during
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-5-
such a review, the monitor (typically a Regional Office staff
person) finds that there is a problem with eligibility
determinations, he or she will make Fecommendations for
improving the system; or if necessary when the problem is
severe, can regquire the program to adopt new intake procedures
to assure that client eligibility is not only assured but is
also documented. For such general compliance reviewes client
identity 1is not' necessary nor useful. Givén that, I would
recommend that current client privacy protections be maintained

unless compelling reasons demand otherwise (e.g. specific

éomplaints).
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LEGAL SERVICES CORPORATION

MEMORANDUM
DATE: July 8, :1982
T Jerry Caplan
FROM: Gerry Singsen I
SUBJECT: ; Eligibility Reg®iation Pr;posals (attached)

I have reviewed, briefly, the memo from Linda to Mary and from
Mary to you. It all seems fine to me, with the exception of some concerns
raised by the last paragraph of Mary's cover memo.

‘ I don't really know how often programs represent ZTroups that

" are not able to retain counsel but are working on 'primary purposes to further
the intcrests of the poor. It has happened, of course. For example, groups
formed to create non-profit housing development corporations for the purpose
of obtaining HUD funds to build low income housiag frequently include a significant
percentage of people with incomes above the poverty line, along with eligible ;
individuals. I'm not sure what HUD regulatioms require on this. The above
income individuals, however, tend to be ministers, elderly persons on fixed
incomes, community social services workers, and the like. They have no disposable
income of their own, let alone enough to pay for the kind of highly technical
and extended legal assistance that gets a project off the ground. Since the
work is speculative, few private attorneys will do it for poor persons. And
requiring the group to divest itself of all persons above eligibility may strip
the group of both needed skills and direction. Once there is seed funding from

_ HUD, of course, the legal services attorney may be able to back out and let a
private attorney carry the matter to construction; since fees can be billed in
the development cost. A negative side of that, however, is that the fees end up
in the capitalization, which increases the building's debt service and rental.

Perhaps someone could gather some facts on the issue. IIwould
hazzard a guess, at the moment, that at least part of what is in people's minds
is stories about representing the civil liberties union, or a civil rights group,
or the Black Panthers, or someone like that. My experience, for what its worth,
is that most of that work, to the degree it happens, .1is done on one's own time,
and doesn't violate the act at all., The regulatooy change under discussion wouldn't
affect that at all. Programs are so resource poor that if they can avoid it,
they don't take on ineligible clients. I think it is largely a myth (Breger
fosters it in his paper) that program attorneys are controlling cases, taking on
their own personal ideological preferences, and not listening to local pooz persons
actual requests for assistance. - Why not take this opportunity to test it.
Have someone call ten or fifteen programs and ask they how many group clients thay,
have, and whether any of them are eligible under primary purpose rather than income..
1f any are, ask why they were accepted and get some facts. Call the Housing and
fconomic Bevelopment Law Centers too, since they both deal in areas likely to involve °
croup representation, and get their information and ideas.

.: Mary Wieseman
Clint Lyons
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LEGAL SERVICES CORPORATION

MEMORANDUM
DATE: July. 7, 1982
R0 Jerry Caplan 5 |
FROM: Gerry Singsen %bf/?’
SUBJECT: Auditing of Client Eligibiliify |

I have briefly reviewed Pat’s memo 6f July 1, and here are
a couple of thoughts.
. I think there are clear problems, as pointed out in Pat's
.memo on the single auditor issue, with a single auditor in the context of
cuditing client eligibility, particularly if we want the auditor to go
behind the.question of proper documentation to make an independent investigation
‘of whether a client has lied. The dual master probleﬁ is clear; is the client
being quesgioned on behalf of the program's audit or on behalf of~the Corporation's

ovarsight function. Different interests and respoﬁéibilities are invoiied.

There is a history of correspondence bgtweeﬁ LSC and AOA regarding
t£e issues of client eligibility audits. The letters ;re in the General Counsel's
files (Linda ferle can probably loéate them):. AOA ended up witﬁ an independent
eligibility f?le system, I beliéve, but I'm not sure of either tae exact limits

or the results of any follow-up litigation. As to the experienée of Pennsylvania, .
it may be instructive in ;his general area that funding was cut off for reasons
haviﬁg?iittle or nothing to do with the ability to au@it eligibilitf. As in most
cases in legalsservices, the actual facts of proper conduct, if not very strongly
asserted, may not be aLle to overcome the political rhetoric. Similarly, taking
beld steps to cure small problems may have little effect on pre-existing myths
about activities. The basic program is what has to be sold.
eg. Pat Yogus

Clint Lyons

Mury Wieseman
-180~-



LEGAL SERVICES CORPORATION

MEMORANDUM

Date: July 1, 1982

Gerald Caplan

From: Patrick J. Yogus JL,z, jg-

Subject: Auditing of Client Eligibility

You requested that 1 prepare 2 memorandum explaining the Audit
pivision's current policy regarding auditing client eligibility, and
commenting on the audit ramifications of including the audit of client
eligibility within the scope of the annual financial audit.

CURRENT AUDIT POLTCY REGARDING CLIENT ELIGIBILITY

The current sScOpe and objectives of the annual financial audits
are limited to determining whether:

1. The financial statements present fairly the recipient's
financial position and results of operations in accordance
with generally accepted accounting principles applied on 2
consistent basis.

2. The accounting system and related internal controls of the
recipient are operating effectively and adequate records
are being maintained. :

3. Costs incurred are reasonable, applicable to the legal
assistance program, and eligible under 1.5C requirements.

With respect to eligibility of costs, the audit must include
sufficient tests to ensure that (a) costs are eligible under 1SC
criteria discussed in Chapter 4 of the Audit Guide (see attached),
and (b) the recipient i{s in compliance with the accounting terms and
conditions of the grant OT contracte.

The scope of the annual financial audits does not include the
requirement to audit the eligibility of clients. The Corporation had
concluded that financial eligibility information provided by a client
would be protected by the attorney—-client privilege and, therefore,
that information should not be made available to auditorse.

L IS = B o
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Page Two

I have attached a letter dated September 8, 1976, from LSC's
General Counsel which documents the policy governing audits of client
eligibili:y. The letter indicates in part:

Our regulations require a program to obtain all
Information necessary to determine eligibility, and
after deleting information identifying the client, to
preserve the records for audit and review by the
Corporation. A similar review by the state would be
appropriate. We believe that periodic review by the
Corporation will ensure that the staff is complying
with established procedures and not providing
assistance to ineligible clients.

The responsibility for the review of client files from which
identifying information has been deleted was assigned to the Office
of Field Services. Tt has been the Corporation's policy that
assurances through these reviews that recipients were complying with
established procedures is sufficient to ensure that they are not

. .providing assistance to ineligible clients. The September 8, 1976

letter discusses the basis for this policy in more detail.

RAMIFICATIONS OF AUDITING CLIENT ELIGIBILITY THROUGH THE AUDIT

PROCESS RATHER THAN THE MONITORING PROCESS -

We currently have on file an ABA opinion dated December 10,
1979, (see attached) that makes it clear that client trust accounts
may be audited, provided that the program chooses the auditors
carefully and makes them aware of the need for confidentiality in
handling identifiable client information which would be revealed
pursuant to the audit. It would appear that this opinion could be
logically extended to the audit of client eligibility. Therefore, it
would be feasible to include the audit of client eligibility in the
scope of the annual financial audit or through separate independent
audits. The change may be desirable from the standpoint that the
Division responsible for ensuring compliance would not also be

- responsible for reporting upon the level of compliance.

If the audit procedure were restricted to our current
procedure, i.e., having access only to files with all identifying
information removed, the auditors could not opine on whether or not

i R X



s .
o R T R

LEGAL SERVICES CORPORATION

Memorandum to Gerald Caplan
Julysd, 1982
Page Three

the clients served were eligible. They could only opine on whether
or not the clients' procedures for determining eligibility had been
followed. Tn order for an auditor to conclude as to the actual
eligibility or ineligibility of a client, he would normally have to
verify the eligibility information directly with the client or by
other means such as reference to welfare roles, confirmation with
state welfare departments, or other such means.

The ABA opinion of December 10, 1979, refers to an independent
auditor employed by the program. The LSC Board of Directors is
currently considering appointing a single auditor for all
recipients. I do not know whether or not the change in relationship
between the program and the auditor would change the ABA's opinion;
however, that eventuality might impact the feasibility of including
the audit of client eligibility in the scope of the annual financial
audit.

OTHER PERTINENT INFORMAT?ON

We contacted the Pennsylvania Legal Services Center which
administers HHS Title XX funds and provides grants to a number of our
recipients in Pennsylvania. A spokesman for PLSC stated that annual
audits of Title XX eligibility are performed through a separate con-
tract with the same auditors who also perform the PLSC financial
audits. The auditors are given full access to client files, which -
they examine on a random sampling basis using an agreed upon work

. program. The auditors' contract includes a confidentiality pro-
vision, which prevents release of client names to HHS, PLSC, etc.
PLSC receives a written report of the auditors' results, and has been
satisfied with this approach. If the Corporation decides to use a
similar approach, we may wish to consult further with PLSC officials
on their experience.

PJY/jb—mj
cc: Gerry Singsen
Clint Lyons

Mary Wieseman
Linda Perle

=183=-



CHAPTER 4 - INELIGIBLE COSTS,

4-1 CRITERIA

This chapter establishes criteria for determining the_eliéibility of costs
incurred under LSC grants or contracts. Tﬁé general concept of eligibility is
that all costs incurred by the ;eéipieﬁt must be necessary and reasonable for the

' éffeétivé operation of the program. Reasonable costs éfe'défoédﬁiéwéagtérﬁhiéhh

reflect the actions of a prudent person after considering the circumstances at

the time the costs were incurred.

457" INELIGIRLE COSTS

~ LSC has identified the following costs which are ineligible charges to LSC

grants or contracts:
;:'?ﬁiffif Costs not adequately supported by vendors' invoices, payroll registers
TR 'orother 'documents:, :

2. Costs that are unreasonable or unnecessary.

‘3. Costs of the following (to exclude audit contracts, all of which are
exempt) incurred without the prior written approval of the. regional
director. : ' 5

a. ‘Consultant contracts in excess of $2,500.
b. Consultant fees in excess of $192.75 per eight-hour day.

c. Single purchases of equipment or property having a purchase price
in excess of $5,000.

d. Leases of equipment when the purchase price of the equipment would
exceed $5,000.

4. Costs specifically excluded by the grant or contract agreement or LSC
rules, regulations, or guidelines. '

(Revised September 1981)



4-3 PARAMETERS FOR ELICIBILITY CRITERIA

1. Consultant services secured on behalf of program management, § By
labor/management representation, defense of law suits against the
recipient, etc., are subject to regional office approval in accord-
ance with the criteria noted above.

2. Consultant services secured on behalf of a client of a recipient,
i.e., co-counsel, expert witnesses, etc., are not subject to region-
al office approval under the criteria noted above. Costs incurred
for such services should be in accordance with properly approved
recipient policies. '

(Revised September 1981)
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.December 10, 1979
1979
Mr, Dan J. Bradley, President ;
Legal Services Corporation

733 Fifteenth Street, N.W.'
Washington, D, C. 20005

Re: Informal Opinion No. 1443 -
Examination by Outside Auditors of Client
Trust.Funds Records of Legal .Services.-.._..
Program

Dear Mr. Bradley:

You have asked this Committee's advisory opinion
on the question indicated below.

The Legal Services Corporation, established by
Congress, financially supports a large number of legal
services programs to provide legal assistance in non-
criminal proceedings or matters to persons unable to
afford legal assistance.

The statutory charter of the Corporation declares
that attorneys providing legal assistance must have full
freedom to protect the best interests of their clients
in keeping with the Model Code of Professional
Responsibility of the American Bar Association and the
high standards of the legal profession. The statutory
charter declares that the Corporgtion shall not inter-
fere with an attorney's carrying out his profeSSLOnal ;
responsibilities to his client as established in the
Model Code and shall not abrogate the authority of a
state to enforce the standards of professional
responsibility generally appllcable to attorneys in the
state, and that the Corporation shall ensure that the
programs carry out the supported activities in a manner
consistent with attorneys' professxonal responsibilities.

The statutory charter of the Corporation declares
that’ the Corporation shall conduct;'or require the local .
program to provide for, an annual financial audit, and -
make the audit report available for public inspection.
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The statutory charter provides, however, that the
Corporation shall not have access to any reports or
records subject to the attorney—client privilege.

The Corporation has published an audit and
accounting guide for Program auditors. The guide
requires each supported brogram to maintain records
of receipts andg disbursements of client funds, and
~to do so in a manner that provides an adequate audit

trail for the transactions. "

'Host,suppérted'prbgrams'engage independent’ account—
ants to make the required audit. ) s el X TR A

The records of client funds, of course, identify
the clients and the nature of the transactions or events
with respect to which the program received and dis- -
bursed funds of or for the clients. o

You ask whether or not lawyers who serve clients
through a local legal services brogram can, without
violation of professional responsibilities to'clients,
allow outside auditors to examine the client trust -
account records, when the auditors are employed by the
brogram to do so in order to meet requirements imposed
upon the program by the program's funding source.

It is this Committee's opinion that such an éudft: :
does not necessarily entail a violation of professionaléf
responsibilities to clients.

This opinion is limited to interpretation of the
Model Code of Professional Responsibility as adopted by
the American Bar Association. 1 ;;f‘,g '
wE it iyt o R R T e e b
_Canon 4 of the Model Code obligates a'lawy;r'to'
preserve the confidences and secrets of a client. The
obligation is of ancient origin, based on public policy

'in the administration of justice.

We perceive nothing in the Model Code. that makes
the professional obligation inapplicable to lawyers
employed by legal services programs wholly or partly
supported by public funds or that excludes a non-feepaying-
client from the protection and benefit of the professional

obligation.
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Disciplinary Rule 4-101(A) defines "confidence" as
information protected by the attorney-client privilege
under applicable law and defines "secret" as other
information gained in the professional relationship that
the client has requested be held inviolate or the dis-
closure of which would be embarrassing to the client or
would be likely to be detrimental to the client.

Tn this Committee's view, information reflected in
a lawyer's records of client trust funds could, in some
circumstances, be either a confidence or a secret,

especially the latter. See Informal Oplnions"LlBB.(i§7l)4'
Rl Aot . ST R e . o 3 R e

o g,
A Y P 3
a NP "’.':-Z-? .

and 1287 (1974). .

R, b= L
ARG e

-

In Formal Opinion 334 (1974) we reaffirmed our
belief that staff lawyers or legal services programs
should not disclose confidences and secrets of'a sclient
in the absence of understanding consent of the client,
and that, in disclosing to the program's policy-making

or governing boards information about clients and cases, .
the lawyers should follow procedures to preserve the

clients' anonymity.

This is not to say, however, that a legal services
program cannot properly employ responsible specialists
from outside the program to examine and audit the °~ J
program's financial records. Indéed, such an independent /,
audit of trust funds may be prudent, if not necessary, //?
in proper management of a law office, whether or :not

supported by governmental grants.

Disciplinary Rule 4-101(D) recognizes that a:lawyer
uses the services of persons in addition to himself :ip:. ..
order to render legal services to clients, but. obligates’:
the lawyer to use reasonable care to prevent those persons
from disclosing or using confidences or secrets of a '
client. Ethical Consideration 4-2 recognizes that the .-
normal- operation of a law office exposes confidential.
professional information to non-lawyer employees. of the
office. Ethical Consideration 4-3 recognizes that,
unless the client otherwise directs, it is not improper
for a lawyer to give limited information from his files
to an outside agency necessary for accounting and other
legitimate purposes, if he exercises due care in the
selection of the agency and warns the agency that the

-188-
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information must be kept confidential. In Informal
Opinion 1364 (1976), which dealt with a law firm's use
of a computerized data processing bureau for efficient
record keeping, this Committee expressed belief that
such use of outside specialists is comparable to the
use of employees and associates and, accordingly, is
embraced within the rule that refers to "others whose
services are utilized by him." We cautioned, however,
that client relatlonshlps may suggest that the lawyer
notify a client in advance, such as when the lawyer has |
reason to believe the client does not realize thatg ) r:rg

-

modern buSLness and legal practice and technology reculre.ﬁ
the use! of outsxde 'agencies and persons.h ~ﬁ“rqnﬁh4n 5'aL57
We de that a legal services program may B

properly employ an Lndependent accountant, chosen,wlth
reasonable care, to examine and audit the program's
records of receipts and disbursements of client trust
funds,. if the independent accountant undertakes //
confidentiality in the handling of the information. //

In reaching our opinion, we assume that neither the
1ndependent accountant nor the local program reveals to
the program's funding source or other third party any
information that identifies 'a particular client or that/
otherwise is a confidence or secret of a client.

We find it unnecessary here to address the applica-
bility of Disciplinary Rule 4-101(C) (2), which allows a
lawyer to reveal a confidence or a secret when the
revelatlon is required by law.

We also find it unnecessary here to determlne the
extent to which a lawyer's duty not to reveal a client's
confidences and secrets is waived if the lawyer or, the’
legal services program gives advance notice to clients R
that the records of client trust funds are sdbject - T
examination by outside audltors.

. We also find ‘it unnecessary here to determine the
application of the Freedom of Information Act, nor do

. we have jurisdiction to do- so. We .note, however, . that’
the statutory charter of the Legal Services Corporation

declares that the Corporation is subject to the FOIA.

-] 00
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We note also that regulations promulgated by the
Corporation require a supported program to make
certain information available to the public, but
not information furnished to the program by 'a
client nor material used by a program in providing
representation to a client.

}

Very truly yours,

de
-

. . E e

Sherman S. Welpton,
‘Chairman

SW:yw

iy L o
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September 8, 1976

WLlliam McJally, Esq. fa.qgw,;;gq,'“ LR Lt
Executive Director - % e o
Greater Boston Legal Aid. Society ALISES S s
27 School Street, 5th Floor ’ b
Boston, A 02108

Dear Hr.- ‘Velly'

Ybu have asked my oninlon concernlng ‘the aporo-xzﬂ
priate scope of state audlt réview of the 1denclty Caf*
clients of legal serv;ces orocrams and of financial'’
eligibility information provided by them in- or&er to
qualify for rooresentatlon..nI ‘believe that any’ ‘state- iE
andit must be undertaken in a 'manner; that is conSLStentfﬂf
with- the prov1sxons of the* Legal Serv1ces Cornorat;on' £
Act concerning: ‘audit.of - ‘local: procrans by £the” Legar' e
Services Corporation or: the Comotroller General or R
the Unlted States.;, = ‘ : T

The - Legal Services COrooration Act reoulres usd
to enforce regulatlons ‘goveraing £inancial: e11c1bllit*
for a551stance, and Section: lCQB(a) au*horlwes the
Corpaoration to. requlre=wbatever reports may “be’ ‘niec
to insure that recipients of .Corporation’ funds: ‘conmply:
with the Act and our Requlaclons- but Section- 1009(6
the Corptrollcr General’ [of ‘the ‘Dnited: States] shall.
have access to any" reports or records: subjcct to th'
attorney—cllent DrIV1lece..} Congress thus: welched;
accounting needs-against’the value of protectinq the,;5 
'attorney-client priv11e«e,.and made ‘a‘considered ;- -t i
judgnent  that necessary accountablllty could:be . .
achieved without reguiringrdisclosiretiof: con‘idential‘
information. . We agree with ;hc.Congr2351onalnjudgment

-
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that. the conficences of legal’ servicef cllents ‘are
entitled to the same protection as those of private
lawyers' clients, and-see no loss of account-bll_ty
resulting £from our lack of access to information
protected by the attorney- -client privilege.

We believe that it is possible to insure that a
progran is complying with applicable regulations-
governing eligibility without disclcsure of’ elldlblllty 3o
information provided by identifiakle cliedfsl-"Our i vre
regulatlons require a program to obtain all informa-'
tion necessary to determine elicibility, and after . -
deleting information lAentl_jlnd the client, to Dreserve
the .records :for awdit and review by the Corporation.

A similar review by the state:would be aoorocrlate-%._*

. We believe, that oerxodlc review by the Corporationi S
will lnsure that the staff is complying with established

procedures and not provzdlna assistance to: lnellglble
clients. ,5 , o :

' Canon Four ot the ABA ‘Code of Professxonal Qesponsi- 

' bility. prohiblts a lawyer. from’ revealing confldences e

secrets of a.clicnt, and courts have held: that; flnanc;al.
eligibility information provided by a client is wlthln o
the privilege. "In 1974 the ABA’ Comnittee on- Ethici®

and. Professional ResponSLbllLty issued Informal Oolnion
1287 stating:that it would be a violation]oZf: Rule 4-101
for a legal: services office. to disclose the names,'
addresses, .telephone numbers ‘of its clipnts to. outsiders.:_
In:April.of this: vcar, the: Board ‘of Governors of the -
ABA passed 'a resolution opposing the Title XX reoortlng '
requirements then in effect because of the: etnxcal i
problecs -they poscd NLADA took the same position.: On
May 19, 1976, LW revoked the objectionable regulation
requiring individual recipient basic data files. Con-
sistent with those opinions, and with Congressional
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policy expressed in Section lDOS(d) of the- Legal~wm
Services Corporation Act, we belleve it wouldibe
improper for a legal services program to divulge -

either the names of its clients or identifiable
financial eligibility information to a state
auditor.: :

Sincerely,

Alice Daniel |
General Counsel

14  : 2 nyf - R ot -;” . ~.Q,

. AD
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Ward L. Koehler, EsqQ.

Long and Koehler

Suite ' l2=K i

El- Paso National Bank Building
El Paso, Texas 79901 '

APR28 1978

NATICHEL QrazingrousE
FOR LSGAL szzvices
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|
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Dear Mr. Koehler: —_—
o~ In your letter of February 27, 1978, you asked whether
the Board of Directors of the El Paso Legal Assistance '
Society could require a potential client applying for legal
répresentation to sign a waiver of -the attorney-client
privilege, in order to permit the Board to review financial
eligibility informatioq&furnished by the-client. i
i e e I . SR i : T =. :

Section 1611.6(c) of the Legal Services Corporation
Regulations p:ohibité'a'légaliSafvicés program from disclicsing
~fi§§hbial‘eligibili%y:informatién, in a manner that permits
identification of a client, to any person who is not emploved

'~ py the program, unless the client-consents.to:such édisclosure.
The American Bar Association Committee on Ethics and Profes-
sional Responsibility has made clear that such information
is protected by the attorney-client privilege, and that
members of the-advisory committee or Board of Directors oI
a program should not be given confidences or’ secrets of the:
client because there is no lawyer-client relationship between
+he client and the Board or any member of it. Section ¥,
1006 (b) (3) of the Legal Services Corporation Act requires the °
Corporation to insure that legal services activities ‘are
conducted in a manner consistent with the ABA Code. Turther,
Section 1007 (a) (1) requires the Corporation to "insure the
maintenance of the highest quality of service and professional
s+tandards, [and] the preservation of attorney-client reala-

tionships."

. !
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Sec;ion 1005(d) of the iegai Services Corporation Act
is a.significant expression of the CongrESSional judgment
that the client of a legal services program is entitled to
the same inviolate attorney-client relationship as the client
of a private law firm. It states that neither the Corporation’
nor the Comptroller General of the United States shall have

. access to any reports or records subject t¢ the attorney-

elient privilege. It is noteworthy that Section 1009(4)

“

-occurs in-the context of a series of prov1Sions dealing

with audit by the Comotroller General of the Legal’ Services

" Corporation and its grantess. The section shows that

Congress weighed accounting needs against the attorney-
client pr;vzlege and made the considered decision that the

“'¥alue of protecting the, p*iVilege outweighs the minor-

accounting inefficiencies sthat may result from denying'the
‘Corporation or the Cono;roller General access to protected
‘information. We do dot think tHat Congress intended that

_the information protected by Section 1009(d) of the Act

should be revealed to the Board of Directors of a legal
services program. ~

The Report of the House Committee on Education and

.Labor (E.R. 93- 247, 93rd Cong...lst Sessy) ‘statés that

eligibility sha2ll be determined "in 2 manner that Droduces
Utmost trust and confidences between attorney and client",
and that Congressional direction is implemented in Section
1611.6(b) of Legal Services Corporation Regulations. Requiring
waiver of the attorney-client p*iVilege would be inconsistent
with ;hat mandate. ; “

We appreciate the concern of your Board of Directors
in insuring that financial eligibility guidelin=s are followed,
but that can be done without requiring waiver of the attorney-
client privilege. - In consultation with the Corporation's
Regional Director, the Board can insure that the application
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forms used by the program are adequate to obtain all necessary
information, and that program personnel are properly trained
t5 use the forms correctly. Periodically, & member of the
Board could review a random sample of intzke applications,

from which the client's name had been deleted, to insure that
over-income applicants are not being served.  Finally, of
course, the competence and integrity of program stafi are
' the major means of insuring that the eligibility guidelines,
and all other Corporation Regulations,.are being followed.

The Corporation firmly believes that the clients of a
Tegal services program are entitled +to high quality assistance,
dignified treatment, and to the maximum extent possible, all
the advantages that would be available if the person were =~
able to afford private ;legal assistanceg.-- . S T ST O

st 5 3 J ] oblv e SanE S £ Pegedelen e ) v
e Ponh el these reasons, your request for a waiver of
Section lGll.S(c) must be:denied.’ R R T R ST e

ciied Bl "Veryltfuly yours, -

SR A R U
P}
n

O TR
T o

Alice Daniel :
. General Counsel. 7'~

cc: David Gilbert
Israel Galindo

. 8,
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Mar+ha Robinson, EsQ. Mgl |
" Chairperson ' ¢ SATIONAL oy v omvpnp ‘_l
Ethics Committee i OFOR LEGAI (;:?JLm i
. --Los Angeles County Rar Association, . = = S5 JERTILES ¥l

2553'606 5. Olive Street, Suite 1212- . . = i
' Los Angeles, California 90014 :

Dear Msg iobinson:

N you ‘know,. the Legal Services Corporation was
'-};---established by an Act of Congress to provide financial
-2Z2: gupport to legal services programs assisting the poor,
_ 7 _who otherwise would not have  access to our system of .
e b € e The . Legal Aid Foundation of Long Baach
is a recipient ofiiegaltServices Corporation funds
iy R at a.current1annual level of apprdkimately.$432,000.;,:
sl We have.been informed that the Board of Directors -
_of the Legal aid Foundation-of Long Beach has asked
- our committee whether it is ethically proper for.a :
staff attorney of the Foundation to divulge to the

Board. financial eligibility information furnished to
. the Foundation by a named client. - i A =

Smiinie The Legal Services .Corporation Act requires us -
+o enforce regulations governing'finanCial eligibi-
lity for assistance, and Section 1008 authorizes.the

- ‘Corporation to require whatever reports may be )

: necessary to insure that recipients of Corporation
funds comply with the Act and our Regulations, but

Section 1009(d) of the Act states that "neither

. - " the Corporation nor the Comptroller General [of the
| perle United States] shall have access to any reports oOr
HIECTORS records subject to the attorney-client privilege."
e Clipioen - Congress thus weighed accounting needs against the

£
value of protecting the attorney-client privilege

SN and made a considered judgment that necassary account-
' ability could be achieved without requiring disclosure
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©of confidential information.: We agree with the Con-
gressional judgment that the confidences of‘legal services'.
‘clients are entitled to the same protection as those of

- private lawyers' clients, and see no loss of accountability
resulting from our lack of access to information protected
by the attorney-client privilege. A :

,.-  We appreciate the concern of the Board of Directors
- Of the Legal aid Foundation of.Long Beach, which is-
- interested in insuring that the program is ‘complying with

. "'Bodrd policies governing financial eligibility, but we-
- believe those policies .can be enforced without.disclosure
.. of confidential informations=: After investigation; we are
. . satisfied that the procedures followed by the Legal - -
~Aild Foundation of Long’ Beach are adequate, and we have

- £hem ocut. The Legal‘Aid Foundation preserves sor. audit

-:Z£ull-confidence in_the integrity of the staff in carrying

--and review by its Board of Directors.and the Corporation

" eligibility records-that delete information identifying
the client. Periodic review by the Corporation and by
the.Board will insure that the.staff is complying with

" established procedures and not providing assistance. to
inegligible clients. '’ o . 3 Togpaii I pC RS

Canon Four of the ABA Code of Professional Responsi-

'bility and Section 6068(e) of the California Business and .””

Professions Code prohibit a lawyer from revealing con-
fidences or secrets.- of a client, and in People v..Canfield,
12 Cal. 3rd 699, 704 (1974), the Court held that financial
eligibility information provided by a client is protected
by the privilege. The Corporation is in agreement with
the view expressed in Formal Opinion 334 of the American
Bar Association Committee on Ethics and Professional
Responsibility (August 1974) that a client of a legal
services program does not have a lawyer-client relation-
ship with members of its governing body. The Los Angeles
County Bar Ethics Committee reached a similar position

in Opinion No. 339 (September 27, 1973, revised Dacamber &
1573), as did the North Carolina Bar in Ethics Ooinion

CPR 68. Consistent with those opinions, and with the
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The Legal Services Corporation is responsible for provid-
ing funds to programé around the country that offer free legal
assistance to persons unable to afford such services. The
Legal Services Corporation Act imposes on the Corporation the
further responsibility to "insure that all attorneys. while en-
gaged in legal assistance activities supported in whole or in
part by the Corporation, refrain from . . . any . . activity -
prohibited by the Canons of Ethics and Code of Professional
Responsibility of the American. Bar Association . . S04 2 N8 Cl
§2996f (a) (10) . '

One of the most revered duties of any attorney is his or her
responsibility to preserve the confidences and secrets of a
eliéent. . "This responsibility is described in Canon 4 of the Code
of P:ofessional Responsibility and the Disciplinary Rule. (DR 4-
101) that relates to that Canon. In a series of opinions over
the last decade, the American Bar Association has clearly
established that. the identity of a client served by a legal ser-
. vices program is a "secret" within the meaning of Canon 4, and,’
hence, protected from disclosure except under certain narrowly
defined circumstances. Where legal assistance is supported with
funds appropriated by.Congress, the lawyer's duty to preserve th
secrets of his or her clients may conflict with the responsible
agency's legitimate need to ensure that funds are used in the
manner for which they were intended. Therefore, it seems reason-
able to expect the agencies to seek some accommodation between
accountability and professional responsibility, particularly
where the alternatives are unacceptable.

Although both current and -proposed Administration on Aging
regulations recognize the client's right to confidentiality and
seek to ensure that client identity information is not released
an agency providing legal services without client consent (see
current 45 C.F.R. §1321.139 and proposed 45 ¢ F. R, §132k.29), 1
understand that Nevada and other state agencies administering
Title III either do not appreciate the. problem or care about th
conseqguences of their demand which they justify by reference to
a provision of HEW's administration of grants regulations, 45
C.F.R. §74.24. This provision deals with access to grantee rec
and states that HEW or its representatives "shall have the righ
of access to any books, documents, papers, OT other records of
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grantee which are pertinent to the HEW grant, in order to make
audit, examination, excerpts, and transcripts." Clearly these
two provisions must be read so as to effectuate the underlying
purposes of each. The funding agency's right to access must not

be .exercised at the expense of client confidentiality where it
does not need to be.. g

The conflict between the interests is by no means irrecon-
cilable. Washoe Legal Services offered to permit an independent -
auditor hired by the program to verify the statistical information
submitted to the state agency. .The auditor would have access.to
client identity information, but would be under an ethical obliga-
tion similar to that of an attorney to keep the information
confidential. This solution has been used successfully by legal
services programs in Pennsylvania to account for ‘their Title XX
funds. A recent Informal Opinion of the American Bar Association
(No. 1443) has sanctioned this alternative as well.- s

‘Washoe's offer, which is decidedly reasonable in that it would
permit its attorneys to meet their ethical obligations to their
clients while still meeting the legitimate needs of the state
agency to ensure that funds it administers are being used for the
purposes for which they were intended, was repeatedly rejected or
met with clearly unacceptable restrictions which violated the"
obligation in issue. Although in recent days -some progress has
been made toward reaching an acceptable resolution, Washoe still .
has no firm guarantee that its Title III funding will continue be-
yond the brief period allowed for appeal of the termination,
decision.

~ Assuming that the decision to terminate is upheld, Washoe

Legal Services will be faced with a Hobson's choice: either. they
must turn over the names and addresses of their clients to the
funding agency in violation of their ethical obligations to those
clients, risking possible bar-imposed sanctions in the process, not
to mention placing in issue continued funding from the Legal Ser-
vices Corporation, or forego substantial supplemental funding that
has enabled them to provide much needed services to additionale s
senior citizens residing in the area served by the program. Not
only is it unnecessary and unreasonable that Washoe should be faced
with this choice, it also invites a result that is inconsistent
with the clear congressional mandate of The Comprehensive Older
American Act Amendments of 1978 (P.L. 95-478) that Legal Services



&
.

SN

b

=

T~
s LEGAL SERVICES CURPUR 110

v 3
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-Corporation funded programs be given preference in decisions
awarding Title III légal services funds. '

Section 307 (a) (15) (B) requires state plans for the use of
those funds to assure that, in addition to selecting the best
entities to provide legal services, area agencies on aging will

- contract for the use of these funds with either Legal Services

currently imposed on Programs by the Legal Services Corporation
Act that the Commissioner of the Administration on Aging deter-
mines to be appropriate. i ; '

If the agencies that administer Title III funds insist that
legal services attorneys violate their ethical obligations to their
clients as a condition of funding, Legal Services Corporation
grantees, which in many areas are the only experienced programs
capable of providing legal services to the elderly, will not be
able to.contract with those agencies. Section 306 (a) (2) requires
that at least 50 percent of the amount allotted for social services
in an area under Title III be used for three categories of services
including legal services, and that some funds must be expended in
each area for each of the three categories. Area agencies on =

and as ‘an HEW official, you are charged with final interpretation
of the statutes and regulations at issue. I therefore urge you to
take the following steps: First, to seek a stay of the termination
proceedings against Washoe Legal Services, and second, to secure

=203~
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the adoption of an official position, applicable to all legal
services programs funded by HEW, that recognizes the ethical
obligation of attorneys not to reveal the secrets and confi-
dences of their clients. I am certain that procedures can be
established that would provide state agencies with the informa-
tion they believe necessary to fulfill their audit responsibili-
ties to HEW, without forc1ng a breach of client confldences or

the termination of services.

T would be happy to discuss.this issue further w1th you at
your earllest convenience. :

Sincerely,

Mafio Lewis
General Counsel

cc: Washoe Legal Services

-204-
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1 MAY 1880

Mario Lewis, Esquire
General Counsel ;
Legal Services Corporation
733 Fifteenth Street, N.W.
Washington, D.C. 20005

Dear Mr. Lewis:

This is in response to your letter concerning the
client confidentiality obligations of Legal Services
Corporation grantees which also receive funds under HEW-
administered programs, such as Title III of the Older
Americans Act. I am in complete agreement with your
suggestion that HEW's position on the requirements for
federal and state auditing of Department-funded legal
services programs take into account the obligations of
legal services attorneys to protect the confidences of
their clients.

: As you are aware, the Title III program is a joint
federal-state program and is run primarily by the states,
with HEW providing federal matching funds. At the time I
learned about the termination of Title III funding for
Washoe Legal Services by the Nevada Department of Human
Resources, the Commissioner on Aging, Robert Benedict, who
has responsibility for administering the Older Americans
Act, had already contacted the state agency. He had, in
writing, requested the state agency not to terminate Washoe
Legal Services solely on the grounds of its refusal to dis-
close a list of the Title III clients it had served. Upon
request, the Commissioner also provided a copy of his
statement to Washoe Legal Services, and it is my under-
standing that the legal services program has obtained an
injunction against termination of its Title III grant. At
the same time, in response to your letter, I have asked my
staff to pursue the matter with the Commissioner on Aging
and the state agency. A copy of the Commissioner's most
recent letter to Nevada is enclosed, and my staff will be
following up on. it.

With respect to the general policy issue you raised,
I share your goal of developing policies that would permi

- s—%
S ey A e Geq;ral Gosisey
KRCCEWNED
[t e £ e e
date
-205-
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Legal Services Corporation grantees to furnish Title LIX,
or other HEW program, services consistent with the con-
fidentiality obligations of the attorneys providing those
services. The final Title III regulations, published in
the Federal Register on March 31, 1980, (45 FR 211263,
reflect this concern and authorize access by government
monitoring agencies only to that information which is
regquired to ensure that the programs funded are adminis-
tered properly and serve only eligible clients. The
preamble to the regulation explains that we expect moni-
toring agencies to use the least intrusive means Possible
to obtain necessary information, and Suggests the use of
an independent auditor, as you recommended in your letter.

Needless to say, this present policy is not cast in
stone, and I would be glad to meet with you to discuss any

Sincerely,

b

can Z7Z.(RBernstein

Enclosure

CC: Robert C. Benedict
Commissioner on Aging

Cesar Perales

Assistant Secretary for
- Human Development Services

-206-
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Writer's Direct Telephone
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Jean 2. Bernstein, General Counsel
Department of Health and Human Services
. 300 Independence Avenue, S.W.
Washington, D.C. 20201

‘Attention: Helen Trllllng, Esq
Dear Ms. Bernsteln.

: This letter is intended as an initial response to your letter:
of May 1, 1980, inviting the Legal Services Corporation to suggest
proposals "for establishing an ‘appropriate balance between the
interests of both government and beneficiaries in the proper use of
grant program funds and the right to confidentiality of beneficiaries
receiving legal and other program services." We have not attempted
. to describe in detail the specific course that HHS should take in.-
-developing and implementing a policy in this area. Rather, we have
outlined the considerations that we recognize as applicable in the
policy development process, and suggest the approaches we believe
appropriate in light of the variety of considerations that are
involved. We have also attempted to address the principal concerns"
expressed by various members of the HHS staff in our conversations
over the last several months.

The prlmary issue that must be faced in’'designing any policy is
. the'degree to which .a client's right to privacy and a legal services
attorney's ethical obligation to protect that client's confidences
and secrets, including his or her 1dent1ty, are superior to the
demands of a fundlng agency for access to information maintained by
the legal services program about the client and his or her legal
problem. Neither the Corporation nor any of its grantees have
‘suggested that a fundlng agency may not have legltlmate needs for
information about the clients served by a legal services program.
The question is whether the information requested is, in fact,
necessary for the agency to-fulfill legitimate governmental interests
and whether the need may be met by aggregate statistical data, by
client-specific material cleansed of identifying information, or
octherwise by independent or cooperative verification of data.

Hooaars kagtain, Chaimae . el P RNV S
1 ' 1S NS i ~ '_2 07— :\
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At the outset, it should be noted that where the issue of client
confidentiality versus access to client information has been raised,
the information needs the funding agencies have sought to satlsfy
have related to the performance of the legal services programs
under the terms.of their grants or contracts; the issue -has not been
ralsed as a result of suspected wrong-doing by individual clients, '

ncr has the aim been to dlsquallfy individual clients from receiving
services. Thus, the government's information needs do not have any
relation to the identity of 1nd1v1dual cllents.

'In recent years the Supreme Court has recognlzed that 1nd1v1duals
have constitutionally protected rights to privacy in avoiding compelle
disclosure of personal matters, and have generally established that
those privacy interests should be respected whenever possible by the
government. Where a protected interest is jeopardized by state action
the-Court has balanced that privacy interest against the legltlmate
state interests that are at stake, and has required the state's
action to be narrowly drawn. See, e.g., Roe v. Wade, 410 U.S. 113;
93-S. Ct. 705, 725 (1973); Planned Parenthood of Central Missouri wv.
Danforth, A28 1.8. 835 96 8. Ct,.. 2831, 2847 (1976); NiXomn .
,Administrator, General Services Admlnlstratlon, 433 0.8, 725,;-757;
97 . 8. CE. 277 (1977) :

In addltlon to the protectlons guaranteed by the Constltutlon,
there are limitations- on an attorney's disclosure of client infor-=
~mation that are mandated by the nature of any professional relationshi
as-well as those specifically imposed by the ethical obligations of

the -legal profession.” Professional relationships are premised on the
development of mutual trust and confidence between the client and the
service provider whose assistance is sought, 1/ since the ability to
provide adequate services depends on the full and free revelation by
-the client of all information that might relate to the problem at
hand or other problems that may be of concern. The. client who is

not assured that these revelations are made in the strictest of
confidence, cannot be expected.to be totally candid about those
matters that he or she would not want~revealed to a third party.

Communications between lawyer and cllent have tradltlonally
been regarded as confidential. Legal services clients have a recognized
interest in and expectation of non-disclosure of information they have
prov1ded to their attorneys. The fact that a legal services program
is publlcly funded should not be taken to signify to a client
receiving professional services that the transactions 'are not subject
to protection or that the client's communications are open to scrutiny
by a third party. ; :

L/ Legal Services Corporation's regulations require that--
e A recipient . . . adopt a simple form and
procedure to determine eligibility in a
manner that promotes the development of
trust between attorney and client.
45 CeFeR. §1611.6(a) .

=208~
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The attorney's obligation to protect a client's confidences
and secrets is delineated by the ABA Code of Professional
Responsibility and the opinions- that interpret it. State codes
of professional responsibility have generally adopted the ABA
Code and have made its precepts an integral part-of the law of
each state. Attorneys who breach the provisions of the Code are
subject to disciplinary action, including disbarment, by the bar
or the courts of state. Canon 4 of the Code requires that a lawyer
should preserve the confidences and secrets of a client.2/

The ABA Code recognizes that the obligation to preserve v
secrets and confidences is not without limits, however. TIn addition
to practical limitations that may be required by modern law-office -
practices3/, the Code recognizes that there are circumstances :
under which the client's expectations may have to give way to other

27 According to Disciplinary Rule 4-101(a), confidences are
, those items of information that are protected by the
- - attorney-client privilege as determined by the evidentiary
rules of each jurisdiction; confidences would most likely
include substantially all of thé information that is to be
-- found in a client's file that relates to the facts and
---legal issues of the case. Secrets, which are much broader
-7 in scope than confidences, are those other items of
~*--information gained in theprofessional relationship that
° the client has specifically requested to remain confidential,
-~ or the disclosure of which would be embarrassing or likely
© to be detrimental to the client; secréts would include
financial and personal data about the client and, for legal
services clients, the client's identity itself. Although,
- in general, opinions of the ABA have not recognized a client's
--:1ldentity to be a secret.under the Code, an exception has
'~ -been carved out for legal services clients in ABA Informal
Opinion 1287 (June 7, 1976) which states that the names,
addresses and telephone numbers of legal services clients.
are secrets within the meaning of DR 4-101. 1In addition,
at least one State Supreme Court - Pennsylvania - has
specifically included in its rules a provision making the
identity of any client,. whether represented by a legal
services program, private attorney or other legal counsel,
a secret under the state's ethical rules. The obligation
of the attorney to preserve the client's secrets extends
to information that may be available elsewhere, even if a
matter of public record, like a court pleading.

3/ For example, it is recognized that confidential information
may have to be revealed to partners, associates, paralegals,
secretaries and other employees of the law firm in order to
adequately provide necessary legal services (DR 4-101(D)),
and that the reality of technology may require the revelation
of some information to computer service bureaus, accounting
firms and others under contract to the law firm. (Ethical
Consideration 4-3) ey
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considerations, as when required by law or court order. Thus,
when ordered by subpoena enforceable by a court of competent
jurisdiction, the lawyer may reveal confidences or secrets, and
need not risk being held in contempt of court (DR 4-101(c) (2)).

In light of both the client's legitimate expectation of
privacy .and the lawyer's obligation to maintain the confidentiality .
. of - information entrusted to him or her, the stated government
interest in particular identifiable client information must be
carefully assessed in light of the actual demonstrated need for
this' information. .- Any policy developed by HHS should be premised
on the fundamental notions that (a) all requests for access to
information, whether confidential or not, should be justified
by the need to fulfill a particular agency function, and (b) there:
is a strong, almost irrebuttable, presumpticn against access to
confidential and/or client-identifying information that can be
overcome only by a demonstration of need arising from a prevailing
governmental interest that cannot be met in a less intrusive
fashion. C ER 3 :

---° The Corporation recognizes that it as well as other agencies
- with responsibility for monitoring the use of public funds have
legitimate needs for access to information maintained by the
programs they fund. Certainly, a policy that gave carte blanche
acéess to all programrecords, whether confidential or not, could
-provide ‘the.funding agencies.with some, although not all, of the
information that they would need to monitor those programs, but
“would provide much unneeded and probably useless data, and run
headlong into the confidentiality conhcerns discussed above.4/

4/ ° It should be noted that neither the Social Security Act

.- ‘'nor the current HHS regulations actually require the

- inspection of individual case files. In 42 U.S.C. §1397e
it is merely stated that "the Secretary shall provide for
the continuing evaluation of state programs...." 1In

45 CFR §201.10(b) it speaks of "statistically selected
samples of individual cases," and 45 CFR §228.70(a) (13)
deals with "financial and other records pertaining to the
program...."” Thus, an HHS policy recognizing the special
confidentiality concerns of legal services providers would
not conflict with existing law. In fact, such a policy
would be in harmony with the confidentiality policies
expressed in 45 CFR §205.50 and 45 CFR §1619.4 (Legal
Services Corporation regulation on Disclosure of Infor-
mation) .

-210~-
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An administrative consideration of importance to legal
cervices programs having both HHS and Corporation funding is

the desirabilit
monitoring proc

£iinding source:

-involve grantin
records that an
confidential.

of arbitrarines

vy 'of administrative compatibility between the
edures of both funding sources. It isdinthe
interests of simplified and uniform program administration, as
well as the eguitable treatment of clients, that the same
protections apply to all client records, without regard to
the funding source. Indeed, the designation of a particular

. for services to a client may be simply a '
function of a program's cost allocation proceduré. The questioh
6f whether to grant access to particular client records may turn
on the random fact of the funding source designation and may
g the agents of one funding source access to
other funding source would wish-to have remain

T
S

“well as tamper W
merely because o

his anomoly would introduce an undersirable element
into legal services progran administration, as

ith the privacy rights of individual clients

f their funding source designation. il

.7 Most gquestions regarding guantity and'typé of services

_provided, eligibility of clients served, and maintenance of
effort by programs-can be answered, at least in the first
instance, by aggregate statistical information compiled by
.programs from their own records. Only in those instances
where there is some reason to doubt the validity of-that.

.statistical inf
-behind the stat
'should have the

o
i

rmation should there be any reasomn to look
stics themselves;, and the funding agency ' -
purden of justifying why, with several less

;intrusive.alternatives available, it is necessary to have

~actual access to client-identifying information.

Most discrepancies between actual services .and reported

;épatistical data are probably explained by defects in the data
_collection and reporting systems. Such defects can be uncovered
-and corrections suggested by independent‘audltors, who may be
_the same auditors who perform required‘financial audits for

legal services programs. Such auditors can judge the adequacy
_of a variety of systems and can confirm those judgments by

" random sampling
expansion of co

n

of records. In recent years, with the
tractually-administered human service programs,

‘auditors have gained increasing experience in working with
state and federal monitoring personnel to determine those

areas of program operations of particular concern and to design
ch to isolating the problem systems. Such

the best approa
auditors acknow
funding source

1
o

edge a professional obligation to inform the
f significant problems jdentified by their review.
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To the extent that guestions about the validity of statistical
information cannot be resolved by evaluating the -systems. that.
produced the data, other verification techniques can be utilized.
Once again, the independent auditor can contract with the program
to sample in more detail the records that provide the back-up
for the statistics and can certify to the funding agency that
statistics are accurate .or can estimate a realistic error rate.

. One issue among several raised by HHS staff is why it.is
preferable to employ an independent auditor, under contract to
the legal services program, as opposed to an auditor or other
employee of. the funding agency. The difference is critical
with respect to maintaining the client's privacy, a trusting
relationship and the lawyer's ethical obligations. &n auditing
firm is bound by its own professional responsibility to maintain
independence and objectivity in its review of the program. It
owes both the program and the funding agency an obligation of
unbiased disclosure of significant problems affecting program
‘administration. - Nevertheless, because of its contractual i
relationship with the program, the auditors are under the same
confidentiality obligations with respect to client data as-are
employees of the program. The ABA has sanctioned the use of -
independent auditors to review identifiable client records,  albeit
- in a slightly different context (Informal Opinion 1443, December 10
1979). By contrast, employees of the funding agency or auditors’
under contract to that agency are under no direct obligation to
the-program's clients to maintain the confidentiality of the
~data collected. : oA ' ' ‘

Other alternatives are available and have been used with
mixed success by legal services programs around the country.
Because some alternatives have imposed severe administrative
or .financial burdens,6/ several -programs have decided to refuse
funding and forego providing additional services rather than.
accept the burdensome alternative monitoring procedures required
to protect client identifying data. However, other programs have
reported more success with a variety of alternatives and these
may be acceptable under specific local circumstances.

6/ One program informed us. that they were forced to hire a

LS full-time clerk to maintain a system of duplicate files.
As a result, the program had administrative .costs of
£99:000, or. 33%, on a $66,000 Title XX contract. Certainly,
such disproportionate allocation of resources that should

be devoted to client services should be avoided. .

-212-
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Underlying all of these various alternatives is the
presumption that clients should not be requested to give
their consent to the disclosure of information that-they
have -given to their attorneys. Not only would such a
regquest severely undermine the development of confidence
and trust between the attorney and client, since the client
would know at the outset that his or her confidences would
not be maintained, but the notion of consent is inherently
coercive. Even though requests for consent can be made
at the conclusion of a client's case and special efforts
made to ensure that clients understand that they are in
no way obligated to give their consent, nevertheless, the
Legal Services Corporation's experience-with such a system
in its attempt to measure client satisfaction with services
as part of the Congressionally-mandated Delivery Systems
Study indicates that response rates are generally low and
the sample of clients drawn may be severely skewed. One of
the most likely reasons for this result is that without the
coercion, most clients are unlikely to give their consent
to disclosure. Such a system is unlikely to produce infor-
mation that would be useful as a monitoring tool.

. In addltlon to verification of statlstlcal data provided

by programs., funding agencies may have other legitimate
monltorlng responsibilities or. research needs that can be
met in a variety of ways short of gaining access to identi- s
tlable client records. There is developing a relatively refined

"state:of the art" in the evaluation of quallty of legal services.
One approach to such assessments is to review the overall
quality of a partlcular program, evaluating, among other things,
the range of 'services offered, the quality of program management,
staff quallflcatlons, intake procedures, caseload management '
‘and review procedures. This approach starts with the assumption
that the quallty of a program's services is.a function of the
total program's operatlon, not the particular judgments made or
services provided in individual cases. Client confidentiality
. is a basic tenet.of this approach and individual files,
cleansed of all identifiable client information, are generally
‘only: v1ewed as examples of particular systems 1n use in the
program.

A second approach to quality assessment is a peer review
system, whereby attorney evaluators discuss randomly selected
case files with program staff providing the services. In order
for such a system to be at all valuable, the evaluators must
be attorneys who are familiar with the kinds of services that
are actually being provided. Again, the confidentiality of the
clients is scrupulously safeguarded, so that the evaluators
will not learn anything that might undermine the evidentiary
privilege.
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Ms. Joan Bernstein

Page Nine

This is in sharp contrast to the medical services programs
(Medicare and Medicaid), in which payment is generally made on
a fee-for-service basis for specified services provided to
individiual patients. The payment system that deve loped under
Medicare and Medicaid derived from the original policy choice
to utilize the existing private-practitioner delivery system
and, therefore, to impose strict individual practitioner
accountability. The public provision of legal services has
developed differently, on the basis of a staff program model
with an integrated national administrative structure. Thus,

- the differential treatment of the protection afforded the

"delivery of publicly-financed legal and-medical services is
accounted for by differing historical policy. choices and
their administrative applications. :

_ Throughout this letter I have attempted to discuss the
issues and concerns without specifying the form that a policy
designed to address them should take. . Nevertheless, there

are a few benchmarks that should be kept in mind in designing
such a policy. First it should be national in application

and focus. That is, it should apply to all programs funded

by HHS, whether administered on a national, state or local.
level. State and local information requests turn on actual

or perceived duties to HHS to ensure-accountability in

the use of federal funds. Standards must be established

and enforced on a national level, to ensure fairness as

well as consistency in application. The standards that are
developed must supersede any locally-determined contract
provisions to ensure that clients' rights are protected even

if their attorneys are not aware of or willing to press for
their ethical obligations. Any policy must treat confidentiality
as an issue of paramount importance and must be premised on .a
strong presumption that information demands must be fully
justified and that disclosure of client-identifying information
will be presumed to be unwarranted except under unusual
‘circumstances. : ' :

Finally, I assume that any action that is pending or ;
planned against legal services programs, including those -in
Pennsylvania, that have refused to grant access to identifiable
client data will be halted, pending final resolution of the
issues discussed herein.
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1T look forward to having the opportunity to discuss
se issues further and to begin to frame a permanent .
icy for all HHS-funded legal services programs. - Please

i
tact Linda Perle of this office if you have any additional

Sincerely,

Mario Lewis A
General Counsel -
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279 Committee on Ethics and Professional Responsibility 1081

“... The continued use of the name of a deceased or former partner,
when permissible by local custom, is not unethical, but care should be
taken that no imposition or deception is practiced through this use.”

In Formal Opinion 208, it was stated,

““The Committee again emphasized that the name of a former member
of a law firm should not be used in any manner that would be misleading
or deceptive. To comply with this limitation, it is not uncommon to show
a former member is deceased or has retired from the practice by indicating
after his name the date he became and the date he ceased to be a member
of the irm.”

The past partnerships listed should be direct predecessors of the present
partnership.

Subject to the limitations herein referred to, the Committee is of the
opinion that the proposed letterhead does not violate the Canons of Ethics.

Informal Opinion 1081 February 3, 1969
Audit of Legal Services
Office—Confidential Communications

You have directed the following inquiry to this Committee as to
whether the auditing of case files of neighborhood legal services offices
invalves a possible violation of the Canons of Ethics. We are told that the
general accounting office has need to examine such files and that access is
needed to determine, among other things, the types of cases handled, the
results obtained, and whether income eligibility requirements are being met.
It is proposed that the information sought will be obtained from intake and
case disposition forms used by the legal services offices, but that any infor-
mation in the form which would enable the general accounting office to
identify the client will be blocked out.

The Canon primarily involved, Canon 37, states in part:

“It is the duty of a lawyer to preserve his client’s confidences. This
duty outlasts the lawyer’s. employment, and extends as well to his em-
ployees; and neither of them should accept employment which involves or
may involve disclosure or use of these confidences, either for the private
advantage of the lawyer or his employees or to the disadvantage of the
client, without his knowledge and consent, and even though there are other
available sources of such information.”

In view of the care it is proposed be taken not to divulge information
which would identify the client, it is our opinion that the furnishing of other
information to the general accounting office would not violate Canon 37 of
the Canons of Ethics. See Informal Opinion 1002. Moreover, in the opinion
of the Committee, the proposal to block out certain items in the copy of the
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; 1081  Informal Opinions 280

intake and case disposition forms furnished to the general accounting office
is proper and there appears to be no necessity to block out any other items.

Informal Opinion 1082 November 20, 1968
Branch Office of Law Firm

You have asked for an opinion with respect to the following:

““We are contemplating the opening of a branch office of our law
firm in our city. ... My basic question goes to the ethicality of having
a main office and branch office in the same city. Our main office would
remain in its present location, a downtown office building containing
various business and professional tenants. Our branch office would be
located approximately two to five miles away, in the western area of our
city, consisting mainly of suburban residential areas and shopping dis-
tricts. ... Our city has a population of.about 65,000 and is the trade’
center of an area approximately 500 miles in diameter. We are the largest
city in our state. No other law firm in our city has a branch office. . ..

““The second portion of my question goes to the ethicality of the
type of sign used. There is one other law firm with an office in the
general area we are contemplating, and they have established an office
in aresidence and have erected a yard sign. This firm’s sign contains the
words “Lawyer A, Lawyer B—Attorneys at Law.” The letters are approxi-
mately two to three inches high. If our firm establishes a branch office,
would it be ethical for us to erect a similar sign in the yard of the
building we occupy, assuming we are the only tenants?

“The third part of my question goes to the permissible type of
letterhead to be used by our firm in the event we do establish the branch
office. I have enclosed a number of proposed letterhead styles, and
would appreciate the opinion of the Committee as to which ones might
be permissible.

[PELTON IV S e e

First, it is our opinion that there would be no impropriety in establish--
ing a branch office and using the firm name for that office as well as the
principal office of the firm. See Informal Opinion 959.

Next, we believe that a single, dignified and unostentatious “yard sign”
or “shingle” such as you describe, placed in the yard of the building of which
your firm is the only occupant, would not be improper.

Finally, we believe that any of the proposed styles of letterheads (See
Appendix A) would be ethically acceptable. Our personal preference, for
purposes of clarity and because the branch office is identified as such with
its address separately stated, is Example 2 in Appendix A.




AMERICAN BAR ASSOCIATION

COMMITTEE ON ETHCS AND PROFESSIONAL RESPONSBLITY

-Res !ﬁfomal Opinion 1287 June 7,1974

OEO Legal Services Client
Swrvey Proposal

The Committee has been requested to issue its opinion on whether
proposed procedures for surveys to be conducted by an outside
pon-profit research group which include interviews of clients of Legal
Services Offices are such that the Legal Services Offices can ethically
participate. The primary objective is stated to gain research data for the
outside group, but in order to gain access to the data, the group would
design the survey to produce data desired by the Legal Services Center
whose clients were interviewed and in respect to client priorities.

Outlined procedures include:

(a) Initial telephone contact with the client by an employee of the
Legal Services Office to determine whether the client is willing to be
interviewed. (An offered alternative was contact by the outside research
group to determine whether the client wished to be interviewed.)

(b) The questions asked would relate to such topics as client
demographics, accessibility of the Legal Services Office, client
satisfaction with services, citizen participation, legal education and legal
service priorities. No questions would be asked concerning specific fact
situations or individual cases.

The survey questions would be submitted to the Board of the Legal
Services Office. The proposal stated that one of the Board's functions in
reviewing the questions would be to make sure that none of them
violated the lawyer-client privilege. As a further precaution, the client at
the time of interview would be advised that he need not answer any
specific question to which he objected.

(c) The clients to be sampled would be randomly selected by the staff
of the Legal Services Office. (An alternate was offered that the staff or

American Ber Amocistion Committse on Ethics and Professionsl Responsibility 1155 East
€0th, Chicago, Itlinois 60637 Telephone (312) 493-0633 CHA/RMAN: Lymen M. Tondel, i,
One Stats Street Plazs, New York, NY 10004 O Betty B. Fletcher, Seattie, WA O Harry
Gershenson, St. Loukk, MO OThomas C. MacDonaid, Jr., Tampa, FL O Harold L. Rock, Omeha,
NB DJohn F, Sutton, Jr., Austin, TX D Lewis H. Van Dusen, Jr., Philadelphia, PA O Shermen S,
Welpton, J&r,, Los Angsles, CA D §TAFF D/IRECTOR: C. Russsll Twist, 1155 E. 60th St
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2 INFORMAL OPINION 1287 UUNE 7, 1974)

the research group would be willing to perform this task using chent
records furnished by the Legal Services Office.)

(d) Procedures would be followed so that mno individual chent
identification would be possible after the interview data had been
collected.

The issues raised appear to be the following:

(1) Are the names, addresses and phone numbers of clients of Legal
Services Offices such information that they are “confidences” protected
by the attorney-client privilege or “secret” information made so by client
‘request or *‘secret” by virtue of the fact that revealing the information
might embarrass the client or be detrimental to him, so that revealing
that information, absent consent, would be a violation of DR 4-101 (B)?

(2) If consent to interview is obtained, and the indicated assurances
are given to the client that no questions will be asked which relate to the
facts of his individual case and that his anonymity will be assured, does
the Legal Services Office have a duty to make sure this is done?

(3) If the answer to (2) is yes, are the outlined procedures appropriate?

The questions will be answered in order:

(1) In the view of the committee, the names, addresses and telephone
numbers of clients of a Legal Services Office are secret within the
meaning of DR 4-101 (A) since it might be an embarrassment to the
client for any number of reasons to have it revealed that he was a client of
the Legal Services Office.

Accordingly, it would be in violation of DR 4-101 (B) for the Legal
Services Office either to grant access to the records to the outside
research group to select the random sampling of clients or to release the
names, addresses, and phone numbers so that the outside research
group could seek comsent to interview the clients. All screening and
client contact for the purpose of gaining consent to interview would have
to be done by the Legal Services staff. Further, the staff would have to
make sure that a full disclosure within the meaning of DR 4-101 (C) (1)
was made to the client. :

In the context of full disclosure to clients in poverty groups who in
general would tend to be lacking in education and sophistication and
might be more likely to be submissive to such requests, particular care
must be taken to assure that they have a full understanding of what they
are being asked to consent to and further that whether they consent is a
completely voluntary matter with them, a consent which they can deny
without a sense of guilt or embarrassment. As stated in F.O. 250, “The
duty of an attorney to his clients is one of great delicacy and
responsibility and sometimes of apparent hardship.” That owed to the
Legal Services client is no less than that owed to any other client.

P I
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AMERICAN BAR ASSOCIATION

COMMITTEE CN ETH D FROFESSICNAL RESPCNSEBILITY

Re: Formal Opinion 334 August 10, 1974

Legal Services Offices: Publicity; restrictions on lawyers’ activities as
they affect independence of professioral Judgment client confidences
and secrets.

CANONS, DisCIPLINARY "RUu-:s AND ETHICAL CONSIDERATIONS
citep: Canon-2; Canon 4; Canon S; DR 2-101(A) and (B)(6); DR
2-103(D)(1); DR 7-107(G); DR S$-107(B); DR 7-101; DR 2-102; DR
2-104; DR 4-101(B)(1); EC 2-2S; EC 23; EC 3-1; EC 2-27; EC 2-28; EC
S-24; EC 5-23; EC 5-21; EC 4-2; and EC 4-3.

Publicizing the services provided by a legal services o_ﬁice is proper
within limits herein prescribed. The activities on behalf of clients by the
staff of lawyers of a legal services office may be limited or restricted only
to the extent necessary to allocate fairly and reasonably the resources of
the office and to establish proper priorities in the interest of making
maximum legal services available to the indigent and then only to an
extent and in a manner consistent with the requirements of the Code of
Professional Responsibility. Board supervision of the activities of a legal
services office may not interfere with the lawyers' preservation of client
confidences and secrets.'

1. The Committee has heretofore issued a number of informal opinions upon various aspects of
the above subject (Nos. 992, 1081, 1172, 1208, 1227, 1230, 1232, 1234, 1252, and 1287) and one
formal opinion upon the subject generally (No. 324), some of which have been misunderstood in
some quarters, and one of which (Informal Opinion 1232) it declined 2 request to reconsider
(Informal Opinion 1262). In view of the importance of the subject, the Commirttee held a public
hearing on October 25, 1973, in San Diego, California, on advance notice published in 39 A.B.AJ.
976 (1973). It was held during the annual meeting of the National Legal Aid and Defender .
Association. A large number of interested persons testified at the hearing. The Committee published
a proposed opinion in 60 A.3.4.J. 329 (1974). Numerous comments were received and considered
by the Committee. From all of this it is manifest to the Committee that there is widespread interest
in the subject which justifies the issuance of another formal opinion claboraung and cl:mfy'ng
Formal Opinion 324, issued more than three years ago, and relating the various informal opinions
cﬂed to it.

American Bar Association Committes on Ethics and Professional Responsibility 1155 East 60th
St., Chicago, lllinois 60637 Telephone {312) 493-0533 CHA/RMAN: Lewis H. Van Dusen, Jr.,
Suite 1100, Philadelphia National Bank Building, Philadelphia, PA 19107 C 3etty B. Fletcher,
Seattle, WA O Thomas C. MacDonald, Jr., Tampa, FL C L. Clair Nelson, New York, NY O
Harold L. Rock, Omaha, N8 O John Joseph Snider, Oklahoma City, OK C John L. Sutton, Jr.,
Austin, TX O Sherman S. Welpton, Jr.,, Los Angeles, CA O STAFF D/IRECTOR: C. Russell
Twist, 1155 E. 60th St., Chicago, lllinois 60637
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2 FORMAL OPINION 334 (AUGUST 10, 1974)

The Standing Committee on Ethics and Professional Responsibility is
limited in its opinions to interpretations of the Code of Professional
Responsibility. It is not the committee’s function to determine the most
effective means of achieving the goal of making adequate legal scrvices
available to the indigent. Nonetheless, "this Committee wishes to
re-emphasize, at the outset of this opinion, the importance of al} lawyers .
striving to make legal services available within the bounds of
professional responsibility. ' '

“Historically, the need for legal services of those unable to pay reasonable
fees has been met in part by lawyers who donated their services or accepted
court appointments on behalf of such individuals. The basic respensibility for
providing legal services for those unable to pay ultimately rests vpon the
- individual lawyer, and personal involvement in the prodlems of the
disadvantaged can be one of the most rewarding experiences in the life of a
lawyer. Every lawyer, regardless of professional prominence or professional
workload, should find time to participats in serving the disadvantaged. The
readition of free legal services to those unable to pay reasonable fees .
continues to be an obligation of each lawyer, but the efforts of individual
lawyers are often not enough to meet the nead. Thus it has been necessary for
the profession to institute additional programs to .provide legal services.
Accordingly, legal aid offices, lawyer referral services, and other related
programs have been developed, and others will be developed, by the

profession. Every lawyer should support all proper efforts to meet this need
for legal services.” EC 2-25. ' | :

Most recently, the Legal Services Corporation Act of 1974 has:
provided funding to legal services offices through a public legal services
corporation. S S LB Sl A S

The general subject to which this opinion is addressed falls into thres
categories, each of which will be dealt with separately. They are
publicity, independence of professional judgment, and preservation of
confidences and secrets. The opinion does rot involve ethical aspects of
programs other than those of legal services offices; for example, it does
pot include prepaid legal service programs, which are concerned with
making legal services available to all income groups rather than to the
indigent. ’ 3 '

; 1. Publicity : _
Canon 2 requires a lawyer to assist the legal profession in fulfilling its
duty to make legal counsel available. To what extent may a legal services
office publicize its activities or suggest to individuals that its services be
utilized without involving the lawyers acting on its behalf in a violation of

the restrictions on publicity® or on the seeking of legal business??

2. DR 2-101 and DR 2-102.
3. DR 2-103 and DR 2-104.

o DD



COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY 3

. Previous opinions have allowed legal services offices to make known
their availability to potential clients.* Informa] Opinion 1227 states:

believed to be infringed. The adoption of the Code of Professional
Raponsibility only strengthens this observation, observing as it does in the

provision of EC-1: A basic tenet of the professional responsibiliry of
‘lawyers is that E€Yery person in our society should have ready access to the
professional services of a lasryer of integrity and competencs,’"”

DR 2-101(B), as amended by the House of Delegates of the
American Bar Association in February, 1974, provides:

“A lawyer shall not publicize himself, or his partner, or associate, or any
other lawyer affiliated with him or his firm, as a lawyer through newspaper or
magazine advertisements, radio or television announcements, display
advertisements in city or telephone directories, or other means of commercial
publicity, nor shall he authorize Or permit others to do so in his behalf, except
that a Jawyer fecommeaded by, paid by, or whose legal services are furnished
by, any of the offices or organizations enumerated in DR 2-103(D)(1)
through (S5) may authorize Or permit or assist such organization to use such
means of commercial publicity, which does not identify any lawyer by name,
to describe the availability or pature of its legal services or legal service
benefits, ., .78 5, ST [l : '
There are, however, limitations upon the publicity which may be given
the activities of a legal services office: e ANy
A. General Availabilizy, Publjcity reasonably calculated to educate
persons as to their legal rights and responsibilities, to spread knowledge
of the availability of legal services generally or with respect to
representation on'specific problems, or to inform others of the activities
of a'legal service program is ethical if carried on by a legal services office
in compliance with DR 2-101(A) and (B), as amended February, 1974,
Informal Opinion 1172 construed DR 2-101(A) as prohibiting any

4. As early as Formal Opinion 148 (1935) the Committee held thar the broadcast of an offer o
represent indigent persons in asserting their constitutional rights was not improper. This opinion was .
cited-with approval in [nformal Opinion 786 almost thirty years later. the Commirtee saying “the
prcblem of deferding constitutional rights today is noless important than it was in 1935." Agair three

. 3+ Legal Services offices treated in DR 2-103(D)(1),
S. Legal Services offices treated in DR 2-103(D)(1).
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4 FORMAL OPINION 334 (AUGUST 10, 1974)

publicity which contains an ‘‘element of extolling any individual lawye;
for his role in the case.” The publicity of a legal services offjce should be
designed. to acquaint its public with the availability of the office’s
services, not those of individual attorneys it employs. Individual lawyers
may be identified in private responses to inquiries to the extent
permitted by DR 2-101(B)(6). ,

B. Particular Causes, A staff lawyer in a legal services office may
advise a client of the client’s right to injtiate Litigation. There is nothing
to prevent a lawyer from serving a legal services office which makes
known through any method of publicity not proscribed by a disciplinary
rule that services are available to indigents with claims to assert such

claims on their behalf, EC 2-3 is helpful s a guideline for staff lawyers,
where it states in part: ° . ~

“. . . The giving of advice that one shoujd take legal action could well be in
fulfillment of the duty of the legal profession to assist laymen in recognizing

one who does not recognize that he may have legal problems or who is
~ ignorant of his legal rights or obligations. Hence, the advice is improper if

filing of suits by lawyers employed by it was approved by a majority of
the committee over 2 vigorous dissent in Informal Opiniog 1172, The - .
majority opinion recognized that there should be “no element of

extolling any individual lawyer for his role in the case,” as this would
“introduce a wholly different consideration.” Informal Opinion 1230
qualified that holding to the extent that, while there is ncthing Jmproper
in furnishing to public media copies of Pleadings which are matters of
public record, ‘infonna;ion should be furnished only upon request
‘because “the voluntary furnishing by counse] to. the public media of
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COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY S

a legal services office to limit or restrict the acrivities of lawyers acting on
behalf of clients of the office without placing those lawyers in violation of
the durty to exercise their independent judgment in legal matters? DR
S-107(B).

We hold that the activities on behalf of clients of the staff of lawyers of
a legal services office may be limited or restricted only to the extent
s.;cessary to allocate fairly and reascnably the resources of the office and
establish proper priorities in the interest of making maximum legal
services available to the indigent, and then only to an extent and in a
manner consistent with the requirements of the Code of Professional
Responsibility.

A. Broad Policy Matters. The committee previously attempted
answers to the problems presented in this area in Formal Opinion 324
and Informal Opinions 1232 and 1252.* Formal Opinion 324 states that:

.. [The governing board of a legal aid society has 2 moral and ethical .
obligation to the community to determine such broad policy matters as the
financial and similar criteria of persons eligible to participate in the legal aid
program, selection of the various services which the society will make
available to such persons, setting priorities in the allocation of available
resources and manpower and determining the types or kinds of cases staff

attorneys may undertake to handle and the type of clients they may

represent.”

B. Case-by-Case Supervision. The committee further held in Fotmal :
Opinion 324 that there should be no interference with the lawyer-client
relationship by the directors of 2 legal aid society after a case has been
assigned to a staff lawyer and that the board should set broad guidelines
respecting the categories or kinds of cases that may be undertaken rather
than act on a case-by-case, client-by-client basis.

The above holdings still appear to the committee to be sound and fully

supported by the sections of the Code of Professional Responsibility.
" . Although no one has really taken issue with the principles embodied in
Formal Opinion 324, questions have arisen in connection with the
committee’s application of those principles to specific cases, particularly
in Informal Opinions 1232 and 1252 cited above.

Informal Opmlon 1232 involved class actions, and we turn first to
problems concerning them as illustrative.

C. Class Actions. If a staff attorney has undertaken to represent a
client in a particular matter and the full representation of that client
(aside from any collateral objective such as law reform) requires the
filing of a class action in order to assert his rights effectively, then any

6. These holdings were based primarily upon DR 2-103(D)(1) and 5-107(B), along with EC 5-24,
but the Committee also cited EC 2-25, 2-27, 2-28, 5-1, $-21, and 5-23.
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6 FORMAL OPINION 334 (AUGUST 10, 1974)

limitation upon the right to do so would be unethical. Of course, in the
case of any proposed class action it is the individual client who must
make the decision to expand the suit into a class action after a full
explanation of all of the foreseeable consequences. However, if the -

" purpose of expanding the suit to a class action is not solely to protect the
rights of the individual client, or a group of similarly situated clients, but
primarily to obtain law reform, and law reform, as such, is not one of the
authorized purposes of the legal services office, the case cannot be
expanded to a class action unless the authorized purposes are changed to
include law reform. This follows from our determination that it is a
permissible function of the board ‘in allocating resources to determine
“the various services which the society will make available.”

A governing board may legitimately exercise control by establishing
priorities as to the categories or kinds of cases which the office will
undertake. It is possible that, in order to zchieve the goal of maximizing
legal services, services to individuals may be limited in order to use the
program’s resources to accomplish law reform in connection with
particular legal subject matter. The subject matter priorities must be
based on a consideration of the needs of the client community and the
resources available to the program. They may ‘not be based on
considerations such as the identity of the prospective adverse parties or
the nature of the remedy (“‘class action’”) sought to be employed. EC-1.

D. Advisory Committees to Governing Boards. In Informal Opinion
1232, Inquiry No. 3 was: “Does the requirement in Condition No. 8 of
prior consultation with an Attorney Advisory Committee of the Board of
Directors prior to.filing a class action violate the Code?”

This committee’s answer was: TR

“In our view this requirement does not violate the Code, as it is entirely

proper to require a staff attorney or the Executive Director to consult with an

Attorney Advisory Committes prior to bringing suit. This prior consultation

does not mean that a class action cannot be brought without the approval of

the Attorney Advisory Committes, but simply that there must- be some
discussion of the subject prior to the bringing of the class action. It may well
be desirable to have a full discussion to avoid possible errors of judgment due

to hasty action or action taken based on a distorted view of the facts, or the
exercise of poor judgment.”

. We wish to add to that Opinion. It is difficult to see how the
preservation of confidences and secrets of a client can be held inviolate .
prior to filing an action when the proposed action is described to those
outside of the legal services office. It could be pointed cut that the legal
services office lawyers and the Advisory Committee may have equal
access to ''possible errors of judgment”” or “‘exercise of poor judgment.”
However, if an Advisory Committee consisted entirely of lawyers, if it
had no power to veto the bringing of a suit but was advisory only, and if

=226~



C

COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

the requirement of prior consultation did not in practice result i

. interference with the staff’s ability to use its own independen

professional judgment as to whether an action should be filed, there
would appear to be no harm in requiring such consultation. But if such ¢
requirement did in fact result in interference with the exercise of the
staff's independent judgment, it would be improper.

The members of the Advisory Committee should not be given
confidences or secrets of the client, for there is no lawyer-client
relationship between the client and the Advisory Committee or any

. the advisory committee or for that matter a state bar committee or any

other person or body not Privy to the lawyer-client relationship.

E. Supervision by Senior Staff Lawyer. This Committee’s response to
Inquiry No. 2 in Informal O pinion 1232 reiterated that it is improper to
require prior approval on a case-by-case basis before a class action is
filed, citing Formal Opinion 324. To the extent that this response
indicated that the prior approval of a senior lawyer in a legalservices office
could not be required, it is hereby expressly overruled. It must be
recognized that an indigent person who seeks assistance from a legal

© services office has a lawyer-client relationship with its staff of lawyers
- which is the same as any other client who retains a law firm to represent

him. It is the firm, not the individual lawyer, who is retained. In fact,
several different lawyers may work upon different aspects of one case, and
certainly it is to be expected that the lawyers will consult with each other
upon various questions where they may seek or be able to give assistance,
Staff lawyers of a legal services office are subject to the direction of and
control of senior lawyers, the chief lawyer, or the executive director (if 2
lawyer), as the case may be, just as associates of any law firm are subject to
the direction and control of their seniors. Such internal communication
and control is not only permissible but salutary. It is only contro] of the
staff lawyer’s judgment by an external source that is improper.

F. State Bar Commirtee. The final two inquiries in Informal Opinion
1232 raised a different question. The first of these (Inquiry 4) and the
Committee’s response to it are illustrative: )

“Is it proper under any circumstances to permit, in accordance with

Condition No. 12, a committee of the State Bar to co-exist with the Board of

Directors of a legal service program, regardless of the function of such

committee?”’ :

“There is nothing improper in’ permitting a committee of the State Bar to

confer with the Board of Directors of a legal services program in the absence

of the exercise of any control by the State Bar committee which would violate

the guidelines set forth in Formal Opinion 324 or Informal Opinion 1208."
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The correctness of the above conclusion seems inescapable but, in
view of the question, rather meaningless. The fina] inquiry (Inquiry 5)
questioned the ethical propriety of assigning such a committee on the
state bar the function of advising the Office of Economic Opportunity on
a continuing basis whether the program of the legal services office was
operated in a manner consistent with the applicable canons, guidelines,
and legislation and within the terms of its grant. This the committes
likewise held to be proper.

It is true that the inquiry dealt with the so-called “‘watchdog” function
of the state bar committee, but that function was: exercised over the
operation of the legal services office itself and not over the staff lawyers.
The same would be true of State Advisory Ceuncils, such as these to be
established pursuant to Section 1004() of the Legal Services Corporation
Act of 1974, It therefore involved no question of legal ethics.

As the Committee held: “We do not think that the existence of this
committee to perform the functions outlined in the correspondence
which you have sent us violates the Code of Professional Responsibility,
It does not in any way control the actions of the staff attorneys who are
responsible for carrying out the functions of the Legal Aid Society.”

There is no ethical reason why a lawyer could not serve upon such a

watchdog committee or council so long as the provisions, of the Code of . ;

Professional Responsibility were respected, but to the extent that such
special scrutiny was motivated by hostility to legal services offices, or the
effect of the state bar committes’s activities was to impair the rendition
of proper legal representation to the indigent, service upon such a

committee by a lawyer would be contrary to the ethical considerations of
Canon 2. ' :

G. Legislative Activity. Informal Opinion 1252 said:

!In our view this proviso [former DR 2-103(D)(1)] does not bar the governing
body of a legal aid society from broadly limiting the categories of legal

The Opinion certainly does not hold that a lawyer employed by a legal
services office may not engage in law reform or seek to secure the passage

of legislation. In fact, it says specifically that “any lawyer, whether he -

drafted legislation for a client or not, may of course as a citizen,
gratuitously engage in activities of a political nature in support of if.””

What the opinion does hold is that the governing body of a legal aid
society may broadly limit the categories of legal services its lawyers may

7. See Formal Opinion 148,
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The correctness of the above conclusion seems inescapable but, in’
view of the question, rather meanmgless The final inquiry (Inquiry 5)
questiored the ethical propriety of assigning such a committee on the
state bar the function of advising the Office of Economic Opportunity on
a continuing basis whether the program of the legal services office was
operated in 2 manner consistent with the applicable canons, guidelines,
and legislation and within the terms of its grant. This the committee
likewise held to be proper.

It is true that the inquiry dealt with the so-called ‘‘watchdog” function
of the state bar committee, but that function was exercised over the
operation of the legal services office itself and not over the staff lawyers.
The same would be true of State Advisory Ceuncils, such as these to be
established pursuant to Section 1004(f) of the Legal Services Corporation
Act of 1974. It therefore involved no question of legal ethics.

As the Committee held: “We do not think that the existencs of this
committee to perform the functions outlined in the correspondence
which you have sent us violates the Code of Professional Responsibility.
It does not in any way control the actions of the staff attorneys who are
responsible for carrying out the functions of the Legal Aid Society.”

There is no ethical reason why a lawyer could not serve upon such a

watchdog committee or council so long as the provisions of the Code of . .

Professional Responsibility were respected, but to the extent that such
special scrutiny was motivated by hostility to legal services offices, or the
effect of the state bar committee’s activities was to impair the rendition
of proper legal representation to the indigent, service upon such a

committee by a lawyer would be contrary to the ethical con51derat10ns of
Canon 2.

G. Legislative Activity. Informal Opunon 1252 said:
:'In our view this proviso [former DR 2-103(D)(1)] does not bar the governing

body of a legal aid scciety from broadly limiting the categories of legal

services that its attorneys may undertake for a client,—in this instance
excluding political activity and lobbying in support of a bill, rule, regulation
or ordinancs drafted for a client. The proviso is directed against interference
with the exercise of the attorney’s independent professional Judgmcﬂt in thosc
matters which they do undertake on behalf of a client.”

The Opinion certainly does not hold that a lawyer employed by a legal
services office may not engage in law reform or seek to secure the passage

of legislation. In fact, it says specifically that “any lawyer, whether he -

drafted legislation for a client or not, may of course as a citizen,
gratuitously engage in activities of a political nature in support of it.””

What the opinion does hold is that the governing body of a legal aid
society may broadly limit the categories of legal services its lawyers may

7. See Formal Opinion 148.
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undertake for a client, and that in doing so it may, but need not, exclude
such categories @5 political activity and lobbying. There are three
important qualificavicns inherent in this statement. First, in the absence
of such affirmative action by the board, no such limitation exists.
Second, the action of the board must be a broad limitation upon the
scope of services established prior to the acceptance by the staff lawyer
of representation of any particular client, and preferably made known to
its public and staff in advance like any other limitation on the scope of
legal services offered. Once representation has been accepted under

‘DR 5-107(B) and DR 7-101 nothing can be permitted to interfere

with that representation to the.full extent permitted by law and the
disciplinary rules, including of ‘course legislative activity.

The phrase “‘independent professional judgment” is not specifically
defined in the Code of Professional Responsibility and is not susceptible
to easy interpretation but a reading of EC 5-1 through 5-24 will
establish the spirit with which the lawyer’s duty should be carried out:
Subordination of the lawyer's own interests is implicit as is the
correlative promotion of the client’s legitimate objectives.

It has been suggested that even the limitations upon the activities of 2
legal services office permitted by Formal Opinion 324 are improper
because, while a private law office may limit its activities in any way it

"pleases, as the services which it does not furnish will be available

elsewhere, the indigent have nowhere else to turn and therefore any
limitation upon the services available at a legal services office amouants to
a deprivation of those services. The Code of Professional Responsibility
does not ban such limitations. As a practical matter, the resources of a
legal services office are always limited, and some allocation of them upon
a basis of priorities must be made if they are to be effectively utilized. As
long as this is done fairly and reasonably with the objective of making
maximum legal services available, within the limits of available
resources, it is not improper.

It has been urged that there are certain rights of indigent clients which
can only be asserted through legislative means. There can be no
limitation on the availability of the staff lawyer to give advice in
connection with such legislative means. DR 5-107(B).

Finally, limitations upon the activities of a legal services office which
stem from motives inconsistent with the basic tenet set out in EC $-1
are always improper. As a general proposition it may be stated that the
obligation of the bar to make legal services available to the indigent
requires that no such limitations should be imposed upon a legal services
office and no staff lawyer should subject himself to such limitations.
Whether or not such reprehensible motives are present must necessarily
be determined upon the facts of each individual case.
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3. Preservation of Confidences and Secrets
Canon 4 requires a lawyer to preserve the confidences and secrets of a
client. To whatextent may a legal services office allow its activities to be
examined and administered without violating the rule requiring the
preservation by lawyers of the confidences and secrets of a client?
Formal Opinion 324 held that without causing a violation of DR

4-101(B)(1) or EC 4-2 and 4-3, the board of directors of a legal services -
office could require staff lawyers to disclose to the board such .

information about their clients and cases as was reasonably necessary to
determine whether the board’s policies were being carried out.
Procedures to preserve the anonymiry of the client approved in Informal
Opinions 1081 and 1287 should be followed. It should be noted,
however, that the information sought must be reasonably required by the
immediate governing board for a legiimate purpose and not used to
restrict the office’s activities, and that in many contexts a request for
such information by a board may be the practical equivalent of a
requirement. Hence, a legal services lawver may not disclose confidencss
or secrets of a client without the knowledgeable consent of the client. To

the extent this is inconsistent with Formmal Opinion 324, that opinion is
overruled.

g ; : 4. Conclusion

Much of the difficulty with the interpretation of Formal Opinion 324
and of the informal opinions discussed above lies in 2 general failure to
distinguish between the disciplinary rules and the ethical considerations
of the Code of Professional Responsibility. For the most part, the
inquiries relate to what could be “required” and thus for the most part
the answers were based upon the disciplinary rules. To say, as we have
sometimes done, that a particular restriction upon the staff of a legal

services office is not forbidden by the disciplinary rules is not to say that "

such a restriction is wise or is consistent with applicable ethical
considerations. See EC 2-25, quoted above. ’

Viewing the problems discussed above on the aspirational leve] of the
~ Code’s ethical considerations, we stress that all lawyers should use their
best efforts to avoid the imposition of any unreasonable and unjustified
restraints upon the rendition of legal services by legal services offices for
the benefit of the indigent and should scek to remove such restrzints
where they exist. Alllawyers should support all proper efforts to meet the
public’s need for legal services. ‘

As modified and interpreted above, the Committee’s previous
opinions are reaffirmed. ' :
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AMERICAN BAR ASSOCIATION

COMMITTEE ON ETHICS AND FROFESSIONAL RESPCNSBILITY

Informal Opinion 1394 2% 41 November 2, 1977
Revelation of Client Communications by

Legal Services Agency to

Inspectors from Funding Source

You have asked this Committee’s advisory opinion on the questior
indicated below. You told us to assume the following facts.

A number of local nonprofit legal services corporations (‘‘the loca
agencies’"), organized and operated solely to provide legal services i
non-criminal matters to low income persons, are located in a state tha
has adopted legal services programs eligible for partial support fron
funds administered by the United States Department of Health, Educa
tion, and Welfare (“HEW”’) under Title XX of the Social Security Ac
The federal funds are channeled through a state government depar
ment (the ‘‘state social services department’’) that. administers stat
social services programs. In this regard, the state social services depar
ment has entered into a contract with a statewide non-profit legal se
vices corporation (the wgratewide agency’’), which coordinates an
oversees the application of the Federal funds to the local agencies, ar
which sub-contracts with the local agencies for this purpose. Each su
contract provides among other things (a) that the local agency sh:
maintain financial records relating to the funds paid to it by tl
statewide agency, and (b) that the records shall be subject at all tim
to inspection, review, or audit by state personnel and other personr
authorized by the state social services department and the statewi
agency as well as by Federal personnel, and (c) that the local agen
shall permit the statewide agency, the state social services departme:
and Federal personnel to monitor (according to applicable state a
federal regulations) the Title XX aspects of the program, but (d) tl
no provision in the sub-contract allows anyone to intrude on those p
tions of a case file if an attorney-client privilege would thereby

Amerlcan Bar Association Committse on Ethics and Professional Responsibllity 1155 East 60t
Chicago, lilinocis 50637 Telephone (312) 947-3890 CHAIRMAN: Lewis H. Van Dusen, Jr., Suite
Philadelphia National Bank Building, Philadelphia, PA 19107 C Betty B. Fletcher, Saattle, W
Thomas Z Hayward, Jr., ChicagoIL C Henry M. Kittleson, Lakeland, FL = L Clair Nelson, Stam
CT C Harold L Rock, Omaha, NE O John Joseph Snider, Oklahoma City, OK T Sherman S. Wel
Jr., Los Angeles, CA T STAFF DIRECTOR: C. Russell Twist, 1155 East 60th St., Chicago, Il
60637
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violated. An HEW regulation requires that such a contract or sub-con-
tract relating to Title XX funds must *‘...provide for access to finan-
cial and other records pertaining to the program by stare and Federal -
officials.’” Except as reflected by the sub-contracts, the local agencies
have no relationship with, and are not subject to control by, either
HEW or the state social services department, although their programs
may be subject to a measure of supervision or control by other govern-
mental agencies from whom they. receive funds (for example, the Legal -
Services Corporation established by Congress). The 1oca1'agencies pcf-
mit the state social services department to inspect all fiscal records, and
furnish copies of annual audits to the statewide agency and to the state
social services department, but the information so revealed is in'-.
statistical form and does not identify particular clients. The state social”
services department has devised a program whereby it proposes to
determine the quality of services furnished by the local agencies, and it
insists that in order to do so its inspectors must examine all or some of
the local agencies’ files relating to particular clients and legal services
furnished to them. The inspectors would not necessarily be lawyers. A -
typical file could contain information received and communications
made in an attorney-client relationship and could contain attorneys’
work products including memoranda reflecting trial strategy and tactics
in matters involving litigation or proposed litigation. On occasion, the
local agencies do or may represent clients in claims or suits against

governmental agencies including the state social services department. .

The basic question is whether the local agencies’ staff lawyers
would violate the Code of Professional Responsibility by opening files
for full inspection as discussed above. The state social services depart-
ment, and perhaps HEW, have indicated that if a local agency does not
allow such inspection it will become ineligible to receive Title XX funds.

" Loss of the funds could substantially impair a local agency’s ability to

function. , :

Canon 4 of the Code of Professional Responsibility obligates a
lawyer to preserve the confidences and secrets of a client. “‘Con-
fidence’’ refers to information protected by the attorney-client privilege
under applicable law, and ‘‘secret’’ refers to other.information gained
in the professional employment that the client has requested be held in-
violate or the disclosure of which would be embarrassing or would be
likely to be detrimental to the client. DR 4-101(A). A lawyer may reveal
confidences or secrets when required by law or court order. DR
4-101(C).

We perceive nothing in the Code that makes the professional -
obligations inapplicable to a lawyer employed by a legal services agency
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wholly or partly supported by public funds or that excludes a non-fee-
paying client from the protection or benefit of those professional
obligations.

In Informal Opinion 1081 (1969), this Committee concluded that a
legal services agency could properly furnish information to auditors and
accountants to the extent necessary for determining the types of cases
handled, the results obtained, and whether income eligibility re-
quirements are being met, if care were taken not to divulge information
that would identify particular clients. In Informal Opinion 1137 (1970),
we recognized that a staff attorney for a legal aid society could properly
reveal to a lawyer-audit committee of the sponsoring bar association
financial information obtained from clients to the extent necessary to
determine eligibility for the society’s services, if the client were made to
understand that in accepting the services he was agresing to such
disclosures. In Formal Opinion 324 (1970), we recognized that a govern-
ing board of a legal aid or legal services agency can properly employ
reasonable procedures. to review the actions of the agency’s personinel to
determine whether the board’s policies are being followed, and in doing
so may ask the agency’s staff lawyers to furnish certain information
pertaining to clients, and that a lawyer does not necessarily breach
Canon 4 by divulging such information. In Formal Opinion 334 (1974),
we reaffirmed our belief that staff lawyers for legal services agencies
should not disclose confidences and secrets of a client without the
understanding consent of the client, and that, in disclosing to the agen-
cies’ policy-making boards information about clients and cases, the
lawyers should follow procedures to preserve the client’s anonymity.

It is our opinion that staff lawyers for a legal services agency would
not meet their obligations under Canon 4 if they permitted inspectors
from outside the agency to examine files relating to client matters, when
the files contain confidences and secrets within the meaning of DR
4-101, in the absence of the clients’ understanding consent and waiver
after full dxsclosure : —
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IN RE:

'.4 SUPREME COURT OF PE (o anza AW

Fastern District : : Ffb{jﬁj'

CODE OF PROFESSIONAL : NO. 54,’supR£Ms COURT 'RULES F)
RESPONSIBILITY °°. R

: DOCXET NO. 1

i . : y ,I  ' .'(//(

2 i
AND NOW, this ‘<7‘ day of .ﬁpkAA} X979 it

)

heroby ORDERED pursuant to Artlcle v, Section 10 of the Constltutlo

(

.of_PennSylvania‘that- ‘ .

is amended by adding the words

'DR. 4- 101(B3 of the Code of Professzonal Respons;blllty

at the end of subsection {13

1ncludlng the ldentlty of hls cllen

Accordingly; DR 4- lOl(B) shall hereafter read as follows-

"Except when permltted under DR 4 lOl(C), A
}awyer shall_not knowrng}y:i
| (15 Reveai a confidencelorfserret of hién‘
client, including his identity.
. - .(2) uUse a confidence or secret of his client

to the disadvantage of the client.

(3) Dée a ;onfidence or recret of his client
for‘the advantage'of himself or of a :
lthiré person, uﬁ1;ss th; client consents
éfrér full disclosure.”

] i
BY THE COURT:
-
ot s WL RO
:‘;a true copy SALLY.MRVOS S Chief. Instice
f; téonotarv Supreme Court of Pennsylvania






LEGAL SERVICES CORPORATION

MEMORANDUM

DATE: July 30, 1982

TO: Committee on Operations and Regulatjens

FROM: Gerald M. Caplan, Acting Presiden V

SUBJECT: Ppresident's Report

An oral report will be presented to the Committee
regarding an overview of Corporation activities.
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