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4 ANMAX

April 15, 1982

tr, Genrge FP. Shultz
President

Bechtel Group, Inc.
Fifty Beale Street -
San Franelsco, CA 8u10%

Deap George:

Thanks for your note of April 7. I enclose a few
recent clippings from edstern newspapers. Tt seems to be
anyone's guess as to what is happening within the U,S§.
Delegation to the Law of the Sea Conference, or withan the
3tate Department or the Adminis tratlon, for that matter.
Bob Keating, a member of the Delegatlon representing
Secrctary ‘John Lehman, wiil be writing you shortly about
this and will confirm most of the news reports. I understand
that some of the deep sca mlnlng consortia members are not
too happy, s8till conaldcrlng it a bad treaty over all, and
some other members ard dcllghtcd at the prospect of having
their "pioneer gtatus" embadded in the Treaty

In any event, the time is ceceprtainly. not Pight for the
Committee of 100 to gupport the President's policy on the
Law of the Sea! Perhaps at seme time in tha future, when
some of the mystery is selved, there may be an oceasion to
do something like that, Or perhape some such committee can

. be formed as a last resort to oppose rat;flcatlon of the
Treaty by the Senate. ;

I enclose a copy of a telegram AMAX' President, John
Towers, ‘has sent to Secretary of State Haig today.

With regards,

Sincerely,

Attachments F. Taylor Ostrander

he IKM
W.Wearly

AMAX INC. * AMAX CENTER, GREENWICH, CONNECTICUT D6B30 « TELEPHONE (203) 6223000 + CABLES; AMAXMET, BREENWICH
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i Bechtel Qroup, Inc. pirey
Gaorge P. Bhuliz Fifty Basia Straal
#ramtgant Ban Francison, GA 84106

5 _ April 7, 1982

Mz, F. Taylor Ostrander
Amayx, Inc, :

Amax Center

Greenwich, Connecticut 08830

Dear Taylor:

Thanks for your letter. Even news

reports are mildly encouraging. Is . E

there anything for me to do just
now?

) I

With warm personal regards,

_Bincerely youzs,

s T

Geédrge P, Shultz

13
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ARMAIL

! . March 15, 1982

Mr. George. Shultz, Chairman
Bechtel Corporation

50 Beale Street

San Francisco, CA 94119

Dear Qeorpge:

I know that Bill Waarly has talked to you about the
propoged "Committee of 100 to Support the President on the
Law of the Sea" and that Beb Keating is sending you the
Administration's position. Bob Keating is workxng as a
Conmultant. to both Up. Frederick Iklé, Under S8ecretary of
State for Pnl\cy, and to Ambassador James Malone. Keating
iz a Bpuclallst in strategic resources and Law of the Sea
questions.

As additional mateprial on the Administration's pollcy-
making on the Law of the Sea, I am enclosing a copy of the
memoeandum I prepared for John Towers, President of Amax
Inc. after a meeting with Ambassador Malone last becember,
which was attended by a dozen opr more industry leaders
from resource companies. This, of couree, is an entirecly
unofficial report but I thipk it gives the flavor somewhat
better than the White House Fact Sheet and Presidential
Statement.

The discussion which Bill Wearly and Ian MacGregor
initiated at the BNAC meeting in Palm Beach in December has
had a gignificant influence in London. I enclose copy of a
letter drafted by Richard Powell and signed by Alastair Down
and a numbepr of others from tha BNAC, also the answer and
further vesponse. F1na11y, 1 enclose a letter Ian HMacGregor
wrote to Lord Bridges in the Foreign Office on the same subject.

I might mention that one problem Ambassador Malone has,
which the proposed Committee would try to deal with, is that
he has inherited a formal Public Advisory Committee on the
Law of the Sea, chaired by Eliot Richardson and stuffed with
Carter and Richardson appointecs. This is of less than no
value to him, and he has not called it inte session.

If there is anything further I gan do to provide
material or information on this quéstion, please let me know.

Sincerely,

Attachments F, Taylor Ostrander

AMAX ING.» AMAX CENTER, GREENWICH, CONNEGTICUT 8830 - TELEPHONé [803) B2&-300D + CABLES! AMAXMET, GREENWICH




When Ian MacGregor was here in Februapy,

Kcating arranged for lan to call on Admiral
Haywood, Chief of Naval Opepations, who told

ws that in this Administration, the Navy coneiders
seabed resources as equally important as
navigation righte -- quite a change!
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UNCLOS III: a Flawed Treaty

DOUG BANDOW*

The Third Conference on the Law of the Sea (UNCLOS III) has -
spent nearly a decade drafting a comprehensive treaty to govern --
the many uses of the ocean, which is, unfortunately, a fatally
Slawed document that is inimical to American interests. The pro-
posed treaty’s seabed provisions violate philosophical, as well as
practical, interests, and legitimatize principles that would have
an adverse impact in future international negotiations. The bene-
Jits of the treaty’s non-seabed articles do not outweigh these sig-
nificant disadvantages. A substantial amendment of the Draft
Convention is necessary. Only a treaty that recognizes that free
market seabed mining and commercial exchange exploit no one
will increase the prospects for free exchange, free trade, economic
prosperity and even world peace.

" INTRODUCTION ::

“f T]hev'intmatio-nal community owns, and runs, everything be- -
yond 200 miles and can hand the bill to U.S. taxpayers and con-:-
sumers.” Former U.S. Senator Lee Metcalf.1::

The Third Conference on the Law of the’Sea has spent nearly a- >
decade drafting a comprehensive treaty to govern the use of the
oceans of the world." The cwrrent Draft Convention (or draft -
treaty) encompasses subjects such as navigation, pollution, fish-

* Special Assistant to the President for Policy Development; Deputy Repre- .-
sentative to the Tenth Session of the Third United Nations Conference on the Law = =
of the Sea, Geneva, August. 1981. J.D. (1979) Stanford University; member of the .
California Bar. The views expressed herein are the author's personal views and
not necessarily those of the U.S. government.

1. Quoted in Johnston, Geneva Update in THE LAW OF THE SEA: US INTER-
ESTS AND ALTERNATIVES 179 (Amacher & Sweeney eds. 1976).
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ing rights, economic zones, and seabed mining, in an attempt to
provide some benefits for every nation.

Unfortunately, the resulting package is a fatally flawed docu-
ment that is inimical to American interests—both philosophical
and pragmatic. Unless the Draft Convention is substantially
amended, it is unlikely that the Reagan administration will sign,

- or that the United States Senate will ratify, a comprehensive law

of the sea (LOS) treaty.

It was concern over these flaws in the Draft Convention that led
the United States, just days prior to the start of the Ninth UN-
CLOS Session, to announce its intention to conduct “a policy re-
view” before concluding negotiations and to remove the Carter
holdover delegation leaders.2 Since the review was not completed
by the start of the Tenth Session in August, negotiations were not
completed; and the Conference set a “final” elght week session to
begin March 8, 1982, in New York.3 :

The conventional wisdom appears to be that the Adrmmstratxon
initiated the review at the behest of United States mining compa- -
nies.# While it is true that potential seabed mining-related com-
panies have been critical of the Draft Convention,5 there are

2. Inner office release of the Law of the Sea Interagency Group, March 2,
1981.

3. Law of Sea Conference Decides to Issue “Official Drajt Convention,” But to
Allow For Continued Negotiations on “Certain Outstanding Issues,” 1 U.N. Doec.
SEA/146 (Aug. 24, 1981) (on flle with the author) (Press Release, U.N. Office at Ge-
neva, Information Service). This deadline is an obvious attempt to pressure the
U.S. to complete its review. Nevertheless, this is not the first “final” session, de-
spite the: uncompromising official rhetoric—Conference President Tommy Koh
said that “We have postponed adoption of the convention by a year, and we will -
not wait for it any longer.” Laure Speziali, Le Courrier (Geneva), World Opinion,_ .
Aug. 26, 1981, issue No. 34, at 1, reprinted by Public Affairs Office, U.S. Mission, Ge'-—‘
neva (on flle with the author) (informal discussions between our delegation and :
others at the Tenth Session suggest that additional time would be provided if the =
U.S. was seen as negotiating in good faith).~;

4. See Dickson, Scuttling the Sea-Law Treaty, N.lmon 665 (1981). Thxs charge
has also been a dominant theme in the foreign press. See, e.g.;, Valentin Vasilets, <.
U.S. Changes Stance, Tass, March 5, 1981, in FOREIGN BROADCAST Imn_mnou

" SERvVICE (FBIS), 145 WORLDWIDE REPORT 1. (JPRS 77854, March 24, 1981); Srnol.ik,.:’-

In the Service of Monopolies: Why Has Washington Launched a Torpedo Against
the Law of the Sea Treaty, Bratislava (Cz) Rolnicke Noviny, March 12, 1981, at 5, °
reprinted by FBIS, 146 WorLDWIDE REPORT 10-11 (JPRS 77689, March 27, 1981); :-
Marine Seabeds: World Patrimony, Lima (Peru) Expresso, March 21, 1981, at 14, =
in FBIS, 152 WorLDWIDE REPORT 9 (JPRS 77919, April 24, 1981); U.S. Volte-Face,.
Delhi (India) National Herald, March 26, 1981, at 7, in FBIS, 151 WorRLDWIDE RE- - -
PORT 6 (JPRS 77904, April 22, 1981); The Need for a Law of the Sea, London Finan- -
cial Times, March 17, 1981, at 18, in FBIS, 151 WORLDWIDE REPORT 4-3. -

5. See, e.g., letter from Richard Siebert, Vice President, National Association
of Manufacturers to Secretary of State Alexander M. Haig (Oct. 8, 1981) (on file
with the author); letter from David A. Herasimchuk, Director-Corporate Develop-
ment, Global Marine, Inc. to Doug Bandow (Nov. 6, 1981) (on file with the author);
letter from William L Milwee, Jr., President, Searle Consortium, Ltd. to Doug
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A Flawed Treaty

SAN DIEGO LAW REVIEW

[voL. 19: 475, 1982]

important philosophical and pragmatic objections to the proposed
treaty unrelated to the welfare of industry. As ftreaty critic
Michael McMenamin has pointed out:

It is not the State Department’s duty here to negotiate enough procedural

safeguards in the UNCLOS treaty to guarantee the existing seabed mining

consortia an adequate short-term return on their investment. . . . A prin-

ciple is involved here that should not be compromised . . . no matter how

many procedural safeguards are [included].®

The most serious concerns are with the seabed mining sections

of the Draft Convention. The Convention establishes an Interna-
tional Seabed Authority, governed by an Assembly and a Council,
which would regulate private deep seabed mining. The Authority -
would be empowered to deny permission to mine for a variety of
reasons and is specifically charged to favor the interests of the de-
veloping and other so-called disadvantaged States. The Draft
Convention would also create and subsidize an Enterpnse to .-

mine the seabed for the Authority.

PmLosomeAL OBJECTIONS

The first set of objections to this seabed regime are philosophi-
cal. Attention paid to phﬂosophy by past commentators has been
sparse.” Unfortunately, this mirrors the focus of the UNCLOS
delegations for the United States and other industrialized coun-
tnes, which have addressed the negotxahons pnmanly in eco- -

normc terms.8: -f;_,_;__. : _ - o
The result was “an 1deolog1cal vacuum"9 that was ﬁned by the -
developing countries and their allies, that viewed the Conference :~

as the forum to conquer “greed and selfishness, prejudices and -z

Bandow (Nov. 1, 1981) ‘{on file with the author); letter from M.R. Bonsignore, Vicecz
President, Honeywell to Doug Bandow (Nov. 5, 1981) (on file with the author). ..

. 6. McMenamin, Battle of the Seabed, INQUIRY, July 6 & 20, 1981, 17, 2.'Accord,~ 3.
Statement of Northcutt Ely before the Senate Foreign Relations Committee 2 =
(Sept. 30, 1981) (on flle with the author). See Dragging on Law of the Sea, Wash- -
ington Star, March 8, 1981, at F-2, coL. L. - .

7. A notable exceptlon is Goldwm, Locke and the Law of the Sea, Comn— =-
TARY 46-50 (1981).:

8. Comment, UNCLOS IIr: I?ze Remaining Obstacles to Consensus on the =-
Deepsea Mining Regime, 16 TEx. INT'L LJ. 79, 109 (1981). An example of such a =
lack of interest in philosophy on the part of the U.S. negotiators is provided by for-
mer U.S. delegation leader Elliot Richardson in a briefing memo prepared for
policymakers. E. Richardson, Law of the Sea—An Overview, (June 24, 1981) (on_
file with the author). '

9. Lilla, Third World's Sea Pact Takes U.S. for a Ride, Wall St. J,, Jan. 26,
1981, at 30, col. 3.
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worn out economic doctrines.”1® By seizing the philosophical
high ground and effectively setting the agenda of discussion, the
developing countries “foreordained the result of the conference
before it even began.”11 .
Indeed, the seabed negotiations of UNCLOS have been almost
entirely an ideological struggle to define the meaning of the
phrase “common heritage of mankind.”12 Every seabed provision .
embodies ideological conflict; if “it were an argument over short
term economic interests alone the issues would have been settled
already.”13 :
By focusing on the techmcal and economic issues, the industri-
alized countries gave up their strongest and most consistent argu-
ments—those of philosophy. The Reagan administration is no
longer willing to cede the moral high ground, as it believes its .

- principles of government and econormcs to be nght and worth =

defending. = - b= -
The fundamental phllosophlcal precept involved is the Lockean :

notion that property ownership devolves on those who identify -

natural resources and mix their labor with them: “As much land

as a man tills, plants, improves, cultivates, and can use the prod- )

uct of, so much is his property "14 Vesting ownership of previ- .

ously unowned resources in producers—those who expend labor

and capital, who take risks, who have the greatest connection to

the resource—has substantial historical support.15 .

10. Remarks of Jens Evensen, Ambassador of Norway, at the informal plenary, .
3 (Aug. 10, 1981). Accord, Comment, supra note8 at 109. - -

11. Goldwin, supra note 7, at 48. - :

12. One need not reject the phrase, whlch is embodxed in the draft treaty..-. =~ 7 77T
Draft Convention on the Law of the Sea, U.N. Doc. A/CONF.62/WP. 10/L.78/art. .~
136 (1981) [hereinafter referred to as Draft Convention]. One need only define it % "
as “a continuing right of free and nondiscriminatory access, freé of production .:
controls, free of restraints of accommodation and restraint of trade.” Ely, Com-—-
mentary at American Enterprise Conference, in THE LAW OF THE SEA: U.S. INTER-:2-

' ESTS AND ALTERNATIVES 149, 150 (R. Amacher & R. Sweeney eds. 1976).3}.

13. - Comment, supra note 8, at 108...3,

- 14. Goldwin, John Locke, in HISTORY OF POLITICAL PHILOSOPHY 451, 462 (L. L
Strauss & J. Cropsey eds. 2d ed. 1981). "Accord, M. ROTHBARD, FOR A NEW LIBERTY [
31-37 (2d ed. 1978); Goldwin, supra note 7, at 47-48. _ ..

15. Indeed, vesting ownership of natural resources in producers has an inter- :-
national precedent in the Spitzbergen Archipelago case. Goldie, 4 General Inter- .r-
national Law Doctrine for Seabed Regimes, T INT'L Law..796, 807-11 (1973). *:

It was also the method used to develop the American West. Anderson & Hill, i\,
The Evolution of Property Rights: A Study of the American West, 18 J. Law & &

EcoN. 168-79 (1975); Statement of Robert W. Poole, Jr., President of Reason Foun-::- . %%

dation, before the Subcommittee on Oceanography, House Committee on
Merchant Marine and Fisheries, 5 (Oct. 22, 1981). Indeed, civil law was often ab-
sent; during the California gold rush, for example, by mutual agreement by min-
ers, title “was derived from the first locator, and continuity of work sufficed to
maintain persistance of ownership.”. T. RICEARD, A HISTORY OF AMERICAN MINDNG *

33 (1932). Accord, Goldie supra, at 804-07.
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Because no contrary comprehensive international agreement
has yet been ratified by all nations, the traditional notion of free-
dom of the high seas and open access to ocean resources is still
customary international law, giving American miners the right to
mine.1® Since there is no environmental need for regulation!? nor
any economic justification for regulation, other than to delineate
property rights,18 the UNCLOS should have built upon existing
customary law to create a system for vesting and protecting re-
source property rights of individuals to explore and develop the
seabed.19

Instead, “[n]ations have come to the conference table as if they

were stockholders, each with an equal share of stock and the

equal voting right that goes with it.”20 Their notion of common
ownership goes far beyond even the traditional rotion of common
access to common property,2! and they view nation States as part
owners of natural resources over which they have no control, or
contact with, and which they will not help develop. This is simply
an attempt to supplant the moral basis for property ownership,
serving “not as a moral guide, but as an escape from morality.”22

This new concept of the “common heritage of mankind” neces-
sarily places the well-being of some nations and individuals arbi-
trarily ahead of those of others. In the case of the seabed, the

16. H. Knight, Legal Aspects of Current United States Law of the Sea Policy 7-

*-- . B:(paper presented to AEI Conference: United States Interests in Law of the Sea: - :
.. ._Review and Analysis (Oct. 19,.1981); Goldie, supra note 15, at 797; speech by Secre- - ==
._tary-of the Navy John Lehman to World Affairs Council 3 (Oct. 9, 1981) (on file -

with.the author); Comment, supra note 8, at 87. The developing countries argue to
the contrary, but their case is generally unpersuasive. See id. at 85, 90-98. - :
. 17. _R. ECKERT, THE ENCLOSURE_OF OCEAN RESOURCES 225 (1979) . E

18. Tollison & Willett, Institutional Mechanisms Jfor Dealing with International 777
_ Externalities: A Public Choice Perspective, in THE LAW OF THE SEA: U.S. INTER-
' ESTS AND ALTERNATIVES, 77, 85-86 (Amacher & Sweeney eds. 1976). Eckert even ar- -
gues that creatmg an international body to vest property rights is undesirable if

the economics of the industry make the regulation more costly than any problems

resu]tmg from the lack of regulatlon, such as poaching. ECKERT, supra note 17, at :

24, == e rease

19 Amencan Mmerals Congress Undersea Mineral Resources, 2 (Sept. 27,
1981) {(on file with the author).. Obviously, some reasonable compromise in an in-
ternational negotiation may be necessary. There are approaches, such as revenue

~ sharing, that could be taken to help the people in the developing countries. But ~

the proposed seabed reg1me is not intended to help the people of the developing
countries.
20. Goldwin, supra note 7, at 48. )
21. Comment, supra note 8, at 99.
22. RanD, CaprraLisM: THE UNKNOWN IDEA 20-21 (1967).
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interests of the ruling establishment in a few developing coun-
tries are to take precedence over the fundamental rights of all in-
dividuals, including those of citizens of developing countries; the
oligarchy of a few will appropriate in the name of the many.23

Accepting these self-serving common heritage precepts has
guaranteed a draft treaty that offends other fundamental values
as well. For instance, the creation of an International Seabed Au-
thority which can restrict entry into the market, set production
limitations, and mandate the transfer of technology violates min-
ers’ and consumers’ rights of economic liberty. The type of inter-
vention proposed by the draft treaty should be “excluded as
generally inadmissible in a free society .. .” being one of the
“kinds of governmental measures which should be precluded on
principle and which could not be justified on any grounds of
expediency.”24 - :

Such a nght to economic ﬁreedom arises from the natural naht
of self-ownership and the necessary corollary right to transfer and
trade the fruits of one’s own labor.25 It also arises as a necessary _
adjunct—indeed, prerequisite—to political freedom, by restricting - -

~ the general authority of government over people and creatmg

counterforces to concentrated government power.26

The creation of the Enterprise, with the many monopolistic ad-
vantages accorded it, such as funding and technology transfer, vi-
olates the general American principle of opposition to
monopolies.2? This concern should be greatest with respect to
government monopolies because government monopolies possess
not only economic power, but also political power; and they are

able to use that power to in_sulate,_them'selves from economic:ic-. ..

23. Cf. id. at 21 (discussion of “the common good”) RO'I'HBA.RD s-upra note 14,

~ at 32 (discussion of the “world communal solution”).:

24. F. Havexk, THE CONSTITUTION OF LIBERTY 220—21 (1960) A

25. ' ROTHBARD, supra note 14, at 39. Cf.  HAYEX, supra note 24, at 230" (dxscuse-g-
sion’of relationship between individual freedom and freedom of contract). 3.

26. ‘M. FRIEDMAN & R. FRIEDMAN, FREE TO CHOOSE 2-3 (1980); B. SreGaN, Eco-_ -
NoMic LIBERTIES AND THE CONSTITUTION 83-84 (1980); Berger, Speaking to the Third -=
World, CoMMENTARY 29, 31 (1981). Cf. Statement by President Ronald Reagan at .:f
the Opening of the International Meeting on Cooperation and Development 2 (Octii—
22, 1981) (on file with the author) (discussion of economic freedom and “human :=
progress”). So fundamental are these rights that the framers of the Constitution ==
viewed their protection as the “prime object of government.” SIEGAN, supra, at 83. 72
And despite the passage of 200 years, the reasons for preserving economic liberty -~
remain just as essential. SIEGAN, supra, at 83; Speech by President Ronald Reagan : ::
to the World Affairs Council of Philadelphia 9 (Oct. 15, 1981) (on file with the:i =
author).

27. This general policy is most obviously manifested by the antitrust laws.
See, e.g., 21 CoNG. REC. 2455 (1890) (Remarks of Senator Sherman). Such concern
extends to foreign commerce. See, e.g., W. FUGATE, FOREIGN COMMERCE AND THE
ANTITRUST LAWS 201-22 (2d ed. 1973).
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forces.28

Finally, the favoritism shown the Enterprise through, for exam-
ple, extensive financial and technological subsidies amounts to
discrimination against private individuals, violating the funda-
mental American abhorrence of governmental “discrimination in
any form.”2® Indeed, “[t]he role of Government is to protect
[men] in the enjoyment of their rights and make certain of their
equality of opportunity.”30 Agreeing to a Seabed Authority that
so blatantly discriminates against American citizens violates
these general concerns of equal opportunity.

PRACTICAL OBJECTIONS -

The second set of objections to the seabed regime is practical in
character. The seabed mining provisions of the Draft Convention
pose two significant dangers: restricting the world supply of min-
erals and, in particular, our access to strategic minerals; and cre-
ating a pernicious precedent for future international negotiations.

Restricting Access to Minerals

The first danger focuses on our importaAtio'n of minerals for in-
dustrial production. Increasing the world supply of minerals

would be economically beneficial to the United States and the

bed mining from taking place could cost consumers in the United. 2

States alone more than $100 million (1979 dollars) annually by.
1990, and more than one billion dollars (1979 dollars) by the’ early
part of the next century 3151 %

“rest of the world. It has been estimated that preventing any sea- -

3

; 'v'

28, Former President Coolidge once warned that “This country would not be .=

" the land of opportunity, America would not be America, if the people were shack-.~

led with government monopolies.” Acceptance speech by President Calvin Coo- 2-
lidge (Aug. 14, 1924), in H.L. MENCKEN, A NEW DICTIONARY OF QUOTATIONS ON: ¢

HisToricAL PRINCIPLES 807 (1942).:,.

87th 'Cong., 1st Sess. 689 (1961).°

30. Answer by Senator John F. Kennedy to question No. 5 submitted by the
Associated Press (Sept. 26, 1960), reprinted in S. REP. No. 994, 87th Cong., 1st Sess.-
1055 (1961).

31. Johnston, The Economws of the Common Heritage of Mankind, 13 MARINE
TEcH. Soc’y J. 26, 29 (1979-1980). It is of note that seabed mining would benefit the
developing countn'es as well as developed countries, since most are minerals con-

" sumers. Johnston, supra at 28-29. Cf. 1 A. SMiTH, THE WEALTH OF NATIONS 461-62

(1937) (discussion of how wealthy neighbors economically benefit poorer nations).
481

29. Letter from Senator John F. Kennedy to Mrs. Emma Guffey Miller, Chair- -
man of the National Woman’s Party (Oct. 21, 1960), Teprinted in S. REp. No. 994, *<




Mining also has strategic significance, since we import more
than ninety percent of our supply of many critical minerals, such
as cobalt, vital to the aerospace industry, and chromium, neces-
sary to make stainless steel.32 A seabed mining industry could .
greatly reduce our dependence on potentially unstable overseas
suppliers because seabed mineral nodules, containing cobalt,
manganese, nickel, and copper, are “abundantly strewn across the =
ocean floor.”33 Though the potential for an effective “OPEC” of
minerals may be unlikely, at least in the short-term,3+ seabed sup-
plies will become more important in the future as land-based min-
eral supplies are depleted.35

The proposed treaty would severely threaten this potentially
abundant source of mineral resources. The free market economy
is “by far the most productive form of economy known to man.”36

Regulation generally limits experimentation and productivity and . -

raises costs—in other words, makes it more difficult for the mar- --
ket to function.3? Indeed, studies of the effects of economic regu-
lation in area after area consistently find it to be inefficient,
counter-productive, and frequently perverse.38

Seabed mining is no exception. Virtually any regulatory struc-
ture will pose inefficiencies and misallocations, but the restrictive .
regime proposed by the Draft Convention is “unique .. . in the

Moreover, some developing countries, such as India, may become seabed min- "
ers. See Ocean Floor Discoveries “Stun” Major Powers; The Times of India (Bom- -
bay), March 16, 1981, at 5, in FBIS, 154 WoRrRLDWIDE REPORT 3-4 (JPRS 78026, May 8,
1981); Huge Carpet of Ma.nganese Nodules Discovered, Kuala Lumpur (Malaysia)
Business Times, March 17, 1981, at 18, in FBIS, 15¢ WORLDWIDE REPORT 5 (JPRS -
78026).

32. Ho]den, Gettmg Senous About- Strategu: Mznerals 212 SCIENCE . 303—07 e
(1981)..:. .

33. Keating, American Cxtlzen and the Mmerals Squeeze 6 (Aug. 1, 1980) (to .- -
be published). Accord, R. ECKERT, supra note 17, at 214-19; Johnson & Logue, Eco-s-
nomic Interests in the Law of the Sea Issues, in THE LAw OF THE SEA: U.S. INTER-'=-. .
ESTS AND ALTERNATIVES 37 (Amacher & Sweeney eds. 1976).%)

34." Frank, Jumping Ship, 43 FOREIGN PoL'y. 121, 129-30 (1981), Dannan. 7'71e
Law of the Sea: Rethinking U.S. Interests, FOREIGN AFF. 373, 385 (1978); REPORT ON ::
THE U.N. THIRD CONFERENCE ON THE LAw OF THE SEA HouseE CoM4. ON FOREIGN:
AFFAIRS, 97th Cong., 1st’Sess. 10 (Comm. Print 1981) (Resumed 10th Sess., Cong‘ z,
Benjamin Gilman).

35." Darman, supra note 34, at 386. Cf.' STAFF OF SENATE CoMM. ON INTERNAL L
AND INSULAR AFFAIRS, 32D CONG., 1ST SEsS., REPORT ON THE UNITED NATIONS SEA<..
BED COMMITTEE THE OUTER CONTINENTAL SHELF AND MARINE MINERAL DEVELOP-:~-
MENT 9 (Comm. Print 1971) (discussion of recent expropriations of American.-=
overseas mining operations and concluding that “the United States would do well .:

to make sure that our rights to the seabed are not lost to some of the puerile de- = .

veloping nations”).
36. ROTHBARD, supra note 14, at 40. See Ronald Reagan statement, supra note
26, at 2.

37. HAYEK, supra note 24, at 224, 228, - . o

38. For an excellent survey of more than 50 studies of economic regulation,
see SIEGAN, supra note 26, at 283-303.
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degree to which” it will promote inefficiency.3® This is because
the specific provisions of the Draft Convention are virtually anti-
thetical to the goal of seabed mining. The problems include:#
bias against production, technology transfer, lack of assured and
non-discriminatory access, discrimination in favor of the Enter-
prise, Authority costs, hostile investment climate, and rewew

. conference.

Bias Against Production

Instead of encouraging seabed mining development, the goals of
the Authority are anti-development, including “orderly and safe
development,” “rational management,” “just and stable prices re-
munerative to producers,” and “the protection of developing
countries from the adverse effects [of minerals production].”#1
The attempt to protect land-based producers, industrialized as
well as developing, has been embodied in an article explicitly set-
ting a productmn ce111ng and providing for commodity
agreements.42 ; :

Technology Transfer

The Draft Convention reqhires that private contractors, as a
pre-condition to receiving miru'ng licenses, obligate themselves to

sell their proprietary seabed mining and processing technology to -

other operators and to transfer such technology to the Enterpnse

'39. R..ECKERT supra note 17 ‘at 297, 245-50. The dollar loss to the world com-

" munity, as well as the U.S., cou]d run into the millions, if not bLlhons, of dollam

Johnson & Logue, supra note-33, at-47-50; Johnston, supra note 31.

; 40.: Even some supporters.of the treaty acknowledge problem areas, though ,7::4 i
they believe that the problems are generally either insignificant or remediable.

See letter from Lee Kimball, United Methodist Law of the Sea Project, to Doug -
Bandow (Nov. 24, 1981) (on flle with the author); Memorandum from Samuel R. _

Levering, (Chairman of the Marine-Environmental Subcommittee of the LOS Ad- o

visory Com.mittee), et al. to James Malone (July 28, 1981) (on file with the author).

The list is not exhaustive: political-issues involving U.S. budget commitments
and participation by liberation groups ‘are in controversy but do not affect the via- .
bility of seabed mining. = TimiTs iy sgpeimihen

41. Draft Convention, supra note 12, art. 150 paras. (a), (e), (q).

42. Draft Convention, supra note 12, art. 151. And the countries of Zu'nbabwe,
Zambia, and Zaire, particularly, would like to tighten these restrictions even fur-
ther. See, e.g., remarks of Mr. Kakwaka, representanve of Zaire, to the 66th Gen-
eral Committee meeting (Aug. 24, 1981), in U.N. Doc. A/CONF.62/BUR/SR.68, at 5
(1981); Law of the Sea Conference to Resume Tenth Session at Geneva Beginning
3 August, 56, UN. Doc. SEA/140 (1981) (Press Release, United Nations Office at
Geneva Information Service).
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and to developing States.4#3 Though the circumstances under

which such transfer would occur are limited and compensation is

provided for, such transfers would still amount to a forced sale

and could never be faxr to the pnvate contractors S 2 T N T R LY

VAT Tt e, et

‘ " Lack of Assured and Nondxscnmmatory Access -

The access cntena for seabed mining are theoretlca]ly nondis- 5
criminatory;*S but the initial contract approval process under the :
Legal and Technical Commission could easily be politicized.6 In-
deed, a private company must: obtain a contract to explore two
seabed sites at its own expense, ceding one to the Authority; face
competition from other potential miners for the other site; avoid
disqualification for violating the anti- den51ty provisions (which re-
strict the number of sites per country in a geographical area) and . . = _
the anti-monopoly provisions (which restrict the number of cons~ = .. =
tracts awarded to any particular country); and successfully gain a - (i
production authorization from an Authonty dormnated by the de—

velopmg and Socialist Bloc countries.47 =~ . . ooy I

D1scnmmat10n in Favor of the Enterpnse

The Enterpnse would beneﬁt from a donated mine sxte, sub-
sidized financing, exemption from payments to the Authority, tax
exemptions, and transferred technology.*® These competitive dis-
advantages would include explicit special consideration granted

graphmally dlsadvantaged" countnes.

Anthonty Costs

The" Authonty would be an’ expenswe undertakmg, W1th the o el g
United Nations Secretary-General estimating annual costs of be=s— .. . :& :
tween $41 and $53 mﬂ.hon and untlal bulldlng costs of between

43.DraftConvent:on,supmnotelz,AnnexIﬂ',art.S:..'_; ot ke e Bl P o i
" 44, -This’ provision results in an-apoplectic reaction from ‘businessmen.: Seq-—- NN
e.g; Letter from Hilton Davis, Vice:President, Legislative’ and Political-Affairs s, .
Chamber of Commerce of the United States of America, to Senator Pressler:(Oct.=: -
26, 1981) (on file with the author); letter from Dolan K. McDaniel, President, Geo- »-
physical Service, Inc. to Doug Bandow (Nov. 16, 1981) (on file with the author); let-:.
ter from Louis L Schneider, Jr.,. Vice President-Manager, Marine. Division, =
Teledyne Exploration’'to Doug Bandow (Nov. §,.1981) (on file with the author)..=}. -
: 45, Comment, supra note 8, at 103-=. .
" 46, Id. at 103; Ely, supra note 6; App. 7-% Remarks by 'I'heodore Kronmﬂler, 2o e
before the Conference on Economic Aspects of National Security and Foreign Pol-:~ L E
xc):h'rhe Challenge to a Free Enterprise Society 5-6 (Dec. 13, 1981) (on flle w:th the
author)
47. Ely, supra note 6, App. 1-13. L oa
48. -Id. at 17-19. -~ e :
49, Draft Convention, supra note 12, art. 152, para. 2. ‘
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$104 and $225 million.5 Such costs may be understated, consider-
ing the current plans for an 89,000 square foot building in Ja-
‘maica’! and the expansive plans for activities of the Authority.52
To fund the Authority, private firms would have to pay an applica-
tion fee, an annual fee, and a production charge and/or royalty
charge.53 Thus, the total cost may be very high.54

Hostile Investment Climate - A S

The overall effect of these provisions is to “create a political cli-

mate hostile to private investment, and .. . [to so] restrict the . _

_ usefulness of the investment as to make it unattractive even if the’

‘political climate were benign”ss It seems unlikely that unsub-- -

. sidized United States investment, if any investment, would occur
under the terms of the Draft Convention.56 e
To the extent that seabed mining occurs, it would occur even 1f
_the United States does not sign the treaty and United States flag
operatlons do not develop. Such production would stﬂl yleld eco-
nomc benefits to the United States.57 . i 0. -
Moreover, contrary to the prevaﬂmg Wlsdom and the pubhc
statements of the potential mining firms, there is at least a possi-
bility of seabed mining without the treaty. This is so if the geo-

- . .=-=— - 50. Press Release SEA/140, supra note 42, at 6751

51, ‘Telegram from American Embassy in K.mgston, Jamaica to Secretary of
State (Nov. 1981) (on flle with the author). ri_. -

L 52. Study -on the Future Functions of the Secretary—General under the Draﬁ

'~ A/CONF.62/L.76 (Aug. 18, 1981):i}, - - . S
. .. 93. Draft Convention, supra note 12, Annex ]II, art. 13,3 paras. 2—4.- :
54. Ely, supra note 8, App. 20-26, Comment, .rupra note 8, at 104—06.

56. 'American Minerals Congress, supra note 19 at 2-3; Johnston, supra note
31, at 28; Tinsley, The Financing of Deep-Sea Mmmg, 14—15 (paper presented to =
AET conference Oct. 19, 1981) (on flle with the author).:~:.

Treaty proponents argue that even if this is the case, no m.mmg will occur withai:--

out a treaty. Therefore, refusing to sign the treaty gains no seabed benefits, while *:=

N \ - losing the other benefits, such as for navigation.. Richardson, supra note 8. The ==

_ problem with this argument is that it ignores the treaty’s philosophical context ~—
and its adverse political precedents. These turn the seabed provisions into a net
negative if there were insufficient offsetting benefits from encouraging seabed

57, Jarnea L. Malone, US Interests in LOS, 5-8 (speech at AEI conference Oct.
19, 1981) (on file with the author).

485

“graphlcal and technologlcal charactenstlcs of seabed rmmng- .

S e c—

. Conventum and on the Needs of Countries, Especially Developing Countries, for or
 Information, Advice and Assistance Under t)ze New Legal Regzme, U.N Doc. No 0. . ”

- 55, “Ely, supra note 6, at 3.+ 3. = - e ok

E O AR 10 a1 % 0




a

- N
create de facto property rights.58

Revxew Conference

Even 1f the prowsmns of the draft treaty were sat1sfactory, they
could be'amended by a two-thirds vote of the member States af-—

. ter a review conference meets, fifteen years after the commence-

ment of commercial production under the ratified treaty.5® The
developing countries could simply terminate the right of private
companies to mine, and customary international law rmght then
preclude unilateral rmmng 60 :

International Precedence »

Of even greater practical danger is the precedential irnpact that
signing the draft treaty would have: the legitimization of the prin-
ciples of the New International Economic Order (NIEO), which-~

essentially seeks to impose a legal duty on wealthier nations toi= =~
redistribute the wealth of their citizens to the governments of the =~ -

developing nations.6! These principles are at variance with the
Administration’s views on foreign assistance—that “the key to na--.
tional development and human progress is md1v1dual ﬁ'eedom— -

both political and economic.”62

UNCLOS is critical for NIEO proponents. This proposed Law of
the Sea treaty would be the leading edge of the attempt to instill
NIEO principles in all international organizations and institutions
and over other global problems, including energy, Antarctica, and
outer space.83 Thus, “in a single stroke, the direction of the sys-

.. 58. Eckert, United States Interests and the Law of the Sea Treaty: Myths Ver-== -~ . ™ ~. | .
sus Reality, 3-5 (paper presented to AEI Conference Oct. 19, 1981) ‘(on file with thesze - .. "7~ - ~a=r oy -
" author); Eckert, The Wealth Distribution and Economic Efficiency Consequences:zs

of the New Law of the Sea, 14-15 (paper presented to the 14th Annual Conf. of t.hethe =

Law of the Sea Institute, Kiel, FRG Oct. 20-23, 1980) ‘(on file with the authar).:r}\._

Others share his behef that c.lalm Jumpmg is unhkely. Tolhson & Wﬂlet't, supm -

note 18, at 86. 5. - ny e 3
59. Draft Convenhon, .s-upra note 12, art. 155. 584 %
60. Comment, supra note 8, at 107.:%7, -~ -

61. 7d. at 112. The use of NIEO has’ -been likened to economic warfare by the ae e
developing on the devéeloped States.: Letter. from Gary Knight, Professor, Louisi-isi- . -

ana State University Law School to Ted Kronmiller 22-23 (April 22, 1981) (on fllefl=
with the author). For a more detailed discussion of the NIEO, see Berger, supra-ra
note 26, at 31; Ben'yman & Schifter; A Global Straitjacket, REGULATION. 13-28 -3
(Sept./Oct. 1981).°%).

62. Remarks by President Ronald Reagan to the Opening Session’of the An-* 5 -

nual Meeting of the Boards of Directors of the World Bank Group and the Interna-
tional Monetary Fund, 17 WeekLy ComP. OF PrEs. Doc. 1052-35 (Sept. 29, 1981);35 .
Speech by President Ronald Reagan to the World Affairs Council (Oct. 15, 1981) =3
(on file with the author); statement by the President, supra note 26, at 2, See The~ _
North-South Nexus, THE NEw REPUBLIC, Nov. 4, 1981, at 5-7; Berryman & Schifter,
supra note 61, at 28.

63. nght, Legal Aspects of Current United States Law ot the Sea Policy, 5-6
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tem of international ‘development assistance would be radically
altered. The compulsory transfer of wealth from the developed to

‘the developing countries would become a reality of mtematxonal

law. . . ."64

A refusal to sign the proposed LOS treaty would deny the de-
veloping countries this essential first step in turning the NIEO
into reality. It would help forestall the creation of other negotiat-
ing forae and international structures to regulate other interna-
tional econom.ic issues.55

INA.DEQUATE BENEFI'I‘S FROM NON-SEABED ARTICLES

The draft treaty does encompass sub_)ects other than seabed -
mining, including economic zones, marine research, environmen-
tal protection, and navigation. Most treaty proponents argue that
even if the seabed mining provisions are flawed, the benefits ac-
cruing to the United States from the other parts of the treaty, and
particularly the navigation prowsxons, would make the proposed
treaty worthwhile.6é

The Administration is looking at the net benefits of the Draft -

Convention to the United States.67 However, lest economic inter-
ests be “sacrificed in the perceived furtherance of narrow politico-
military objectives and amorphous foreign policy goals,”s® the
benefits of other sections of the resulting treaty must clearly out-

weigh the significant- costs of the seabed rmmng portlon of the -

trea ._A,:"*-‘ e e NN I R e

Unfortunately, the beneﬁts of the other sectionis of the" treaty dozs

not outweigh the disadvantages of the seabed mining prov1$1ons.._--
For instance, under the treaty, we would eventually have to share =
revenue from petroleum production from the outer margins of thel 2

(paper presented to AEI conference Oct."19, 1981): (on file withthe author); Ber<== -
ryman & Schifter, supra note 61, at 22-23; Krommller, supra. note 48, at 3; Com<—-

ment, supra note 8, at 8L ::.
Indeed, key- concepts from the ‘draft treaty are embodxed in the U.N. Moon -
Treaty. Remarks of Theodore Kronmiller before the Center for Strategic and In-"2-

ternational Studies and the Oceans Policy Forum, 7 (Feb. 21, 1980) (on flle with ‘%
the author).: See Agreement Governing the Activities of States on the Moon and-.d

Other Celestial Bodies, UN. No. A/34/664 (Nov.-12, 1979).™

64. Kronmiller, supra note 48, at 3.

65. Comment, supra note 8, at 81; Dxckson, supra note 4, at 668

66. See, e.g., letter from Clifton Curtis, et al, Center for Law and Social Pohcy
to James L. Malone (July 30, 1981) (on file with the author).

67. Lehman, supra note 16, at 6.

68. Kronmiller, supra note 46, at 1.
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continental shelf, thereby discouraging a source of energy that is
nearer-term than most synthetics.$® The boundary provisions
have been criticized as unsound and artificial.7%0 Marine scientific
research would be subjected to a restrictive “consent” regime.”
The fisheries articles would add little to American and customary. .
international law.’? And it has been contended that the pollution
articles would be only marginally beneficial, if not actually
harmful.73

Most importantly, the navigational articles would not be a major
improvement: there “is no enhanced value from navigation in the
treaty to trade away.”7® For example, the draft treaty retreats
from free navigation under current customary international law
by providing for weapons testing as a basis to temporarily sus-
pend innocent passage in territorial seas.’s

Su'mlarly, traditional freedoms of the high seas currently pre-. -

vail in areas beyond territorial waters. However, the proposed ._ -

treaty would establish 200 mile, economic zones without providing =
explicit protection for freedom of navigation. Instead, the lan-
guage is ambiguous.’”® Ambiguities also bedevil the straits pas- -
sage articles, making it unclear as to which straits are
international and whether or not submerged passage of subma-.
rines is provided for.7? -

In any case, our security interests in straits passages are very
limited because of geography and technology and thus do not ap-
pear to be critical.’® Further, commercial and economic interests
make it likely that such straits will be open to commercial naviga-

69. Johnston, Petroleun Revenue Sharing from Seabeds Beyond 200 Mxles O_ﬁ'
shore, 14 MARINE TECH. Soc'y J. 28-30 (1980); Knight, supra note 16, at 10. 7.

70. Hedberg, Evaluation of U.S.-Mexico Draft Treaty on Boundaries in the :z
Gulf of Mexico, 14 MARINE TECH. Soc'y J. 32-34 (1980); Hedberg, Ocean Floor Jur:':- T
dictional Boundaries for the Bering Sea, 14 MARINE TECH. Soc’y J. 47-53 (1980). ).

71. Knight, supra note 16, at 1L ii.

72. Id. at 11-12. Indeed, some observers have sharply cnhc:lzed them. Seey
Eckert, supra. note 58, at 11-12. -

73. Eckert, supra note 58, at 12-13.:53. "

74. Knight, supra note 16, at 9.. 2.

75. Kronmiller, supra note 63, at 2.. 2.

76. Reisman, The Regime of Straits and National Security: An Appraisal of In-I:-
ternational Lawmaking, T4 AM. J. INT’L L. 48, 67-71 (1980); Kronmiller, supra note.:
63, at 2; Knight, supra note 16, at 9..

T71. Reisman, supra note 76, at 66 71-75. Relymg on some sort of “understand-.:-
mg years later on this pomt is perilous, shortsighted, “preposterous,” and “na-zz-

" Id. at 74-75. /3.

78 Osgood, U.S. Security Interests and the Law of the Sea, in THE LAW OF THE -
SeA: U.S. INTERESTS AND ALTERNATIVES 11, 13-24 (R. Amacher & R. Sweeney eds.™
1976); Darman, supra note 34, at 376; Knight, The 1971 United States Proposals on
the Breadth of the Territorial Sea and Passage Through International Straits, 51
Or. L. REV. 759, 780-82 (1972); Osgood, U.S. Security Interests in Ocean Law, 2
OceaN Dev. & INTL L. 1, 11-24 (1974). .
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tion even in the absence of a LOS treaty.7®

But even if the Draft Convention were to effectively protect crit-
ical interests in theory, it must protect them in practice as well,
for “[t]o sacrifice U.S. mineral interests for a perceived military
objective is at least debatable; but to sacrifice U.S. mineral objec-
tives in mining the deep seabed for what may be an unattainable
military objective is folly . . . .”80 Unfortunately, the amount of
protection in practice seems dubious. (Indeed, since the Soviet
Union is more dependent on straits passage than the United
States, whatever protection the draft treaty may afford the United
States may glve a comparatlvely greater benefit to the Soviet
Union.81)

The navigation articles would be subject to amendment, just<-
like the rest of the treaty.82 There is also a chance that some na---
tions containing key straits might not sign the treaty. If they did
not, it seems unlikely that they would comply with a provision
' which they refused to sign.s3

Finally, such navigational guarantees are likely to be commonly
supported only so long as it is in both parties’ interests to do so.
. History is replete with examples of countries breaking treaties

Vonre

79. Johnson & Logue, supra note 33, at 64; Kronmiller, supra note 63, at 3. This
is the case even among countries who lack respect for international law, as was
demonstrated during the recent Iran-Iraq war. Johnston, Not So Dire Straits,
. (presented at AEI conference) (on file with the author). (One panelist claimed -
4 that there were other—undisclosable—reasons for the straits of Hormuz remain-._-
TY e ing open. Johnston responded that whatever the reasons, they proved his point.).:.:.
For a general discussion of the economic interests of countries in commercial nav-- -
igation, see R. ECKERT, supra note 17, at 74-79. 7,

80. Report on the Outer Continental Shelf, supra note 35, at 10. Interestingly, _-.
although Elliot Richardson now believes that the 'seabed m.mmg articles are ac-:=-
ceptable, he has written that: =i
= to sacrifice not only the guarantees of freedom of navigation and overﬂxght
= discussed in this article but other gains as well, including effective protec-:c
= tion of the marine environment, a stable rng.me for marine scientific re-—
=5 search, and a workable definition of the ‘outer limits of coastal-state - =
= Junsdlcﬁon over the oil and gas resources of the continental margin < : ...

. .

would be an outcome preferable, nevertheless, to being bound by a sys- :-
tem incapable of attracting the private investment without which the -
wealth of the deep seabeds will continue to lie in total darkness miles be-:=
neath the surface of the ocean." n.
¢ Rxchardson, Power, Mobzl:ty and the Law of the Sea, 59 FOREIGN AFF. 902, 917-18 I
: (1980). :
81. Darman, supra note 34, at 377; Frank, supra note 34, at 127; Richardson, -
supra note 80, at 911-12 (Richardson believes that independent reasons for greater
. mobility outwexgh these arguments. /d. at 912-14).~
- 82. Ely, supra note 6, at 87.
83. Osgood, supra note 78, at 34-35.




- when they have considered it to be in their national interest.84

The international guarantees of a LOS treaty are therefore
likely to have only marginal effect. First, significant protection for
the few straits with real national security value would likely be
available through bilateral or regional treaties,8% informal arrange-
ments,86 or some combination thereof.8? And whatever the ar-
rangement, the most important factors which would insure
compliance are ability, willingness,88 and the state of the bilateral
relations.8s

Second, to the extent that our national interests would be less
well protected without a LOS treaty, it seems fair to assume that
the United States would not allow theoretical international law
claims to stand in the way of protecting vital national needs.%®
Similarly, if a coastal State believed that its national interest re-

quired interdiction of United States shipping and also that United -_.

States force either would not, or could not, be applied to prevent -
such interdiction, it seems unlikely that they would not do so be-
cause of a general treaty signed by 150 nations in a past year.9}

Thus, without a LOS treaty, the impact on navigation would
likely be felt in these cases where neither parties’ national inter-
ests were critically at stake. The results would not be “disas-
trous”; rather, they would be “marginally less efficient.”92
Eliminating this “marginal inefficiency” would be a benefit, but it
would not be substantial enough to justify acceptance of the draft

1

84. L. BELLENSON, THE TREATY TRAP v. (1969); Stine, 4 Cynic’s View of the
Moon Treaty, ANALOG 103, 104-05 (May, 1980). For a recent example involving U.S/-

Mexican fishing agreements, see Department of State Press Release, “Mexmo Ter-=-.

minates Agreements with U.S. On Fishing” (Dec. 31, 1980).:3-. .. .

85. Eckert, supra note 58, at 8. In fact, one important nation approached the -
U.S. in Geneva and indicated a willingness to reach an agreement with the U.S. on =
transit rights, similar to the terms of LOS, if the U.S. did not sign the LOS"=.

86.” Osgood, supra note 78, at 31, 34-35. Indeed, Osgood contends that “[t]here —
is evidence, on the other hand, that some kinds of arrangements thaf accommo--a- -

it

date U.S. and coastal or strait states’ interests can more readily be reached if they <
are not made the subject of international legal agreements.” Id. at 2T.27.

87.- Gary Knight believes that “U.S. security and economic interests could be "~
sufficiently protected through a combination of domestic legislation, limited trea-—n-
ties, purchases of rights, unilateral action, and the occasional application of force.” .’
Knight, Alternatives to the Law of the Sea Treaty, in THE LAW OF THE SEA: U.S."..'D
INTERESTS AND ALTERNATIVES 133, 147 (R. Amacher & R. Sweeney eds. 1976).--%.

88. . Richardson, supra note 80, at 906; Knight, supra note 63, at 17. .7,

89. °Osgood, supra note 78, at 31.5i.

90."1d. at 25, 29-30; Richardson, supra note 80, at 908. :Z.

91. Eckert, supra note 58, at 8; Osgood, supra note 78, at 27.=:

92. Darman, supra note 34, at 382. This is not to say that it would be costless,
of course: just not prohibitively expensive even in the worst case. See R. ECKERT,
supra note 17, at 71-74; Osgood, supra note 78, at 25-26, 29; Osgood, supra note 78,
at 35.
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seabed mining regime,93

CONCLUSION

A substantial amendment of the Draft Convention is called for.
The Administration’s major areas of concern, as expressed to the

Tenth Conference, were: :
1. Gaining influence in the Authority commensurate with our political
and economic interests.
2. Creating a more balanced Council
3. Setting as an overriding objective for the Authority encouraging min-
eral development.
Removing obstacles to mining by American compames.
_ Assuring non-discriminatory and certain access to mining.-
Requiring ratification by all member states for approval of -

amendments.
Eliminating unreasonable interference with mining operations.

Minimizing the budgetary impact of the treaty.%4

Achieving substantial improvements across-the-board may be
exceedingly difficult. Virtually all of the other delegates at the
Conference warned the United States that the fundamentals of
the treaty were non-negotiable.®5 American treaty proponents
have also emphasized the same point: major concessions are
unlikely.96

The Administration also recognizes thxs fact;97 but to fail to ask

@op

h e

93. The Secretary of the Navy has explicitly stated that our navigational inter-

ests do not require us to sign the current Draft Convention. Lehman, supra note .. _

16, at 4 =
94. Statement by James L Malone to the mformal plenary, 4-5 (Aug. 13, 1981) .}
(on file with the ‘author).-

95." See Statermment by K. Brennan, AO, leader of the Australian Delégation to == .

the informal plenary, 3 (Aug. 10, 1981) (on file with the author); statement by K. :
Brennan to the informal plenary, 5-7 (Aug. 17, 1981) (on flle with the author);-
statement by Prof. W. Riphagen, Chairman of the Delegation of the Netherlands to
the informal plenary, 2 (Aug. 17, 1981) (on file with the author); remarks by Inam
Ul-Hagq, Representative for Pakistan and Chairman of the Group of 77, at 11 (Aug."
17, 1981) (on file with the author); Remarks of Jens Evensen, Ambassador of Nor--
way at the informal plenary, 10-13 (Aug. 10, 1981) (on file with the author). ;.
Indeed, at least one foreign diplomat says a decision by America to ask for fun--~

damental changes will be taken as a decision to kill the treaty outright. Anwar, .-,
Minitreaty Among Big Powers Would be Countered by Maxitreaty, NEW STRAITS . -
TrvEs, (Kuala Lumpur, Malaysia), June 5, 1981, at 14, in FBIS, 165 WORLDWIDE RE-: -
PorT 1 (JPRS 78713, Aug. 10, 1981). .

96. Frank, supra note 34, at 137; letter from Curtis, supra note 66, at 1; letter -
from Lee Kimball, supra note 40.

97. Speech by James L. Malone at the University of Virginia’s Ocean Policy
Forum 2 (Nov. 12, 1981) (on flle with the author); speech by Theodore Kronmiller
to the Marine Technology Society 3 (Sept. 9, 1981) (on flle with the author);
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for substantial changes would leave us with a proposed treaty
fundamentally unacceptable to the Administration and the Sen-
ate.’8 Admittedly, to ask may court potential failure of a Confer-
ence more than a decade in the making. However, the question of
what kind of global order is being created is of paramount impor-

tance. Indeed:

the notion of conceding [the negative international precedents set by the
proposed treaty] to avoid the precedent of Conference “failure” (meaning
“lack of agreement”) seems absurd. It would be to trade long-term, sub-
stantive failure for avoidance of temporary procedural failure. Trading
these objectional elements for marginal gains in the system of environ-
mental protection and dispute settlement seems out of proportion. Trad-
ing them for questionable interests in treaty protection of distant-water
military mobility seems a tie to the past at the expense of the future. And
trading them to protect interests that might just as well be protected with-
out a comprehensive treaty seems no trade at all.99

From the start, the UNCLOS has melded together subjects that
should have been negotiated separately. It has accepted outra-

geous demands as a basis of negotiation and neglected to protect - - -
fundamental American principles. It would seem that the UN-

CLOS Draft Convention has become an agreement sought for
agreement’s sake, as if the mere signing of any agreement,
whatever its substance, could guarantee international stability.
But this proposed treaty will not—cannot—guarantee interna-
tional stability. Only a treaty that recognizes that free market
seabed mining and commercial exchange exploit no one will do
so. A treaty must be fashioned to meet the interests of mankind
and not just those of leaders of an ad koc majority of the world’s
nation States. Only then would the prospects of free exchange,
free trade, economic prosperity, and even world peace be in-

creased, rather than decreased. . g

speech by Theodore Kronmﬂ]er to American Mining Congress Convention 9 (Sept.
9, 1981) (on flle with the author).

98." Speech by Malone, supra note 97, at 2

99. Darman, supra note 34, at 388,
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THE WHITE HOUSE

WASHINGTON

May 6, 1982

Dear Bob:

Thank's for your note of April 29th. We will
indeed miss Doug Bandow. However, I will continue
to follow the Law of the Sea Conference along with
Mike Uhlmann, our Assistant Director of the Office
of Policy Development for Legal Affairs.

Please feel free to get in touch with Mike or
me at any time.

Sincerely,

-~

Assistant to the President
for Policy Development

Mr. Robert Keating
1681 32nd Street
Washington, D.C. 20007

cc: Mike Uhlmann




1681 32nd S F oF
Washington, SERGEY 5@%5 OPMENT
April 29, 19%g) ppp33 A II: 09

Mr. Edwin Harper

Assistant to the President
for Policy Development

The White House

Washington, D.C. 20500

Dear Ed:

I had the pleasure of meeting you at the April 19
industry meeting with Ed Meese. You may remember that I
had organized a CEO-level committee which ‘gave broad industry
support for President Reagan's six objectives in the proposed
LOS treaty.

As the LOS Conference draws to a close, I wanted you to
know how much I have valued Doug Bandow's presence on the
scene in New York. His being there on a daily basis gave
the few of us concerned with the broader political and
economic implications of the proposed treaty the edge needed
to counter the narrow, parochial views of many in the U.S.
Delegation.

Doug became our principal spokesman in delegation and
other meetings for the free enterprise system which he saw
placed in extreme jeopardy by the proposed treaty. He made
it very clear that the treaty represented a denial of every-
thing we stand for concerning reliance on the free play of
basic economic forces in the marketplace, and correctly
viewed the treaty's "global management" scheme as the
substitution of UN-style administrative organs and bureaucracy
for the existing market forces. His departure from the Reagan
Administration will be a loss for the conservative Republicans.

& ,

With the Reagan Administration's rejection of the LOS
treaty, the industry committee now plans to meet with Government
officials, probably in garly June, to discuss viable ocean-
mining alternatives, such as a workable mini-treaty with other
seabed mining countries. I hope that you will be able to work
with us in developing the strategy and tactics necessary to move
forward in this way, since it may be critical for the future
development of an American deep seabed mining industry.

Sin ely,

obert B. Keating



ROBERT B. KEATING
1681 32nd Street, N.W.
Washington, D.C. 20007
Home : (202)338-8114
Office : (202)775-0316

Experience in the Reagan for President Campaign

Early financial contributor to Reagan for President Campaign
Reagan-Bush Pioneer (fund raiser)

Member,
Member,

Member,

Reagan Foreign Policy Advisory Group

Reagan Strategic Minerals Task Force (prepared
basic assessment of ocean mining and proposed
Law of the Sea treaty)

RNC Advisory Council on National Security and
International Affairs (Africa and Latin America)

Present Responsbilities in the Reagan Administration

Advisor, without compensation, to DOD on strategic

mineral
Member,

U#& Member,
: Member,
‘ Member,

Notes:

demand and supply issues

Interagency Group on Law of the Sea Treaty
(introduced new analytical techniges for

evaluation of many, complex issues) ~
U.S. Delegation to LOS Conference (Geneva, Aug. '8l
and NYC, March-April '82)

NSC Rapid Response Working Group (studying implica-
tions of possible mineral supply shortages)
NSC Defense Stockpile Working Group

1) I organized a U.S. Industry Leader Program to
help mobilize support for President Reagan's
goals in the proposed Law of the Sea Conference.
(This work involved contacts with foreign indust-

rial leaders on issues of mutual concern.)

2) I am now helping organize a high-level Govt.-
Industry task force for ocean management policies.

Experience Bearing Upon Possible Appointment as Ambassador to

a Mineral-Producing Country in Southern Africa

Senior consultant to American companies on mining and
industry projects in Africa, Latin America, and Southeast

Director General, Ministry of Public Works, Kinshasa,
Republic of Zaire.

Senior Consultant, Council for International Economic
Cooperation and Development, Taipei, Taiwan.

Senior Advisor, Inter-American Development Bank,
Washington, D,C.
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-- Director, The Chile-California Program of Technical
Cooperation, Santiago, Chile

-- Senior Consultant, World Bank, Washington, D.C.

-- U.S. Delegate to the U.N. Conference on Science and
Technology for Developing Countries (Chairman, State
Department Committee on Transport and Infrastructure).

-- Senior Consultant, U.S. Agency for International

Development.

Language Qualifications: French and Spanish

Fan T Serer  Clomrmié (SSwew Ao ‘22,




Robert B. Keating
May 11, 1982
Analysis
of

UNCLOS Alternatives

Participants: White House (Policy Development, CEA, NSC)

State Department (OES, EB, L)
DOI (Energy & Materials)

DOD (Policy, JCS, Navy)
Treasury (Raw Materials)
Transportation (USCG)

Commerce (Strategic Minerals, NOAA)
Labor
Industry

Principal Analytical Topics

A.

Domestic Policy and National Security

1. Access to Ocean Strategic Minerals

a. exploration
b. exploitation

2. Non-seabed minerals matters

3. Selected bilateral and multilateral arrangements

Strategic Minerals

1. Deep-seabed

a. polymetallic nodules
b. sulfides and others

2. Continental Shelf

Navigation M

1. Military
2. Commercial

Other LOS Issues

l. Fisheries

2. Pollution

3. Scientific research
4. Boundary delimitation

Non-LOS Issues

1. Antartica minerals
2. NIEO precedents




MEMORANDUM
THE WHITE HOUSE
WASHINGTON
May 17, 1982
FOR: EDWIN MEESE/III
FROM: MICHAEL M./ N

SUBJECT: L.0.S. Treaty -- Where Do We Go From Here?

Prompt Action Required

There are two matters which require swift action:

) [ Within the next 6 weeks, the Administration should make
and announce 1its decision on whether the U.S. will
sign the Treaty.

The Treaty (which was adopted on April 3¢ at the L.O.S.
Conference by a vote of 13@¢-4) fails to meet the requirements set
forth by the President in his January 29 statement. In December
-- six months from now -- the Treaty will be opened for signing.

One alternative we have to signing the Treaty is to persuade
our industrial allies to join us in establishing a rival L.O.S.
regime. Our potential partners, however, are, and will be, under
increasing pressure to commit to signing the Treaty. Unless we
stake out our position soon and start working on our allies, we
may lose the opportunity to establish an alternative regime.

Delay in staking out our position could thus isolate us,
foreclose the option of an alternative regime, and severely
circumscribe the President's scope of action.

2. The White House should keep pressure on State Department
to get the Reciprocating States' Agreement (RSA) signed
within the next two weeks.

RSA is an agreement among the U.S. and its industrial allies
establishing an interim deep seabed mining regime until such time
as an international L.0.S. treaty has been approved and the
seabed mechanism established thereunder has become operational.
Though it was supposed to be executed before the last L.O.S.
negotiating session, RSA is as yet unsigned. 1In a week or so,
we are having discussions with our allies to discuss signing the
RSA. (Signing RSA does not foreclose the possibility of
approving the L.0.S. Treaty in the future.)

I1f our allies (particularly U.K. and F.R.G.) sign RSA without
substantive amendments, this agreement could, without committing
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us to an alternative regime, serve as the basis for such a regime
if we later decide to take that route. 1If our allies do not sign
RSA, it will be much more difficult to establish an alternative

regime.

Time is of the essence because Third World countries and
other Treaty proponents are pressing for amendments to RSA which
would bring it into conformity to the L.0.S. Treaty.

If our allies balk at signing RSA, we must be able to move
quickly to get the President involved in pressuring U.K. and
F.R.G. by direct contact with Prime Minister Thatcher and
Chancellor Schmidt.

Suggested Procedure for Decision

L. Background

This is a national issue which should be decided by the
President after consultation with the full Cabinet.

o During negotiations, L.0.S. was treated
predominantly from a foreign affairs
perspective. Half the members of the
Interagency Group (IG) are from the State
Department's regional bureaus.

o With negotiations completed, our task is to
formulate a national response on a matter that
has broad domestic, as well as foreign
affairs, ramifications. Every department,
with the possible exception of HUD and
Education, has interests at stake.

2. Consideration by CCLP

The issue should be considered by the CCLP (with the
Secretary of Energy invited to attend). A Working Group chaired
by the Secretary of the Interior, working closely with OPD,
should prepare the decision memorandum for the President and the

full Cabinet.

The IG would be tasked to provide CCLP and its Working Group
with analyses of U.S. options.

Use of the cabinet council process has the following
advantages:

o Provides a mechanism for integrating into the
process those departments which heretofore
have not been significantly involved.

o Brings more balance to the process by
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amplifying the domestic perspective while
retaining State, Defense, and NSC
participation.

Gives President a direct institutional means
for consideration of the issue from a
Presidential perspective.

Provides better access to the process for the
numerous private domestic organizations who
are concerned about the Treaty and whose
rumblings we are only beginning to hear.

(Some have complained that, because the IG was
dominated by State's regional bureaus, Burundi
has had, in effect, more of a voice in setting
U.S. policy than American industry.)

Strict Deadlines

It is essential that the Administration's decisions be made
and implemented according to a fast-paced and disciplined
timetable. I would recommend:

(¢]

IG should submit its analysis to CCLP by May
30.

CCLP should submit a decision memorandum to
the President by June 16.

The Presidential decision should be announced
no later than June 20.

If President decides not to sign Treaty, CCLP
should set timetable for those subsidiary
decisions and actions necessary to implement
the selected alternative strategy.

There will be resistance to moving fast. Treaty proponents

in the departmental bureaucracies and on the Hill, suspecting
that the President's decision is likely to be adverse, will arque
strenuously to delay the decision. They will urge postponing the
decision until September when there is a plenary session of the
L.0.S. Conference, suggesting that it might be possible to obtain
some concessions from the Third World at that meeting. 1In fact,
the chances of obtaining any material changes in the Treaty are
exceedingly remote and, in any event, would be enhanced by an
early firm stand against the Treaty in its present form.

A strong White House role will be necessary to ensure that

decisions are made, and implementing actions are taken, on time.

cc: Edwin L. Harper




Davip P. Stanc
1629 K STREET, N.W.
WasHINGTON, D.C. 20006

May 17, 1982

Mr. Edwin L. Harper

Assistant to the President for

Policy Development 1
The White House

Washington, D. C.20500

Dear Ed:

Since joining you at the meeting chaired by
Ed Meese in the Roosevelt Room on April 19 regarding
the Law of the Sea, much has happened.

That the U. S. Delegation voted against the
adoption of the treaty text on April 30 was due, in no
small part, to the work of Doug Bandow and Bob Keating.
Doug's diligence and perseverence at the LOS Conference
is deeply appreciated. We are sad to see him leave.

In his absence and during the transition period,
I am hopeful that you will be able to utilize the advice
of Bob Keating, who, as you know, worked closely with
Doug in New York.

Those two worked very hard to protect the
President's position, while many others on the Delegation NSRS AT
seemed anxious to abandon the President's position in the
pursuit of a treaty at any cost. Again, both Doug and
Bob deserve high praise for their loyalty to the Presi-
dent. ;

Look forward to staying in touch with you on
this issue as the ground work is laid for our future
course of action.

Kindest personal regards,

cc: Messrs: Michael Uhlmann V//

William Barr o ki
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May 18, 1982

MEMORANDUM

To : Michael Uhlmann, Office for Policy Development
William Barr

From : Robert B. Keating

Subject: Federal Advisory Committee Act and Possible White House-
- Industry Meeting on LOS Matters

I asked my law firm, Patton, Boggs & Blow, to tell me if we
would run afoul of the Federal Advisory Committee Act by having
convened a White House-Industry meeting on LOS matters. Attached

is their memorandum on the subject which concludes that such a
meeting may be held if:

a) no agenda is established for the meeting;

b) no proposals of possible government action are sent
to participants in advance, and

c) the intent of the meeting is to brief industry officials
and seek their spontaneous reactions.

Should you have further questions on this subject, please
call Gordon Arbuckle of Patton, Boggs & Blow (tel: 457-6090).




May 18, 1982
MEMORANDUM

Re: Federal Advisory Committee Act:
What Relationships Does the Act Cover?

Issue Presented

What characteristics must an industry task force have for
it to be subject to the Federal Advisory Committee Act?

Conclusions of Law
The following factors are evaluated in the determination

of whether or not an industry task force is subject to the
Federal Advisory Committee Act:
1. The directness of the relationship between the advisory
committee and government action.

2. The degree to which the Federal official goes directly
to the task force for specific advice on pending actions.

3. The extent of the dangers of special interest groups
exercising undue influence upon government action in
question.

4. The continuity of the task force and the formality of
its organization of its meetings.

Discussion

In pertinent part, the Federal Advisory Committee Act defines
an advisory committee as ''any committee. . . task force, or other

similar group . . . which is . . . established or utilized by
the President . . . in the interest of obtaining advice or recommen-
dations for the President . . . or officers of the Federal Government."

5 U.S.C.A. App. I §3(2). Several judicial cases have interpreted
this definition of advisory committee to determine its applicability
to various forms of groups which have engaged in discussions with
federal officials. 1In general, courts have found the Act most
applicable when the executive department official directs the
committee to make suggestions and give advice on specific government
policies and subsequent government actions. See National Nutritional
Foods Association v. Califane 603 F. 2d 327 (2nd Cir. 1979); Center
for Auto Safety v. Tiemann, 414 F. Supp. 215 (D.D.C. 1976) remanded
" on other grounds 580 F. 2d 689; Food Chemical News Inc. V. Davis
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378 F. Supp. 1048 (D.D.C. 1974).

Nader v. Baroody, 396 F. Supp. 1231 (D.D.C. 1975) controls
the determination of whether the industry task force now being
considered will be covered by the Act. In Baroody, the court
reviewed a situation where the Assistant to the President of
the United States for Public Liaison regularly convened meetings
every two weeks between different high officials of the executive

branch and varying representatives of business organizations and
private sector groups to encourage an exchange of views. Attendance
at the meetings was accomplished by specific invitation to named
individuals. The issue in the case was whether these meetings
were attended by one or more . advisory committees under the Act.
The court found that these were not advisory committees. It
reasoned that the Act applies to groups having some sort of
established structure and defined purpose, and not to ad hoc
group meetings. Id. at 1233. Although superseded, the court
noted previous administrative guidelines which required advisory
committees to have all or most of the following characteristics:

a) fixed membership;

b) initiative for use as advisory body comes from Federal
Government;

c) a defined purpose of providing advice regarding particular
subjects;

d) an organizational structure;

e) regular or periodic meetings.
“I&.‘Qﬁoting 38 Fed. Reg. 2306 (1973), superseded by 39 Fed.
Reg. 12389 (1974). The court then emphasized that Congress was
concerned with committees which the President or an official of

an executive department directed to make recommendations on an
identified governmental policy for which specified advice was
being sought. The court reasoned that Congress did not intend
to intrude upon the day-to-day functioning of the presidency,

or in any way impede casual informal contacts with interested
segments of the population. The court held that since the group
meetings were unstructured, informal, and not conducted for the
purpose of obtaining advice on specific subjects indicated in
advance, ,they were not subject to the Act.
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The industry task force should not be subject to the Act
if it is used by the Executive Office of the President and the
State Department in a fashion comparable to the use made of the
groups in Baroody. Of utmost importance, the task force will have
to act as a sounding board for the generalized views of an ad hoc
group rather than as a committee formally designed to influence
specific government actions. To this end, no agenda should be
established for the meetings, and no preliminary or draft proposals
of any possible government actions should be sent to task force
participants for comments before the meetings. Also, the task
force meetings should be composed of varying participants so that
the views of a wide range of interests is reflected rather than
those of a more limited scope. In addition, the task force should
not have a formal structure and should not meet with the executive

officials on a regular basis.

Conclusion

It appears clear from the legislative history and court
decisions regarding the Act that holding a meeting at the White
House to brief industry officials on developments of interest
to them and to seek their spontaneous reactions would in no

way violate the Act.
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SUBJECT: Meeting with National Ocean Industries
ACTION FYI ACTION FYI
HARPER O O DRUG POLICY O O
PORTER O a TURNER a a
BARR O O D.LEONARD a a
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Remarks:

Edwin L. Harper
Assistant to the President
Please return this tracking for Policy Development
sheet with your response. (x6515)
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MEMORANDUM
' ' OFFICE OF
THE WHITE HOUSE POLICY DEVELOPMENT

’ . WASHINGTON !qsz ”AY l8 p 2= 22
May 18, 1982

FOR: EDWIN L. HARPER
FROM: MICHAEL M. UHLMANN

SUBJECT: Meeting With National Ocean Industries
Association (NOIA)

Doug Bandow has put me in touch with some private sector
groups who are concerned about the L.O.S. Treaty. In addition,
we have been contacted directly by a number of other private
groups who have asked for meetings.

A I am getting intensively involved in this issue and plan to
have a series of meetings with these groups over the next two
weeks. I will keep you apprised of the meetings and anything
that develops from them.

With regard to NOIA, Bill Barr has already met with its
counsel. If you agree, I will give Matthews and call and invite
him, Sandy Trowbridge and perhaps a few others in for a meeting.

£s X NO
cc: Roger Porter . ‘ ",,\/‘ )




MEMORANDUM

THE WHITE HOUSE

WASHINGTON

May 18, 1982

FOR: EDWIN L. HARPER
FROM: MICHAEL M. UH N

SUBJECT: Meeting With National Ocean Industries
Association (NOIA)

Doug Bandow has put me in touch with some private sector
groups who are concerned about the L.0.S. Treaty. 1In addition,
we have been contacted directly by a number of other private
groups who have asked for meetings.

I am getting intensively involved in this issue and plan to
have a series of meetings with these groups over the next two
weeks. I will keep you apprised of the meetings and anything
that develops from them.

With regard to NOIA, Bill Barr has already met with its
counsel. If you agree, I will give Matthews and call and invite
him, Sandy Trowbridge and perhaps a few others in for a meeting.

cc: Roger Porter






