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CHAPTER 2 

CONSTITUTIONAL · CONVENTION OF 1787 AND CIRCUM
STANCES SURROUNDING ARTICLE V 

In the fall of 1786, a committee from five States met at Annapoli:-,, 
Md., for the purpose of adjusting certain commercial differences.1 

However, because so Jew States were represented, the committee 
did not proceed with its business but, recommended that a fur ther 
meeting, made up of all the States, be held in Philadelphia in ~1ay of 
the next year.2 Thus was initiated the Federal Convention of 1787. 

. On February 21, 1787, Continental Congress adopt.eel a resolution 
authorizing the Conventio~ to meet-
for t he sole an~ express purpose of re"ising the Articles of Confederat ion. and 
reporting to Congress and the several legislatures such alterations and provision;, 
therein as shall, when agreed t o in Congress, and confirmed by the states, render 
the federal Constitut ion adequate to the exigencies of government and t he preser-

. vat ion of the Union.3 

When it met. in Philadelphia, the main business of the Federal Con
vention ,vas first embodied in a plan on the union submitted by 
Edmund Randolph on behalf of the Virginia delegation.4 Randolph's 
13th resolution provided for amendment whenever it would "seem 
necessary" and did not require the consent of the National Legisla
ture. As originally intl'odnced it stated: 
pro"ision ought t o be made for the amendment of the Articles of Union when
soever it shall seem necessary, and that the assent of the National Legislature 
ought not to be required thereto.5 

In the Committee of the Wbole, several members did not see the 
wisdom or propriety-of making the consent of the National Legislature 
unnecessary. As a result, the latter part of the provision was lost,6 
and as such, was submitted to the committee on detail.7 That com
mittee returned what is known as the first draft •Of the Constitution, 
and in article XIX thereof provided for amendment by having the 
Kational Legislature call a convention whenever two-thirds of the 
State legislatures petitioned for it. Article XIX read: 
On application of the' Legii!latures of two-thirds of the States in the Union, for 
an amendment of this Constitution, the Legislature of the United States shall 
call a Convention for that purpose.8 

T}?.e draft was printed for the delegates and was the basic instru-:
ment used in future discussions. It, together with a record of the 
proceedings, was referred to another committee known as the Com
mittee on Style and Revision.9 Two days later the committee re
ported back a second draft and, as it turned out, this draft was the 
final one on the Constitution. After further discussion and additional 
revision by the Committee of the Whole, the clraf t, as rev~sed, was 
agreed to by the delegates of all the States and was signed by all but 
three of/the delegates. 

When article XIX of the first draft was discussed by the delegates, 
it was agreed to unanimously.10 However, in the second draft 
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FEDERAL CONSTITUTIONAL CO~TVENTION 5 

:Mr. Gerry moved its reconsideration on the ground that, as the Federal 
Constitution was to be paramount to State constitutions, any provi
sion which permitted two-thirds of the States to obtain a convention, 
and thus subvert and change State constitutions, might not be proper. 11 

Alexander Hamilton seconded Gerry's motion, but for another reason. 
Hamilton objected to the present form of the article because he did not 
believe the proposed manner for introducing amendments was ade
quate. He thought there should be an additional method. The 
::National Legislature, in his view, would be the first to perceive the 
necessity of amendments and should, therefore, also be empowered, 
when two-thirds of each branch of the National Legislature concurred, 
to call a convention.12 In addition, he pointed out that it would be 
essential to provide an expeditious method for amending the new 
document and not to rely on the State application process alone to 
remedy defects which Hamilton thought were very soon to become 
evident in the fabric of the new government. He also thought that 
if the article was not changed "the State legislatures will not apply for 
alterations but with a view to increase their own powers." 

The Convention proceeded to study several measures (proposed by 
Ro~er Sherman, of Connecticut, and James Wilson, of Pennsylvania) 
which would have injected the National Legislature into the process 
for proposing amendments, but discussion was postponed in order to 
take up a proposition moved by Madison. Madison's proposal left 
proposed amendments entirely in the hands of the National Legisla
ture either (1) upon application of two-thirds of the several States or, 
(2) when deemed necessary by two-thirds of both Houses of Congress. 
This proposal read: 

The Legislature of the U- S- whenever two-thirds of both Houses shall 
deem necessary, or on application of two-thirds of the Legislatures of the several 
States, shall propose amendments to this Constitution, which shall be valid for 
all intents and purposes as part thereof, when the same shall have been ratified 
by three-fourths at least of the Legislatures of the several States, or by Conven
tions in three-fourths thereof, as one or the other mode of ratification may be 
proposed by the Legislature of the U. S.1s 

The Jvfadison proposal, except as modified by provisions added at the 
end thereof to pacify the protests of slavery interests, was finally 
accepted.14 

The Committee on Style and Revision reported back the article as 
article V. It read: 

· The Congress, whenever two-thirds of both Houses shall deem necessary, or 
on the application of two-thirds of the legislatures of the several States, shall 
propose amendments to this Constitution, which shall be valid to all intents and 
purposes, as pa.rt thereof, when the same shall have been ratified by three-fourths 
at lea.st of the legislatures of the several States, or by conventions in three-fourths 
thereof, as the one or the other mode of ratification may be proposed by the 
Congress: Provided, That no amendment which may be made prior to the year 
1808 shall in any manner affect the and sections of article.16 

Considerable discussion was had on the article in this form before 
final agreement was reached. Objections were made to the provisions 
which would giv e the Congress plenary power s over the amending 
procedure. On the motion of Gouverneur Morris and Elbridge 
Gerry, the article was amended so as to require that a convention be 
called upon application of two-thirds of the States.16 This amend
ment was adopted over the misgivings of Madison who "did not see 
why Congress would not be as much bound to propose amendments 
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applied for b:r two-thirds of the St.ates as to call a convention on the
like application"and who pointed out that in constitutional conventions
"difficulties might rise as to the form, the quorum, etc., which in 
constitutional regulations ought to be as much as possible avoided." 17 

After a further amendment, in the nature of a J>roviso, was adopted 
which was a protective measure urged by the smaller States and which 
stated that no State without its consent was to be deprived by the 
article of its equal suffrage in the Senate, the final drafti.11g of article V 
was completed and it emerged from the 1787 Convention in its present 
form. 

There can be n.o doubt that article V of the Constitution, like so 
many of the other articles, was promulgated in an atmosphere of 
compromise. As noted in a staff report 18 of the House Committee 
on the Judiciary : 
those who feared that the efforts of the States to modify the basic document to
meet arising exigencies would be ineffectual or that the State legislatures by the· 
amending process, would seek only to aggrandize their own powers, were comforted 
by the provision authorizing the National Legislature to offer amendments upon 
concurrence of two-thirds of both Houses of Congress. Conversely, delegates who
were disquieted less a small coterie in the Federal Legislature rule the Nation from 
a distant Capitol totally unresponsive to the needs and desires of the States were· 
relieved by the fact that it would be mandatory upon Congress to call a Constitu
tional Convention upon receipt of applications for such proceedings from two-
thirds of the State legislatures. · 

CITATIONS . 

1 New York, Kew Jersey, Pennsylvania, Delaware, Virginia (Elliott's Debates (193i facsimile of 1836-
ed.), I, lllHli). 

• Ibid., p . 118. 
. s Ibid., p. 120. 

• Farrand, The Records ot the Federal Convention or 1787 (Rev. ed.; 1937), I, 20-23. Sitting as a Com
mittee of the whole. the convention discussed and modi.fled the Randolph Plan or Resolution (Virginia 
Plan). The Randolph Resolutions, as altered and agreed to, were reported from committee. Thereafter 
Wllllam Patterson submitted the so-called Ne,v Jersey plan and moved Its substitution for those of Ran
dolph's (Farrand, I, 242-245). However, the Committee of the whole voted to re-report without alteration 
the modi.fled Randolph Plan (Farrand, I , 322) . TIiis plan was discussed In the convention, and a rec-ess was 
taken to ~rmlt the Committee on Detail to conform the resolutions to reflect the action taken by the con
vention (Fsm:nd, II, 128). The Committee reported back the first draft of the propo.ed Constitution 
(Farrand, II, lii-189). 

• Ibid., I, 22. 
• Ibid., I, p . 202-200. 
T Ibid., I, p. 23i: II, p. 85. 
1 Ibid., II, p. 188. 
' Ibid., II, p. 556. 
JO Ibid., U, p . 467-468. 
11 Ibid ., Il, p . 557-558. 
i: Ibid., II, p. 558. 
u Ibid., II, p. 559. 
" Ibid., II, p. 559-560. 
ll Ibid., II, p . 602. 
11 lb!d., II, p. 6~. 
IT Ibid., II, p. 630-631. 
11 U.S. Congress, House, Committee on the Judiciary, Problems Relatlng to State Applications for o. 

Con~ent!on-to Propose Constltutlonal Limitations on Federal Tnx Rates, 82d Cong., 2d sess., 1952, p. 4. 
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CHAPTER 3 

HISTORICAL DEVELOPMENT UNDER ARTICLE V SINCE 
ADOPTION OF CONSTITUTION 

In accorda.nce with the provisions of article V, amendments to the 
Constitution may be proposed in two ways: 

(1) by Congress, whenever two-thirds of both Houses deem 
it necessary; and . . 

(2) by Convention, called by Congress upon the application 
of the legislatures of two-thirds of the States. 

Of the two methods, only the first has ever been attempted and 
successfully employed. Concerning the latter method, at leas~ two
thirds of the States have, at one time or another, made application 
to the Congress for a convention. 1 Petitions calling for a con-rention 
were filed with the Congress as _early as 1789, 2 2 years after the Con
vention in Philadelphia. At that time, the States of New York and 
Virginia, through their respective State conventions which were con
vened for the purpose of ratifying the then proposed United States 
Constitution, submitted to the Congress, along with their notices of 
ratification, certain proposed amendments in the nature of a bill of 
rights.3 . No constitutional convention was convened by the Congress, 
however, and in fact, Congress negated the problem by presenting, . 
pursuant to the first method, above, .a joint congressional resolution 
containing the amendments, which comprise the Bill of Rights, to 
the States for their approval.4 

The next petitions seeking conventions were from Georgia, South 
Carolina, and Alabama in 1833. These States applied to Congress 
for a convention looking toward amending the Constitution so as to 
settle certain disputed powers.5 Their petitions were entered on the 
Senate Journal, but no further action was ever taken. 

In the days immediately preceding the Civil War, five State legisla:.. 
tures petit.ioned for the calling of a Constitutional Convention to 
revise the Constitution. 6 These petitions were an attempt to restore 
and preserve peace in the Union and sought to forestall the impending 
break by the _Southern States by taking- · . 
* * * into con~ideration the propriety Qf amending the Constitution so that 
its meaning may be definitely understood in all sections of the Union; * * *.7 

While the applications were submitted to and received by the Con
gress, no further action was taken. In all, the foregoing 10 petitions · 
constituted the entire output for the first hundred years of our Federal 
Go,emment under the United States Constitution. 

In 1893, the Nebraska Leo-islature applied to .Congress for a con
Yention to consider an amen3.ment which would authorize the direct 
eleetion of Senators.8 

Between that date and 1911 a total of 73 petitions relating to the 
election of Senators were adopted by 31 State legislatures.9 This was 
the laro-est number of petitions recorded calling for a convention on a 
particu1nr subject. The second largest number concerned the Federal 
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power over the taxation of incomes on which 32 applications have been 
submitted by 27 States.10 Beginning with New York in 1906, 27 
States have petitioned for a convention on the subject of prohibiting 
poly~amy, and 29 petitions from 22 States have sought a p-eneral 
revision of the Constitution without specifying a particular subject.11 
These are the four subjects on which the greatest number of petitions 
have been received. 

From 1 to 8 petitions have been presented to Congress on a wide 
variety of subjects, including world federal government, limitation of 
Presidential t enure, repeal of the 18th amendment, taxation of tax
exempt securities, regulat ion of homs of labor and minimum wages 
by Congress, treatymaking, and methods of apportionment.12 In all, 
there have been over 195 petitions in the last 60 years- as distin
guished from 10 in the first 100 years- of our Nation. _ However, 
many of the petitions adopted since the turn of this century represent 
second and third peti tions from.several of the State legislatures, and 
some legislatures have rescinded their earlier actions.13 

· There can be no doubt that many pet.itions in the past were initiated, 
not in the belief that Congress would convene a Constitutional Con
vention, but in the hope that the petitions would spur Congress to 
adopt a suggested proposal as its own and submit it to t he States for 
ratificat ion under the first method of amending the Constitution. 
One such undertaking in particular (the 17th amendment calling for 
the popular election of Senators) proved very successful. The 17th 
amendment was, of course, initiated by the Congress, but between 
1894 and 1902, the Senate hfid four times blocked passage of resolu
tions adopted by the House for this purpose.14 Only after a consid
erable number of State petitions callin~ for a Constitutional Conven
tion had been received did the Senate nnally concur in a joint resolu
tion which submitted the then proposed 17th amendment to the State 
legislatures for their approval. 

The history of State petition procedure indicates that it is by far the 
simpler method for advocates of an amendment to concentrate their 
efforts on having Congress, by a two-thirds vote of both Houses, 
initiate a proposed amendment under the first method. 

In recent years, however, there bas been underway another State 
petitioning movement seeking a convention to amend the Constitu
tion. Prior to World War II agitation commenced for il tax limitation 
amendment. Its sponsors sought to have Congress propose an amend
ment for State ratification, and being unable to obtain substantial aid 
in Congress, they launched a drive enlisting State aid, through the 
State petitioning process, to pring about a Constitutional Conven
tion. By the end of 1944, 17 States had petitioned the Congress 
calling for a Constitutional Convention with the purpose of amending 
the Constitution so as to limit income taxes.15 Congressmen, when 
the movement reached the above proportions, became concerned. 
World War II had put a great strain on the Federal Treasury and 
through the efforts of ~1embers of Congress and various Federal 
officers, seven States withdrew their petitions.16 While World War 
II and the need for high taxes thus quelled the urgings of the advo
cates of tax limitations, strangely enough the prospect of higher 
taxes, caused by the Kol'ean conflict, inste_ad of quelling, only brought 
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greater and renewed efforts for the tax limitation amendment. In 
1951, 7 States approved the proposal of a convention 17 and by the 
end of .May 1957 Congress had received, in all, 32 petitions from 27 
States seeking a convention to amend the Constitution so as to limit 
the Federal taxing powers. However, as pointed out in the intro
duction to this thesis, there is a great disagreement on what consti
tutes a valid effective petition and how petitions are to be counted. 
These, among others, are the problems discussed at length in later 
chapters. 

CITATIONS 
t See Table I, appendl~. 
t U. S., Congress, House-t..lst Cong., 1st Sess., 1789, House Journal, pp. ~36; U. S., Congress, House, 

Mth Cong., 2d Sess., 1897, .t1ouse Doc. 353, Pt. 2, p. 310, Nos. 125, 126. 
•U. S., Congress, House, 1st Cong., 1st Ses ., 1789, House Journal, pp. 32, 34 . 
• U. S., Statutes o.t Large, 15, pp. 21, 2'.l, 97, 98 (1789); U. S., Congress, House, 83d Cong. , 1st Sess. , 1953, 

H ouse Doc. 211 , p . 16. . 
1 U.S., Congress, Senate, 2'2d Cong., 2d Sess., 1833, Senate Journal, pp. 6&-66, 83; U.S., Congress, House, 

54th Ccng., 2d Eess. , 18971 House Doc. 353, Pt. 2, 11p. 282, 345, App. !'sos. 625, 625a, 625b. Georgia sought an 
amendmen t concemlng toe personal rights of Indians, South Carolina sought to define more rlefinltely the 
powers o! the Sta te and Federal Go, emmeuts, Alabama petitioned for n convention to conslder the pro
posal of amendments. 

• Kentucky, U. S., Congress, Senate, 36th Cong., 2d Sess., 1861, Senate Journal, p . 189, 190; Ind!ana, Ibid., 
pp. 420, 421; Virglula Ibid. , p . 149; llilnols, ~ aws of Illinois (1861) , p . 281; Ohio, Laws or Ohio (1861), Vol. 
LV'III, p. 181. (Seeaiso U. s ., Congress, House;Mth Cong., 2d Scss.,18n , House Doc. 353, Pt .!2, pp.360--365, 
App. Nos. 873, 900, 9408, 970, 970a.) 

7 U. S,;, Congress, Senate, 36th Cong., 2d Sess., 1851, Senate Joumal, p. 420. 
• See Tables 1 and 2, appendl~. 
• See T able 2, appendiL 
1t See Tables 2 and 3, appendl~. 
u See Table 2, appendix. 
"See Table 2, appendl.I. 
JS See Tables 1, 3, and 5, appendl~. 
u Wbeelerf Is a Constitutional Convention Impending, 21 Illinois Law Review, 782, 786 (1927). 
11 See Tab es 3 and 5, appendix. · 
" Statements of R epres.;ntatlve Wright Patman, 91 Cong. Rec. 7236-7239 (1945); 97 Cong. Rec. 10070-

10072 (1951); T able 51 appendix. · 
u See Tables 3 ana 5, appendl.I. 
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PART II 

VALIDITY OF STATE APPLICATIONS REQUESTING 
CONGRESS -TO CONVENE A CONSTITUTIONAL 
CONVENTION 

CHAPTER 4 

ACTION OF GOVERNOR ON STATE APPLICATIONS 

Insistence that the convention clause of Article Y is mandatorv 
raises many questions concerning the validity of applications calling 
for a conwntion. One involves gubernatorial consent. How , for ex
ample, shall Congress classify the petition from the State of Pennsyl
vania _ which was vetoed by its Governor. 1 Article V states that 
Congress shall call a convention on the application of the "Legis
latures of two-thirds of the several States" and there is no indication, 
from the language of the article, whether the t~rm "legislature" means 
action solely by the legislative houses of the States or whether it 
includes the established channels for statutory enactments, including 
tbe assent of the governors. .. 

In deciding whether gubernatorial action affects the validi(v of a 
State application, it is necessary to determine the meaning of the word 
"legislatures" as set out in article V providing that: 
The Congress * * * on the application of the legislatures of two-thirds of the 
several States, shall call a convention for proposing amendments * * *, 

The word "legislature" is used 13 times in the Constitu~ion as 
originally adopted and 7 times ib. its amendments.2 However, the 
term "legislature" in different circumstances does ·not always imply, 
as noted in Smiley v . Holm,3 the performance of the same function. 
Ordinarily, the legislature acts as the lawmaking body in each State 
government. Under the Federal Constitution, it performs additional 
duties. It was intended to act, as noted in the Smiley case, as an 
electoral body, under article I, section 3, in the choice of United States 
Senators, prior to the adoption of'the 17th amendment· as a ratifying 
body, under article V, with respect to proposed amendments, and as 
a consenting body, with regard to the acquisition of lands by the 
United States under article I, section 8, clause 17 .4 -

·wherever, therefore, the term "legislature" is used in the Consti
tution, it is necessary to consider the nature of the particular action 
in view. Legislatures, in calling upon Congress to convene a con
vention, woufd not seem -to be o.ctinfa- in the exercise of ·a lawmaking 
power but as agencies of the Feclera Government, dischar~ing a par
ticular duty in the manner which the Constitution reqmres.5 The 
matter of a Federal constitutional convention pertains exclusively 
to Federal .affairs-not State domestic issues-and State legislatures, 

. in soliciting the Congress, would be acting as representatives of the 
people of the State under the power granted by article V. The article 
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therefore imports a · functiol). different from. that of lawmaker and, 
renders inapplicable the conditions which usually attach to the making, 
of State laws. Furthermore, the Const.itution speaks as of the time· 
it was adopted, and in the beginning very few of the original States 
granted the veto power to their governors.6 

· . 

As further indicia that action by governors was not intended, the 
Constitution uses the terms "executives" and "legislatures" in its 
text., and both terms were well-understood expressions. Article I, 
section 3, clause 2 gave the "executive" of the State authority to fill, 
temporarily, vacancies in the office of Senator,1.,6• and article IV, sec-

. tion 3, clause 1 forbids the formation of new ::;tates by the junction 
of two or more States or parts of States without the consent of th~ 
''legislatures" of the States concerned. In fact, the · Constitution 
expressly identifies the members of State legislatures and requires 
members of the several State legislatmes to support the Constitution.7 

Article IV, section 4, guarantees the .protection of every State against 
domestic violence on the application of the "legislature" or of the 
'·'executive" when the legislature cannot be convened. If the fram
ers ·of the Constitution had intended that "legisla ture" include guber-· 
natorial action, it could have used the ,vord "State" which could 
include the governor, or some other expression such as "the legisla
ture with the approval of the executive." Both terms ~re in no way 
novel, and both are used in other provisions of the Constitution . 

The functions of a legislature as contained in article V are at odds 
with the ordinary duties of a deliberative body in conducting its 
statutory business. By way of analogy, the Supreme Court, speaking 
of ratifications of amendments by State legislatures, stated 8 that..;_ · 
* * * ratification by a State of a constitut ional amendment is not an act of leg
islation >\-ithin t he proper sense of the word. It is but the expression of the 
assent of the State to a proposed amendment . 

By the same reasonini, it would follow that the application process, 
like ratification, wowd fall within the same category as a select 
proceeding under article V. 

Another Supreme Court decision w·hich would seem to remove the 
executive branch of the State government from participation in the 
applicat ion process is Hollingworth v. Virginia.9 In that case it was 
argued that the 11th amendment was invalid in that the joint resolu
tion passed by the Congress proposing the measure to the States was 
never submitted to the President of the United States for his approval. 
In a footnote to the case, Mr. Justice Chase rejected the contention 
that the President's approbation was necessary by stating to the 
Attorney General: 

There can, surely, be no necessity to answer that argument. The negative of 
the President applies only to the ordinary cases of legislation: he has nothing 
to do with the proposition or adoption of amendments to the Constitution.10 

It therefore would not be incongruous to conclude that since the 
President has no functions to p erform in the submission of amend
ments to the States for ratification, the actions of State governors, 
-similarly, are unnecessary in the application process under article V. 
Ames states that: 11 

· 

The most reasonable view would ~eem to be that the signature of the chief_ 
executive of a State is no more essential to complete the action of the legislature 
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upon an amendment to the Federal Constitution than is that of the President 
of the United States to complete the action of Congress in proposing such an 
amendment. 

CITATIONS 

t P ennsylvania Session Laws (1943) p. 922; Montana's Governor ~etoed a p~tition relating to income tax 
but the petition sought congressional action under the first method of amendment and not a convention. 
Montana House Journal (1951) pp. 59&-.597. 

• U. S., Constitution, Art. I, sec. 2, cl. 1; U. 8., Constitution, Art. I , sec. 3, cl. 1. U. S., Constitution, 
Art. I , sec. 3, cl. 2 (twice). U . s., Constitution, Art. I, sec. 4, cl.1. U . S., Constitution, Art. I, sec. 8, cl. 1,. 
U. S. , Constitution, Art. ll, sec. 1, cl. 2. U. S., Constitution, Art. IV, sec. 3, cl. 1. U. S., Constitution, 
Art. IV, sec. 4, (twice). U . S., Constitution, Art. V, (h,1ce). U. S., Constitution, Art. VI, cl. 3. U.S., 
Constitution, Art. xvn, cl. 1. U. s., Constitution, Art. XVII, cl. 2 (twice). U. 8., Constitution, Art. 
XIV, sec. 2. U.S., Constitution, Art. XIV, sec. 3. U.S., ConsUtutlon, Art. xvm, sec. 3. U. s., Con
stltutlo!!, Art. XX, sec. 6. 

• 285 u. s. 355, 365 (1932). 
• Smlley v. Holm, Secretary of Stat~t 285 U. 8 . 355, 365-366 (1932), citing Hawke~- Smith No. 1,253 U.S . 

221,231 (1920); Leserv. Garnett, 258 u. S. 130,137 (1922). 
1 Cl. E!awke v. Smith No. 1, 253 U.S. 221, 230 (1920) . 
• Only two states had veto powers by tbe chler executive, Massachusetts ancl New York-Massachusetts, 

Constitution (1,80) , chap. 2\:isec. 1, Thorpe, American Charters Constitutions and Organlc Laws, Hr, 1909; 
Laws o! New York (l i89) , c ap. 11. · 

1
• Clause 2 was changed by clause 2 of the 17th amendment but the term "executive" was again used. 

' U . S., Constitution, Art. VI, cl. 3. . 
• Hawke v. Smith No. 1, 253 u. s. 221, 229 (1920). 
• 3 Dall. 376 (U. S.1798). . 
to Ibid. p . 380. 
11 U. 8., Congress, House ... 54th Cong., 2d Bess., 1897, House Doc. 353, pt. 2, p . 298' (1897), Ames, The Pro

posed Amendments to the 1Jonstltut1on o! the United States During the F"lrst Century of Its History, p. 298. 
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CHAPTER 5 

CONGRESSIONAL POWER TO REGULATE STATE APPLICA
TION PROCEDURE 

Another issue pertaining to State -applications is whether Congress 
may regulate the procedures of State legislatures in proposing con
stitutional conventions. As noted earlier the amending power con
ferred by article Y of the Constitution is manifestly a Federal func
tion in which the States take part in proposing constitutional conven
t ions and ratifying amendments.1 At the same time, however, State 
legislatmes am not subject to absolute congressional control. While 
the act of petitioning or ratifying is a Federal function, the legislature 
performing the act is nonetheless the State fogislature and a clear 
distinction must be kept in mind between ti,cts which are necessary 
and proper for Congress to carry out con.sti-mtional requirements, 
and those which in any way seek to restrict the freedom of action 
of State legislatures. Cert'ainly, Congress may not dictate to the 
S_tates_ whn.t t~ey may or may not suggest ~ proposing a_ constitu-
t10nal·'convent1on or when they may propose 1t. Such action would 
be beyond the scope of article V, either expressed or implied. 

Nor may Congress pick the legislature which is to ratify its pro
posals. In 1866, for example, when the 14th and 15th amendments 
were under consideration in the United States Senat,e, resolutions 
were offered, providing among other things, that the amendment be 
submitted, not to the State legislatures then in session, but to future 
legislatures. These prooosals .were defeated.2 It was pointed out 
that the Constitution referred to those legislatures in existence at the 
time the amendment was submitted. If they failed to act upon the 
proposal, it was possible that future legislatures may, but Congress 
had no right to withdraw the power from the existing legislatures and 
say, that those in existence in 1869 shall not act upon it, but those of 
1870 or 1872 may act.3 While Congress may, as will be discussed 
later, set a reasonable time within which States must ratify amend
ments, it appears that it is without power to choose a future legislature 
or a session of a legislature. This is for the reason that article V 
provides generally, and without restriction, that amendments become' 
effective when ratified by the legislatures of three-fourths of the 
States. To permit Congress to so restrict State . legislative action 
would be a misconstruction of article V. 

' When the Founding Fathers framed the Constitution of 1787, 
they did so against the background of State laws and legislatures and 
customs which were already in e:,d.stence. When they wrote the 
Constitution they made provision for those laws and they recognized 
State legislatures as bodies in being. Cooley, in his book on constitu
tional limitations,S points out that when a constitution is adopted 
there are in existence at the time of adoption known and settled rules 
and usages, which form a ·part of the law of the State or Nation, in 
reference to which their constitutions are evidently framed, and where 

13 '\ 
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the usages and rules require the observance of certain forms and pro
cedures, the constitution itself will also be understood or interpreted 
as requiring them, because in ass1.1ming their existence and being 
framed with reference to them, it in effect adopts them as part of its 
provisions as though they h~d been expressly incorporated therein.4 

Where, for example, the legislative power is to be exercised by two 
houses, and by settled and well-understood parliamentary law, these 
two houses are to J10ld s~parate sei;;sions for.their deliberations, and the 
determination of o.ne upon proposed legislation is to be submitted· to 
the other for separate determination, a constitution in providing for 
two houses, speaks with reference to the settled custom, incorporating 
-within it, so to speak, a rule of constitutional interpretation, so that 
-it would require no prohibitory clause to forbid• the two houses· from 
combining in one, and, joint.Jy enacting laws by the vote of a majority 
of all.5 . . .. . . , , . ;.,t 

In addition, the customary rules of order and routine, such as every 
deliberative body must have, are always understood to be und.er its 
·control, and subject to change at its wi,11. Historic precedents leave 
to the discretion of the legislative bodies, the choosing of their officers, 6 

the determination of their rules of proceedings/ and the election and 
qualification of their. members.8 These bodies also have always had 
the recognized power to ·punish their own members for disorderlv 
conduct and other contempts of their authority.9 . . . • 

· It would seem only proper that such powers should rest with the 
body immediately interested, so that its members may proceed with 
their deliberative functions without being subject to undue delay and 
interruption and confusion.10 These rights have been developed over 
.the years through socalled "parliamentary precedents." 
· Legislatures, furthermore, must of necessity be allowed to proceed 
in their own way, without interference, in the collection of information 
necessary for the proper discharge of their functions. 11 When deemed . 
desirable to examine witnesses, the legislatures must have. the power 
and authority to seek t-hem out. So also with regard to the voting 
of legislatures, otherwise Congress would be able to tailor and reor
ganize those bodies 'to its own liking, and to dictate procedure to 
coI1gressional advant~e. · ·_ .. · _ . 

Under the rule of Field .v. Clark 12 procedural requirements in the 
passage of legislation are deemed to have been properly met when the 
legislation is certified correct by the presiding officers. Only the 
legislators themselves may question whether a bill has been duly 
enacted into law, and their acquiescence in the record of the legislative 
proceedings is deemed to be an acknowledgment that the legislative 
requirements to the passage of the act hl:ve been performed. • Once 
performed, such action cannot be questioned even by the · courts, 
though there may be pate!lt.ly an error (omission or otherwise) in the 
legislation itself. This is so e:ven though the constitutional and. legis
lative requirements are capable of judicial investigation and decision. 
While mindful that the com·ts have the duty to enforce constitutional 
provisions relatin~ to -the passa~e .of laws, the United States Supreme 
Cow-t in the Fielct case, nevertneless held that the courts should not 
seek to go behind enrolled act.s which carry the solemn assurances of 
both legislative houses, through · t,he certification of thrir presiding ' 
officers, and the executive, that the legislation has passed. 13 • .. . -
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The Court, in the Field case, classified this problem as a "political 
question" 14 and stated that the respect due a coordinate branch of 
the Government required the judiciary department to accept the 
assurance as evidenced by the authentication that the legislation was 
validly enacted into law. In engrossing the bill a clause known as 
section 30 relating to a rebate of taxes on tobacco, ,vhich was shown 
in ,the journals of both-_Houses of Congress to :have -been regularly 
passed; was ·omitted in the engrossed bill. This ·bilr was ·signed by 
the presiding officers of Congress and approved by the President. In 
holding that it would not go · in back of the enrolled bill the Court 
pointed out that the evils which could result from accepting an 
authenti_cated act as conclusive evidence that it was passed validly 
by Congress would be far less than those that would certainly result 
from a rule making the validity of an enactment depend upon the 
manner in which the journals, and other materials, are kept by legis-
lative cl rks and other subordinate officers. · 
· While no 'doubt Congress could defeat the internal workings ,9.f 
Statei legislatures by simply refusing to recognize their actions if they 
did_ not' comply with congressional mandates, it would be more prudent 
ix+ ~he light of court decisions and historical precedents to recognize 
the established rule that deliberative bodies have the right to regulate 
their own proceedings and to accept State applications when certifieq. 
to, as ha,ing been validly adopted. . . 

CITATIONS 

_j Ha~ke v. Smith No. 1, 253 U. S. 221,230 (1920), chapter 4, supra. 
a Ames, The Proposed Amendments to the Oonstltutlon of the Unlted States During tbe First Century 

of lts History, pp. 28&-290. · 
• Cooley, A 'T-reatlse on Constltutlonal Limitations (8th ed.; 1927). 
'lbld ., I, p . 267. 
1 Ibid., p . 267. 
• In Re Speakersl1ip, 15 Col. 520 (l891) . 

.- 7 French v. Senate, 146 Calif. 604 (1905) . 
• Tbe People v. Mahaney, 13 Mich. 481 (1865) . , 
• While many State constitutions expressly provide for such authority, such autborlzatlou Is not necessary. 

since it Is ~lieved to exist in tbe legislatures whether expressly conferred or not. It Is " a necessary and 
incidental power, to enable the house to pecform !ts blgb fu...ictions, and Is necessary to tbe. sarety of the 
State. It ls a power or protection. A member may be physically, mentally, or morally wholly unfit; he 
may be affected by a contagious disease, or insane, or noisy, violent, and disorderly, or in the habit or using 
profane, obscene. and abusive language." And, "Independently of p~rllamentary customs and usages; 
oar Jeg:islattve houses have the power to protect themselves by the punishment and expulsion of a memoor." 
(RiSs v . Bsrllett, 3 Oroy (Mass.), 468,473,475 (1855); see also French v. Senate, 146 Cal. 601, 80 Pac. 1031.) 

"Cooley, A T reat!se on Constltntlonal Limitations (8th edition; 1927), I , 270-271 . 
.- 11 Tlillnghast and Arthur v. Carr, 4 McCord 152 (S. C. 1829). . . 

12143 U.S. 649 (1892); see also Kelley v . Marron, 153 Pac. 262 (1915). · 
. n Field v. Olark, U3 U. S. 649, 671-672 (189'l). 

u See chap. 12 for a dlscusston of'' Poutlcal Questions." 
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PART III 

CONTROL OF CONSTITUTIONAL CONVENTIONS 
CHAPTER 6 

POWER OF CONGRESS TO BIND A FEDERAL CONSTITU
TIONAL _CONVENTION AND TO RESTRICT THE SCOPE OF 
ITS DELIBERATIONS 

Probably the most vital question relates to the power of the Con
gress to bin a constitutional convention, or, to put it another way, 
the power of the convention to nullify or ignore congressional acts 
seeking to restrict the scope of its deliberations. Assumin~ the right 
of the Congress, for example, to call a convention into being, has it 
the further right to impose restrictions upon its actions, to dictate to 
the convention its organization and modes of procedure; in short to 
subject it to the restraints of legislative law? 

Those who deny that Congress has the power to bind a convention 
rely heavily on the so-called doctrine of "conventional sovereignty." 
According to this theory, a convention is, in effect, a premier assembly 
of the people, a representative body charged by the people with the 
duty of framin~ the basic law of the land, for which purpose there 
devolves upon 1t all the power which the people themselves possess. 
In short, that for the particular business of amending and revising 
our Constitution, the convention is possessed of sovereign powers 
and therefore is supreme to all other Government branches or 
agencies.1 

On the other hand, those who assert the right of the Congress to 
bind a convention contend that the convention is, in no proper sense 
of the term, a sovereign. It is, they argue, but an agency employed 
by the people to institute or revise fundamental law. While there 
may be a special dignity attaching to a convention by reason of its 
framing fundamental law, no such dignity or power should attach 
which would invest it with a primacy over other branches of govern
ment having equally responsible ftmptions. A constitutional conven
tion has the general characteristics of a legislature, but with the 
functions and organization only of a committee. Since its assembling 
is infrequent and dependent, for the most part upon considerations 
· of expediency, it follows that the Congress, whose function it would 
be to declare and enforce the 8:\.l)ediency, would be the proper body to 
determine the time and conditions for its assembling and to announce 
the will of the people in relation to the scope of the business com
mitted to the convention. 

Before considering the power and scope of a constitutional con
vention, it is important to distinguish between a revolutionary con
vention and a constitutional convention. The revolutionary con
vention, as its name implies, is part of the apparatus of a revolution. 
Jameson says it consists of those bodies of men who, in times of politi-
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cal crisis, assume, or have cast upon them, provisionally, the function 
of government.2 They either supplant or supplement the existing 
governmental organization: 
The principal characteristics of this species are, that they are dehors the law; that 
they derive their powers, if justifiable, from necessity,-"the necessity, in default of 
the regular authorities, of protection and guidance to the comtllomyealth,-or, if 
not justifiable, from revolutionary force and violence; that they are possessed, 
accordingly, to an indeterminate extent, depending on the circumstances of each 
case, of !]Ovemmental powers; finally, that they are not subaltern or ancillary to any 
other institution whatever, but lords . paramo·unt of t'he entire· political domain. 
[I tali cs in original.] 3 . 

A constitutional convention, on the other hand as its name implies, 
is constitutional; not- simply having for its object the framing or 
amending of constitutions, but as being within rather than without 
the pale of fundamental law. It is, says Jameson, "ancillary and 
subservient and not hostile and paramount to" the government then 
e.~ting:4 

Its principal feature, as contradistinguished from the revolutionary conven
tion, is, that at very step and moment of its existence, it is suba.ltern,-it is evoked 
by the side and at the call of a government preexisting and intended to survive 
it, for the purpose of administering to its special needs. It never supplants the 
exist ing organization. It never governs. Though called to look into and rec
ommend improvements in the fundamental laws, it enacts neither them nor the 
statute law; and it performs no act of administrat ion.6 (Italic in original.) 

It is clear from the foregoing that conventfom;, whose definitions 
thus mutually exclude each other, cannot be the same. A constitu
tional convention appointed under law and the Constitution, which 
presumes to overpass the limits imJ?osed upon it by its creators, and 
seeks to do acts requiring the exercise of revolutionary powers, ceases 
to be a constitutional convention and becomes in the eye of law an 
extralegal or revolutionary convention.6 

It mi~ht be well to note at this point that while the constitutional 
convent10n of 1787 acted beyond the scope of its authority, the Con
·gress itself ratified and consented to the action of the convention and, 
in fact, transmitted its proposals to the States for their ratification. 
At no time did the convention seek to bypass or overrule the Con
gress; rather it submitted the draft Constitution to the Congress for 
its considerat ion and approval.7 

Most authorities agree that a constitutional convention, once 
conveneq., would be limite<;l by article V. The real area of disagree
ment is whether a convention would. be further limited by the condi
tions set forth in a congressional act calling it together. Those who 
do not think a convention would be limited, point out that a conven
tion ought to be independent of Congress-free, even to alter the 
powers of Congress itself under the Constitution. They offer the 
argument that it was fear of this contention which caused the Congressi 
after much pressure had been brou~ht to bear on it for a constitution.a 
co~ventioni to ~dopt instead, under the first method1 the propos!l.l 
which resu ted m the 17th amendment to the Constitution on the 
popular election of Senators. Many argue that if Jameson's theory 
of an ancillary and subservient convention was v:alid, the Con~ess 
would have had no need to fear the then ~roposed constitutional 
convention in that Congress could have restricted the convention in 
its work and, among other things, prohibited it from dealing with the 
question of senatorial elections (art. I, sec. 3). In adopting th~ first 
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: il.lternative method in the amending process, they urge that the 
· Congress, in fact, conceded it could not control the scope of a conven
tion's proceedings. · 

'l'his whole matter, of course, can be dismissed as being more argu
mentative than decisive. The Senate took the easy way out and 
avoided the issue. Whatever its merits, it can hardly be said that the 
Congress, in proposing the 17th amendment to the States, decided 
this all-important issue. 

·while this question, then, has never been directly decided by Con
gress or by the courts, it seems that the whole scheme, history, and 
development of our Government, its laws and institutions, require the 
control of any convention and the most logical place for Pxercising that 
control would be in the envbling act convening it, or in some other 
Federal statutory law. Under article V, Congres;; calls the convention 
after the required number of states have submitted pet.it.ions. It has 
the duty to annom1ce the will of the State legislatures in relation to 
the scope of the convention's business and, under the necessary and 
proper clause, it may set up ·the procedures and conditions so that the 
convention may not onl3~ function , but that it may control the con
vention's actions to make certain that it conforms to the mandates 
and directives of the Congress, the State legislatures, and ultin1ately 
the people. This does not mean that the convention may not exer
cise its free will on the substantive matters before it; it means simply 
that its will shall be exercised within the framework set by the con
gressional act calling it into being. 

Dodd has no doubt on this question. He points out that a conven
tion does not supersede the existing government; it "is bound by all 
restrictions either expressly 01: impliedly placed upon its actions bv 
the Constitution in force at the time." 8 In the case of our Federal 
Constitution, a new Constitution as proposed bv a convention cer
tainly could not become effective until promulgated and, in accordance 
with article V (1>hich permits Congress to select the mode of notifica
tion), ratified by the legislatures of tbree-fourths of the States. A 
convention then is an instrument of government and acts properly 
only when it stays within the orbit of its powers. Since the Con~ress 
is the branch of the Federal Government which has the duty of ciiliing 
the convention, and since it acts at the requests of the States, and since 
both, in the final analysis, represent the people, the ultimate source of 
all power, a Federal constitutional convention, to act validly, would 

.necessarily have to stay within the designated limits of the congres
sional act which called it into being. 
"Necessary and proper" clause 

Inherent in all questions concerning constitutional law is one relating 
to the effect various Articles of the Constitution have on each other. 
Article Vis no exception and must be read and viewed in the light of 
all the other provisions of the Constitution. 

In connection with congressional power, a provision which affects 
substantially all provisions is the so-called necessary and proper 
clause.9 It reads: 
[The Congress shall have Power] * * * to make all laws which· shall be necessary 
and proper for carrying into Execution the foregoing powers, and all other Powers 
vested by the Constitution in the Government of the United States, or in any 
Department or Officer thereof. 
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By its te1;ms there is conferred upon Congress: 
(1) the power to make all laws which shall be necessary and proper for carrying 
into execut ion all powers which had previously been conferred and, in addition, (2) 
all other powers vested by -the Constit ution in tbe Government of the United 
States * * *. 10 

This clause has been declared to be an enlargement of the powers 
granted to Congress and enables it to select the means necessary 11 

to effectuate those powers. Thus since Congress, under article V 
must call the convention, it of necessity must have the power to fix 
the date and place of meeting. Further, since article V places on 
Co11gress the function of selecting the method of State ratification, it 
must legislate into law a set of Federal rules governing the process. 12 

T here is then a close relationship bt:1tween the principal congressional 
power conferred under article V and the supportmg or ancillary powers, 
conferred under the necessary and proper clause, to carry the principal 
power into execution. Without the supporting power, the principal 
power would cease to exist. 13 f -

These powers apply not only to· procedural functions such as 
convening the convention and adopting the mode of ratification, but 
they also apply to the yital issue of declaring whether the convention 
shall consider either a single subject, a limited number of subjects, or 
a large scale overhauling of the Constitution. As will be discussed 
below, Congress, acting on the applications and at the request of the 
State legislatures, may limit the scope of such conventions and as a 
·co·rollary it follows that Congress may adopt the means necessary to 
invoke such limitation~ upon the convention . 
General rei-ision or specific amenclmeni 

F ew States in the past, when they submitted applications asking 
for a constitutional convention, sought merely to have a convention 
convened. ~fony have specified the particular subject matter that 
the convention was to consider. The power to limit a convention to 
a .par ticular subjectl or to several subjects has, of course, never been 
officially determined. Wheeler, in a University of Illinois law review 
article, 14 fel t that conventions must be general in scope and stated 
that a State application calling for a specific amendment could have 
no legal or binding effect on a convention, except that the petition 
could be counted in determining whether a requisite number of 

- petitions had been submitted for calling a convention.15 Other 
writers differ ,\>ith this view, however, and in fact one has taken the 
position that not only may a convention be limited to the consideration 
of specific subjects, but under no circumstances could it be ~iven _ 
unlimited general revisionary powers to promulgate anewconstitution.14 

Article V states that Congress shall call a convention "for proposing 
amendments." If these words were to be literally construed it might 
be argued that a convention could not create an entirely new instru• 
meut to supersede the present Constitution. Yet argument could be 
made that, under such language, a convention could propose what is 
equivalent to a new Constitution by a series of separate amendments 
in the form of an addendum to the present Constitution . 
· The kind of government which we enjoy would seem to wan·ant the 

proposition that our Constitution ·can be both generally revised' or 
specifically amended if the people so wish it. The Founding Fathers 
had little doubt about general revisionary powers of f!, convent-ion. 
This is reflected in the fact that the first 2 applications for a conven-
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tion were submitted less than 2 years after the constitutional con
vention of ~ 787 and '!ere petitions for a conventi?~ of a g~neral 
nature.17 Smee that trme there have been 29 petitions seeking a 
general revision of the Constitution.11a 

At the same time, the action of the States indicates that conven
tions may also be of a limited nature. Beginning with the present 
century there have been very few applications for a gen~ral conven
tion, and instead there has been an increasing number of petitions 
requesting conventions to consider specific proposals only.18 Twenty
seven States have sought a limited convention to prohibit polygamy.19 

Twenty-seven States also wish to change the Constitution, through a 
convention, to limit the Federal power over the taxation of income.19 

Thirty-one States once sought a convention to deal with the subject 
of direct election of senators.19 Other subjects on which apflications 
have been made for limited conventions cover world Federa Govern
ment, repeal of the 18th amendment, limitation of presidential tenure, 
treaty making, taxation of Federal and State securities, protective 
tariff, Federal regulation of wages and hours of labor, Federal tax on 
gasoline, tideland boundaries, control of trusts,'. F ederal grants-in-aid, 
popular ratification of amendments, constitutionality of State enact
ments, the Townsend plan, revision of article V, reapportionment, 
balancing the budget, distribution of proceeds of Federal taxes on 
gasoline, and State control of schools.20 

The States, of course, are given a major role under article V both 
in initiating a convention.movement and in finally ratifying a conven
tion's work.21 In addition, as we have seen, one of the major reasons 
for incorporating the convention method of amending the Constitution 
into our basic law was to create a remedy by which the States, in the 
event Congress was unwilling to act, could compel action. The con
vention method of amending the Constitution would be reduced to an 
unworkable absurdity both from the standpoint of the States having 
a voice in the convention process and from the magnitude of the opera- · 
tion and its ultimate effect on our Government, if only general con
ventions were permissible under article V. 

A complete revision of our basic instrument would be the most 
important task any convention could be asked to undertake. In 
fact , in all probability, such an event could happen only once under 
our present Constitution since, if a complete revision were to be ac-

. compli.shed, the powers of amendment under our present Constitution 
would be superseded by provisions in the new Constitution. It 
would therefore seem incongruous,-as has been suggested, to hold that 
conventions may be only general in scope and that petitions seeking 
specific amendments for one purpose or another, should therefore be 
transformed into requests for a general convention.22 

The States, of course, ask for either a limited or general reformation 
of the Constitution. It would be the duty of Congress to :promulgate 
rules for counting the applications and determining the kind of con
vention to be convened. Congress would have to determine whether 
the language of State applications seeking an amendment on a specific 
subject should be identical in their texts, or whether applications 
using varying language but appertaining to the same subject matter 
generally would be acceptable. Clearly the latter method is preferable 
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and has been suggested by Corwin and Ramsey"'in their law review 
article, the Constitutional Law of Constitutional 'Amendment. 23 

OITATIONS 

1 For thOSll who hold th3t such a Convention would be a "premier assembly" of the people embodying 
their sovereign powers and would be unlimited and absolute, the following apt description was made In 
1847, In connectlon with the llilnols State Constltutlonal Conventlon (and It Ls pertinent to a Federal 
convention): 

"We are here, the sovereignty of the state. We are what the people ·or the state would be If they were 
congregated hero In one mass meeting. We are what Louis XIV said he was-'We are the State'. We can 
trample the constitution under our feet as waste paper, and. no one can call us to an acconnt savo the 
people. • • •" (Illinois, Constitutional Convention (1847), debates p. 27.) 

In more recent years a slmllar view was expressed by Senator Heyburn In the United States Senate: 
"When the people of the United States meet In a constitutional con ventlon there Is no power to limit 

their action. They are greater than the Constitution, o.nd they can repeal the provision that limits the 
right of amendment. They can repeal every section of lt, because they are the peers of the people who made 
it." (46 Cong. Rec. p. 27691 Feb. 17, 1911). 

1 Jameson, Constltutlonai Conventions (4th ed.; 1887), p. 6; see also 35 Michigan Law Review, 
p. 284-2&:i. 

• Jameson, ibid ., p. 6. 
• Ibid., p. 10. 
• Ibid., p. IO. 
• Bebout and Kass, How Can New Jersey Get a New Constitution, 6 University of Newark Law Review 

(1941) pp. 7-8; Stephens, Constitutional Convention ReporthGeorgia Bar Association, (1931). p . 219. This 
Issue is discussed in chapter 7 wherein state cases are cit9d up olding the position that conventions may not 
go beyond the scope of legislative acts calling them into being. See e. g. Opinion of Justices, 6 Cush. 5TJ 
(Mess. 1833); Erwm '"· Nol!lll, 280 Mo. 401 (1920) ; Wells v. Bain, 75 Pa . 39 (1874) . 

r J.M. Beck, The Constitution of the United States (New York: Oxford University Prors, 1924), p.173 
et seq. 

Before the connntion adjourned It resolved "That the precedin~ Constitution be laid before the United 
States in Congress assembled." By direction of the convention," ashington sent a letter In which he said 
for the convention that "We have now the honor to submit to the consideration of the United Stnt:?s in 
Congress assembled that Constitution which has appeared to us the best advisable." (Charles A. Beard, 
The Supreme Court and the Constitution (1038). ) 

The CongressiOll!ll resolution authorizing the transmittal of the draft Constitution reads, In part, as 
follows: . . 

"That the snid report, with the resolutions and the letter accompmyin!? the same, be transmitted to the 
several Legislatures, in order to be submitted to a Convention of delo~atlls chosen In each State by the 
people ttiereof, in conformity to the resolves of the Convention made and provided in that case." (Beck, 
Constitution o( the United States, p. 176; William H. Black, Our Unknown Constitution (Real Book Co., 
1933). 

• Dodd, The Revision and Amendment or State Constitutions (1910), p. 113. 
•US., Constitution. Art. I. seo. 8, cl. 18 . 
10 Watson, The Constitution of the United States (1910), I 701. 
11 McCulloch v. Maryland, 4 Wheat. 316 (U. S. 1S19); U. S. Congress, Senate, 82d C ong., 2d sess~ 1052, 

Senate Doc. 170, Constitution of the United States or America (1952), 307. 
u Rottschaeffer, Handbook on American Constitutional Law (1039), 387. 
11 Tucker1 Constitution of the United States (1899)

6
1, 368, but see Tucker, Ibid ., p. 365. The "necessary 

and proper ' clause stated to be unnecessary since ongress, having been granted a principal power, by 
implication may adopt the.means necessary to execute the power. 

u Is a Constitutional Convention Impending? 21 Illinois Law Review (1927), 782, 795. 
15 Applications for dlfferent specl.6.c amendments ought not be considered as calllng for a general revfslon 

of the Constitution. A more acceptable view would seem to be thot several applications each couC6med 
with a different sspect of the Constitution do not represent a ;:eneral dissatisfaction with the Constltutlon 
taken as a whole. 

11 Child, Revolutlonary Amendments to the Constitution, 10 Const. Rev. (1926), 'D. Child argues that 
the phrase in Article V calling a convention "for proposing amendments" excludes the idea that a conven• 
tion could promulgate a new or substantially revised Constitution. (P. 28.) , 

11 New York and Virglnb, See Tables I and ll, appendix. 
1i. See Table 2, appendix, Item 4. 
u See Tabios 1, 2, 3, appendix. 
11 See Table 2, appendix. 
10 See Table 2, appendlx. 
21 U. S., Constitution, Art. V. ,., 
n See footnote 15 above. 
» 26 Notre Dame Lawye~ (1951), 185, 194. 
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CHAPTER 7 

POWER OF STATES TO CONTROL CONSTITUTIONAL CON
VENTIONS-BOTH STATE AND FEDERAL 

The issue of whether a State legislative body has the J_>Ower to limit 
a State convention to the consideration of certain specified topics has 
arisen many times in connection with State constitutional conventions. 
While it would be difficult, because of the many situations under 
which State conventions may convene, to lay down a uniform rule 
applicable to all State constitutional conventions, it is nevertheless 
possible to point to certain concepts and principles which are_ recog-
nized by State judicial authorities as controlling. 1 

• ·• 

To begin with, Stat~ legislatures do not have ultimate control over 
conventions; it is the people who exercise this control. Of course, the 
power of limiting the scope of State conventions depends, in the first 
instance, upon the particular provisions in each State constitution. 
In this connection, State constitutions may be classified into two 
general ~roups: (1) those which contain no provision for constitutional 
conventions, and (2) those which provide, either in elaborate detail or 
just generally, for conventions. 2 

In States whose constitutions make no provision for constitutional 
conventions, it has been generally recognized since In Re Opinion to 
the Governor (Rhode Island) 3 that such conventions may, ,vith the 
approval of the electorate, be assembled through legislative action 
and further, that they may be called even though the State constitu
tions provide a specific method of amendment (other than by 
convention). · 

In the Rhode Island case above, the Governor of Rhode Island . 
asked the State supreme court whether it would be a valid exercise 
of the power of the legislature, if the legislature should provide, by 
an act or resolution, for the calling of a convention to revise or amend 
·the constitution of the State. The constitution contained no mention 
of a ·constitutional convention. It provided for constitutional change 
only by direct proposals made~ to the people by the legislature for 
ratification by three-fifths of the voters. In holding that the method 
expressly set forth in the constitution did not prohibit the legislature 
from providing by law for calling a constitutional convention, to be 
chosen by the people, for revising the constitution, the court stated 
that one method of amendment could not, by implication, prohibit 
the legislature from proposing a revision of the constitution by 
another method, namely, by a constitutional convention. The court 
pointed out that there was no inconsistence between the power of a 
legislatlU'e to provide for a convention to be chosen by the people, 
and the power, by following a prescribed procedure, to propose, 
directly to the people amendments to the constitution. '\ 

Argument was made that where a power is given to do a thing in 
a particular way, the affirmative words marking out the particular i 
way prohibit, by implication, all other ways. In rejecting the argu-
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ment ·the court noted that the power to provide by law for the calling 
of a convention, while different from the method set out in the consti
tution, was not an inconsistent power and relied on the rule that if 
two constructions of ·a provision are reasonably possible, one of which 
would diminish or restrict the right of the people, and the other of 
which would not do so, the latter must be ·adopted. The court also 
noted that New York in 1845 had convened a convention even though 
its constitution provided a different method of amendment.3• 

Another case in point is State v. American Sugar Refining Co.' 
There the State of Louisiana moved to cancel the license of the Sugar 
Refining Co. to do business in that State because of the company's 
violation of section 190 of the 1913 constitution relating to antitrust 
and monopoly practices. The Sugar Re.fining Co. pro tested on the · 
ground, among others, that section 190 of the 1913 constitution was 
void in that it was adopted in contravention of article 75 of the con
stitution of 1798 which expressly provided the only method of amend
ing the constitution_, namely, by resolution of "the geneml assembly at 
am- session thereof" with the concurrence of two-thirds of all the 
members elected to each House. In holding that a convention could 
be convened even though such a method was not one of the methods 
proYided for bv the constitution itself, the court quoted Cooley on 
Constitutional Limitations: . . 

Some of these constitutions pointed out the mode of their own modification; 
others were silent on that subject, but it has been assumed that in such cases the 
power t o originate proceedings for that purpose rested with the legislature of the 
State, as the department most nearly representing its generp.l sovereignty; and 
this is doubt less the correct view to take on this subject. Const. Lim. (7th ed.) 
p. 56. (p. 744) . · 

Specific amending provisions apparently cannot, under State con
stitutional law, exclude the sovereign right of the people, acting 
through their legislatures, from making changes in fundamental law 
through methods other than those expressly provided for in their 
fundamental law.5 

. The courts also seem to agree that the powers of State constitu
tional conventions, however convened, may be effectively limited by 
the terms of the legislative act calling it into existence, the only 
qualification being that the approval for the limiting power be ob
tained from the people at an election held for that purpose. A case 
which clearly outlines.. this proposition is Cummings, Secretary of Sta-te 
v. Beeler. 6 There the Tennessee Legislature desired to call a conven
tion to consider certain proposals recommended by a commission which 
had earlier been appointed to study changes needed in the constitu
tion. The legislatme wished to have the work of the convention re
stricted to amending only specified parts of the constitution, iri line 
with the commission's recommendations. It therefore asked the State 
court for a declaratory judgment on whether it could propose a 
limited convention to the people • 

The State constitution provided two methods of amendment: (1) 
by leg-islative proposal to the electorate .for direct, popular approval 
and (2) by convention. The ·convention provision authorized the 
legislature "to submit to the people the question of calling a conven
tion to. alter, reform or abolish this constitution." The court noted 
that there was nothing in the constitution expressly prohibiting the 
legislature from submitting limited questions to the people, and that 
since the legislature was leaving the question of limited powel's to 

• I 
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the people for decision, it was the people and not the legislature who 
were limitin~ the work of the convention which they, as sovereign 
and with ultrmate-power, had the right to do. 

A case with similar issues and reaching the same conclusions is 
Staples v. Gilmer.7 Section 197 of the Virginia constitution pro
vided that its legislature-could submit to the electors the question 
"shall there be a convention to revise the constitution and amend the · 
same?" The Virginia Legislature proposed to submit the above 
question to the electors with the added provision that the convention 
be limited to amendments regarding the right to vote "by members 
of the Armed Forces while in active service in time of war." 

In holding that such a limitation could be placed upon the conven
tion, the court said: 

If the electors vote in favor of a convention, it may amend the constit ution 
as well as revise it, and where the legislature, in t he performance of its representa
t ive funct ion, asks the electors if they desire a conrnntion to amend or revise a 
certain part of t he constit ut ion but not t he whole con::stitution, an affirmative 
vote of t he people on such question would have the binding effect of t he people 
themseh'es limiting t he scope of t he convention to the very port ion of the consti
tution suggested to them by the legislature. The wishes of t he people are 
supreme. Some agency must ascertain the desire of t he people, and the legis
lature, by section 197, has been selected by them to do so (p. 627) . 

Of special importance on this issue is the case of Wells v. Bain 8 

wherein the P ennsylvania State Constitu tional Convention declined 
to observe restrictions placed upon it by the State le~slature's act. 
The act of 1872, under which the convention was assembled, provided 
that the constitution _which it framed should be voted upon at an 
election held in the same manner as general elections, and that one
third of the members of the convention should have the power to 
require the separate submission to the people of any change proposed 
by the convention. The convention disregarded the legislative act 
by providing machinery of its own for the submission of the constitu
tion to the people in the Philadelphia area, and appointed election 
commissioners for this special purpose. It also refused to submit an 
article to the proposed constitution separately although it was claimed 
that a third of the members of the convention had voted for a separate 
submission. The court granted an injunction restraining the com
missioners appointed by the convention from holding an election in 
Pl:µladelphia. It declared that the submission of the constitution in a 
manner different from that provided by law was clearly illegal. The 
court said that the convention had no power except that confened by 
legislative act, and that ·any violation of that act or any action in the 
excess thereof would be restrained. · . 

_As noted earlier, State legislatures do not exercise ultimate control 
over conventions; it is the people. However, as a practical matter, 
the legislatures play an effective and controllin()' role in calling con
stitutional conventions. They determine if and when a convention 
should be h ad . In the legisln.tive acts subm itting the proposi t ions 
for vote by the people, they determine the specific subjects which 
tµe conventions, if voted by the people, will consider. The electorate, 
in voting, have usually only two choices: either to vote "no," or to 
vote "yes" for a convention in which the legislature has akeady 
prescribed the subjects to be considered. · 
State power over Federq,l conventions 

Arguments in recent years have sought to shift some of the emphasis 
on control over Federal conventions from the Congress to the State 
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legislatures. In suppo~t ~f this J?Osi~ion of State legislative. co~trol, 
the State of Georgm,9 m its applicat10n for a Federal const1tut10nal 
convention which would have taken up the problem of revising the 
constitution generally, declared in its resolution that the Federal con
vention was to amend the Constitution-
* * * in the particulars herein enumerated and in such others as the people of 
the other States may deem needful of amendment. . 

New York, in 1931, in declaring its. riO'ht to control the scope of 
Federal conventions, made application for a convention to propose 
an amendment to repeal the 18th amendment "and no other article 
of the Constitution." 10 

In recent years, many States have expressly cited in their petitions 
the particular subject matter they iµtended that the convention should 
consider. 11 In fact some have included in their applications the exact 
wording of the amendment to be considered and proposed by the 
convention.12 

In the 83d Congress, resolutions were introduced in the Congress 
itself which s011ght to amend article V itself.15 Because Congress took 
no action, the substance of these measures was set out in a uniform, 
model resolution and sent to the leaders of State legislative bodies 
asking them to introduce the proposal and have their legislatures take 
,early action. The sponsors hoped that the several States would adopt 
these resolutions with their uniform, identical provisions and put them 
in the form of petitions calling upon the Congress to convene a con
stitutional convention for the sole purpose of amending article V. 
Certainly this unified, mass action which, incidentally, has already 
been adopted by several of the State legislatures, supports the theory 
that State legislatures can limit a convention to the consideration of 
,specific amendments.14 · 

If these contentions be accepted, State applications may be con
sidered as mandates to the Congress, not only to call the convention, 
but also to specify the scope and limit of a convention's deliberations 
in accordance with State directives. Only recently the State of 
Indiana in 5 separate applications 16 calling for conventions to consider 
5 different subjects set forth the above theory in the following language 
in its resolutions: · · 

For the reason that the power of the sovereign States to propose amendments 
to the Constitution of the United States by convention under article V has never 
been exercised and no precedent exists for the calling or holding of such convention,· 
the State of Indiana hereby declares the following basic principles with respect 
thereto: that the power of the sovereign Stafes to amend the Constitution of the 
United States under article Vis absolute; that the power of the sovereign States to 
propose amendments to the Constitution by convention under article Vis absolute; 
that the power of the sovereign States extends over such convention and the scope 
and control thereof and that it is within their sovereign power to prescribe whether 
'Such convention shall be general or shall be limited to the proposal of a specified 
amendment or of amendments in a specified field; that the exercise by the sovereign 
States of their power to require the calling of such convention contemplates that · 
the applications of the several States for such convention shall prescribe the scope 
thereof and the essential provisions for holding the so.me; that the scope of such 
conYention and the provisions for holding the same are established in and by the 
applications therefor by the legislatures of the two-thirds majority of the several 
States required by article V to call the same, and that it is the duty of the Congress 
to call such convention in conformity therewith; that such convention is without 
power to transcend, and the delegates to such convention are without power to 
act except within, the limitations and provisions so prescribed. 

Just how far States may go in imposing their wills on conventions 
is a matter on which the Founding Fathers failed to define the limits 
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in article V. It is evident, however, that to~ether, the Congress and 
the State legislatmes play the dominant roles. Together they not 
only initiate but also finally approve the work of any convention. 
With this ultimate power at their commend, they may fence off the 
boundaries ·of power within v,hich a convention must operate. 

While both have important roles, the greater and final power, as 
has been and will be further pointed ou~ in other chapters in this 
thesis, lies in the Congress of the United States, not so much because 
of the express provisions of article V which creates the power; but by 
reason of the article's failure to place sanctions on the Congress and 
for its failure to provide for review of congressional action. . 

C~TATIONS 

1 The power of llmltlng the scope of state conventions depends, in the first Instance, upon the particular 
provisions In each state constitution. In this connection, state constitutions may be classified Into two 
general groups: 

(I) those state constltutlon.s contlllnlng no provision for Constitutional Conventions.• 
(2) those states providing (:l) lor Con:;tltutiono.l Conventions gener:llly,• and (h) In detail what the 

powers and duties or the convention shall be. , 
• ."'-rkansas, Connecticut, Indiana, Louisiana, Mas~achusetts, Mlsslsslp_pl, New Jersey, North 

Dako~ Pennsylvania, Rhode Islana, 'fems, Vermont (2 Vand~rbilt Law Review 29 (19!8); 21 Ten
nessee LBW Review 867 (1950). 

• Iowa, Maryland, Michigan, Missouri, New York, New Hampshire , Ohio, Georgia, Maine. 
·• Michigan, Missouri, New York. (For clause and section citations, see chart below.) 

&ate comtil·uliO'llal pro~aio111 relating to rolll)ention, 

State Clause Settlon 

Alaba,pa.. ••••••••. •••• ••••••••••••••••••• •••. •• •• ••••••• •••••.•• ••••••.• •. •• • 18 286 
.Arizona..... . . .. ..... . ..... . .... ......... ....... . ........ ....... .......... . ... 21 2 
Colorado................................. ... ..... ............................. 19 1 
Delaware.... . ........................ . ................................... ..... 16 2 
Florida... ................................... ........ .......................... 17 2 
Georgia............................................ . . .......................... 13 1 
Idaho .• .••••••••••••• · ••••••••••••....•••••••••. •••• ••••••••.••••••••••••••••• 20 3 
Dllnols.. .•..••••••••••••.•. . •• .••.••.•• .. •. .• ••• •• .•.. • .•••••.•• •••• ••. ••••••• 1-l 1 
Iowa. ......................................................................... 10 3 
Kansas . .•••••••••••••••••••••••••• · •.••••••••••••••••••••••••••••••••••••••••• 14 2 
Kentucky •. _ .••....•..•••• •.•••••..•.•.•••••. •.•...•............... ....•••...• ...••••..• 258 
Maine.............................................................. . .......... 4 3 
Maryland................................................. . .................. . 14 2 
Michigan .••••• -............................................................ . . 17 4 
Minnesota..................................................................... 14 2 
Missouri.···········-·······················................................. 15 3 

~:: ~~~~~~~.·:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: ~ ••••••••• 2 
Ohio..................................................... ................ ..... 16 2 

• See footnote 1 above. 
• Opinion o.t the Court to the Governor, 55 R. I. 56, 178 .At!. 433 (1935). 
ia See discussions or this Issue, pp. 62-63, Infra. · 
• 137 La. 407. 68 So. 742 (1915). 
• Opinion of the Court to the Governor, 55 R. I. 56, 178 At\. 433 (1935). In this case the court noted that 

there a.re three known recognized modes by which tho people can give consent to an alteration o.t an existing 
lawfnl frame of government, viz: 

(1) the mode provided In the existing constitution; 
. (2) a law! as the Instrumental process or raising the body for revision and converlng to It the powers 

of the peop e; • 
(3) a revolution. · · · . 

The court pointed out that the first two means are peaceful ones through which the consent of the people 
is obtained. If consent Is not given, any change In government would be revolutionary. Irregular action 
whereby a convention would assume to act for the whole, the state, Is revolutionary. 

• 189 Tenn. 151 (1949) , 
T 183 Va. 1113, 33 S. E". 2d 49 (1945). 
I 75 Pa. 39 (1874). 
• U. S. Congress, Senate, 71st Cong., 2d sess., 1930, Senate Doc. 78, p. 25. 
•• 75 Cong. Rec. 48. 
ll See appendl.t, Table 6. 
12 See append Lt, Table 6. · 
11 U . s. Congress, Rouse, 83d Cong . 2d sess., 1954, H . 1 . R es. 608, 5U9, 40 A m erican Bar Joua-nnl (l OM) , 

pp. 767,974. Resolutions would add a ihlrd method o(amendlng the Constitution. See also U.S. Co11gress, 
House, 84th Cong., 1st scss., 1955, H . 1. Res. 168, H. 1. Res. 169. 

H Bee Item 19, Table 2, appendix. 
11 Congressional Record, Dally._ 1957, pp. 5761-5764, Revision or .Art. V, Sec. 3, limit treaty.making power, 

Bee. 3, Reapportionment, Sec. 3, Limitation or Federal •ra,lng Power, Sec. 3, Balancing the Budget. Sec. 3; 
see also to similar effect, l\Uch_lgan and Nebraska legislatures resolution calllng for limitation or Federal 
taxing power, U. S. Congress ];louse 82d Cong., 2d Sess., 10521 House Committee on the Judiciary, Prob- '\ 
lems "Relattng ·to State .Applications for o Convention to propose Constitutional Limitations on Federal 
Tax Rates, pp. 26-27. 
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CHAPTER 8 

POWER OF CONGRESS TO REFUSE TO CALL 
CONSTITUTIONAL CONVENTION 

May Congress refuse to call a convention should the requisite 
number of States comply? Apparently it may, although the intent 
of the framers of the Constitution was otherwise. The Founding 
Fathers included thl3 Convention provision in article V as a remedy 
for the States to bring about constitutional reform in the event the 
Federal Government refused to do so.1 It was certainly their inten
tion that Congress should have no discretion in the matter of calling a 
convention once two-thirds of the States appliecl.2 

Madison, on t~e question, stated : a 

It is to be observeci' however that the question concerning a general conYention 
will not belong to the Federal Legislature. If two-thirds of the States apply for 
one, Congre·s cannot refuse to call it: if not, the other mode of amendments 
must be pursued. 

James Iredell, before the North Carolina ratifying convention, also 
stated: 
that it was very evident that it (the proposal of amendments) did not depend 
on t he will of Congress; for that the legislatures of two-thirds of the States were 
authorized to make application for calling a convention to propose amendments, 
and, on such application, it is provided that Congress shall call such convention, 
so that they will have no option (italic in original).' 

In addition to the above statements made contemporaneously with 
the adoption of the Constitution as to its true intent, there are the 
express ,,-ords of article V that Congress "shall call a convention." It 
is doubtful, however, that there is any process or machinery under 
our constitutional system by which the Congress could be compelled 
to perform this duty. It is argued by some that the congressional act 
being ministerial, the courts could compel the legislative branch to act 
by way of mandamus, otherwise the whole intention of tlie framers 
would be nullified.6 It seems more likely, however, that the courts 
would refuse to issue such a writ for the same reasons that they have 
refused to issue writs on the President of the United States, namely 
the doctrine of separation of pow.ers which proscribes action by one 
branch of our Government against another. In Mississippi v. John
son,6 the Supreme Court, among ·other things, pointed out that: 

The Congress is the legislative branch of the Government; the President is the 
executive department. Neither can be restrained in its action by the judicial de
partment; though the acts of both, when performed, are, in proper cases, subject 
to its cognizance. 

Courts today in line with that decision, and the more recent case of 
Coleman v. Miller would probably rule that the question is ,political 
and therefore not justiciable.7 . . . 

From a legal standpoint, there is the same situation as arose from 
the failure of Congress to reapportion the number of Representatives 
in the House of Representatives, which article I, section 2, clause 3, 

27 
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requires it to do every 10 years, but which in 1920 Congress failed to 
do. Thus while Congress has the mandate to perform, its failure or 
refusal to do so apparently gives rise to no enforcible cause of action. 
In line with this point, it may be observed that court orders, even if it 
could be argued that the States had a right to bring legal actions in 
the courts against an unwilling Congress to call a convention, would 
have little meaning or effect since the courts lack the necessary tools 
to enforce t'4eir decisio1.1s ag.ainst the Congress.8 

· As a consequence, public opinion and, ultimately, the ballot box,9 
are the only realistic means by which the Congress can be persuaded 
to act. A Federal statute, as suggested in this thesis, containing the 
provisions for convening a Convention, could, as a practical matter, 
go a long way in easing the road for congressional action. 

CITATION S 

• Farrand, The Records o! the Federal Convention o! li87 (Rev. ed. 1937) I, 203. 
• See excerpts from the constitutional debates, Tuller, W. K., A Convention to Amend the Constitution, 

Quoting from Elliott's Debates, 1P~ N. Amer. Rev. a;5-3i8 (1911). 
a Documentary History o! the Constitution, V, 141, 143, citing !\1a.dlson's Letter to Mr. Eve, 1/2/1789. 
• Elliott's Debau,s (2d ed.; 1937), IY, p. 178. But seP Wolter F. Dodd, Judicially Non-Enforceable 

Provisions or Oonstitntlon, SO Unlvllrs ty of Pennsylvania Law Re.lew (1931), p . 82: "In general, a con• 
stltutlonnl provision \vhlch states that a legislature 'shall' perform a duty ls equivalent to a statement that 
1t 'may• or 'shall have power'." 

'Tuller, A Convention to Amend the Constitution, 193. North American Review (1911), pp. 379-381; 
·cuvllller, Shall We R e'"lse the Constitution (1027), 77 Forum, pp. 323-325; Packard, F. E ., Legal l'acets 
or th• Income T ax Rate Llmltatlon Program, 30 Ohl-Kent Law Rev. 128 (1952) . 

• 4 Wall. 475, 500 (U. S. 1866). 
'307 U.S. 433 (1939); Willoughby, The Constitutional Law or the United States (1929), I, 597. Willoughby 

notes, however, that had the performance of the act of calllng a convention been placed In the bands of any• 
one other than the Congress or the President, there Is little doubt .that the courts would have compelled 
some sort or action. 

• Frank, John P. "Political Questions" set out In Supreme Court and Supreme Law, edited. by Edmond 
N. Cohn, Indiana Univ. Press, Bloomington (1954), p. 39. 

, See Colegrove v. Green, 328 U.S. 549, 656 (1946). 
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CHAPTER 9 

RIGHT OF REVOLUTION . 

A theory of constitutional law being urged today by the Communist 
Party in America, and which is pertinent to the problems involved 
in this thesis, is one relating to a so-called right of revolution. Ac
cording to its supporters, the right of revolution is a concept recognized 
by our Constitution and protected by it. . 

If such a theory be valid, then it could be argued, since it pre
supposes changing our form of government in a manner other than 
that provided for in article V, that a Constitutional Convention, once 
convened, could disregard congr~ssioiral directions and article V, and 
adopt extra-legal means in establishing a new or revised Constitution . 
. It is a matter of common knowledge, of course, that today free 
countries with free institutions are on the defensive and, in some 
instances, are being destroyed by _organized violence. Communistic 
philosophy is based in part on the principle that internal weakness is 
an inherent character of free institutions and that the American con
cept of liberty with its constitutional safeguards inhibits any defense 
against internal enemi~s. 1 In fact, members of subversive groups in 
America are cynically taking advantage of the protection of the very 
constitutional safe~uards which they are seeking to destroy. 

The decisions ot our courts protecting the rights of individuals 
have been more widely publicized than those which have upheld the 
right of the Government to defend itself and protect itself against. 
unlawful chan&'e· The decisions, nonetheless, have clearly outlined 
and upheld botn kinds of rights. An outline of some of those decisions. 
together with an historical development of this controversial political 
doctrine can be helpful in obtaining a clearer understanding of a . 
government 's power to protect and preserve itself. 

When En_glish colonists first migrated to America, they brought; 
with them England's political philosophy, its /overnment, and its
law. England itself had experienced attempte unlawful change of 
g.overnment during the so-called English rebellion of 1688. The rule· 
of conduct developed at that time set the standard for future conflicts . . 
In 1688 the Kina- of England was condemned because of his usurpation 
of governmentn.f power and for tyrannical acts. 2 While it was argued 
by some that it was the people who, in fact, were in rebellion against 
their King, Parliament took the position that when the I>_eople have 
entrusted the powers of government to their King and the Parliament, 
and the IGng in turn usurps the legislative function and corrupts 
the Parliament, he is exercising power without lawful authority. In 
such a situation, as noted by John Locke; the renowned political 
philosopher of that era, 3 the people are not in rebellion but are acting 
m self-defense and in behalf of their own self-preservation. 4 Lecke 
asserted that the King had to be resisted when he attempted to do 
that which he had no authority for doing; that which was a "breach 
of trust in not preserving the government agreed on." 5 A nation is · 
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ruled byi and with the consent of, the governed, and changes may be 
made on y if the governed so wish. 

Our Founding Fathers accepted this principle. Changes, in time, 
are inevitable and the Founding Fathers wisely made provision in the 
constitutional instrument to provide for such changes. The pro
visions, however, envision orderly and lawful change, not change, as 
will be discussed, by extra-legal or unconstitut ional means, be the 
means violent or nonviolent. 

The first substant ial challenge to orderly and nonviolent change in 
this country came in 1820- 30 when South Carolina asserted the 
"right" of a State to nullify an act of Congress. At that time, many 
of the States, especially those in the South, took the position that the 
tariff acts with their rising rates were the cause of increased pove.rty 
in the southern Sta tea. Since northern States were prospering, tlte 
tariff acts were looked upon as discriminatory and unconstitutional 
devices for tamg the South for the benefit of the North . John C.· 
Calhoun, then Vice President of the Unite1 States and a South 
Carolinian, developed a plan to protect the peculiar interests of his 
and other Southern States-a plan known as the nullification move
ment. Simply stated, nullification was based on a two part principle : 
(1) that the F ederal Consti tution was a compact or agreement be
tween States, and (2) that the individual States were sovereign and 
indestructible. As sovereign, South Carolina, and any other State for 
that matter, had the right to judge when its agent, the Federal Gov
ernment, exceeded its powers. In 1832, after a :findino- that the 
Federal Government h ad exceeded its powers, tp.e South Carolina 
L egislature declared the F ederal tariff acts to be "null, void, and no 
law" not binding upon her, her officers, or citizens. It forbade 
F ederal officials to collect customs duties within the Sta te and 
threatened instan t secession from the Union if the Federal Govern
ment attempted int erference. 6 

President Jackson took prompt action to preserve the Union and 
maintain the law of the land. His position was that the United States 
was indivisible and that no State could revolt. He reinforced military 
garrisons in South Carolina and thereafter issued a proclamation 
stating that the nullification ordinance pass.cd by that State was an 
overt act of rebellion and had no basis in constitutional law. He 
pointed to the paradoxical situation of South Carolina seeking to 
retain its place in the Union and enjoying Federal benefits, and at the 
same time wishing to be bound Qnly by those laws that it chose to 
regard as constitutional.7 Jackson proclaimed: 

I consider, then, the power to annul a law of the United States, assumed by one 
State, incompatible with the existence of the Union, contradicted expressly by the 
letter of the Const itution, unauthorized by its spirit, inconsistent with . every 
principle on which it was founded, and destructive of the great object for which 
it was formed (pp. 483-484). 

The firm stand of President Jackson won out and, while Federal 
tariffs were reduced somewhat as a face-saving gesture for South 
Carolina, its nullification ordinance was repealed. The "right" to 
destroy the Union by "nullification" was successfully repulsed. 

The "right" to destroy the Union by "secession" was also repulsed 
but it took a civil war to prove it. Lincoln, of course, had long denied 
any constitutional right of revolution. In his first inaugural address, 
he summed it up this way: 
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Perpetuity i;; implied, if not expressed, in the fundamental law of all nation~! 
goYernments. It is safe to assert th3:t n~ governmen~ Pr?per_ ever ~ad a provi
sion in its organic law for its o':n tertn1!1at10~. * * * it _being impo~sible to 1estroy 
it except.by some action not provided for in the instrument itself. [ltahcs supphed.]7• 

We have then instances of the Government deciding, in a political 
manner th~t the;e is·no constitutional right of revolution or _rebellion.8 

In another manner-that is, by judicial decision-our United States 
Supreme Court has also decided the question and declared that the 
Constitution supports no right of revolution. After the turn of the 
present century, world unrest and discrimination problems arising 
under the 14th amendment brought before our courts the whole 
question of constitutional rights.9 Shortly after World War II, the 
Supreme Court was called upon to deci9-e the question o_n t~e r~~t to 
advocate revolution. In Gitlow v . New York, 10 Ben1amm u1tlow 
was convicted under a New York statute which forbade the advocacy 
of cTiminal anarchy (overtlu·o-wi_ng o_rganized government by f~rce or 
violence) .11 He published a radical Journal called The Revolut10nary 
Ao-e and advocated among other thin~s, "mass action for the con
qifest of the power ~f the state." Quotmg Story, the Sup'i-eme Court 
held that the "state may punish utterances endangering the founda
tions of organized government and threatening its overthrow by 
unlawful means." 12 

Anv consideration of the right -of revolution involves first of all 
the question of how far one may go in advocating ch~nges in go".'ern
ment. Criticizing one's government does not automatically constitute 
incitement to revolution. A distinction is to be made between mere 
e}.-pressions of opinion· on _the one hand, and Ul'~_ip~ o~he_rs t_o some 
definite act of violence agamst the g?vernment. This d1stmct~on was · 

· brouo-h t out in H erndon v. Georgia. 13 H erndon, an orgamzer for 
the Communist Party, was found guilty, under a Geo~gia sta_tute, of 
inciting insurrection among southern Negroes agamst the state 
because he uro-ed them to unite against white domination. The 
Supreme Court: in revers~g the conviction, announce4 t~e principle 
that it was not unconstitut10nal for one to-express a behef m the need 
for a change in, even the complete conversion_ of, _the government so 
long as it was accoll!_2lished by peaceful, c~nst1t1;1t10nal means .. 

The Gitlow and Herndon cases deternuned m broad outline the 
individual's right to advocate political change by lawful means. 
They also establisb,ed the rt~ht of a government to l~gislate aga_inst 
acts of incitement and rebellion. 14 Later cases established the right 
of government to outlaw organizations created for revolutionary 
purposes. 15 No one-be it an individual, ~ group, an organization, 
or a politi~al pa!ty-may ~d-yocate i:evolut10n. 16 The ~ost not.able 
case in which this commun1st1c doctrme was denounced 1s Dennis v. 
United States. 17 There, the petitioners, leaders of the C<;>mmunist 
Party in the United States, were indicted under the Snuth Ac~, 18 

for conspiring to teach and advocate the overthrow and destruction 
of the United States by force and violence. It was argued, on behalf 
of the petitioners, that the people, as _sovere~gn, have an "hist~ric0;lly 
established right to advocate revolut10n," and that the Constitut10n 
·recognized such right. 19 The Declaration of Independence wns cited 
as proof of the Constitution's. and the P.eople's recogn~t~on of such a 
"right." To contend otherwise, according to the pet1t1oners, would 
mean that the Government was an entity, independent of the people, 
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endowed 1Yith the right of self-perpetuation, even if the people did 
not wish to perpetuate it. 

· Judge Learned H and, when the case was before the court of appeals, 
in denying that such a right existed under the Constitution, succinctly 
pointed out that no government could tolerate it and exist. 20 He 
stated: · 

The advocacy of violence may or may not, fail; but in neither case can there 
be any "right" to use it. Revolutions are often "right" but a "right of revolution" 
is a contradiction in terms, for a society which acknowledged it, could not stop 
at tolerating conspiracies to overthrow it, but must include their execution (p. 213). 

When the case was decided in the Supreme Court, Chief Justice 
Vinson, writing for the majority, observed that the Constitution can 
only be changed by "peaceful, lawful, and constitutional means. " 21 

He further stated: 
Whatever theoretical merit there may be to the argument that there is a ".!right" 

to rebellion against dictatorial go,·ernmcnts is without force where the existing 
structure of the government provides for peaceful and orderly change. 1 (p. 501). 

The fallacy in the Communist party theory lies in the fact that 
there is a natural law "right" of revolution but not a constitutional 
"right of revolution." Whenever any form of government becomes 
oppressive, or when a dictator has usurped the powers of government, 
there is, of course, the natural right of the people, recognized in inter
national law, to relieve themselves of such oppression, if they are strong 
enough to do so, by overthrowing the government and initiating a new 
one.22 The Declaration of Independence was based on this natural 
law concept and the American colonists invoked it in throwing off the 
unyielding yoke of despotism and tyranny forced upon them by 
England. . 

The Communist concept adopts this theory but such a concept 
is clearly to be distinguished from orderly changes in government 
brought about through constitutional and lawful means. Chief 
Justice Vinson gave the constitutional answer to this question when 
he stated that there was no such right "where the existing structurn 
of government provides for peaceful and orderly change." And our 
Constitution so provides. 

The Founding Fathers, fresh from their own revolution, did not 
seek, in molding the Constitution, to forge a political straitjacket on 
the generations which were to follow them. Instead, they foresaw 
that changes, in time, would be inevitable and they wrote article V 
into the Constitution providing for such changes. 

Applying the rule laid down by the Suprame Court in the Dennis 
and other cases to the problem at hand, and considering the political 
action taken by our Government to suppress rebellions, it becomes 
apparent that changes in our form of government can only be ac
complished by peaceful, lawful, and orderly means in the manner 
provided for by the Constitution. A Constitutional Convention, 
therefore, would be bound to function within, and in accordance with, 
the provisions of article V and congressional enabling acts, under the 
"necessary and proper" clause, calling it into being.23 ·· 
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CITATIONS 

1 History has shown, unfortunately, that governments have been destroyed from within both by agents 
of foreign soverel!;lls and by corrupt or overzealous public officials and organlzat.lons. 

1 The English Law Courts at the Close of the Revolution of 1688, 15 Michigan Law Review, 529, 1912. 
1 Locke, Essay Concerning the True and Original Extent of Civil Government (I. P. Dutton, ed. 1924), 

pp. 224-242. 
• Ibid., p . 240. The framers of the United States Constitution accepted this theory for their government 

and, In fact, Invoked It when the colonies broke with England because of the oppresslve and tyrannical 
acts of George III. The Declaration· of Independence, composed In large part by Thomas Jefferson, con• 
talns phrases t aken directly fro,;n Locke's treatises, and Locke's pronouncements underlying England's 
action In Its own rebellion were recast by Jefferson to flt the American Revolution. (Hayes, Revolution 
as a Constitutional Right (1938), 13 Temple Law Qt. 19.) 

Strangely, howeYer, the Declaration of Independence which was used by our own nation to justify our 
break with the English government Is relied upon by those who today lnslst that there Is a right of revolu
tion which must be recognized If our present Constitution Is to be consistent wlth the Ideals of our founding 
fathers. (Brief for Petitioners before the United States Supreme Court, p. 267, Dennls , •. United States, 
341 u. s. 494 (1951).) 

'l'he founding fathers, In framing the Constitution, did not speclftqally mention that there was no right of 
revolution or rebellion. They were creating a government, not providing for Its overthrow. Since the 
Instrument was silent, It remained for the Supreme Court and the political acts or our government to define 
the rights of Its citizens, 2ctlng either as Individuals or as groups, to oppose their government. Hayes, 
Revolulion as a Constitutional Right (1938), 13 Temple Law Qt., 19; Brief for petitioners before the United 
States Supreme Court, p. 267, Dennis v. Uui te<.l States, 341 U.S. 494 (1951) . 

• Locke, Ibid. , p . 240. 
'U. S., Congress, Senate~ 54th Cong., 2d Sess., 1897, Senate Doc. 353, Pt. 2, p. 282; U. S., Congress, Senate, 

22d Cong., 2d.Sess., 1833, :;enate Journal, pp. 65-66, 83; Am. An. Reg. VIII, 297; U.S., Congress, House, 
54th Cong., 2d Sess., 1897, Senate Doc. 353J. Pt. 2, p. 3-15. 

1 Morlsont.. S. F ., and Commager, H . .I!,;., The Growth of the American Republic, 3d ed., Oxford 
University .rress (1942) . 

1a Old South Leaitcts, I, Boston, containing Lincoln's Inaugurals p . 3. 
• The gove=ent, by political action In sustaining the doctrine that there ls no constitutional "right of 

revolution " ,J?Ut dov.-n rebellious forces In the "\'.'yornlng Valley Insurrection, 1872; Shay's Rebelllon, 1786-
1787; T he V. hlsli:ey Rebellion, 1i94; Fries's Rebellion, 1842 ("Window Ta.'C war"); Door's Rebellion, 1842 
(Rhode Island). 

• At the time of World Wer I, two decisions were handed down, upholding the right of the government to 
protect itself against its enemies even to tha extent or p1·0 ,·l<.llng punishment for crltlclzlng In newspaper 
articles the policy of the go,·ernment. (Schaefer v. Unitecl States, 251 U.S. 466 (1919); Gilbert v. Ml!lne
sota, 254 U.S. 325 (1020) . 

to 268 u. s. 652 (1925) . . 
n McKinney's Consolidated Laws of New York, Penal Law, sections 160, 161 (1909). 
12 268 u. s. 652, 667 (1925) . 
11295 U. S. 441 (1935): also Herndon v. Lowry, Sheriff, 301 U.S. 242 (1937) , 
If See also Wh!tney v. Callfomla, 2i4 U.S. 357 (1927) ; DeJonge v. Oregon, 299 U.S. 353 (1937); Fiske v. 

Kansas. 274 U.S. 380 (1927). 
u Dennis v. United States, 341 U.S. 494 (1951) ; United States v. Schneiderman, 106 Fed. Supp. 906, 938 

(1952); United States v. Foster, 9 F. R. D . 307, 39-1 (1951). 
"Kjar v. Doak, 61 F. 2d 566 C. C. A. Ill. (1932); Oltlow v. Kiely. 44 Fed. 2d m D. 0. N. Y. (1930). 
11 341 u. s. 49, (1951). 
11 54 Statutes at Large 671: 18 U. S. Code, sec. ll et seq., {1952 ed.) 
19 Brie! !or petitioners before United States Supreme Court, p. 267, Dennis v. United States, 3-U U. S. 494 

(1951). '° 183 Fed. 2d 201 (2d Cir. 1950). 
u Ur.iced States v . Dennis, 341 U. S. 494, 501 (1951). 
::, Personal Memoirs u! U. S. Grant (1 885) p . 786. = The philosopher, John Dewey, Is quoted In Sidney Hook's Heresy, Yes-Cons~lracy, No as saying 

"The demccratlc idea or freedom Is not the right of each Individual to dons be pleases, • •." (New York: 
T he John Day Co., 19.ll , p . 15). The free expression and circulation of Ideas, as guaranteed by the First 
Amendment to th~ Cunstitution, ls not, as we all know, an absolute freedom or right. One cannot, as 
Justice Holmes noted, yell "fire" In a crowded theater; nor may one blast another's reputation by libelous 
accusation. Hook stated the governing rule: "no right ls absolute when it endangers rights of equal or 
greater validity." (Ibid., p. 20.) · 

There is nothing self-contradictory In asserting that, In any society, human beings have a moral right 
to revolution. What is self-contradictory ls the belief that one bas a legal right to revolt. 

As stated In Herndon v. Georgia, 295 U. S. 441-,(1935), merely crltlzlng one's government doo..s not auto-
. matlcally constitute Incitement to revolution. Such action Is protected by the First An:endment. How 

far one may go In such criticism ls the real problem. Congress, through legislation, sets the bounds. It 
has enacted laws against sabotage and su'bverslon, nnd bas provided severe penalties for violators of those 
statutes. However, prlson sentences have not been a sufficient deterrent. Furthermore, sentences are 
usually imposed after a disastrous event'has occurred. 

A pollcy of "preventive" action, comparable by way of analogy to preventive medicine, has_ been devel• 
oped. It ls known, for example, that a few strategically placed communists In government can do Inca!· 
culahle harm. Witness the taking of the atom bomb secrets by Klaus Fuch, H11rry Gold, etc., from the 
government proving grounds In New Mexico. To combat this type of danger a program bas been under• 
taken, the purpose of which Is to eliminate questionable persons from sensitive spots In government. As 
part of this program, Congress, In enacting the Smith Act, has outlawed not only all overt acts to over
throw the government through force and violence, but also has made punlshab!e a conspiracy to teach 
any doctrine advocating such violence. In other words, mere talking about It c:in, under certain clrcum• 
stances, bo uniaw!ul. . 

It may well be that , In an effort to rw·ther t.tgbten the d eCense eccurlty or our nation, Congress will outlaw 
actions and words which years ago would have been considered proper and lawful criticism of the govern• 
ment. So that, while a person has a moral right, protected by the First Amendment, to criticize his govern
ment, the r ight Is not only not absolute, but all criticism, words as well as acts, must be done within the 
bonnds set by Congress, which today because or developmomts In world political conditions, seem to be 
B!lrr(!Wlng. 
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CHAPTER 10 

EXPRESS AND IMPLIED LIMITATIONS CONTAINED IN THE 
C,ONSTITUTIONAL INSTRUMENT 

A question ,;~orously debated about the time of World ·war I con
cerned the limits-both expressed and implied-imposed by t,he 
Constitution itself upon the subject matter of proposed amendments, 1 

It will be observed that, by article V, certa.in amendments to the 
Constitution were expressly prohibit,ed, namely, (1) those relating 
to the slave trade, and (2) those which would deprive a State, without 
its consent, of equal suffrage in the Senate. Article V provides: 
* • * that no amendment which may be made prior to the year one thousand 
eight hundred and eight shall in auy manner affect the first and fourth Clauses 
in the Ninth Section of the fi rst Article; and that no State, wit,hout its Consent, 
shall be deprived of its equal Suffrage in the Senate. 

Article V thus contains two . express restrictions upon things which 
might be accomplished by amendment. One of these restrictions 
expired in 1808, and the other is still in force. 

In addition to the express restrictions, it has been argued by reput
able ·writers 2 that there are further limitations implied by the very 
nature of the instrument itself which are intended to preserve and 
perpetuate our union an9. its republican form of political government. 
These implied limitations are to be found in the instrument when read 
as a whole and in particular in the 9th and 10th amendments which 
reserve to the sovereign States those powers which were not expressly 
delegated to the F ederal Government. Police powers and the right 
of local self-government are cited as examples of powers forever r~
served to the States. 

It had been argued that the 15th amendment was unconstitutional 
because it attempted, against the ,vill of the States which did not 
ratify it, to invade the field of local self-government and fix the 
composition of the several electorates.3 Similarly it had been urged 
that the adoption of the 18th amendment was an unconstitutional 
·exercise of the amending power since it sought to bring within Federal 
con:trol a matter, which, under tthe Constitution as originally adopted, 
was intended never to be withdrawn £rpm State control. The 
amendment, it was contended, constituted an addition to the Consti
tution rather than a revision of a subject already incorporated in that 
instrument, and such a grn.ft upon the Constitution destroyed its 
essential character as it was originally agreed to.4 The 19th amend
ment, on woman suffrage, was objected to upon the grounds that it 
expanded the proportions of the electorate of the sovereign several 
States, destroying their autonomy.~ 

· All of these problems, of course, have long since been decided by 
various decisions of the United States Supreme Court.6 It has always 
upheld the validity of the present amendments to the Constitution. 
In fact, by the time Leser v. Garnett 7 was decided (1922), the Court 
dismissed the argument that the character or subject matter of amend-
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ments is intrinsically limited by the Constitution itself ,\ith only 
summary comment. It stnted: 

The first contention is that the power of a mendment conferred by the Federal 
Constit ution and sought to be exercised does not extent to t his amendment, 
because of its character. The arp;ument is that so great an addition to the 
electorate, if made without the State's consent, destroyfl its autonomy as a 
political body. T his amendment is in character and phraseology precisely similar 
to the 15th. For each the same method of adoption was pursm d. One cannot 
be valid and the ot her invalid. That the 15th is valid, alt hough rejected by 6 
States including Maryland, has been recognized and acted· on for half a cent ury. 
See United States v. Ree~e (92 U. S. 214), Neal v. Delaware (103 U. S. 370), 
Guinn Y. United States (238 U. S. 37-1), Myers v. Anderson (238 U. S. 368) (p. 
136). 

When the United States Constitution was promulgated it was nec
essa1·~-, in order to create an effective central Government, that some 
of the powers exercised by the State governments be transferred to 
the centra-1 governmrnt. From the very nature of things, the central 
gove nment was better suited, in certain situations, to exercise powers 
for all the States which the States, acting individually, could not 
properly do for themselves. This end could no t be accomplished 
except by the surrender , on the part of the States, of some of their 
powers. The whole scheme of Government became then a distribu
tion d powers between the centrn.l government and the States
determinations wer e made_ as to what powers were to be d·elegated to 
the FPderal Government and what powers were to be reserved to the 
States. 

I t is reasonable to assume that the framers of the Constitution 
divided the powers of government between the States and the Federal 
Government in a manner they then beli eved to be necessary. They 
r ecognized, however, that as time went on, experience might show 
that tbe Constitu tion coi.tld be improved by changing the distribu
tion of powers as then made. If it had been intended that none of 
the powers then reserved should ever be taken from the States, lan
_guage undoubtedly would have been used to express such an intent. 
However, just the opposite took place. At the time article V was 
under consideration at the Constitut ional Convent.ion, a provision 
was twice proposed that no State, without its consent, should "be 
affected in its internal police" and it was twice rejected by the Con
vention.8 Judged by both the language rej ected and the language 
finally employed in article V, the true intent would seem to have 
·been that there could and would be change$ in the distribution of 
powers and therefore that consideration could be given to matters 
or subjects not then enurn.erated in the Constitution. 

This conclusion is in accord with actual practice. Amendments 
since the adoption of the Constitution have been on many subjects. 
Some have taken from the States power theretofore reserved to them, 
while others have curtailed the power of the Federal Government. 
Slavery, for example, was originally a matter solely of State concern 
subject to the police powers of the States. The intent to continue 
State control was, in fact , expressly provided for in article V preserv- . 
ing the safeguards of this control to the States until 1808 ns against 
any amendment which could have been made. Even after 1808, 
slavery continued a matter of State concern . . However, when the 
time came that the sentiment of the people demanded that slavery 
should no longer exist, the desired end was accomplished through 
-the 13th amendment. \ · 
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· The 14th amendment invaded previously reserved rights by di
vesting the States of their power to legislate with respect to the in
dividual rights of their citizens where before they had such power. 
The 15th amendment infringed on State power with relation to vot
ing, and restrains the right of States to regulate suffrage not only as 
to national elections, but also· to internal elections. The 19th amend
ment on women suffrage also invaded the political autonomy of the 
States by increasing the number of voters by roughly 100 percent. 

The process of amendment has not been a one-way street, however. 
Amendments have also been adopted limiting the power of the Fed
eral Government, the most notable examples being the first 10 amend-
ments. . 

In summary it may be said that because of the very nature of 
things, almost any amendment that could be adopted . would take 
either from the States or from the Federo.i Government some of the 
powers belonging to them respectively under the original Constitu
tion. In addition, there is nothing to indica te an intention that 
amendments should be confined to one subject mat ter or another . 
The history of the amendments already adopted and even those 
which were not adopted but were considered, show that all manner 
of subjects have been entertained. 

Going from implied limitations to express limitations, it ·will be 
recalled that article V contained 2 exceptions to the amending powers; 
1 was temporary (on slavery and expired in 1808), and 1 permanent 
(equal suffrage in the Senate). The enumeration of these exceptions 
in our fundamental law clearly shows that our Founding Fathers 
intended that the subject matter of these provisions was not to be 
chan~ed. 

It 1s, of course, a well-recognized rule of construction that an earlier 
legislative body cannot bind a later legislative body and, therefore, 
the framers of the Constitution at the Convention of 1787 could not 
bind the hands of the States and Congress if they called a constitu
tional convention today. In the light of this rule, it would seem at 
first blush that the Foundin()' Fathers either wrote into article V a 
provision that could not be binding, or, if bindin~, one that could 
never be changed- even by the people where ultrmate power lies. 
Tne answer, however, can be found in the clause itself. It does not 
prohibit change in the representation of a State in the Senate 
absolutely. It only prohibits change where the State or States 
concerned have not consented. It reads: 

"* * * and that no State, without its Consent, shall be deprived of its equal 
Suffrage in the Senate." 

It will be recalled that amendments to the Constitution generally 
need only be ratified by the legislatures of three-fourths of the States. · 
In other words, amendments, when three-fourths of the States have 
approved them, become part of the Constitution and bind all of the 
States~ven those which rejected ratification. However, in connec
tion with the subj ect of equal State suffrage in the Senate, the provision 
quoted above goes further and requires not only ratification by three
fourths of the State legislatures, but also the consent of the States 
concerned. It is inconceivable that any State, especially the smaller 
States, would ever consent to the abolition of equal suffrage in the 
Senate of the United States, but even if such a circumstance did come 
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about, the present restrictjve clause would not bar such a change in 
the Constitution once consented to by the State or States concerned. 
Once consented to, the prohibition would no longer exist. 

CITATIONS 
t National Prohibition Cases, 253 U. S. 350 (1920), concerning the valldlty of the Eighteenth Amendment 

to the United States Constitution. . 
I See Willoughby The Constitutional Law of the United States (2d ed.; 1929), I, 958. 
a Machen, Is the Filteenth Article Vold? (1910), 23 Harvard Law Review 169; Neal v. Delaware, 103 U. s. 

370 (1880). . 
• Marbury The limitations Upon the Amending Power (Dec. 1919), 33 Harvard Law Review, p. 223. 
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PART IV 

TIME LIMITATIONS WITH RESPECT TO STATE 
APPLICATIONS 

CHAPTER 11 

LAPSE OF TIME AFFECTING APPLICATIONS 

When two-thfrds of the State~ have applied for a convention, the 
applications, supposedly, attain binding force. Such action, ordi-• 
narily, would preclude cliscret.i nary power or decision on the part of 
Congress, since article V directs that body to convene a convention. 
As noted in preceding chapters, however, article V provides no le~al 
sanction for its own enforcement, and there seems to be no judicml 
process for enforcing its provisions. 

A convention, under article V, after the reguisite number of States 
have made application, does not automatically come into being. It 
must be called by the Congress. Whether Congress can be made to 
act has already been discussed. ·whether Congress should act and 
when, assuming it is willing, raises still further problems. Does an 
application, for example, once made, remain always alive and valid, 
or can it become legally ineffective because of a lapse of time that may 
have occurred after its adoption by the State legislature and during its 
pendency before the Congress? Does an application lapse into a 
state of invalidity because, possibly, some £actor intervened to shorten 
its life? 1 

The amending article is silent on the subject of what force or effect 
the lapse of time will have on an application. The Supreme Court 

. dealt with an analogous situation concerning the length of pendency 
of an amendment proposed by the Congress to the States for ratifi
cation in the case of Dillon v. Gloss 2 and thought that amendments 
ought not be left open for all time: 

We do not find anything in the article which suggests that an amendment once 
proposed is to be open to ratification for all time, or that ratification in some of 

. the States may be separated from that in others by many yea.rs and yet be effective. 
We do find that which strongly suggests the contrary. 

In the Dillon case, Congress proposed to the States for ratification 
a resolution which resulted in the 18th amendment. In the resolu
tion, Congress fixed a period of 7 years within which three-fourths 
of the States had to ratify or else the resolution would have been 
lost. In upholding this action on the part of Congress, the Court 
announced (1) that Congress could fix a reasonable time within which 
proposed amendments had to be ratified, and (2) that 7 years was 
without question a reasonable time. The Colll't also noted that the 
proposal of an amendment and its ratification were not unrelated 
events: 
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First, proposal and ratification are not treated as unrelated acts but as succeed
ing steps in a single endeavor, the natural inference being that they are not to 
be widely separated in time. Secondly, it is only when there is deemed to be 
a necessity therefor that amendments are to be proposed, the reasonable impli
cation being that when proposed they are to be considered and disposed of 
presently. Thirdly, a.s ratification i,s but the expression of the approbation of the 
people and is to be effective when had in three-fourths of the States, there is a 
fair implicat ion that it must be sufficiently contemporaneous in that number of 
States to reflect the will of the people in all sections at relatinly the same period, 
which of course ratification scattered through a long series of years would not do.3 

In passing on this case the Court enunciated the so-called "con
temporaneous" test and it would seem logical to apply this same 
interpretive technique in dealing with State applications for con
stitutional conventions. Certainly there is nothinO' in article V 
which suggests that an application of a State, once made, is to be valid 
for all time or that the application of one State may be separated from 
those of other States by many years and still be effecti,e. On the 
contrary, the implications seem to go the other way. Using the same 
reasoning which the Court employed in Dillon v. Gloss, quoted nbove, 
and employing it by way of analogy, it would appear, first , that State 
applications a.nd the cafling of a convention are not unrelated acts 
but are succeeding steps in a single endeavor, not to be widely separ
ated in time. Secondly, since it.is only when legislatures deem amend
ments to be necessary that applications for a convention are made to 
the Congress, a reasonable inference is that such a convention is 
needed to "presently" dispose of the needs of the people. Thirdly, 
since an application is made in response to popular demand and is 
effective when made by the legislatures of two-thirds of the States, 
"there is a fair implication that· it must be sufficiently contemporane
ous in that number of States to reflect the will of the people, in all 
sections at relatively the same period" which applications "scattered 
through a long series of years would not do." From this the con
clusion may be drawn that an application should have force for a 
reasonable time only.4 

CITATIONS 

1 The duty of answering or developi;lg solutions for solving these problems finally de,·olves on Congress. 
The Stam, in ant icipation, may Influence the Congress and even control its decision to some tlegree by 
submlttlng app!Jcatlons in a form and manner which they believe desirable. See ch. 7, supra. 

• 256 u. s. 368, 374 (1921). 
• Ibid., pp. 374-376. 
• See also Coleman v. ),!Iller, 307 U.S. 433, noting statement In Gloss v. Dillon that amendment process 
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CHAPTER 12 

POLITICAL QUESTIONS 

It is well settled that the courts will not decide "political ques
tions." 1 The principal reason is that the duty to determine such 
questions is to be found in the executive or legislative branches of 
our Government and not in the judicial. When a case is presented 
involving a polit ical question the courts will look to the so-called 
political branches of Government, i. e., the executive and legisla tive, 
to learn what position those departments have taken in the matter. 
The courts then act in conformity with it. The result of such proce
dure is that the merits of the case are not decided as an independent 
question by the coUI'ts; rather the action of the political department 
concerned becomes a rule of decision which the courts accept as 
controlling.2 

A readinO' of the cases indicates that the most important facet 
in the devefopment of the doctrine, insofar as it is pertinent to this 
thesis, was the fact that the political departments, in the normal 
performance of their functions, had better means and facilities avail
able to them to determine the question involved.3 Most questions 
of policy are based upon the needs and exigencies of the times in 
which . they arise. They involve. an appraisal or evaluation of eco
nomic, social, and political issues which can hardly be reduced to 
exact terms for admission as evidence in a court of law and of which 
the courts cannot reasonably take judicial notice.4 

As a result, the courts, in developing the "political question" 
doctrine, have given a finality of action to the decisions of our political 
departments. Many illustrations are to be found in the field of foreign 
relations. In Doe v. Braden, for example, the courts refused to in
quire into the constitutional powers of the King of Spain with w:liom 
the United States had negotiated a treaty.6 Objection was made 
that the King, at the time the purchase of the territory of Florida 
was being considered, could not annul certain grants of land he had 
made earlier to Spanish citizens within the territory: The court 
refused to consider the objection, stating that it was for the President 
and the Senate of the United States to determine whether the King's 
powers were sufficient in this instance. Whether our Government was 
right or wrong in interpreting the King's power under Spanish law 
was not controlling. The conduct of our foreign affairs requires that 
the State Department have a wide latitude in determining issues in 
the light of our political needs. To permit others to overrule questions 
of J?Oficy ~ould greatly hamper the conduct o~ our foreign negotiations. 
Chief Justice Taney stated the Court's reasomng thusly: 6 

* * * it would be impossible for the executive department of the Government 
to conduct our foreign relations with any advantage to the country, and fulfill the 
duties which the Constitution has imposed upon it, if every court in the country 
was authorized to inquire and decial.e whether the person who ratified the treaty on 
behalf of a foreign nation had the power by the constitution and laws, to make the 
engagements into which he entered. 
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· Whether a treaty has been broken has also been held to be a matter 
which the courts will not determine. In Ware v. Hylton 7 the United 
States Supreme Court stated: 

These are considerations of policy, considerations of extreme magnitude, and 
certainly, entirely incompetent to the examination and decision of a court of 
justice. 

One of the leading cases involving political questions is that of 
Taylor v. Morton 8 where it was pointed out that the colU'ts had no 
suitable machinery to determine such questions: 

These powers have not been confined by the people to the judiciary, which has 
no suitable means to exercise them; but to the executive and legislative depart
ments of our Government. They belong to diplomacy and legislation, not to 
the administration of existing laws. 

This view· has been expressed in other cases covering many different 
subjects st ch as the beginning and ending of wars as declared by 
Congres,s u.nd the President,9 control of aliens,1° guaranties of a 
republi~an form of government under the United States Constitution,11 

recognition of foreign governments,12 domestic violences.13 These cases 
all treat political questions as ones which should be properly and 
:finally determined by the legislature or the executive. 

There is no precise rule which can be cited to describe what is 
meant by the term "political question." As noted above it has been 
applied to a variety of issues. John P. Frank states that it is more 
amenable to description by an itemization of the subjects declared 
to be political by the courts than by a broad general definition.14 

Charles Post sa.ys that the term "political questions" is a magical 
formula which has the practical result of relieving the courts from 
the necessity of further considering a particular problem.15 It is a 
device, according to Post, by which the courts transfer the responsi
bility for deciding questions to another branch of Government. 

It is evident from a review of the cases that, upon declaring an 
issue to be political, the courts disclaim all jurisdiction or authority 
over the question and accept the decision of the political depart- . 
ments.16 Some of the reasons for these declarations are apparent. 
For e.."<ample, the Constitution places the duty on Congress to detre
mine the qualifications of its own Members. The courts would not 
pass upon any issue under this provision because someone else, namely, 
the Qongress, has the clear and unequivocal responsibility to make 
the particular decision.17 

John Frank points out that, in some instances, courts declare 
issues political been.use they are reluctant to hand down orders 
which, due to the Tack of proper tools, they are unable to enforce.18 

He notes that the judiciary, in many respects, is the weakest division 
of government, dependent for its effectiveness upon the acquiescence 
of other branches of ~overnment. 

Two other categories of political questions-ones directly in point 
in this dissertation-concern (1) problems which are soluble only by 
legislative action, and (2) problems ,..-here the action involved requires 
information which a court cannot obtain. For example, in Coleman v. 
Miller,.19 the Supreme Court was asked to decide how long was a 
reasonable time for the pendency of a constitutional amendment 
before the States. In determining that the question was a political 
one and for the Congress to decide, the Court noted that the issue 
involved a variety of political, social, and economic conditions 

' · 



,. 

. t 

t 
f, 
f; 

i~· 
i 

;, 

42 FEDERi\,L CONSTITUTIONAL CONVENTION 

evidence on which could not be appropriately received m a court. 
Chief Justice Hughes stated: 20 

• • * the question of a reasonable time in many cases would involve, as in 
this case it does involve, an appraisal of a great variety of revelant conditions, 
political, social, and economic, which can hardly be said to be within the appro
priate range of evidence receivable in a court of justice and as to which it would 
be an extravagant extension of judicial authority to assert judicial notice. ·* * * 

Similarly, in Colegrove v. Green 21 the Court would not interfere with 
the reapportionment of congressional districts ,vithin a State upon 
the ground that the legislature was better equipped to acquire informa
tion and set up a sound districting system. So also in Chicago and 
Southern Airlines v. Waterman Steamship Co.,22 the Supreme Court 
declined to review a decision of the Civil Aeronautics Board relating 
to international air transportation, because the evidence needed to 
make a proper determination in the case depended upon information 
on foreign re ations unavailable to the Court. 

It is prob bly easier to look to the effects or results which these 
decisions have on issues rather than trv to reconcile the reasons under
lying-the a cisions. The fact is, hmvever, that the Supreme Court 
has expanded, over the years, the number of subjects which are classi
fied "political questions." Many of today's political questions might 
well have been justiciable had the · Court so wished to decide them. 
In general, it may be said the Supreme Court has found it more prac
tical and expedient to leave the decision of certain questions to 
governmental bodies more appropriately adapted to decide them. 
And so far as the amending clause, article V, is concerned, at least four 
members of the Supreme Court have stated that Congress has undi
vided control O",er tbe process: 

Undivided control of that process has been ¥,iven by the article exclusively and 
completely to Congress. The process itself is 'political" in its entirety, from sub
mission until an amendment becomes part of the Constitution, and is not subject 
to judicial guidance, control, or interference at any point.23 

Argument may be made that where an appropriate agency of goYern
ment. has failed or refused to act, the courts will be unable to deter
mine a particular issue because they will have no express view of the . 
agency to entertain. What such an argument fails to take into 
account. is that inaction or ·no action can be regarded as a positive 
position taken by the agency concerned. 24 All the courts need do is 
determine that the question is one which should be properly decided 
by a particular agency and leave it with the agency to decide it. Post 
has aptly outlined the _proposition: Wh~n the Court declares a question 
"political" it accepts the d.ecision of the political departments whether 
the decision be expressed or not expressed. He stated: 

* • * when a court declares a ques tion to be a political question, it disclaims 
all jurisdiction and authority over the question and accepts the decision of the 
political departments, whether this decision be expressed by act of Congress, 
official statement or declaration, or treaty, though such decision may well be found 
in the absence of such expressions .25 

The fact that the matter' is le.ft in midair, so to speak, ,rnuld not 
seem to foreclose the courts from declaring an issue political.26 In 
fact the Supreme·Court, in Coleman v. Miller, has indicated that such 
is the case, in stating that failure on the part of Congress to set up a 
reasonable t.ime limitation on ratification of amendments did not cast 
upon the courts the responsibility of deciding who.t constitutes 
"reasonn.l:>le time". 27 
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CHAPTER 13 

"REASONABLE TIME" AFFECTING APPLICATIONS 

The conclusion reached in chapter 11 that an application remains in 
force for a reasonable time raises the further question of what 
constitutes a "reasonable time" Orfield suggests that the maximum 
life of an application should not continue for more than a generation. 
Quite possibly a reasonable time may be measured by changes or 
improvements of the social or economic conditions out of which an 
amendatory move arises. Th/3 purpose underlying each application 
no doubt should also be taken'into consideration.1 

The cases of Coleman v. :Miller 2 and Wise v. Chandler 3 before the 
State courts of Kansas and Kentucky presented for judicial determina
tion, among other things, the question of what is a reasonable time 
under article V. Both cases involved the question of the validity of 
a State's purported ratification of the proposed child-labor amend
ment more than 12 years after it was proposed by Congress.• The 
United States Supreme Court, in Dillon v. Glass,5 had earlier held that 
Congress, in proposing an amendment, could fix a reasonable time 
for ratification and that the 7 years which it had prescribed for . the 
adoption of the 18th amendment was, without question, a reasonable 
time. 6 The Kansas and Kentucky cases o:ff ered an opportunity for a 
further judicial decision on whether a reasonable time had been 
exceeded in those instances.7 

The State courts reached opposite results, the Kansas court hold~i 
that despite the lapse of 12 years the proposed amendment still 
reflected the "felt needs of the day" and was, therefore, still open to 
ratification ; 8 the Kentucky court, on the other hand, holding that 
a reasonable period during which the State might have acted had 
expired, and that a resubmission of the proposed amendment by 
Congress was necessary if further action was to be taken on it.9 

However, the Supreme Court, in Coleman v. Miller, 10 decided the 
question by concluding that it was essentially political and not subject 
to judicial determination. In so deciding, the Court reasoned that, 
inasmuch as the Constitution set forth no satisfactory criteria for 
judicial determination of the question, and since a decision would 
involve an appraisal of a great variety of political, social, and economic 
conditions, the question was more appropriately one for congressional 
than for judicial determination. 

The Court distinguished Dillon v. Gloss 11 on the ground that 
Congress had set a definite time within which the proposed amend
ment had to be ratified. It did not follow, as the Court pointed out, 
that when Congress has not set a time limitation, the courts had to 
take on the responsibility of deciding what constitutes a -reasonable 
time. 12 

When a proposed amendment is based upon the needs, economic or 
otherwise, of the Nation, it is necessary to consider, in determining 
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what is a reasonable time, the conditions then prevailing throu~hout 
the country, and whether they had so far changed ~ince the subrmssion 
of the proposed amendment as to make the proposal no longer respon
sive to the conception which inspired it. As the Supreme Court 
stated (p. 453): 

In short, the question of a reasonable time in many cases would involve, as in 
this case it does involve, an appraisal of a great variety of relevant conditions, 
political, social, and economic, which can hardly be said to be within the appro
priate range of evidence receivable in a court of justice and as to which it would be 
an extravagant extension of judicial authority to assert judicial notice as the basis 
of deciding a controversy with rei!pect to the validity of an amendment actually 
ratified. On the other hand, these conditions are appropriate for the consider
ation of the political departments of Government. The questions they involve 
are essentially political and not justiciable. They can be decided by the Congress . 

. with the full knowledge and appreciation ascribed to the National Legislature of 
the political, social, and economic conditions which have prevailed during the 
p eriod since the submission of the amendment . 

It must certainly be conceded that what is a reasonable time in one 
situation will not necessarily be reasonable in another. To illustrate: 
A comparatively short time could probably be held reasonable in the 
case of an amendment necessitated by· the exigencies of a national 
emergency such as a war or an economic·crisis, whereas a much longer 
period would conceivably be reasonable in the case of an amendment 
.changing the term of office of the President. The suggested test 
laid down by Jameson 13 which seems to be a workable one is that a 
proposed amendment-
has relation to the sentiment and felt needs of today, and that, if not ratified 
€arly while the sentiment may fairly be supposed to exist it ought to be regarded 
.as waived * * *. 
Such a test certainly sets.up no rigid rule which will result in a similar 
time limitation being applied to every case. It only prescribes that 
.an independent judO'ment should be used in each particular case in 
deciding whether s~cient time has elapsed to render the passage of an 
.amendment unnecessary from a practical standpoint and unsupported 
by general public sentiment . 
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