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moncoy involved in bankruptcy c~ses, litigants shonld not oo required 
to submit to second-rate justice.104 

· 

. An independent bn.nkruptcy court woul<l undoubtedly attract more 
qualifietl; experienced people to the job.105 That change would begin tc 
legitimize the bankruptcy court and the decisions of the bankruptcy 
juaO'es in the eyes of those who only occasionally practice before th<' 
bankruptcy court, as well as in the eyes of the members of the Judicial 
Conforence·and those who-regularly come in contact with the court. · 

The Department of Justice Committee on Revision of the Federal 
Judicial System (chaired by Solicitor General Robert II. Bork), ill 
words equally applicable to the bankruptcy process, has described tlu 
crisis aptly: 106 

Despite this rising overload, \ve are asking the judges of the 
Federal courts to perform their duties as effectively as their 
predecessors with essentially the same structure and esscn

. tially the same tools. They are performing wonders in coping 
with the rising torrent of litigation, but we cannot· expect 

· them to do so forever without assistan~e. · . • · . . . 

C. A SPECIALIZED COURT 

The concept of a bankruptcy court that is separate and, indepe~den 
from the d~strict court has been nearly universally supported. Thi 
Commission on the Bankruptcy Laws proposed it.107 The Nationa 
Bankruptcy Conference testified iii support of the proposition.108 Th 
Commercial Law League of America and the.American Bankers As 
sociation urged the 8ubcommittee to. create an independent. cour 
system.109 Finally, the Americ.<tn Bar.Association,· at its 1976 meetin~ 
and the Ass9ciation of the Bar of the .City of New York have calle1 
for the creation of an independent bankruptcy court. . · _ . ·. · · :·'· · 

Dµring 35 days of hearings in the House and 20 days .in the Senab 
not one w:itness reached the conclusion that the present bankruptc: 
court system should be retained.no.The only opposition to the separr 
tion of the .bankruptcy courts frorr;i. the district courts has come fror 
the J udici:~l Conference. m .Its oppositio~ has been belated_ at bes 

""Commission Minutes 8 . 
.ios At'a Cominlssion meeting, gi'l'en 'the alternatl'l'e, Chairman<llfarsh ~·expressed con·ce1 

relatl'l'e to the problem of securing able judges to fill t~e pi:oposed judgeships If they we 
going to be classified as .second-class members of the Jud1cmry." Commission Minutes 4 

it .. Department of Justit-e Committee on Rev1sion .of the Federal Judicial System, Tl 
Needs of the Federal Courts 2 (1977) [hereinafter cited as Bork Comm. Rep.]. .. · 

"" Co~n!ISSION REPORT, pt. I. 85-00. . 
i"• Hearings, pt. 1, at 599. The Xatlonal Bankruptcy Conference (NBC) "Is a nonpro~ 

unincorporated organization composed -Of represent:i.ti'l'es :of <lilferent groups who are lntE 
ested In the administration of bankruptcy law, including bankruptcy judges, full-time p1 
fessors, and practicing attorneys who specialize in this 11rea.. There are· about ·55 full me1 
bers of the Conference and 15 nssoC!ate members, and all 8ections of the country nre rcp1 
sented am<mg the membership." Hearings, pt. 3, at 1835. The XBC was instrumental In t 
enactment ·of the.lnst major reYlsion of the Bankruptcy .-I.ct. the Chandler • .\ct, Act of .lu 
22. 1938, c. 575, 52 Stat. 840; Hearings, supp. app. IJt. 1, at G75-76, 8i4-1116. . · 
"""I•L, pt. 3, at 1538, 1748;. · . · :" 
· n• The Brookings Institute recommended that the entire bankruptcy process. except 1 

certain corporate reorganizations, be remoYed from the court system entirely. and 
transferred to nn admlnlstratl•e agency. D. ·STANLEY & :II. GIRTH, B.~xirnUPTCY: PROBLF. 
PnocEss, ·REFORM 196-218 (1971) ; Heari11gs, pt. 1, at 3G4-67. Professor Subrln reco 
mended empirical anal~·sls. thoui:h ·tile thrust of r.he urnposal ,\·as more toward 1 
administrative aspects. of. bankruptcy, Bearings, pt. 2. at·1184-86. · · · · 

=Resolution of Judicial CQilfcrence, 1\lar. 10, 19i7. 'The resolution Indicates. l1owe'I' 
that· the· Conference may -hoxe proceeded on ·the assumption that the bill would "eonY• 
bankruptcy courts Into separate .•• Article III courts, ••• gh·lng article III tenure 
referees In bankruptcy," id. As noted, the blll estahl!shes new courts, unrelated to 1 
present courts, and retires all current bankruptc~· judges, p. 6 s11pra. Various segments 
the Judicial Conference haYe joined the main body in <llsngreclng with the new court s 
tern, such as the Sixth Circuit Judicial Conference, the SeYcnth Circuit Judicial Confercn 
and the Conference of Chief Judges of the Metropolitan United States District Courts. 
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Though there have been pending for over three years before the Bank
ruptcy Committee of the Judicial Conference two proposals that 
would have created independent bankruptcy courts, and thougl1_the 
Judicial Conference was requested to testify on those bills by each 
House of Congress, the Judicial Conference took no action until two 
months after the introduction of H.R. 6 on January 4, 1977.112 

The objection of the Judicial Conference is that "the creation. of a 
separate court to provide services in the limited field of qankruptcy, 
as a specialized court, is, in the opinion of this Committee, contrary to 
all trends of.modern judicial administration .. The creation of n:, s~:I?a
rate court structure for bankruptcy cases would decrease the fl.ex1b1lity 
of the administration. and the. overall efficiency of the . Federal 
courts." 113 · · . · 

That statement bears examination. There is no clear trend. in mod
ern judicial administration away from the creation of specialized 
courts. To the.contrary, Cong-ress has, on three separate occasions in 
the past 25 years, confirmed the article III status of three specialized 
courts.114 · In addition, Congress constituted the United States Tax 
Court, a highly specialized forum, as an independent court only 8 years 
ago.115 Any trend away from specialization in this country would be at 
odds with other systems of jurisprudence. European legal systems have 
long relied on specializ~d courts in order to expedite business.116 ·. 

In bankruptcy,.specialization is necessary to the furictioning of the 
system. New bankruptc:y judges; unfamiliar with bankruptcy 17dminis-

:w Director of the· Administrative Office. of the United States Courts, Annual Report, 
l !J74, n.t .163; id., 1975, at •1'57; Letter from Hon. Don Edwards, Cha!nnan, Subcomm. on 
Cfr!I. and C-onstitutlonnl. Rights, to Berkeley Wright, Chief, Bankruptcy Division, Ad-
111!n!strative Ofliee of the United St--ttes Courts. A:pr •. 15, 197·;;.; Letter from Sen. James 0. 
Eastland, Chairman, Senate Comm. on the Judiciary. to Director, Administrath·e Office 'Of 
the United Stutes Courts, Oct. 25, 1973; Letter from William E. Foley, Deputy Director, 
Administrath·e Office of the United States Courts, to Sen. James O. Eastlfl.lld, Chairman, 
Senate c .. mm. on the Judidary. Xm-. 1, .1973; Benate Hearin!}s; on S. !35 and S. 236, 
lie/ore the Sttbc.omm. on bnprovements in J·1tdicnnl ;Machinery of the Senate Comm. on the 
Jz1tlici11r11, 94th Cong., 1st Sess. 906--08 (1975J : History· of JU<licial Conference Involvement 
Ir! _1.:ankruptcy Re\·ision .Legislati011. ·~Iemornndum prepared by the Staff.of the Sul>coinm. on 
Cini and Ct1nstitutional Riirhts. . . . : . . . ·· .· , . . · · , 

In response to questi'oning at the Senate hearings; supra. Berkeley \Vrlght wrote to 
William Westphal, Chief Counsel of the Senate Subcomm. on Improvements In Judicial 
)foc'hinery, two days after tile hearing. on Nov. 1'3, 1975: · ' · · 

As the two bills provide widely divergent solutions to the problems of the sys-· .. 
tem, [Judge We!nfelcl] felt that. the Bankruptcy Committee and.the Judicial Con-. 
ference should give their consideration only after a single blll is prepared In the 
Senate Judidar;r Subcommittee incorporating the best features of '8. 236 and ·IS; 
235. '10'hea the bill is prepared, the Bankruptcy Committee will meet promptly t 0 
provide Its recommendations to the Conference. 

General Rowland Kirks, Director of the A'Clministratlve Office of the United StateR Courts, 
has rec1•ntly stnted that the Committee on· Uankruptcy Administration "did not feel that 
It conic! then devote the.time necessary to :r:e,·lew" the bills pencl!ng In the 93d and"94th 
CongresRes for nearly B years. Letter from· Rowland Kirk~ to H .. n. Don Edwards, .chair
man, Subcommittee on Civll and Constitutional Rights,' ~lay 18, l!l77, at .1. :j:Io'l'.ever, 
upon the introduction of H.R. 6. the Committee on Bankruptcy_ Admln!sh'atlon· recom
mended, within 6 weeks. of lntro.duct!on, and. the .Jucliclnl Conference adopted, within 9 
weeks of lntroauction, a resolution dlsapproring H.R. 6. Further, the Judicial Confer
ence ha~ appointed a Speci::tl Committee on H.R. 6, which or;r.inb:ed on.Apr; 28, 1.!J77, and 
will hold its finnl meetlnir on .Tune 2. lfl77;· t" consider the bill. The speed with which 
th" Conf<>renre has be<>n a hie to coi1Ricler the bill ha~ been in' marked contrast to !ts pre
.f 111/iciar!f. !l4th Con;; .• 1st 8es~. 9or~os (l!l75): History of .Juclkial Conferl'llC<' Im·oJvcmPnt 
l\;u1l>rupt(•y I..aws (2 years) Ot" of the Subcommittees of Congress considering the legis-
lation (nN1rl.v 4 ypar•). · · · · : · . ·. · 

""Sperlnl Comrn!tt"e of the .Tudlclnl Conference t" Review R.R. r., Preliminary Reporf 1. 
Thonl!"h not stated in the m•~mornnclum, It I~ not unlikely that the.root of the Jl!diclnl Con
f'""nce's "flpositlon to the crration of an Independent l'Onrt ls .the same as the reason the 
IlP.p:irtm<'nt .of Justi.ce O(Jposes a i::runt of tenure to .the judgPs of an iudepernlP.nt eourt. pfl. 
:.?r.-21 .it•fra. See Klee; Jlfcmotandum to Flies Concernln:; Conversations o.n If:Tl. _6, l\Iriy 13, 
l!J7i. . .. . ~~ .. . . . . . . 

114 Con rt "f Claims,'· A'ct of .Tnly 2;';. l!H13.-.c. 2r.:l.· § l. G7 Stat. 22r,; Conrt ot 'Customs and 
l'atrnt AJ>pp:iJs, Act of Aui;-. 25. 19r.S, Puh. L. 8':>-7u:;;, § 1, 72 Stat. 8<18; Customs Court, 
Ac·t of .July l4. rnr.r.. c. ;;1rn, f 1. 70 Stnt. r;.12. 

"-'Art of Dl'c. 30, l!lll!l. Pnh. L. 91-172. § !l51, 83 Stat. 730. 8ce Dubrotr, The U11itcd 
lft.,lr.R Ta:r. Court: At• lli.~torical .il:naly1rla, 41 ALnANY L. Ri::v. 1 (1971). 

u• :>cc Bork Comm. llep. 10. 
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tmtion. take lona:er to decide m~itters and am le...<:S able to move cases, 
especially majo1: ·business reorg:miza.tions, at tJ:e l?ace at which th~y 
must Proceed in order to succeed.116

" In large d1str1cts, where there IS 
ad<'quate judicial. manpower, new bankruptcy judges nre generally 
nssi:,rned simple cases until they become familiar with bankruptcy 
procedure. . . . 

The reason· that the bankruptcy court system works as well as it 
does today is because the trial judges.are specialists, experienced in 
handling the problems that arise. They are --experienced b~cause they 

. handle. exclusively bankruptcy cases. The statutory reqmrement of 
nutomat.ic reference of bankruptcy cuses was enacted because the Ju
dicial Conference requested Congress to recognize that the bankruptcy 
court is speeialized, and that a generalist court is unable to make .the 

·ba}1kruptcy system work as well as it does.111 
. . ... 

. . · The result is a specialized bankruptcy court that is in fact sepa_rate 
from: the district courts for most purposes. A.. grant of statutory in
dependence to bankruptcy courts would not decrease "flexibility of the 
administration * * * of the federal courts." Banl-ruptcy judges are 

. not available now to 11ear and determine· any matter that district 
courts may, but choose not to, hear. Bankruptcy judges are statutorily 
granted power only to decide matters that arise in banl.nptcy cases.118 

Th~re has been a persistent objection to the creation of specialized 
courts.119 The objection is difficult to understand, especially coming as 
it does from-the Judicial Conference, ""\\hich has among its membership 
judges from two of the three Article.III specialized courts.1!:0 'The 
trend in Congress has apparently been to confirm Article III status on 
specialized. eourts,121 and to grant it where it did not previously ex.ist, 
for th~ Tax. C?urt.122 O~ly the efforts of the .f udicial Conferen~ (plus 
some mternecme hagglmg between the Departments of J ust1ce and 
Treasury) prevented .the conferral of Article III status 011 .the Tax 
Court in 1969.123 Instead, the Congress created a court "under. Article 
J; of the Constitut~on",124 certainly an anomaly where matters of na-
tional concern are mvolved.125 1 

· · • · 

Some of the _opposition to specialized Article III courts may derive 
from a desire not to "fragment'" the judiCial power of the United States. 
Certainly the creation of additional Federal courts does not dilute th~ 
p~rwer of e~isting bodies. The growi:J.i ?f the Federal judiciary.is ampl( 
. ., ... "[J]udges·of courts of specialized jurlsdlction,:;enerally require 4 to·6 y~....rs experi. 
ence on tbe bench before they ean IM!g!n to approach maximum. effoctiveness." Letter fron 
Hon. Conrad Cyr, President, ::\"ati:On'll.l Conference of :Bankruptcy Judges, to Hon. "Don Ed 
wards, Chairman, Subcomm. on. Ch·fi and Constitutional Rights, :May 11, 197i, at l.; 

_ llf See p. 9 supra. . · · · 
ns Sec. ·38, 11 U.S.C. 66 (1970). ~ · · . 
=Judicial Conference Prelimlnnry Report, Bu pro mte 113. at 1 : Letter from W!lllam E 

Foley, Deputy Director, A.dminlstratl"<'e Office of the United States Courts. to Hou. E:m 
manuel Celler, Chairman, House ·Committee on the J"udic!ary, March 4, 196S; Dubrofl 
sttrlf'a note 115, at 48. See Letter :trom Chief Jud~e W. E. Drennen, United States T:i. 
Court, to Chief Justice Earl Wnnen, Februarr-28, 1969, at 2. 

,.., 28 u:s.c. 331 (1970). - . . 
· m See Dubroti:, supra note 115; .A.cts cited, B11P'"a note lH; 93 Co~m. REC" 8387 (1947 

. (Remarks of Mr. Robison). · : ' 
""See Dubroff. su.pra note 115. • 
=Id. at 40-50. · . _ ... ,_ .. __ .. ... . . 
""INT. Rt:v. CoDE § 7441.. .: . .. . : :- . . . . . - . . ' . 
'"" See Palmore v. United "States, 411 U.S. 389, 407-08 (1973) ; Plumb. T11e Taz Re 

ommemiatfrms of The Oommissi-On on The Bat1krt1ptcy Law1t: Ta:r ·Proced11re8, 88 H.•R' 
L. REV. 1360. 1468-69 (1975) ; Dubroti:, Federal Tazation, 1973-74 ANN. SURVEY Oil' A:i.tEI 
L. 2G:>, 272-85 (1974). 
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testimony. The argument may be directed more toward fragmentation 
of Federal jurisdiction. That argument would favor the revesting-of 
the district' courts with the jurisdiction to hear and determine bank
n1ptcy cases and matters, which is an unworkable solution.a~ l\fore
o•er, the suggestion fails to recognize the existence of three specialized 
Federal courts. . . 

. During the past 30 years; the number of banlLUptcy cases filed an
nually has increased steadily from 10,000 to over 254:,000.121 Though 
there have been occasional minor dips in the growth of the number of 
filings, the clear trend is that banh.TUptcy matters are a permanent 
part of the judicial picture. A specialized court would not be in danger 
of having madequate business. The desirability for flexibility in a 
court system derires from a need to adjust to widely varying caseloads. 
That factor is not-present in.bankruptcy.128 There. will be more than 
adequate work to justify a separate specialized bankruptcy court, just 
as the present caseload is adequate to justify nearly 200 full-time bank-
ruptcy judges .ha.nilling nothing but bankruptcy cases. · .. • 

Thus, the question is no.t whether to create a separate spedalized 
court, but whether to give independence to an existing.separate spe
cialized court which is unnecessarily tied to a generalized court that is 
little concerned with bankruptcy matters: 1211 . . . · · . · . • • •: .. 

There has long since been a de facto separation of the bank
ruptcy courts from the district courts. The overload of the lat..: 
ter with nonbankruptcy criminal and civil cases has been 
repeatedly shown and emphasized by many studies and _re
quires no detailed discussion here. The point is that while the 
district courts have been preoccupied with a rapidly increa-' 
sing volume1 of nonbankruptcy litigation the bankruptcy 
courts have kept abreast .·of. an equally rising tide of bank
ruptcies and the time has come to provide the latter authority· 
and position commensurate with their: l'.esponsi9ilities. ·:. ·.'. · .. 

The answer' cfoarly is yes. · 

III. ST.A.TuS OF PROPOSED' BANKRUPTCY. COURT. 
··;. 

In establishing an indepe~dent bankruptcy COU?'.t, Congr~s;, inust 
?et~rn;iin_e the constitut~onal status conferr~d upon the court, and the 
Junsd1ction and powers of the court. Specifically, Congr.ess must de
termine whether the judges of the court will hold office for. a term of 
years or "during good Behaviour." 130 H.R. 8200 proposes the establish
ment of Article III courts, with the proper constitutional si~eguards, 
including the grant of tenure "during g.ood Behaviour." l.31_Tli~re are 

~f.fe"a~~u!~~1{1, at 37; Acl~lnlRtrati'l·e Office of th~ Tinlted St~tes Cou~s; T~ble~ of 
Bankruptcy Statistics for the Fiscal Year Ending June 30. 1975. The Increase" has been 
venter Jn nonbusiness cases, but the incrense In business filings, in which the bulk of ju-
11ielal time is consumed, cf. Co~nnss!O!'I REPOn.T, pt. I, at 86-87, has been steady and 
~l;mlficant. ' · · .. 

l!!B To the extent t.l1a.t there is '\"arintlon in the caseload, H.R. 8200 pro.-ldes ·for ·the utl!l-
zatlon of bankruptcy jud;res ln otber courts, JJ. 17 infra. · . · ·· • ... . ... 

,_.,. Henrin{l1t, pt. 1. at ':il3. Accord, id. at 538. · 
''°U.S. CoNST. nrt. III, I 1. · ··" 
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both policy considerations and constitutional issnes surrounding the 
question of tenure of the new bankruptcy bench.132 

,A.. rOLICY CONSIDERATIONS 

As noted above, a principal reason for the establishment of an inde
pendent court is to attract highly qualified judges. Life-tenure will 
contribute towM:d that goal. An at~orney 'yith a successful practice 
would be less hkely to seek a.pponitment to a fifteen year term, 
when the likelihood of reappointment at the. expiration of the term 
is smalL If the attorney's age is such that he would not be ready to 
retire at the end Of the term, then he is-unlikely to accept such an 
appointment.133 There may be means to remedy the problem, such as 
senior status.134 I£ that were the only problem, policy would not 
fa vorlife tenure. Other reasons exist.135 · ·· · 

- A life•-tenured judgeship is a more prestigious position than a term 
judgeship.us The Department of .Justice recently observed that .the 
'-more prestigious the position, the better the judges that will be at
tracted. It noted 131 . 

W'e will never pay tlie incomes to judges that. they could 
earn in other pursuits and we n1ust not create conditions that 
.require us to settle for second best in the federal courts. -,. 

Bankruptcy litigants are ei1titled to no less qualified judges thari'other 
federal litigants.138 · · · · 

. ' 

m R.R. 8200, § 201 (proposed 28 U.S.C. 1·53(a) )~ The Commission on the Bankruptcy 
Laws of the United· States proposed a court whose .judges were appointed for fifteen year 
termi;-, COlDUSSIOX REPORT. pt. I, at 95; pt. II, at 15-16; ·H.R. 31, 94th Cong., 1st Sess. 
§ 1 (proposed 11 U.S.:C. 2-102) (1974). The National ~ankruptcy ConfP.renee favors tenured 
jn<lges, Resolution, Jan. 28. 1977. The Judicial Conference, because It -opposes ereation of a 
l'Cparate court, did not address the Issue of the tenure· of the judges <>f a new court. --To 
do so, In light <>f the serious constitutional issues involred, pp. 18-'33 infra., may eonstitute 
an nd..-lsory opinion by the judiciary, something the judiciary has refused to do since its 
inception as in violation of the "case or controversy" requirement of the Constitution. art . 

. III, § 2; Letter from Chief Justice John Jay and"Associate .Justices of the Supreme Court 
to Secretar~· of State Thomas Jefferson, July 20, 1792, reprinted in BATOR, l\IJSHKIX, 
SHAPIRO & WECHSLER. HART Al<D 'WECHSLER's FEDERAL COURTS .Al'.-0 THE FEDER.AL SYSTElt 
64--66 (2d ed. 1973) [hereinafter cited as BATOR et al.]. • 

>-""Other constitutional Issues that relate to the status of the court. such as protection 
a.::alnst diminution of oompensatlon. and the· vesting of the court with nonjudlc-ial duties 
nnd power~. Cmnnss1ox REPORT, pt. I ;at 97; see National ~futual Ins. !Co. 1. Tidewater 
Transfer Co., 337 U.S. 582. (1949); Rayburn's Case, 2 U.S. (2 DalL) .4Q9 (1792), ·have 
not presented any eontrorersy, and are net considered here. · · · · 

1"3 Cf. ColnflSSION REPORT, pt. I, at 95. . . ' . . 
"'' 8Pc I:>:T. REr. CODE § 7447 (e) ; R.R. 31, 94th Cong., +st Sess. § 1 (proposed·11.U:.S.C. 

2-103(c)) (lll74). A prorls!on for retirement on full salary after a fifteen-year term, and 
· for recall to. service, Is. In practlcnl terms, little different from the prorlsions gorerning 
retir~ment of tenured judi?es, 28 U.S.C. 294, '371-372 (1970), and in effect makes the judJ!es 
life-time ·appointees; see Dubroff. supra note 115, at 48. 51, n. 335; Commission :Minutes 17. 
In eomtitutional terms. the differ<>ace is significant; 1<ee. Goldberg. Is the Ta:IJ ·Cot1rt Oon
fstit11tio11al.f, 3·5 l\!1ss. L. REL ·3s2 (1964). Thus, little 1s gained by departure from the 
constltutioiial norm. · · - · · . . . . · . 

· ' 35 The problPm would be ma:;nified at the beginnin~ of the operation of th_e system. _The 
Commission proposed a prorislon for staggering the terms. of the Initial appointees to the 
ronrt. The judJ!eS would be diYlclt>d Into thre1! ;:roup~. th.- tnms. of the first. to expire. nfter 
five years, the terms nf the second after ten years, ILR: '31, 94th Cong., 1st Sess. § .1 (pro
po~ed 11. U.S.C. 2-102(c)) (197.J;). 'The judges. u:::der the Commission bill were. to· he_ ap
pointed by the President with the nd•ice and conseut of the Senate, id. (proposed, 11 U.S.C. 
2-102(a) ). Giren the vagaries ·of· SE-natorlal eourt<'SY, a judge that had b~n out of 'the 
political prol'e~s for fire ye.a.rs when Ills term e:xplred .. would take. n serere risk of non-reap
pointment. The retlr!'ment benefits he would ha•e accumulated after fiYe years 'l"ould be 
unlikely to compensate for tbe difficulty ·of nttemptin;: to rettirn ·to pr!•ate practice 0r to 
stay on in senior status; see ColDUSS!ON REPORT~ pt. I, at 95. That pro>islon may dls!;OUr-
age many potential new judges. · · .. 

''"'Duhroff", supra note 115, at 49. See Commli<sion 1\Ilnutes 44. CJ. id. at 17 ("Judge 
Weinfeld reminded the Commissioners· that district court judges are a rare breed."). 

1:r. Bork Comm. Rep. 7. 
""'Commission Minutes S ; note 78 supra • 
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The· creation· of: an· Article. III tribunal. 1vill add to the flexibility 
of the jucfo;ial system, a· goal sought, by the Sndicial Confcrence.139 

BankruptcJ' judgc-s with Article. UI ~tatns will be able to ~ifhy ck:::ig
nation and assignment in other feclcral courts.uo District and circuit 
judges will also~be able to sit on bank!.·uptcj' conrts.141 Pci·sonnel may 
he used· where needed ·to relieve local strains on the bankruptcy court 
system or on the district or circµit court sy,stems. This is in marked . 
contrast to the current system under which banhuptcy judges may not' 
be used. other than on bankruptcy matters.142 

• . . · 

It .also provides a subshmtial benefit over a nonten·ured judiciary, 
because nontenured judges _would not be_ availa.ble to sit on tenured 
benches, and tenured judges would not be able to sit on the bankruptcy 
court-143 The proposed Article Ill bankruptcy court is the. most ex-
peditious £or the. handling of'the nation's judicial business.144 

· 

Finally,the incr;ea~e i:ri. the stature of.the bench caused by life-tenure 
would. add mu¢h t.o tpe cr~dibility now accorded j_:fresent bankruptcy 
judges and their decisions.145 The work·of the bankrlipky courts,-and 
the natur~ of bankruptcy1 in which all parties lOse something, must be 
above ;reproach if the system is fo operate satisfacto.rily to all conM 
cerned... · '··. ·"i ': ..... -.. · · · · · . '· - .· "· - _ ·: : 

B. CONSTITUTIONAL CONSIDERATIONS· 

1. Oonst#ution'at prindp"teiF -~·. ·. ··: .•. · 
Artides III, .sectibn · 1, ·of th~. Co~stituti~n · ptesdribes .thi norm for 

. the establishment.of~ body.that exercises "the judicial Po1fer of the 
United States": 146 · · .. · ' · · · · • · · . • • · 

... The.judicial Powe;·of the United Stat~~, sh~ll be .vested in 
one.supreme Court, and in such inferior Courts as the Con- · 

: ·gress may from time'to time ordain and establish. The Judges, 
both of the supreme a:q.d inferior Courts,· shall. hold their · 

·. Offices during good Bel:iaviour, and sh~ll; at Stated Times_, .. 
receive for their Services, a Compensation, which shall not be 
diminished during their Continuance in Office~ 

· · , .. Judiclnl Conference Pr~llri1iriary Report, ·s,;vra ·n~tP. 113. nt 1 . 
. "" H.R. 7330, § 205 (proposed amendments to 28 U.S.C. 293). . 
"'R.R. 7330, §§ 202-04, 206 (proposed nmendments. to 28 U.S.C. 291, 292; 294). 

• 142 See secs. 35, 38. 11 U.S.C. 63, 66 (19i0). · · · · · . · · ·. . · 
""Glidden Co. v. Zdanok, 370 U.S. 530 (1962). _ .. . 
"'The Conference of Chief Judges of the Metropolitan United States District Conrts sug

~ested the posslblllty of combining the office of bankruptcy judge and inngistrate to add 
flexibility to the system, Resolntlon,.adopted .April 18, 1977. Without.nddressing the nu
merous reasons that militate ngain·st such a system, such ns the need f-0r specialization. the 
suggestion would not provide as ndequate a solution 'to the need for flexibility ns does H.n.. 
8200; because it <:ould not pro\·ide ·tor.inter-district or lnter.~clrcult designation an<r assign
ment. lforeover, it could not provide for. designation nnd assignment to or from the courts 
of :tJJpeals; see Glidden Co. v. ·zdnnok, 370 U.S. 530 (196"2). · · · 

Life-tenure for the judges of the new· bankruptcy court would not create a danger of n 
permanent jmllclary without adequate judicial work. As noted abo,·e, 11p. 15-Hi Rup.-a, 
the bankruptcy caseload bas beeu steadily lncreasln;:: for o\·er .three clccndes. The prospect 
of a ~e,·ere decline in the caseload ls small, c>P.n Jn relntl\'ely prospei:ous times, bPra11sc 
th" natnre of the economy Is such that. ma11y economic units, both business and househohl, 
will fall financially. see Co1nussroN REPORT. pt. I, 3!l-5!J. i,;,·en If there Is n severe dPrl!nP.. 
a court with jutl~es with 15-ycar terms would do :ittle to nirl reduction of the fiize of the 
judiciary, See uote 134 supra. Tenure.a jucl~es nre now nble to retire <·n full pay nftPr 
tlftc•m yearn of sen-lee and the nttalnmr.nt of n1'e G5, 28 U.S.C. 371 (l!J70). Tlie CommiR
i;Jon's proposal would have provldecl the s:1mP. for the nontPnurecl bankruptcy jucl;::•>s, 
Cmnusi;10:0.- R•:PonT. pt. Ir. at 17-20; ILR 31, n.tth Con~ .. 1st 8<'ss. § 1 (·proposed 11 
U.s.e. 2-'103) (l!l74). The fifteen-Year cycle !or rt'cluctlon In the size of the court would 
be the s:ime In either e\•ent; and·thP. c-ost'to the Go\•ernme11t tbe same .. 

1'5 Cf. CoMMJSSION RP.PORT, pt. r; at 92-33. 
l<O U.S. COXST. art. III, § 1. ' 
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The Supremo Court has made clear "that the requirements of Arl.ic1e 
III ... are apflicablo where laws of national applirobility and af
fairs of na.tiona concern are •at stake .... " 117 'l'he Court went on to 
note, ·however, that those requirements "must in proper circumstances 
giYe way to accommodate plenary grants of power to Congress to 
legisla.te.w_ith respect to specialized areas havmg particularized needs 
and warranting distinctive treatment." 148 ·\ . • . 

Professor Herbert vVechsler, long a student of the Federal court 
system, commented: 149 

That principle appears to me to place the proper values 
inthe balance. The commitment of Article III,§ 1 to.perma-· 
nent and tenured courts must be respeeted generally in 
creating jurisdiction to enforce laws of national applicabil
.ity. bu~. the mandate may be relaxed by interpr.etation in. 
Jight ·of "particularized needs" perceived by, Congress. in . 
special areas of legislative competence to. warrant such 
"distinctive treatment." · · · · · · 

Profe~s~r Paul Mishkin, Profes~r Wechsler;~ co-author .in the Second 
Edition of Hart & Wechsler's Tlie Federal Courts and tlie Federal 
System, agrees: 150 · . ·, •. · · · · 

Xi an exception to the life-tenure norm of Article III is 
to be vali~t it cannot rest simply upon the fact that Article 
I specificaµ.y .authorizes Congress to enact bankruptcy laws. 
If. that norm is to be departed from, the departure should 

. be justified by a strong showing of special need.: . , 
. Professors Wechsler and :Mishkin. app~ar fo read the, phrase· 

"specialized areas" in Pdlrnore as referring to legislative areri.s;·rather -
than ge~graJ?hical. are~s. W11ile the phrase is no~ free· ~ro~ ambiguity,
the context m which it appears, and the case m which it was used, · · 
concerned laws of local application only:- criminal laws·that applied 
only to the District of Columbia and were wit}i.out national :appli-
cability.151 · · · · · · · =· · · · · · 

The phrase "plenary grants of power'' sheds .. additional light on 
the meaning of the passage. In most other instances where the Con
gress has created and the Court has upheld nontenured judgeships, · 

· m Pain;o~ v .. United States, 4·11: U.S. 389, 401-08 ci973): 
, .. Id. at 408; . · •. ' . . . 
""Letter from Professor Herbert Wechsler· to Chairman Peter Rodlno,·J'une '2, 1976. In 

Hearings, ·pt. 4, at 2704. 2705 [hereinafter cited as Wechsler]. This letter, and the other 
letters referred to In this section. ~-re reprinted In app, n. p. 49 ;••fra. · 

""'Letter from Professor Paul Mishkin t<> Chairman :Peter Rodino, June 22, 1976, Ill 
Hea.ri11g.,; pt. 4, at 2696, 2697 [hereinafter cited as Mishkin]. 

101 The full paragraph in. which the phrase appears, 411 U.S. Rt 407--08, is as follows : · 
It Is apparent that neither this Court nor Cong:ress bas read the Constitution 

· as r!'qulrlng e'l"ery Federal question arising under the F-ederal Jaw, or even every 
criminal proseeutlon for 'l"iolatinl! an Act of Con;;re-ss, to be tried In an Art. III 
rourt before a judge enjoying lifetime tenure arid prott>ction ai?alnst salary rcdnc
tlon. Rather,' both Congress and this Court ha'l"e recoi:u!zed that Sta.te courts are 
11ppror1rlate forums In which Ferleral questions and Fede.."1ll. crimes may at times 
be tri<>d ;·and tlrnt the requ!rem<'nts of Art.. III, which are applicable where ln.ws 
of national applleab1l!ty nnd affairs of national concern lll'e at stake, .must In . 
proper ctrcumstRnces gi'l"e wa; to.accommodate plenary ~anti;; of power to Con
i::ress to lel!lslate mth respeet to specialized are:tS hating particularized needs. . 
and warranting distinctive treatment. Here, Congress reorganized the court . · 
'!'ystem In the Dlstrl·ct of Columbia and established one set of courts In the · · 
District with Art. III characteristics and devoted to matters of national concern. · ··· 
rt· also 'l:'ren ted 11 wholly separate court system designed priinarlly to concern 
it~Plf with loeal law and to ser'l"e as a ·1ocal court system 'for a large ·metro
t><>lltan area. 

.) 
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the court in question liad jurisdiction over a geographical area over 
which Congress had plenary jurisdiction. In the leading case on non
tenured juCiges, American bu;. Co. v. Canter, 15z Chief Justice M:ar
:-:hall upheld the exercise of admiralty jurisdiction by a territorial 
court in . the then territory of Florida: 15~ . .· . . . • . · 

The$e courts, then, are :not constitutional courts in which · 
the judicial power conferred by the Constitution on the 
general government ean be deposited. They are incapable of 
receivin~ it. ! .. The jurisdiction with which they are in
vested, is not part of that judicial power which is defined 
in. the 3d article of the Constitution, but is conferred by 
Congress, in the execution of those general powers whi~h that 
body possesses over the t~rritories of the United. States .. · 

However,~Americanlm.·co. is nof5upport for a Congressional power 
to use each of its powers to justify a separate court,.- in which 
judicial power of the United States may ·be vested:· 1 5

,i . . · • 

Although admiralty jurisdiction cari be exerdsed fu the 
st1ates, in those courts only 'which are established in pursuance 
of the third artiCle of the Constitution; the same limitation 
does not extend to the territories. In legislating for them, · · 
Congress exercises the combined powers of the general, .and 
of a state gov~rnment. · · 

Congress is not bound by the constitutional constraint.S of federalism 
in legislating :for. ·the territories. Thus, Marshall did not hold that be
cause. Congress created the territorial courts under a specifically 
granted; power, it could vest them .with Federal judicial power. He 
held directly to the contrary, finding the grant of judicial power to 
derive from Congres5' plenary po'\"yer, both State and Federal, over 
tcITitories of United States. Later· cases have continued to treat Con
gr~' power over the territories as different from its Federal powers, 
enumerat~d in Article I,§ 8,155 and exercised in the States by "laws of 
national applicability" over "affairs of national concern." 156 ._ · . 

:io: 26 U.S. 11 Pet.) 511 (1828). 
IS.• Id. at 546. . . 
=~- . . . . 
... The exception is the grant to Congress ·Jn Article I, § 8, cl. 17, of "exclusive Jeglsla· 

tlon" oYer the District of Columbia. which the Court has likened more to Congress' plenary 
powers over the territories than fts enumerated Federal '!>Owers. See Palmore v. United 
l'itntrs, 411 U.S. 389. 407--08 (19i3). Other powers used to justify nontnnurecl courts, such 
as the tax power, as treated differently for different reasons. See Ex· Pnrte Bakllte Corp .• 
:!i9 U.S .. 438 '1929); Murray's Lessee "· Hoboken Land & Improvement Co., 59 U.S. (18 
How.) 272 (1856) ; -pp. 23-25 infra.. . · · · · · 

"'"In Ci1r.oin1iati Soap Co. -v. United States, 301 U.S. :ms, 317 (1937), the Court stated: 
Thr natlo111\l government may -do for onp of its dPpendencies [the Phlllir>pinc Is· 
lnncls] whatever a state might do for Itself or one of Its political subdivisions, · 
sln<'c over such a dependency the nation possesses the soverei::m powers of a gen
f'ral ~overnm.,nt plus thP powers of a local or a state government In. all cases · 
\\·here legislation is possible. ·. 

In Ke11da1l v. Un.ifed ,<;tate11, ~7 U.S. r12 P1>t.) ~-.24, 619 (1838), the Court applied the 
""nc prlnNple-to Congressional power oYer the District of 'Columbia:· 

There Ii< in thlR district {of ColumhlaJ, no dfyfslon ot powers between the gen
eral and state governments. Conin-ess has the entire control over the dlHtrlct for 
M·rry J!urpose of go\•ernment: and tt Is rensonahle to 1111pi1osr. that ln organizing 
n judicial depnrl.rnent here, all judicial power necessary for the purposes of gov-
f'rnment woul<l ·bc vested In the ce>urts of justice. . 

flrr. Glidden Co. v. 7.danok, 370 U;S. 350. 544-45 (Plurality opinion· of J"uHticC Harlan) : 
O'llonoi:;-hue v . .TJnltPd ·l':tates, 289 U.S. ::;16, {J.15-39 (1933;· Amf'ricnn Ins. Co. v. Canter. 
:!fl fl.R. (1 Pet.) 511 '1828) :·Plumb. 1111pra note 12ii, nt 14GZ-63. Sc6 also K·ntz, Federal 
J,c9islative Co11rts, 4? H.1,nv •. L.. REv. 894 (1930). : . . •.:. . . . , · · · · . 
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In li•rht of the ]1istory of the specfo1 freatmcnt of t11C territories and 
tho Dim.rict, .Tusticn Harlan, in Glidden Oo. v. Zdanolc tlcseribed lhe 
scope of the l!farshall opinion: 157 

All the Chief Justice meant., ai;id what the case has ever 
after been taken to establish, is that in the territories cases 
and controversies fulling within the enumeration of Article 
III [those that a federal court might hear within the states]. 
may be heard and <leciclcd in courts constituted without re
gard to· the limitations ·of that aiticle-; conrts,_t1.rnt·is, having 
judges of limited tenure and entertaining business beyond the 
range of conventional cases and controversies . 
. . · * * * -. * .~ .. , 

Marshall ; . ; recognized a greater flexibility in Congres$ fo. 
deal with problems :trising outside the normal context of a 
federal .system.·. 

However, at the same time that Justice Harlan recognized 'con,;.. 
gress? plenary power over the territories, .and. the :presumption that 
Congress may give the judges of territorial courts less than1ife tenure, 
he held otherwise where Congre;ss acted :under one of its· specific 
powers: . · - . · . .,,. · - · . ., 

: [T]he presumption should he reversed when Congress cre-
ates courts the continuing exercise of -whose jurisdiction: is · 

: : . , · un~mbarrassed by . such P.ractical difficul~ies. . : . • . [citation: . .-'. 
. , . · omitted} the Court of Claims and the Court of Customs and . · 
. ; Patent Appea.Is.W;ere c:i;eated to carry into effect power.en..,.:·~ 
•• 7 joyed by :the National Gov~rnment over· subjec~--matter""":"; :·-::· . 
, . _roughly; payment .of debt.s. ~nd collection of .. Cl,lStoms reve- ~.' .· 
·; ... ·nue--and not over localities. . : •. . . . . . '~ ';- ._ - .. : \ : . .. ~ . ··: .. 

Justice I-Iarlan did not resolve whether ·"tl1at d~sfinction· ciepd.ves 
·American /nsuranee Oo: v. Ca!ider of-controlJing·~otc;el'.158 But·that 
lie raised the issue suggests that the grarit of ~ specific power to Con
gress is a weak justification :for avoidjng the requirements of Article 
III,159 and that Palmm·e may properlv be read as confined to Con-
gressional power in special geographicaf areas;160 : .· · · 

Pr~fessor K:i;a.t~mnaker agre~~ with this limit~tion .. on the.scope 
of Palmore: 161 . · . :. · . , .. · . · . . ·. . . . · · . · 

~ The territ~ries and ·the District of Colu~bia liave b~en - ~· : 
treated specially because they are special. In tliose.cases Con-: . . . 
gre~s is not legislating (and its judges a~e ~ot· judging) 
agamst a background of state law and·in an area where the· 
Constitution was. designed to fonit federal power. Instead, 

= 370 U.S. 530, '544-45. 547 (1962) (footnote omitted). 
· lIB fd. at 548. .. ·· ·, · : = )Iishkln 2fl97. But:see Letter from Dean Ermn Griswold to Chairman Peter Rodino, 

)fay 24, 1976, .in Heariflgs, pt.· 4. at 2685 -{hereinafter ·cited as Griswold]. Cf. Letter from 
Profe~sor Da\"ld Shapiro to <:hairman Peter Rodino, :Uav 17, 1976, In Hearings, pt.·4 at 
2701 [hereinafter cited as Shapiro]. . ~ · • 

'"°See Glidden Co . ..-. Zda.nok, 370 U.S. at 548; 581. where Justice Harlan entertained no 
doubt that "[t]he restraints of federalism ure. of,cour"e· remo'l"ed from the powers exerclse
a!:ile by Congress within the Dli<trict." <JJ. Plumb, suvra note 125, at 1462. . . · 

'"1 Letter from Prof. Thomas G. Krnttenmaker to Chairman Peter Rodino. June o30, 1976, 
hi Hearings, pt. 4, at 2GSS, 2690 [·hereinafter cited ia1< Krattenmaker] . . 4ccord, Plumb. R11pra. 
note 125. at 1462. See Wechsler '2704·; Letter from Profei<sor Jo Desha· Lucas to Chairman 
Peter Rodino, June 23, 'l.976, In Hearings, pt. 4, at 2691;2694 [hereinafter cited as Lucas]. 
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the spPcfal trcntmcnt of the tcrrito~·ies and . 
t, in Oliddcn Co. 1•. Zdanol.; tlcscr1Lcd the 
tn:¥"' 
l~ mennt; aml wll:it tlm cas(} has ever 
ablii,;11, is that in the te~ritories c:~ses 
tlO' within the enumeration of Article 
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liould be reversed when Congress cre
ing ex~rcise ?f -wh?se jurisdic~io~ is· 
L practical difficulties. . . . [citation
:Jlaiins and the Court of Customs and 
L;eated to carry into effect. power en-
Gov~m1ment over subjec~--matter--:- . 

ebts.and collection of cl,lstoms.reve- ~.· ·· 
tieS. .. · · . 

;olve whether ·"that distinction· deprives 
Oa.1ite1· of controlling ~orce.''.158 Butthat 
that the grarit. of a specific power fo Con-· 
for avoiding the 'requirements of Article 
ay properly be read as_ confirn~d to Con-: 
~oo-raphical areas:160 . · · · 

1w·e~s. with this limit!ltion. on the scqpe 

l1e District of Columbja. ha,>e been . _ 
~ they are speCial. In those eases Con- . 

(and its judges ai·e not· judging) , · 
Estate law and-in ari area where the·. 
ted .to. Jimit federal power. Instead, 

. (footnote omitted). . 

om Denn Erwin Grl"wold to Chairman Peter RocUno, 
!685 [herelnnfter l'ited ns Griswold], Cf. Letter from 
~ Peter Rodino, l!ay 17. 19i6, In Hearings, pt. 4. at 

J.S. at 548. 581. where J'nstlce Harlan entertained no 
ll!'m nre. of.cour~e. rerno<rP<I from the powers exercise-
' Cf. Plumb, 1<111Jra note 125. at 1462. · 
tttenmaker ·to Chnlrnmn Peter Rodino, June '30, 1976, 
Lnnfter cited n>< Krnttenmaker]. A.ccord'.. Plumb. R11pra 
: Letter from Profei:sor Jo Desha· Lucas to Chairman 
•1gs. pt. 4, at 2091;2094 [hereinafter cited as Lucns]. · 
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in both sihmtio1i:-:, co·ngrd;sionnl po,\·ei·s are more ann.logous· · 
to those of stat.c.l<'gisl:lturcs an<l· tlmrc is·l<'ss reason to.rc:td · 
info Aiticlc JU a· requirement tliat -all fcde1•al hnvs- p:u;Ecd ·. · 
p11rsu:int to Sltch powers be committed. for their application· . 
only to jmlg<'s with tenure.. . · · · · 

. ' 
In :c~nclusion 162 ·· ·: · ··-' " · 

' ' f I . • 

[W]hcn ·congress. dccicles ·to ~~lllinit·. fec1cral issues t~ il .. 
• h)bunal for judicial resolution, it must ordinarily· tenuro · 

. · .. t~iat triq.unaL Any o.th.e~ reading of. [Article III, sectio11 l] · 
snnply reduces it to (1) a guarantee of tenure for Supreme-. 

., .. Cour~ justices and (2) a suggestion that. Congress consider 
tcnurmg j-qdgcs when.any other federal co~rt is established .. 

- •.. [T]}fese views seem to. me the clearest Implication from 
the text of tlrn Con~itution. I also qclieve this is what ArtiCle. · 
III conW,mplatcd and that the issue· of judicial independ~ 
cnce wa~ an important one to those .. \vho drafted the. Con
.s~itution; ·· '~ . Article II;I:, § ~ .... •. ~ is not a ~ere·.e~h~r~a

,"t1on .to. Congress. · . - · . ·: .. . . : . , · . . : .. · 
~- Bases f.dr _a· 'nont~nured oankruptey cm1,rl ' : · ' ·. • ~~ -. ·: ; . , :. · · . 
· Nevertheless; thE: Supreme Court has recognized t11e power of ·con
gress to· create nontenured.tribunals in certaincirc_um~tap:ces~163 I:Iow
cver, given th~ norm. of a tcn1n:ed j~diciary; any attempt to create a 
court ,..;ritli ·nontenured judge·s should be.approached with'g'reat-care.m 
Even if· P alnnore;s statement concerning "specialized· areas" ·is_ read 
fo refer to substantive. areas, the presumption:remains in; favor of a 
temir;ed judiciary; absent a: sufficient justification for a departure 
ironi that ri.orni:. _Ho"-ever, n01ie of the justifications traditionally 
ad~ranced to s~pporf a nontenured. bench provide adequ~te .support 
fo~ the es~ablishment of a nontenured bankruptcy tribuna~.165 ; • . 

_· One rati~n.ale that·has ~ee~ u~ed .t~ support the gra1~t of J~d1cial- · 
power, albei~ n.ot always·Federal Judicial power, to nontenured 3udges 
has been the nee_d 'of a :body to .exercis~ jurisdiction foi: a lim~ted 
period,166 such as in the territories, where the change of status· of the 
t~rritory to a. State would change the_ nature of the judicial power 
. . ~ :· : . . . .. 

'"" Krattenmaker 2690. . . 
, .. , Palmore v. United States, 411 U.S. 389 {1973) : Glidden Co. 'I". Zdanok, 370 U.S. 530 

ll!l62l ; \Yilliams v. United States, 289 U,S: .553. (l.!133) ; Ex Parte Bakelite Corp. '279 U.S. 
'1~8 (1929): American Ins. Co. v; Canter,-26 U.S~ (1 Pet.) 511 <1828). ·see Burns, Stl:t 
Friedman & Co,. Inc. o1 T.C 392, 1395 ('11171); Katz, Legislative Courts, 43 .HARV. ·L. REV. 
894 (1931). .. ,· 

'"'Congress has an independent obllimtlon to determine the constltutionnllti of.leg!sla~ 
tlnn, especially because the courts "11! gi<re great weight to a Congressional determina
tion. Brest. Tlle Conscientious Legislator's G-uide to Con.stitutV.mal Inte.-prctatfon, 27 STAN. 
I .. REi-. 585 (1975}. 'I'bus. the fOIIC!w~ discussion will not eo!!5ider.only what the Supreme 
Court mil do, but alsO" wllat an independent examination of rele<rant constitutional prl.n-
clplP.s shows; · · ·· · · · · · · 

• 05 But see Shapiro 2702 .. CJ. Letter from Prof; Terrance Sandalow to Chalrman Peter 
Ro<ilno, .• Tuly.15, 1976, In Hearings, pt. 4; at 2697, 2700 [hereinafter cited as Snndalo\v) .. 

The main purpose of the tenure and salary provisions In ~lele Ill wa~ the creation of 
nn Independent judiciary. Palmore;-; L'nited Stntes. 4.11 U.S. 389, 409 (19i3) (Douglas, J'., 
1!l.scnti11g); THE FEDERALIST Xo. 78 (A. Hamilton); Krart~nmaker 2690. Political opposi-
11r,n to the creation of ·tenured jud;::es)lips may be based on a desire to avoid· the ·constitu· 
tlonal clcslgn of total Independence, 11ce Dobro.tr, 8Upra. note .115. Snch a reason could 
hart!ly pro<rlde adequate justification for the creation of a nontenured tribunal. . · 

.1 .. The authority to·establlsh courts for a llmlted purpose, which ""ould exist for a llm
ltPd timc;··has· been ·reco::mized with respect to pri,·ate land claims, United States v. Coe, 
1:;:; U.S. 76 (1894); Ex Parte Joins, il91 U.S, 93 {1903); .and consular courts, granted by 
~,,.nc<'s~lon from foreign power; In re Ross, 140 U.S. 453· {1891). /See Lucas 2694; 

echsler '!?704. · · 
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exercised by the. court.167 '\V11ilc. sitting in a. territory, the c.ourt could 
exercise general judicial power, much as a State court does. After 
Stat~hood, a court established by Congress within the State may only 
exercise federal judicial power-that defined in Article III, section 
. 2;168 That rationale would not support the establishment oi nontenured 
• bankruptcy courts, because the bankruptcy jurisdiction pr9posed is 
·general and permanent. In view of the facts that the present Bank
ruptcy Act has be.en law for nenrly 80 years, and that the proposed 
legislation is of ari equally permanent character,169 the argument that 
the bankruptcy court established i·as for a transitory. purpose would 
be difficult to sustain. m . . . ·~ . · · · . 

Other rationales have been suggested to support nontenured status 
for federal courts; such as efficiency or expertise~ In f'almare, one 
reason advanced for: the creation o.£ the District oi Columbia court 
system separate from the district court of the District of Columbia 
was the need for speed .and. efficiency. In that circumstance, however, 
the need derived from the.burden on the United States district. eourt 
:for the Distnct of . Columbia generated. by itS jurisdiction over both 
local matters and over laws of gen¢ral.r.ational applicability.171 When 
Congress e_stablished the.·District of Columbia courts; it noted the 
importance of creating a. court that woUld hari.dle exclusively,local 
matter8, expediting their ci:n~sideration by'. re!Iloving. them·. froID:: the 
oYerburdened district court.; . . . · ' . . . . . . . . 
· ·Upon examina~i?n, ho\ve1"er; the 'efficiency ~atio:q.ale brea.ks d,own as 
support foi; deprrvmg fede:i-a.1 JUd_ge~ o~ te_nu.re. As the_S~pr~me;Court 

. has .frequently. no_ted, Congress'. JUr1s~1cti.on over th~ I>istnct .15 ple-
narv, and not bound by the constramts of federalism. Unde.r that 
ptopo~ition, QOii.gr:ess~· without any pressi?-~ 1:1eedl_or efficien~y-.iRthe 
handling of local ca.Ses, could have estabhsned a nontenured tnbuna] 
to hear local.matters. The efficiency rationale in Palm.ore went more 
to the reason for the separation of the local courts from the national 
court rather than to the legitimacy of establishing the local court-i: 
with nontenured judges.112 A.ny other eiplanation would. rely on thE 
argument tha.t nontenured judges are able to adjudicate and, pr~s! 
cases more speedily than tenured judges. No erripfrical data supporti 
this assertion.113 To .the contrary; Chief Justice Burger, in his :repor 
to the American Bar Association on the State of the J udicia.ry · iI 
~,ebruary, 197!, !1-Sserted tha~. fon'?-1'ed fedeTI!.l judges ·have becom1 
. ~ore productive, curre:ntly msposmg of 39 per~nt more cases- tha1 
eight yea:i:s a.go." i•• · · ,:· ·:, . -

te'J' Glidden Co.~~ Zda~ok; 370 ·u.s. '530, 545-46 {1952).. · · ' ... -
""Id. . " ". . .... .. . .. .. " 
1<11 Compare .the bankruptcy act (If 1800, "°hich '"l<'l!.S. enacted for a limited perwd ~nl3 

Heari·ngs, supp. app. pt. 1, at 18. The bankruptcy acts of 1841 and 1867 were short-lh·e< 
as well. though· their original enactments were :not J!m1ted. Tbe former was repealed i 
1843, icl. at 28: the latter in 1878, id. at 63. . . · . . 

·""Even if the court system were to cbnn)!:e· :in the future, there would be nci eonst!b 
tlonal <>bjectlon to the disestablishment of the co<lrt system as far as tenure of 'judge 
Se<=tlons 291-94 of title 28, as proposed to be ll!Il"..llded bv ·R.R. 73:~0. § 205-206 perml1 
designation.and assignment of bankruptcy ju~es 'to other courts. Thus, e\'en though tl: 
bankruptcy court would no longer exist, the judges of that court would be nble to eerve c 
other federal courts until all su'<.'h judges had reti!i!d or died. The fact that those judi:• 
'Were or!. gl._nnlly 'llS~igned to a specific court does not 'jlrevent their use on other Article t• 
courts. Glidden ;. Zdnnok, '370 U.S.·~ (1962}. The demise of the Commerce Court in l{IJ 
provides an excellent. exn.mple of t,_he use of judg~ of a defunct C(!Urt on other eo•1Pi 
Donei:-an v. Dyson, 269 U.S. 49 (192'>). · . . . . ... 

171 Palmore v. United States, 411. U.S. t389, 40S-09 ·(1973). " 
1':2 See Lucas 2694. · · · · 
1-::i Plumb, s11pra note 125. at 1469. 
"•Remarks of Chief Justice Warren Burger, supra note 79, at 9, n. 5. 



1uld 
ft er 
.nly 
ion 
red 
l is 
nk-
1sed 
hat 
uld 

.tus· 
one 
urt 
bia 
.·er, 
urt 
oth 
ien 
the 
cal 
the 

t as 
urt 
1ie
:iat. 
the 
rial 
lre 
ial 
rts 
:he 
ess 
rts 
)rt 
in 
ne 
an 

ly. 
ed, 
In 

tu-
es. 
Its 
.he 
on 
~es 
m 
13 
ta 

.r 
-~. 

-~ . 
l 

'29 

The need for. expertise has been advanced as a reason supporting 
the c~tion of nontenured judgeships. The examples of th~ Court of 
Claims, the Court of Customs and Patent_Appeals,_and the Customs 
Court as well as of the ill-fated Commerce Court, dem9nstrate. that 
expertise or specializatfon is not confined only to.nontenured tri~mnals. 
There is nothi_n.g in the Qons~itutipn or practicf}~ experience to ~uggest 
that jud~es w1(fiou_t tenl1r~, ~r~ _be:tte:r; able ~o dev.eJop an, exl>£'.rt~se th~_n 
tenured Ju(lges.115 

-: . • .. . '· • . . . ,. ·. . .. . • • .": • · • · .. :-. .• · 

The grant under Article I~ section 83 of the Conshtuhon e>f a. specific 
power ~Q Congress has. be~n. used~to attempt _tp j:u~tify departrir~- from 
the norm of a tenured Ji.ld1ciary.1

'
6 Under this rationale, Congress may 

create tribunals tO ca.rry into execQtion any of the specific . po'\yers 
granteq, and _may dispense wi~h t~e ".constitutional 'f:en_ure an,a· $3.lary 
protect10ns w1threspect to the )Udges.1~1 It has-been suggested that the 
power "To establish • • .. ·uniform Laws on the subject.of .Ba~1'µptcies 
throughoup.h_e United States" 178 is a specific grant of power ~Q Qon
gress,179 and _that _the .. Tax ~ourt p_rovides)miple preceden~ f~r _the 
power· of Congres!? t<? ~tabh~h a _co·urt outside of t}ie n6r1Tial co~1fuies 
of ..A.rlicle III and _under a specific power· under Article I.180 · ... · · . • · · 

Eowever; it is not the grant of a specific power, but rather the riature 
of the taxing power, that justified a nontenured taxtribu.nal .. "The right 
of the United· States_ to collect its internal ·revem'le by. srimmary ad
ministrative proceedings has long been recognized." 181 Tax oollection is 
an area that concerns "matters, arising between the goverrimerit and 
others; which ·fro~ __ their nattire do 'not require judicial determination 
and -yet are susceptible of i.t." 183 The Tax Court operates as a court, 
following judicial forms and procedures.183 It is called a co~rt.154 .. 
Nevertheless; its·· jurisdiction, is strictly liI;nited,m 'and it determines 
only "mat~ers, arising between the government and othei:~,".,Further, 

... -:-~· 

1"" Plumb," sitpra n<>te 11.25, at 1469: Moreover, as justice Harlan suggeSted in ·GtiMr.;._ 
the issues ot specialization and the requirements of Article III are wholly. independent, 370 
U.S at 5~; · · ' · · · · · · · 

'"" Griswold 2685; · . . . 
1~ The constitutional status ot these so-called "eourts·~ .. ls discussed. infra,_ pp. ·.31...-33. 
i:s U.S. CONST. art. I, § 8, cL 4. . . 
,.,. Griswold 2685. . · . ' 
... COMMISSION REPORT, pt. I, at 95. Of. ia: at !17-98. . . 
2111 Phillips-;;-. Commissioner, 283 U.S. 589, 595 (1931):; Burns, Stlx·Ftfedman &·Co., Inc. 

'I". Commissioner, 57 T.C. 392, 398 (1971). :Murray's Lessee.,.; Hoboken Land and .Improve
ment Co., 59 U.S. (18 How.) 272, 277 (18u6), recognized the existence of the power "since 
the establishment of the English monarchy." Of. Old Colony Trust Co. v. Commlssloner. 
27!1 Tl.S. 716 (1929) ; Ex Parte Bakelite Corp., 279 u:s. 438 (1929). . 

,., Ex Parte Bakelite Corp., 279 U.S. 438. 451 (1929). In Bakelite. the Supreme 'Court 
llJ•held the grant of power to a then nontenured Customs Court. to determine tariffs and .. 
dutiesheven·though such a matter Is susceptible or judicial determination. ·Similarly, Con
l!'re~s as granted power to determine tax questions to the United States Tax Court. INT. 
HEv. CODE, § 7442, a nontenured tribunal, id. § 7441, and to the district court. 28 U.S.C. 
1:{40 (1970), and the Court of Claims., 28 U.S.C. 1491 (1970), both tenured.:28 U.S.C."134, 
17a (1970), and both exercising the "judicial Power of the United States." See Glidden Co. 
, .. Z<lanok. 370 U.S. 5aO (1&62). The jurls<llctlonal bnses of the varlons courts are dllferent· 
":'mprire !NT. REV CoDE. § 7442 with 28 U.S.C. 1340, 1491 (1970). Ne ... erthele~s. that th~ 
Lourts of Appeals and the 'Supreme. Court may bear appeals from Tax 'C1H1rt ()~~!~Ions: see 
Olcl Colony T,.rnst Co. v. Commissioner, 279 U.S. 71& (1920); 2S U.S.C.· 1254 (1970); I~T. 
ltf:".. Conr. § 1482. ·supports the proposition that certain matters nre susceptible of determl
na tion by the jucllclary and by the executive. 

See OJ>lnlon of the Justices, 87 N.H. 4!l2, 4!l4 (llla5) : . . . · , 
[Ab1ttement and asRessment of taxes] are ndmfnistrntlve nets be<"nuse theT are 
Jlerformecl in pursuance of execut.he duties. Tl1e authority of the courtR to Pnter· 
tnln appeals in reHpect to them is judicial hPCaus" the rights of the lltii."Unts ·nre 
then of sole consideration. Enforcem•mt of·the public Interest Is displacer! b:v·the 
n<lmlnlstrntlon of justice. The fnct that the snme question mav be Pll'"Pd upon 
by both exccuth·e ond judicial tribunals ·shows thnt it Is not tlie questi~n Itself 
hut bow It arines. that cletermlnes Its allocation for determination. · ' 

"''!:cc INT. REV. CODE, §§ 7451-64. . . . ' 
, .. Ttl. ~ 7441. ' 
'"' Itl. i 7442. 
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:lt may· Hot execute its dceisions, nor may :jt rcntlcr a monetary 
j11dgment.1 ~8 . .. . . - . , '· • .. , · • · · · . . · · ·- ; 

·. E~•c11..if the Tax Co1irt's existence supports a -Congressional power 
fo Cl'Cltte a f.ribi.mal::to.'carry info execution a specific power, it can 
hardly be· relied on' as p1;ccedent' foi: tho 'Creation, withont r<~garcl to 
the rcquir<'ment.s of Article III, of a tribunal with bi·oad jurisdiction 
over matters not involving· the ·government;187 and with the full pow
ers o.I a court of law, equity, .and admirulty,188 operating in n.n area 
in whid1 cotirts traditionally have·operatcd.189 •• . . ·-· ' . : • : .. 

Courts-martial ri.lsb do no.t_provi<le adequate·precedent for the power 
of Congress to create special tribunals to carry i1ito exc~mtion a ·specif
ically. gra1;ted ·P<_>wer. ~so :Again;. the; natu~·e of -~he po.wer. granted, not 
the grant. itself, JUShfies the existence of courts-martrnl. The Supreme 
Court 1ias long recognized that ~'the ·power to provide for the· trial and 
punishment of milita1;y .and 'naval offenses [by court-martial] -~ :;·. is 
given without any coiu1edion between it and the 3d article of the Con::: 
stitution defining the judicial· p.ower of. the United· States." m: The 
exception in the fifth amendment for "cases arising in the laird or·na.~ 
val fo1~ces" 19~ strengthe1is the con-clusion .that courts-martial are. riot 
pr.eccdent for generitl ·nontenured tribm1als.,m·:-~. · · · · · ,. '<',:·. : . 

. · l\Iore specifi.cally,as.Professor \V~chsler hasnoted,19.' · · .... · .· ·· · · '·:· · :·:· 
-· the fact. that A~t.ide. I ·delegate~. authority to· co'ngress t-0 -. . , 

"establish ... uniform laws on the subject of bankruptcie$ · · : · 
throughout the United, States" does not without more permit . · .: 
the administmtion of ~uch l~ws by federal c011its unprotected:: ... 
by the tenure provisions of Article IIL The bankruptcy power· 
ic;; no different in this respect than the power to regulate com- . . 

. ·: : merce or any other soi,irce of natio!1?-11~$Jation. : ' .. -~- , 
Each o~ the specific powers under which a noiltenure.d tribunal--has 
_been upheld is· of. a 'di:ffere1it natl.ire than· Congress' power to legislate 
with respect to bankruptcy, which does not involve the government. 
The ':more" to which· Professor "Wechsler refers is, in: each of. those 
cases, a specially recognized relationship between the government and 
otl-J,ers, or a grant of plenary, nonfederal power~ The other enumerated 
powers, bankruptcy included, are ·Federal. in nature, and thus con-
strained by the requirements of federalism. · · .. . · ·. 

Moreover, if, as Professor Wechsler stated, "the bankruptcy power 
is no different in.this r~spect than the pow~r to regulate commerce or 
_ . ., .. .Burns. Stix Friedman & Co. v. Commisst-oner;n7 T.C. 392, 396 c1911). 

•. " 81 H.R 8200, ~ 243 (proposed 28U.S.C .. 1471). See'PP· 6-7 8Upra. 
· 1ss R.R. 8200, § 243 (proposed 28 U.-S.C. 1481). · · .: · · 

,,..., See COMMISSIOX REPORT, pt. I, at 85-88. . . 
- · 190 In thhi cnse, the power .. To mnke Rules for the Government of the land and naval 
Forces." U.S. Co:>:sT. nrt. I,§ 8, cl. 14. · 

""Dynes v. Hoover. 61 U.S. (20 How.) 65, 79 (1857). 
=U.S. COX ST. amend. v. . 
'"3 See O'Cnllaban v. Parker, 395 lJ.S: 258 (1969) {Court-martin! Impermissible for civil

inn offense committed ~ ser,·ieeman in ch·il!an attire· while on e¥enin~ ·p.'l•s) • Toth v 
Qnnrles, 350 U.S. 11 (1955) (-Court-martial lmpermi;;sible for ex-serv!c;man- fo~ sernce: 
related olfcn.se committed while still in.the mil!tary).;_Ex Pnrte Qnrlin, 317 U:S. 1 (1942) 
(Co11rt-mnrhnl permissible for enemv aliens). Cf. Kinsella v. Singleton 361 u·s 234 
(1!)60) : Reid v. Covert, 354 U.!S. i (1957) (Court-martial of civilian 'depende~ts im
permissible) ; )fcElroy v. Guaryl!ardo, 361 U.S. 281 (1960) ; Grisham v Hni:an 361 U s 
278 (1960) (Court-martial of ci>!llan employees of the Army Impermissible)' · · 

'"'Wechsler 2705. Accord, llfishkln 2697 : · . • 
If an exception to the llfEi-tenure norm '()f Article III is to be TaI°ld It cannot . 

rest simply upon the fact th<at Article I spec!ficully authorizes Congress to enact ... 
bankruptcy laws. 

Cf. Krattenmaker 2690. 
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:nl\" other ~ource of national legislation," then an argument that the 
!1ai1kr11ptcy power will support a ~10ntenured court_ proves too much. 
I; wou 1d permit Congress to estabhsh nontenured tribunals under any 
,.f its enumerated powers. For example, under the Commerce Power, 
{ "niwress has enacted antitrust legislation, providing both civil and_ 
··rin;inal penalties for its violation. It could scarcely be argued that 
Con n-ress could ·commit trial of violations to nontenured courts, even if · 
t hP prot£>ctions of indictment 195 and jury trial 196 were preseiTe<l.191 

:\lore specifically. ArtiCle I, section 8, grants Congress the power "To 
prodde for the Punishment of counterfeiting the Securities and cur
rPnt Coin of the United States." In spite of the explicit grant, Con
.!.!l'l'~S simply may not authorize fhe trial of such criminal cases ot.her 
i l 1:1 n before tenured judges.198 As Justice Brandeis remarked in Crowell 
, .. JJ enson,w9 

If there be any controversy to which the judicial power 
extends that may not be sul:ijected to the conclusive deter
minatioi1 of administratfre bodies or federal legislatfrc 
courts, it is not because of any prohibition against the di
minntion of the jurisdiction of the federal· courts: as such, 
hut because, under certain circumstances, the constitutional 
requirement of due process is a requirement of judicial 
process. · · 

In Oi'owell; ·Congress had estab1is11ed an administrative body with 
nontenured coinmissicmers to determine a claim of privnte rig-ht aris
ing under the' .. Longshoremen's and Harbor \Vorkers' Compensation 
.Act.200 The question was whether the parties were bound by the com
missioner's determination of fact. The Court held that the deter
mination was binding, reversible only under the "clearly erroneous" 
standard, except with respect to "jurisdictional facts", a distinction 
that may have smce been repudiated.201 Determinations of Jaw·, how
ever, were not binding: the parties must be afforded an absolute right 
of appeal on legal questions. 

The decision may be read as resting upon the fact tli~t 
all issues of law determined by the agency were subject to 
review in Article III courts .... To read the decision that 
way, however, would seem to point toward the conclusion 
that the salary and tenure provisions of Article III are ap
plicable only to appellate judges, a limitation that finds no 
support in the language of the ~.\.rticle. See Currie, .Federal 
Courts 167 (2d. ed.1975).202 

The Department of Justice has recently advanced another reason 
to amid tenuring judges. The Report of the Department of Justice 

,,,, l'..8. CONST. amend. v. 
""

1 Id. nmen•I. VI. 
,,.; 11·11,.n Congress did create· a Commerce Court to hear commerce .matters Congress 

t .. 1111r.,1I Its ju!ll!e·'· Act of June 18. 1!110, c. 309 § 1. 3G Stat. 53!l, 540. Co11gre·~s did not 
"~"'""' that. h1!•·•111se _it acted under the Commerce Power, U.S. Co?>ST. art I, § S, cl. 3, lt 

<:011111 •lenv tenure. • 
"" St:c i•ahuore , •• United ·States. 411 U.S. :!89. 410 (19i3) (Douglas, J. dls:<entlng) 
'"' 2S;; li.S. 22. S7 ll!l~2) (Br1uHMs •• T. <lisg1mtlng). ' • 
'"' .\1·t of )J:1rch 4, l!J27. c.509. ·H Stat. 1-12·1. 
'"' ·""" 4 K. DA,·rn. ,\0~11N1STJ:AT10N I.Aw i:rn-01 (19:iS). 
~-~ l'ia111blow 2!lHS. Professor Krattcnmaker's lettt•r sug~l'sts llkP.wlse ·that 11 limitation to 

a11p1•1J11te trlhun:ils. or to the Suprr.m1• Court, of the tt•nure aud snlar~· provisions Is In· 
s11p1111rt:tblc. l\:rattenmnker 2G90. Sec Oplulon of the Justlcl', 87 N.H. 4U2, 49:i-9'1 (11!35). 

94-735-77--3 
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Committee on Revision of the Federal Jmlicinl System stressed th1 
need not to expand the Federal life-time bench because ~0:{ 

Lnrge numbers dilute the great prestige that properly 
attaches to a career on the federal bench ... 

\Yhcthcr such a reason, assuming- it- is an accurate statement of th 
circmm;tances, constitutes a "strong showing of special neccl", make 
bankruptcy into a "specialized area having particularized needs a111 
-warranting distinctive treatment", or permits Con~ress to drprive liti 
gants of co11stitutional rights to which they would otherwise be entitlc1 
is doubtful at best. , -

The issue of whether a nontenured bankruptcy court is constib: 
tionally justifiable does not turn solely on the existence of one of th 
traditionnl grounds used to support establishment of nontenured tr: 
bunals. The role of the bankruptcy court and the nature of the cus~ 
it decides must also enter into any determination of the permissibilit 
of denying bankruptcy judges tenure, 204 for both constitutional an 
policy reasons.:?05 

• 

The bankruptcy court's general jurisdiction and broad judici: 
powers 206 make it a true court, unlike specialized administrative tr 
bunals. To the extent that it is a specialized forum, its specializatic 
is unlike that of the Tax Court, where primarily issues under tl 
Internal R~venue Code are decided; or of the Customs Court, c 
Court of Customs and Patent Appeals, where the range of issues 
similarly limited. The nature of the_ work of the bankruptcy cou 
militates strongly toward its estnblishment under Article III, becau 
the bankruptcy law itself and the jurisdiction the court must exerci 
are "of national applicability." 2 07 - - -·-- _ 

"''"Bork -Comm. Rep: 7. The stntement \Vas .made in opposition to au~· propoHal to 1 

large the number of Jud:res on tile Feileral district eourt!'. Howe,·er. Informal eonver 
tions with the Office of Legislat!'l"e Affairs of the Department of Justice h:n·e lndlca.: 
a slmll:ir basis for the Department's reluctan<:e to endorse the Article III concept : 
bankruptcy eourts. 

E\·en if this concern pro'l"illed a legitimate eonstitutional basis for denvlng tenure 
some Federal jndges, statistics indicate that the concern is unfounded. ·The follow' 
table shows the Increase in the population over the past 36 years, and the increase 
the number of lawyers and judges and in the number of United Stntes district judg-

Year u._s. population 

1940 _________________ 131,669,275 
1950 _________________ 150,697,361 
-196(1 _________________ 1i9, 323, 175 
1970 _________________ 203.211,926 
.1976 ________________ 214, 000, 000 

Lawyers and judges 

177, 643 
172,290 
260,565 
H:::5. 166 
425,039 

U.S. dist! 
judge: 

~-\~I ERIC AN BAR Foi:-xnATIOX, LAWYERS STATI!':TI<:.u. RI:l'ORT 12.- tnblf' -G 11!171 \. !lfnreo 
the totnl number of Federal, State, and local jud:res in relation to the total numbe1 
la\y~·ers has declined from 4.2 percent in 1948 to 3.2 percf'nt In l!l70. Ttl. The comm! 
hai- found no empirical e•idence to support the suggestion that lD:lking hnnkru1 
jndges tenured "ill detract from the stature of Federal judgeships and mat.e it n 
dit!icult to find qualified applicants for appointment to the l~Pderal bencl1. 

An additional reason the Department opposes Article III 1<tatus for the prop< 
bankruptcy court concerns the proposed broad jurisdiction. See p. 33 infra. A Jimita 
on jurisdiction does not support a departure from- the tenure norm of Article Ill, t 
e¥er. because the Coni-titutlon and the case law mnke abundantly clear the pow<>: 
Congress to limit the jurisdiction of the Fed<>rnl judiciary without deprl'l"init the jm 
of tenure. U.S. CoxsT. art III. § 2: Ex Parte Mc Cardle, 74 U.S. (7 Wa!L) 506 (18{ 
~h<>ldon , .. Rill. 49 U.S. (8 How.) 440 (1850). 

2<>1 See Palmore v. United States, 411 U:S. 389, 408 (1973). 
"""SLe id. at HO (Douglas, J., dissenting), 
2fG P. 6-7 81/)lrll. 

""'Palmore"· United States, 411 U.S. 389, 408 (1973). 
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Tlrns, there is substantial doubt whether the various grounds dis
cu:::scd provide a rational basis that legally supports the establish
r:iL•nt of a nonteirnred bankruptcy comt.~08 Even if such a basis were 
to be found, it remains to be deter¥1ined if t11ere are any differences 
in the powers of a tribunal whose Judges are tenured and one whose 
judges are not. 
J. The Judicial Power 

The powers of the Federal Government are divided into three: legis
lative, executive, and judicial. The. Constitution makes explicit the 
errant of each of these three powers to each of the three branches of gov
~mment, :wo and the case law has made clear that combination of the 
powers in any single branch is impermissible. 210 

The separation cf powers doctrine means simply "that each of the 
three branches of our Government must restrict itself to its allocated 
~phere of activity: legislating, executing the law, or seeing to its 
interpretation." 211 It also means that Congress may not circumvent 
the rule by combining any of the powers in a single governmental 
body. For exa.mple, in Hucldey v. F aleo, ·the Supreme Court held un
constitutional the Federal Elections Act's vesting of the appointment 
power in the Congress, because the Act allowed Congress to write the 
law and then see to its execution by the appointment of the officers 
charged with enforcement of the law.212 The Court also held that the 
Federal Election Commission, as constituted, was a Congressional 
agency, because it was subject to Congress' control, and thus it could 
exercise only legislative, not legislative and executive, functions.213 

Similarly, the Court has-prohibited Congress from conferring execu
tive duties upon the courts,214 and has prohibited the President from 
Exercising legislative powers 215

-or judicial powers.216 

Though the doctrine of separation of powers is clear, the difficulty in_ 
application of the doctrine derives in part from the uncertainty ,sur
rounding the nature of each of the three powers conferred by the Con-

""""A public interest to set up in the executh·e depnrtinent a court of justice does not 
n-arrant a violation of the const!tntio'lal or<ler prohibiting it." Opinion 'Of the Justice. 
S7 N.H. 492, 495 (1!13:5 ). Contra, Shapiro 2702. Prof. Shapiro suggests that the "extremP.ly 
hen\•y bur<len of such cases and the exr1ertlse required to deal with them" may pro,·!de ade
quate justification for de:;_mrture from the Article III norm. Id. Those grounds have been dls
cussecl, p. 22-2:! 8Upra. He also noted "the experimental aspects of the bankruptcy court 
proposal." Shapiro 2702. If that pro\"ides any justification at nll ft relates to t!Je status 
,,r the hankruptc)· judges 1lur!ng transition. R.R. -"200. ~ 40-l. After tl1e tran"itlon ncrlo·l. tlu:> 
r-nnrt estnbli!<llcrl !~ Jl<'rmnncnt. During that periorl. the ro11rt remains a part of the district 
court. Jl. G snprn, der!ves all of its powers from ti.mt Article III tribunal, and ls not gr1rnted 
t;1e fnll 1.owers of the -proposed post-transition cnurt, see ·id. 

""U:S. CONST. art. I, § 1 ; art. II, § 1 ; nrt. III. § 1. 
"'o P.u~klE'Y , .. Vnleo. 424 CS. 1. 120-'20 (1976): Unitetl States v. 2'h:on. 418 U.S. 683, 

i04 (19HJ; Young~town Sheet and Tube Co. y. Snwyer. :143 U:S. G79. 5X7-SS (l!l52l. 
211 Testimony of Antonin -Scalia, Asst. Atty. General, Office of Legal Counsel, on Heform 

of the Arlm!nistratfre Pro~edure Act. Beore the Subcomm. on Admlnlstrath·e Prnctke 
~nr1 -Procedure of the ~Senate Comm. on the_ Judiciary, 94th -Cong., 2d Scss. 3 (Apr. 28, 
1976). . . 

''° ,<!e,e !'.;n·lnircr v. Philippine !~Janos. 277 U.S. 18fJ (l!l2Sl. 
21• The Court lnvnlidnte<l tlw FPderal Electlnn Commls~ion's rule-maklnp; anil ndjtHllcn· 

tory functions, 42-t U.S. nt 1:)7-43. Jen\'luc nnt<nl<'hed its inVl··~ti;;:ith·e fnnction~. which is 
cli?nrh• within the Jpgislntlve do1nnln. Anderson"· Dunn. l!l U.S. (6 \\"heat.) !?04 (JS21). 

'" lla.l"burn's Ca~e; 2 U.S. (2 Dall.) 409 (179'.!) In which the .Tu"ti"e foan<I tlrnt the 
nnnt or power to the t'nurts to ilecirl,. n matter subject to Inter ex<'r:nti\"I~ rHle\•; wns not a. 
l"rant of "th<> jui!l<'lnl ·Pr.w:;r of t11;- United States" nn<l thl•reforP. roul<l nnt he l'xer"l'c•l by 
r-onstitut!onnl courts. C<?ntrnl to t11e c:isP. wns the conP.ept of linal!ty. wlthr.nt whi<'h filf' 
~•1i!lcial pnw1•r wns not. h<'lnr~ Pxcrdscd. See Cltlcni::o & Southern Alrlin"s v. Watrrman S.S. 
Corp .. :i:rn U.S. 10:! (l!Wl) : BATOR et al •• s11pra note 1:11. at 8ii-l02 (211 eel. l!li3). 

"" Yonni::,tnwn Rhe<'t and T11hP Co., .. ':".awyPr. 343 U.S. a79 (1!>'12). -
•rn United States v. Nixon, 418 U.S. 683. (l!l74). 
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stih1t ion, :incl in part bc•cause "them arc :few aeti,·it iPs which :ire 
inhen•11tly <'Xccuti\'c, kgislatirn, or jrnlicial." :!17 ..:\s :\Li· .• Justice Curtis 
said in Jht1wty'.'f Lessee v. II obokmi Land an<l bn7>rovcmcnt Oo.,218 

In short, the argmncnt is, that if this were not in its 
nature, :t j1aliei:il controversy, Congress could not liarn con
ft.rrc<l on the district comt power to det<•rmine it llJ)on a hill 
filed Ly the collector. ]f it lie such a controversy, then it is 
snbjcd to the judicial power alone; and the fact th:1t Con
grnss has c•nabled the district comt. to pass upon it, is con
clnsi ,,.e evidence that it is :t judicial controYersy. 

\Ye cannot ndmit the correctness of the fast position. 
the argunwnt leaves out of view an C'SSential element in the 
case, and also assumes something which cn.nnot be aclmittPd. 

It assnn1es that tbe entire subject-matt<.'l' is or is not, in 
eYery J110UC of presentation, a juuicial controversy, essen
tially and in its own nature. • . • 

*" * * * * 
· [T]here are matters, hivolving public rights, which may 
be presented in such form that the judicial power is C'apable 
of ttcting upon them, 1md w·hich fire snsct•ptible of judicit1l 
determination, but which Congress may or may not bring 
within the cognizance of the courts of the United States. as 
:it may deem proper. ' 

The Court has long reco~ized that there are matt<>rs that "clo 1101 
require jndici'al determination and yet are s11sceptihlc of it.'' m 

This ambiguity does not occur only w·ith r<.>spect to judicial m:t'!. 
ters. The snsceptibility of certain matters to dctel'minntion by nmr• 
than one branch occurs in the relations between all three brmiches. 

Congress may certainly delegate to otlwrs~ power which the -
legislature may rightfully exercise itsC'lf ... : The· conrts. 
for example, may make rules •. dirPetfog the retnrnin~ of 
writs and processes, the filing of deciarntions and other plead
ings, and other things of the same description. It will not 
be contended, that these things might not be done bv the 
legislature. wthout the intervei1tion~ of the courts; ye{ it is 
not alleged that the power may not be conferred on the judi-
cial department. 220 · 

Likewise, Congress may delegate to the e:s:ecuth·e branch the powE 

"~ Scalia, s11pra note 211. at 6. 
"'" 59 U.S. (18 How.) 272, 284 (1856). Accord, Opinion of the Justices, 87 N.H. 492, 4~ 

(1935). . 
This is not to deny, however, that there are C'erta\n powPrs that m:ty he <'ommlttPd Ml 

to one brnnd1. As Chief Justice Burger lias 11iade ct=. t."nitetl Stntes \'. ::S-lxon 418 U. 
683, 704' (1974): • 

The "'judicial power of the United StntPs" 'l"PSt~ in fedl'ral courts h'I' Art. ITT 
§ 1 of the Tonstitutlon cnn no more he l'h:rred mth the F.xecuth·e Branch than 
the Chief F.xecutlve, for example. can share ..-ah t~1e JndiC'inry the \"<'to power. or 
the Congress sl1are with the Judiciary tlie power to O'l'Hrlde n presidential 'l"C'to. 

Moreo\'er, "under certain circumstances the constltutlon:il rl'quirement of d11e pro<'' 
ls a reciulrement of judicial process." Crowell v. Benson, 2$5 U.S. 22, S7 (1932) (Brandt 
J., dls~ent\ng). . 

:no F.x Parte Bakelite Corp .• 279 U.S. 43~. 451 Cl!l!!.!ll. 
"'"'Wayman v. Southard, 23 U:S. (10 Wheat.) .1. 42-43 (1825) ()farsh:ill, C. J.). 
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t ~ make rules and regulations ·to carry· into effect a general policy 
c::tablishecl by the Congress in a-statute.221 

... 

I-Io\Te\'er, there are some matters which may be performed only by 
onr. branch of the government. Chief Justice :Uarshall recognized that 
there is a line 2:~ · 

which separate~ those important subjects, which must be 
entirely regulated by the legislature itself, from those of less 
interest, in which a general provision may be made, and 
power given to those who are to act under such general provi-
sions, to fill up the details. · 

There is likewise a line that separates each branch from the others, 
:mr.l a line that separates those subjects on which the bodies of only 
that branch.may act. · · 

)farshall also noted that "the line has not been exactly drawn," 
:md that "the precise boundary ... is a subject of delicate and diffi.
enlt inquiry, into which a court -will not enter unnecessarily." 223 The 
Constitution and the case law give only general contours of the line. 
· The Constitution vests "all legislative power herein granted in the 
Congress of the united States.:' 224 The Supreme Court has defined the 
<'xte11t of the legislative power frequently,225 and has stated in broad 
tr·rms that "Congress has ... exclusive constitutional authority to 
make laws necessary and proper to carry out the power vested by the 
Con:0titution 'in th!! Government of the United States, or in any De
I•:<rtment or Officer thereof,'" 226 and to set the policies by which the . 
rn1tion \Yill be governed. 

The executive })ower is the 'po-wer to see that the la\\S are faithfully 
c·xecuted, to recommend to Congress those laws that the President 
thinks wise, and to veto those he thinks bad.221 The Constitution also· 
Yests explicitly the appointment power (subject to certain regubtionc 
by Congress), the pardon power, the power to call forth the militia,. 
and the position of Commander-in-Chief of the armed forces, in the 
Prcsident.228 All of these specific powers are attributes of the execu
tive power. 

Finally, Chief ,Tustice :Marshall left no doubt that "it is emphati
cally the province and the duty of the judicial departn1ent to say what 
the law is. Those who apply the rule to particular cases, must of neces- · 
sity expound and interpret that rule." 229 The exposition of the rule, 

"·'l Td.; Rprln;:P.r v. Philippine Ishi11ds, 277 U.S. 189. 209, 210-11 (l!l!!S) (HohnPR & 
BranrJ,.is .• T.J" .• rlis~entini;:) ; Coxe. GLOllE, ·;:9th Cong., 1st Sess. 186 (18GG) (Rern!!rks of 
~ ..... l>n,·i~) ; 92 Co:sc. Hi:c. G44il {1940) (Itemark8 of Sen. Donnell) ; Sctllla, supm uote 
::1 i. at 4-7. 

'"'"Wayman v. Southard, 23 U.S. {10 Wheat.) 1, 46 (1825). 
=rd. 
'"" l'.S. Cox:>T. art. I. § 1. . 
"'' l·:.y .• Buckley v. Valeo, 424 U.S. 1 (1976) ; Anderson v. Dunn, 19 U.'8. {6 Wheat.) 

::111 Cls21 ). · 
'"' Y1,,rn::stown Sheet and Tube Co. v. Sawyer, 343 U.S. 579, fJSS-SO {1952). 
'"'' frl. at li87. 
,.,., 17.S. Coxin. art. II. § 2. 
''"' '.ll:>rhnr\"' >. ::\!nrll;;on •. 5--U.!';. (1 Crnnch) 137 (1803). "An :i<lmlnlstrntl\"'f' (\fllc-Pr In 

1: 1• 1!i:-0,·har.ie o" l1iR duties n1ny hnve occ!!~ion to h1t•·rpret und nppl,v n 1nw In Oi4!<·r to 
•·!.:·urc·t! ft. hnt. h~ r.au h:in~ no f.:Oeh rwc:a~ion in ortlf•r to dPt.-r111inf" the ri;.d1t!:I of prl\':tte 
n·;::autx. sin<"<' lie m:iy uot h<• con~tit11tlon:illy nuthorlzed to t:ike jurisdiction In r<>~r,r,ct 
1 .. ll:r•m." Opinion of the Jui;tlces, S7 X.II. 492, 4fJ5 (lfJ35). 
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]iowcv<'r, is not tlw 111ti111ak l'l'tich of the j11dicinl pow<'r: 

The awnr<l of cxccnlion is a part, and :rn csf'Pnt.ial part 
of every judgment passed by a court exercising the judicial 
power.230 

. .An awar<l of execution without a final judgment, however, would 
be premature. Thus, the courts have dm·eloped, from earliest times, 
.a r('quiremcnt·of finality in the exercise of the judicial power.m The 
constitutional "case or controversy''·-1wptircment reflects this unique 
aspect of the judicial power, for it. contains within it a requirement 
that the courts he the forum of last r<'sort.232 A court's power to apply 
the law with finality to particular cases is nn <'mpty power without 
the concomrnit.ant power to enforce its or<lers.233 Conv<'rscly, a body 
that does not exercise judicial power may not enforce its owri -or<lers.234 

This limitation is tacitly accepted in the proceedings of the admin
istrative agencies and independent regulatory bodies. Genefa1ly, the 
agencies do not have the power to enforce their own orders. They must 
seek judicial enforcement, either by direct application to the courts, 
-or through a request to the Attorney Gene1·al to seek enforcement in 
the courts, unless the parties voluntarily comply with the agency's 
determination. 235 

The power to issue writs is intimately connected with the power of· 
-enforcement. A writ is n command to tlo nu act that a court has de
termined .is appropriate in the circumstances of a particular case. It 
would be anomalous for .an executive agency or officer to issue a writ. 
It is an activity traditionally resen'ed to -courts, and exclusiYely within . 
the pro-dnce of fhe judicial power. 

<4 .. Poicers of the P1·oposed Bankruptcy Court 
· · Ag11inst this background of separation o:f powers, the determina
tion of the branch of government in which a nontenured bankruptcy 
court. is placed becomes important.,. because it defines the power that 
may be conferred upon the court. Some ha\'e suggested that the tenure 

• ~""'Gordon, •. United States. publlshP.d at 117 tr.8. 697, 702 '1S65) (T:in<>r. C. ;() reportPd 
~n United St:ites v. Jones. 119 U.S. 477. 478 (lRSG), :ind cited wlth-apprO\·nl ln Glidden Co. 
·T'. 7'<fanok, 370 U.S. i\30, 569 (19fl2l (Hru-l:m :r. ). 

::'1 Tntnn ,., t:nited States. 270 U.S. ::iGS (192fl); t:nlted States "· Ferreira, 54 L.S. (13 
How.) 40 (1852): Havburn CaRP.. C.8. (2 Dall.) 4G!l (17!12). 

""' S'ce cases note 231 s1111r«; BuTOJt et al.. 81/flr« note 1 :n, nt ~;,....:102. 
"'"Gordon , •. United States, 117 U.S. 697 (186ii). The court not onlr determines what 

substanth-e Jaw applies to the faets in the case befon• It, hut nlso determines the co!1'e
qnenr<•s tlrnt the lnw prescribes are to flow from its first <letermln:ition. This ls anothn 
ln,.tance of the application of the Jaw (of sanctions. damages. remedies, etc.). Only aftel." 
the court hns dP.termined the appropriate consequences may they be executed against or 
ln fR•or of one of the 1iartl<>s to the cnse. 
· """For. example. the execntiT'e, in the office of a pros<>r.utor. could not com·Ict. sentf'n<'e, 
and jail .1n lndh-hlnal, and then sPek a judicial detr-rmin:itlon of thP pronrl<'tY of his 
:wtion In light of the facts -0f the case .. '1cron7, Opinion of tlle .Tnstlcei<, 87 X.H. 4fl2. 
49;; (J!l;{fl). 

~"' TbP :"atlonal r,abor Rplntlons Roard pro\·fij.,,. an e:-:~mplt>. It must RPck enforcrrnent 
of lts orders in the courts of nppeals. N:itlonnl Labor Relations Act ~ ·lO(e), 29 U.S.C. 
-lGO(t>) (1970). . 

T" the extent thnt tht>re a1·e exe<>ntlons to thP J?<'DPr~l rnlt>. tllt>T' m:i.- hP <'ntr::!'oriv•rl 1tl'i!Pr 
the hP:ullnl?" of en""'" v:herP th!' go'l"PrnmPnt iF In phy"lcnl control of thP property or facility 
in rli~1111te-. or WhPrc tlu~ rro,·prnn1eo11t':;: nffirnwth·~ n1H•rn,·:i1 i::;; n nrprP011·i~dtp to n,.ttnn h'.\"' thP 
ri:irty to the dl"nute ($1lCb as in a Ji-censln~ prMeedin~). In those C':li;es in whl<'h no en· 
fm·<'<>mPnt -0rdPr Is nt>resMrv. the l!nvernment ls the r>ro•~utini:- party. ·see Hart. Tlle. Po1e~ 
nf the ro11(l•·es .. to Limit t11e .T11ri.•di<'-tio11 of Federal Courts: An E:cerr.ise in tlle Di«ler,fie, 
r.n H.~•n-. r •• nm·. 851, 13£2 (1953). Bankruptcy generally falls in nt>ither. of these 
.ca tegorles. 
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of the jriclo-es has no effect on what power may be conferred, arguing 
that. judicf.'1.l power is permissibly granted to any tribunal.236 Am.eri
Nm Ins. Oo. -i:. Ganter and Palmore 'l!. United States haYe been cited 
in support.237 However, as previously noted, those cases concerned geo
graphical areas over which CongressJuis plenary .power,238 and though 
judicial power mav have been granted, "the judicial Power of the 
United States" as~ defined in Article III, that .is, Federal judicial 
power, was clearly not granted. And as ::Ur. Justice Harlan suggested 
in Glidden Oo·~ v. Zdanol~, that distinction is crucial when. Congress 
:tttempts to exercise,,its powers within the States and within the con
tl·xt and confines of a Federal system. 239 

':Article I courts ••. are agencies of the legislative or executh·e 
branch." 240 Any grant of federal judicial power would be inconsistent 
with the doctrine of separat.ion of powers. The powers and jurisdic
tion that a bankruptcy court must exercise are extensive. The case law 
surrounding nontenured tribunals and suri·otmding the separation-of
powers doctrine are doubtful support for a grant of those powers and 
jurisdiction to a bankruptcy tribunal that is not granted judicial 
power. . 

The leading case. in support of the grant to an Executive Branch 
body of powers in the context of judicial procedures is· OmweU v. 
Benson. In that case, the Court upheld a grant of power to an admin
istrative agency of the fact-finding function, subject to review only 
on a clearly erroneous standard, in a case involving matters of 
private rights. The legislation in question, however, .. reserved an 
absolute right of appeal on all questions of law. The opinion stressed 
the limited nature of the grant involved, noting that "the statute 
has a limited application, being confined to ... the method of deter- . 
mining ~he· questions of fact, which arise in the routine of making 
f'Ompensatfon inrnrcls," 241 and that "there is no requirement. that in 
order to.maintain the essential attributes of judicial power, all deter
minations of fact in constitutional courts shall be made by.judges." 242 

Professor Sandal ow, in discussing the 8Cope of the 01'owell decision 
and the extent of the support it provides for nontenured courts, 
observed that the "Court's characterization of the· agency's power is 
not entirely accurate, since the latter necessarily determined issues 
of law also [in the first instance] .... " 243 However, he went on to 
f;tate that .in spite of the broader nature of the agency's power than 
that descnbed by the Court, "the agency's powers were not nearly 

""" Griswold 2ns:;. = 1'1. . 
"'" Pp. 18-22. 8/lpra. 
"""::170 Tl.ft r.·30. 54r,.:.47 (19112). 
"'" C:JirltlPn Co. , .. Zilunok, 370 U.R. !'i30. ;,fl!) (l!l!l2l (Don;rln~. J. <lls<Pntlng-). 
Chiflf J"n~tirP narger ]H\8 empha:-:izcr1 the point Yt'r~· r~f'f•ntly .. In N1ru-i11 r. [J1•r1t . .:;1ru. Xo. 

7;,. >;11. Xlip Oplnioi: of Bur;rrr. C .• T. 2 {l'.8. ::\far<·h 22. 1!177). n cn<P thnt eom·t>rnrd the 
r•·rpth'fltnPnt of Pxhnn:.;tlon of hahPns rPlllf'tlie~ in thP lol'al l>istrict of f;ohnnhia eonrt!o\ hf'
f.,, ... rPsnrt f'Olll!l IJp had to thr tu;;. District Court rnr thP D!strlet of Columbia. eu .. Ch!Pf 
.fi:~lif'1 1 . inn t•n11:·11rrt11 nc~e joinerl hy two otlu•r jn:-:ti<'fls. ~tntPfl. 

A <lo1:Jri•u~ that HllowPll trirn,fl'r of tlw hlstc1rlc hnhc·as forl•cli1·t!.1n to :111 Arti•·lP I 
c·onrt ('0111<1 rals<> "''f1aratlon-uf-pow"r~ <JllC'stlnns, sin~e thP trncliJional Grpat Wl"lt 
w:t!-: lnrtrfl'l~· n Tf'HIN1."· n~ninst C'Xe<:uth·e <lt'tentlou. 

041 :~8:t 11.~. 22. r.-1 (l!J~!!). 
''°Tri. nt ii1. 
~ .. , 8:u1cJ:i low 2H!JR. 
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as extensive. as those contemplated for the proposed bankruptcJ 
court." 2

H Professor Krattennin.ker went further: 245 

No administrative agency has snch powers ancl no case 
that I am nware of remotely suggests thn.t Congress can 
create tribunals "·ith such powers yet not tenure its judges. 

Thus, there is a reasonable, and perhans :L serious, doubt tlrnt th< 
powers· eont.emplate.d may he granted to a nontc1111re<l bench 
The precise extent of the ]imitations that would be required, how. 
ever, are uncertain. As Chief Justice .1farslrnll said, th~ line betweer 
the various powers tha.t mn.y be granted to different branches of the 
go\·ernment "has not been: exactly drawn," and "the precise ... 
boundary ... is a subject of delicate and difficult inquiry . . . ." 24

E 

Professor 'Wechsler suggests that in light of. the power to punis]1 
for contempt and to issue writs of execution, there is no room "tc 
regard the court as a judieialized administrative aO'ency in an area 
where the administrative process could be alternately employed." 241 

The courts have never held that an administrative agency, or execu
tive branch "court", could hold a jury trial, and the case law is clear 
that the right to a jury trial does not exist in the admil:iist.rative 
context.248 The power to enjoin a State court or official is a sensitive 
one, as the Snpreme Court recently stated,249 and the permissibility 
of a grant O'f such a power to other than a constitutional court is at 
best donbtfu]. Finallv. a g:nmt of the power to i!'c:11e a. writ of habc>a.c:; 
corpus to a nontenured bankruptcy court, especially to a State official, 
is similarly suspect.250 · 

In addition, the Department of .Justice has recognized that the 
broad grant of jurisdiction may raise constitutional issues if granted 
to a nontenured court.251 The Hearings and the Commission Report 
are replete with evidence of the need for expanded jurisdiction of the 
ban1.Tnptcy court.252 The Department reco.gnized, llO'wever, that the 

... '"· "'' T:'rattPnmnkrr 21i!l0. 
....,Waym:in v. Scinthard. 23 U.S. (10 WnPat.) 1. 4::. 46 (1825). The Jnstfoe~ ot: the 

~ew H'llmpshlre Supreme Court were not so reticent when It <'ame to the judiciary: 
[T]he function of trying and dc;c!cllnl? liti;?ation is i:trictly and exclusively for 
the judiciary whPn it I$ betwePn prirnte pnrties. neithPr of whom i:reks to come 
un<lpr the protection of a public interest and to have it upheld and maint.1ined 
for his bent>fit. · 

Oplninn of the Justices, S7 X.H. 492, 495 (19a5). _ 
"'~Wechsler 2705: pp. 30-.'31 eupn1. Acf'oi·d. Snn<'lalow 2700: Shapiro 2703. 
'"' .<:ce .4 tln" Roofing Co., Jnl'. 'I". Occnpatlonal ::.afety nn<l Health Rt'\"iew Commission, 

Xo. 75-746 (U.S. :IIar. 23. 1!177) : BATOR f't al .• 1<upra note 131. at :13~-:l!l; Xot1•, Applica
tirm Qf Co11.~tit11tio11al Guara,,tecs of Jury Tria.l to the A.dminiet1·atit:e Process, '5G !IAB\", L. 
RE\'. 2S2 (1942): . 

[T]hP trlnl by jnry contemplatPd in the 'feder:-.J :ond state constitutions not only 
r,.onlres th<> snhm!sslon of qnPstlons of faet to a !?ronp of impartinl men, b11t de
mqn•ls :t trial In a court with a judge to guide tl1e jar:; in perfromnm·e of Its 
functions. 

cltinl! Cnpltol Trnctlon v. Hof. 174 P.R 1 <189!'1) : Mlcldleton v. Texas ro"·er & Light Co., 
lOS TP". !l6 (l!llGl, a!!'d, 249 lJ.S. ·152 (191!)). 

FnrthPr. ·there ls •omP sn<:;?Pstl•lu In thf' <':t•e Jnw thnt "the ir1111rnntPf' [of n jllr'l"l !'nn
not d<'nrh·e a nnhllc official [undPr thP proposed l<'!!islntion. thP hankrnptr•· j•t<'ll!<>l of 
thP el!'<'l"Pt!on l!h·<>n him h'I" statute," Note. f?11pm, nt 292, citing )!c!nnlsh v. Board of Edu· 
cation. 187 ~.C. 4!l4 (1024). 

:<• Ynnnl!er v. Harris, 4(11 U.S. 3i (l!lil ). 
:-o S"·nln v. PrPSS!Py, Xo. 75-Sll. Sli[l Qpinlnn (If Bnr;!'er, C.J. 2 (U.S. :'.\!arl'h 22 l!Jii); 

DotP 240 811pra. • 
::;i LPttPr frnm P:itrlrln WnM .. h~t. Atty. nPllPl"Rl. Offi<'P 'Of T..Pl!l~lntfl•p . .\fl"nlr• to Don 

F:ilw:ird•. <'hnlrmnn. !';nh<'mnm. on Ch·IJ :incl Cnnstltntlonnl Ri::-hts. :'.\fnrrh lll. 1!l7i. nt :>,. 
ThP DPpnrtmPnt hn" opno•<>d e"pnncled jurl•cllctlon for the hnnkn1ptr\' t'onrts. Hcnri11'1R. 
pt. 4. Rt '.!O!li-!l~. thoni:h thP rPn•nn• srem to s111?::-Pi:t morp the pnrorhlnl interPst of thP 
t'nitl'I! ~t·•tes ns :t pofPntlnl <lpl•tor nf n honkrm•t r•tntP nnil n il<>•lrr tn h<> •uen In a 
morP fnmillnr fornm. tlrnn nny <'onsfltntlonnl ohjP<'tlon to exnnndPn· ~nri~<li<"tion. 

"'" ('o)l.mSSJOX REPORT, pt. I. nt SS-92; pt. II, at 30-33; Jfrarinys. pt. 4, nt 273G-37 
(Index). 
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''constitutional uncertainties posed by the expanded jurisdiction given 
t•> the bankruptcy courts in previous legislation (e.g., R.R. 31 and 
JI.H. 32) are eliminated in H.R. 6 by granting the bankruptcy courts 
.Article III status." 253 

In sum, the Constitution suggests that an independent bankruptcy 
court must be created under Article III. A1ticle III is the constitu-. 
tional norm, and th:e limited circumstances in which the courts have 
permitted departure from the requirements of Article III are not 
pr<•smt in the bankruptcy context. Even if they w·ere present, the text 
of the Constitution and the case law indicate that a comt created with
out regard to Article III most likely could not exercise the power 
1wi'Clcd by a bankruptcy court to carry out its proper functions . .In 
Yiew of Congress' independent obligation, and the Congressional oath, 
to sn pport tlie Constitution, the decision on this issue should not simply 
he thrown to the courts. Con~ress should establish the proposed bank
rnptcy court under Article III, with all of the protection that the · 
Framers intended for an independent judiciary. 

IV. API'K\.LS 

IT.R. 8200. in conjunction with the separation of the bankruptcy 
<·ourts from the district courts and the establishment of constitutional 
rnmts, remm·es the ·intermediate appellate step in present law of ap
peals t-0 the district courts. The bill permits appeals to go .directly 
tot he courts of appeals~ The reasons are based on sound judicial policy, 
and are independent of the need for a separate bankruptcy court . 

" 
A. THE PilESEXT APPELLATE STRuCTUilE 

' 
The presC>11t appellate procedure in bm1krupt.ry cases is the result 

of an crolution that paralleled the evolution of tlie hankruptc:y'conrts 
thC>mselves.254 Appeals from bankruptcy judges' decisions and orders 
lie to the district courts,255 and from there to the courts of appeals.256 

The practice and standards on appeal from a bankruptey judge to a 
district judge are nearly the same as the practice and standards on 
app<'al from any trial court to an appellate tribnnal.:!~r · 

Before the Chandler Act,258 refereC'f: in bankruptcy excrcisC>cl pow
<'r~· more akin to those of special mastC>rfl than of trial jm1gcs.2

"
9 Re

rirws of their orders proceeded as would review of special masters' 
or<l<'rs.2 co In Hm8, referees' jurisdiction was expancled.261 The appel
late procedure '\\·as also reYised to bring practice more into conformity 
wi!l1 g-eneral appellate practice.262 NeYC>rth('less, the reYision w·as not 
'"'rnpkte, an<l the power of the district. jndge to revie"· the reforC>c's 
finrling remained greater than that of an ortlinary appellate triLmial.263 

·. - : : t•i trr .. x11prfl JlOfP. 2!;1. at 3. 
::~- 1 Jin. ?-4 1mm·n . 
,-.-. "••r.. :!n,._ l1 r.!".C. r.1r. (l!liOl ; nnles SOl-O:i. 
'·:r. ~•·r. 24n. 11 T".RC. 4ia ll!liO). 
,-.~ -"''" !!Cllf'ml/y ltnl1•s SOl-14; Arh-IROr)' Commltl<'P Xotps to Tinl!'~ SOl-14, ColliPrs 

l'.•.!!;•·
1
hll't. E1l!tln~.fnn~rupt<;':,,::\1;.Ln~d Rnle~. pt. 2, nt !JG2-71 (l!lilll. 

- 1·t of .ft1tH' :,::_, l!l.,R_ r. a1.1. a:! ~tnt. R40. 
,., kr" ,\d of .Tnl,\· l. lS!lS. c. :041, § 3!ln(n). :io Rtnt. !H4. !'i!'i:i-iiG: Jl. 2 R11pra. 

nl ";·;~·~':" IT. n. R1;i•. Xo. 140!1, 7fith Con~ .• 1st !Sess. 11 (1!l37); lleuri11g.~. supp. npp. pt. 1, 

,.,, .l•·t or JtmP 22. l!l::S. <'· ·a71i, ii2 Stat. 'l40, S:ii-r.S: Tfeuri11g~. i<nnp. nnn. rt. 1. nt r..~::. 
i:s ~"'II.It. TI1:r. Xn. HO!l, 15th f'.ong., lst Sr.Rs. 11 (l!l::i): llenrin!fll, 1mpp. llJIJl. 11t. 1, nt 

'"' fo .,.,. T.ln1lholm, 1::4. F. Supp. '301 (D.N.D. l!lii;;), See n1111sdon v. Federal I,and Bank, 
1 ::; r··.2,1 8.1 llHl1 Cir. 1!!4~). 
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APPENDIX II 

Reprinted from ·Hearings on H.R. 31 and H.R .. 32 Before the: 
Subcornm. on Civil and Constitutional Rights of the House 
Comm. on the Judiciary, 94th Cong., 1st and 2d Sess., pt. 4, 
at 2682-2706 (1975-76). 

[The following letter from Chairmun Rodino was sent to several 
constitutional -experts. The replies received follow the Chairman's 
ktter.] 

APRIL 30, 1970. 
There ar.e presently pending before the Committee on the Judiciary two bills, 

Il.R. 31 and H.R. 32, which would substantially revise the Bankruptcy Act. Both 
bills contemplate.the establishment of a new court syst<:m to process bankruptcy 
ca~es. 

H.R. 31, drafted by the Congressionally created Commission on the Bankruptcy 
I,:i.ws of the United States, wculd establish an "..:\.::ticle I court", the judges of 
wl:ich would be appointed by the President, by and with the adl'ice and consent 
of the Senate, for fifteen year terms. The Corurnission modeled its new banh-rnptcy 
court after the United States Tax Cou:-t, 26 U.S.C . .A. 7441-7448. H:R. 32, drafted 
l.Jy the National Conference of Bankru:;tcy Jud.ges, would create the same sort 
of court, with the same_~ttributes, but the judges would be appointed by the"cir· 
cuit council which go.-erns the district in which the judge is to sit. . 

Unrler both bins, the bankrupt::y judges would be remo·rnble only for incapacit;r, 
n:isconduct, or neglect of duty. The remo>al procedure requires the Director o!. 
tlie .Administrative Office of the U.S. Courts to report poBsible grounds for re
rnm·al to the Chief Justice, wllo must appoint a judge of the United States to. 
investigate the charges. Ir the in?estii;atin;; judge finds sufficient grounds for the
fi!ing of charges, he must report to the Chief Justice. The Chief ·Justice must 
furnish a copy Of the charges to the bankruptcy judge, WhO is given an opportunity 
tP defend himself, and must appoint a. commission of three other judges to hear 
ancl determine the charges: The commission's determination is subject to reYiew 
h;;- the Courts of App<'al nnd the Supreme Court. 

The new court, under bills, would be gi>en jurisdiction broader .than that · 
prl'i;ently exercised by district courts sitting in bankruptcy and by referees in 
lo:mkruptcy. The goal of both the Commission and the Judges was to create an 
i11lh·11encle11t bankruptcy court that could bear all matters that might arise if 
tht•. administration of a bankruptcy case. Thus, the present distinction between 
snuunary and plenary jurisdiction of the referee, based on possession of property 
lo~- the debtor or trustee ( essentiaily maldng summary jurisdiction in rem 
wunld be abolished. The court's process would run throughout the Unitecl States 
ancl all actions related to a bankrupt estate would be tried in the new bankruptcy 
1·nnrt. See WiU,iam.~ °"· A.11,.str·ian, 331 U.S. G42 (1947) ; Schumacher v. Beeler, 2G3 
i-.:-:. :3G7 (H.l34). The court would not exercise any criminal jurisdiction. All ac-
t inlls whld1 could be brought in the l.mnkruptcy court would be remoyal.Jle to the 
ha 11l·:rnptcy court, from either State or rederal courts. 

I 11 addition, the new h:mkru11tcy court would })e ~iven all power", judicial in 
11:\ 111r<', nccess..'lr,r to carry out its responsibilities, including the power to cite and 
l'1111ish contempts, to 110ld jury trials, to enjoin other courts and proceeding-s in 
I h··m, and to enter jmJ;;mcnt and issue writs of execution. Its or1lers "·ouhl he 
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final unless nppenled, much in the 1mme way that the orders o! a district court 
are final. Under ll.R. 31, appeals would i;o to the district court; under H.n. 3:!, 
they would lie to the circuit court of appeali;. 
. As part of the Committee's study of these proposals, we wish to examine the 
constitutionality ot. conferring the jurisdiction con.tcm11latcd on the courts d~ 
scribed above. We wish to consitler the:m issues both in terms of what would 
withstand attack before the Supreme Court, and in terms or Congress' independ
ent responsibi~ity to determine the constitutionality of legislation. We request 
:your consideration of this problem. Specifically, we would like you to address the. 
following questions: · 

· 1. What is the constitutional status of the described. courts, if such a deter· 
mination is important? 

' 2. 'May either of the courts described exerci!'e the .full jurisdiction described~
It. not, what limits must be placed on their powers? 

3. Does the exercise of the jurisdiction described constitute the exercise of "the 
judicial power of tbe United States" as described in Article III, section l, of tile 
Constitution? It. not, what does constitute the exercise of tlie judicial power~ 

4. May the powers and jurisdiction described be exercised by anyone other 
than a life-tenured, salary-protected judge, or an appointee of such a judge,· 
who is undP.r the judge's supervision, control and re,·iew? 

. One solution, short of creation of Article III courts, which has been posed 
to the problems raised by these questions, is to create a bankruptcy court th:i.t. 
is an adjunct of the circuit courts of appeals, much as the current bankruptcy 
courts are adjuncts of the district courts. The Judges bill, H.R. 32, in large part 
attempts to achie¥e this result, by vesting appointment and appellate powf'r 
in the circuit courts. The .Committee would be intere;;ted in your opinion on 
the constraints that the Constitution places on such an arrangement. Specifically, 

· ~. How much control, and of what sort, must the bill allow the circuit court 
to retain ove>: the bankruptcy judge? 

. 6. Does that control include the power to remove t'he bankruptcy judges fol" 
other than cause, or in other than the method outlined above? · _ 
·. 7. Does it include the power to bear new evidence on review or appeal of a 
decision of a brankruptcy judge? .. · 

8. May the bankruptcy court be gin.•n the power to cite for contempt, hold· 
jury trials, enter :final judgments, and issue writs of execution? 
· The present relationship between the referees and the district courts come 

close to little effective control. Except for historical consideraUons, does current 
l:iw delegate too mnch power to the referees? 

Little has been written in this area. specific:i.lly discussing the constitutional 
status of the proposed bankruptcy courts. The Commission's Report dismissed 
the issue as unimportant. However, a recent article by W. Plumb, The Tax }f,cc
-0mmendations of the Commission on the Bankruptcy La1cs: Ta:i: Procedure, 88 
Harv. L. Rev. 1360, 1457-69 (1975), does address the issue directly. We would 
appreciate your. review of that portion of Mr. Plumb·s work, and your comment;; 
on it. 

Finally, the recent case of Buc?.:ley v. Valeo, holding the composition of tlle . 
Federal Election Commission in violation of the Appointments Clause, Article II, 
section 2, of the Constitution, btts raised the i!'sue of the method of appoint-· 
ment of the first bankruptcy judges to serve on the new court. The Commission 
bill recommends to the President that he appoint those bankruptcy judges cur
rently serving who nre qualified to sen-e on the· new court The Judges bill, 
however, automatically e:itends the terms of sitting referees to the effective 
date of the Act (one year after enactment), and then makes the sitting referees 
in office on the effective date of the Act bankruptcy judges of the ·new court 
for a six yeal" transitional term. At the end of the six year transitional tern1, 
the bill requires the judicial councils to make appointments of new judges from 
sitting judges, so far as practicable. 

1n light of Bu-c1;le11 and rele>ant case "iaw, we wish to ascertain the constitn· 
tionality of such an automatic "fold-in" for the six year transitional term, and 
of the preference required for the first full term. This question should be con
sidered in foul" possible settings ; namely, transition from the current system of 
appointment by the district courts for six year terms to a. position with limited 
jurisdiction, to each of the three court structures outlined abo>e, and to a full 
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Article III court. An additional alternative may be to stagger the appointments. 
or the new bankruptcy judges so that all current judges would be continued in 
office until the end of their current terms, regardless of the etrective date of 
the .Act, while new judges are appointed to ·fill the vacancies that arise, thus. 
creating a court where judges apPointed by different methods sit concurrently.· 
Would your answers be different if the referees were continued !or the transF 
tional term as referees with e:q>anded powers, rather than as bankrnptcy· 
judges? . 

'.!.'he Committe would deeply appreciate your consideration. or tbe questions 
presented, and as detailed a response as you are able to prepare within the next 
fe\v weeks. 

With best regards. 
Sincerely, 

Hon. PE'l'EB w. ROD!:\O, Jr .. M:.C. 

PETER W. RODINO, Jr., 
Cliairman. 

COVINGTON & BURLING, 
Washi119ton, D.C., June S, 1976. · 

Ch.:zirman, Committee on. the Judicia,..,,, HoU&e of Repreaen.tatwea, Washiw.7-· 
. . ton.,.D.C. 

DEAR CoNoRESSMAN Roorno: This will resPond to your letter or April '30 con-
cerning the proposed bankruptcy legislation. ;· 

I assume the letter was directed to me because of my involvement in Bu.ckleu 
v. Valeo, and I will limit my comments to the questions you raise on that sub-: 
ject, e.xcept.for a few preliminary. general.observations. 

O::i the Article III question, it seems pretty clear to me that the proposed 
bunkruptey court would indeed be exercising. the judicial power of the United 
~tatcs and would have to be constituted in accordance with the requirements . 
of Article III. Mr. Plumb's argument to that effect is, I believe,. highly persua
si\·e. I! Congress for some reason does not wish to create an Article III court, 
c·onceivably the. problem: could be· resolved by making the court an adjunct of 
the courts of appeals; I have no expertise on precisely how much control by 
them would be required, or whether current la\v delegates too much power to . 
the referees. · 

As to the Buckley v. Valeo question, on the assumption (contrary to my belief) 
that the bankruptcy court coµld be e$tl1blisbed as a legislative court not subject 
to Article III, I see no substantial problem ·with the provisions of H.R. 32 regard
ing continuance of sitting referees in office as bankruptcy judges of the new 
court. The governing cases are "Shoemaker v. United States, 147, U.S. 282 (1803), 
which held that "CQngress may increase the power and duties or an existin;; 
office without thereby rendering it necessary that the incumbent should be 
again nominated and appointed," 147 U.S. at 301, and Wood v. United State.~. 
101 U.S. 414 (1882), which is to the same effect. The referees are alreaclv 
inferior officers of the United States and have been appointed properly by th

0

e 
courts pursuant to ATticle II, Section .2, clause 2 of the· Constitution. The 
Shoemaker and Wooti cases stand !or the proposition that such officials may 
be changed in rank, or given increased powers· and duties, by Congress without 
a new Article II appointment. While there is a suggestion in Shoemaker that the 
result might be otherwise i! the additional duties were not "germane to the 
offices already held by" the officers in question, id., I do not believe that could 
reasonably be argued with respect to the transformation of the referees into 
bankruptcy judges. 

Even i! tbe new bankruptcy court must be an .Article III court, the same 
result would follow. While historically J.rticle III judges have been selected 
through appointment by the President and confirmation by the Senate, the .fact 
is that Article III prescribed no means for appointments of judges; the operative 
provision remains_ Article II, Section 2, clause 2, which permits Congress "by 
law [to] vest tbe appointment or such inferior officers, .as they think proper. 
in the President .alone, in the courts o! law, or in the heads of departments." 
Under tbis language, all judges or inferior courts-that is, of all courts other 
th:m the Supreme Court-could· be selected, pursuant to Act or Congress. by 
means other than presidential.appointment and Sennte confirmation: e.g., federal 
judges could be appointed by the Attorney General. or district judges could l1e 
appointed by the courts of appeals. It would follow that, since the referees h:t\"e 
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properly been appointed by courts of law, and since Article III judges may b~ 
appointed in the same manner, the II.H. 32 provision is not troublesome. And as 
~ndicated above, I do not think that the ehani.:e from referee to bankruptcy 
Judge (whether Article lll judge or not) would involve so drastic :m expansion 
Of prior powers and duties as to require a new appointmeµt under the "gcrmane
ness'' requirement suggested by Shoemaker. 

Yours sincerely, 
BEICE M. Cu.GETZ', Esq. 

JONES, DAY, REAVIS & POGUE, 
Washington, D.C., May 2~, 1916. 

In Re: H.R. 31 and H.R. 32-Revision of the Bankruptcy Act. 
Hon .. PETEB w. RODINO, Jr., 
Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN RODINO: Your letter of May 5th has been on my desk for 
some time while I have tried to think through my response. The questions you 
have asked are important and difficult ones, and a complete ans\ver to them 
would involve much research, and take more time than I ha•e available. I have 
finally concluded that I should respond with a shorter letter in which I will 
try to give you the substance ·of my thinking in this area. 
· In this letter, I will follow the numbers indicated with respect to the questions 

stated in your letter. 
1. The courts which would be established under H.R. 31 'and R.R. 32, as sum

marized in your letter, would be courts established under the power of Congress 
to legislate, that is, they would be Article I courts. In my view, there is no 
doubt of the J>OWPr of Congress to establish such courts. · . 
· Under clause 4 of Section 8 of Article I of the Constitution, Congress is 

expressly given power "To establii:h ..• 11nif-0rm_Laws on the subject of Bank
ruptcies throughout the United States"; and by clause .18 of the same Section, 
Congress is given power "To make all Laws which shall be necessary and proper 
:for carrying into Execution the foregoing Powers, ... " This is similar to the 
power given to Congress by clause 1 of the same ·section "To lay and coliect 
Taxes," under which, with the "necessary and proper" clause, Congress has 
established the United. States Tax Court, and various other tribunals at various 
times. such as courts for the Territories of the United States, and for the District 
of Columbia. 

·The constitutional validity of such courts cannot seriously be questioned. 
The decisions go back as far as 1828, when American Insurance Co. v. Canter, 1 
Peters 511, was decided. That case upheld the power of Con~ess to establish 
Territorial courts in Florida, although they were not Article III courts, that is, 
"such inferior Courts as the Congress may from time to time ordain and es
tablish" under Section I of Article III. See also Cary v. Curtis, 3 Howard 236, 
245 (1845), where the Court said that "The judicial power of-the United States" 
is "dependent from its distribution and organization. and for the modes of its 
exercise, entirely upon the action of Congress, who possess the sole power 
of cre.'.l.ting tbe tribunals (inferior to the Supreme Court) ... and of investing 
them with jurisdiction, either limited, concurrent, or exclusi•e, and of with
holding jurisdiction from them in the exact degrees and character which to 
Congress may seem proper for the public good." 

The most recent expression of the law in this area .is found in the decision of 
Palmore v. United. States, 411 U.S. 389 (1973), which upheld the constitutional 
validity of the courts established by Congress for the District of Columbia by the 
District of Columbia Reform and Criminal Procedure .A.ct of 1970, 84 Stat. 473-
specifically the Superior Court for the District of Columbia and the District of 
Columbia Court of Appeals. In an opinion by Mr. Justice White, the Court re
viewed the decisions in this area, and specifically uphe1d the power of Congress 
to establish these courts under Article I of the Constitution rather than under 
Article III. 

In my view, the proposed bankruptcy courts would be '>alidly established by 
Congress under the powers given to them by Article I of the Constitution. 

2. In my view, the courts described could validly exercise the full juris· 
diction described in your letter. I have not seen the exact terms of the bills re
ferred to in your letter, and it may be that there are some special situations 
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67 
or circumstances which would present questions. Generally speaking, though, 
I would not think there was reason to doubt the constitutional validity o! giving 
the courts a broad jurisdiction, us long as it was adequately connected with 
the power given by the Constitution to Congress tu establish "uniform laws on the 
subject or Bankruptcies throughout the United States." · 

a. The exercise of the jurisdiction described would constitute the exercise 
of "the judicial power of the United States," but the power may be exercised 
under Article I, as well as under Article III. This matter is fully discussed in 
the Palmore decision, which seems to me to leave no real basis for a ralid con.
stitutional doubt. · 

4. From the discussion above, and specifically from the Palmore decision, it 
follows that the powers and jurisdiction described may be exercised by a judge 
appointed under a statute authorized by Article I, that is, by a judge who is 
not life tenured or salary protected. · 

I now turn to your second group of questions. 
ln my view, as presently advised, it would be undesirable to make the 

bankruptcy courts be adjuncts of the circuit courts of appeals. Those courts :ire 
overwhelmed with business as they now stand. :\lorem·er they are not very 
well organized nor qualified to carry out administrative duties. It would he 
my best judgment or guess that assigning control to the circuit courts of 
appeals would mean that assigning control to the circuit courts of appeals would 
mean, as a practical matter, that there was very little effective control. ·· 
· I turn ·now to your specific questions in this area. 

5. As far as I can see, there is no amount of control which "must" be allowed 
by the bill to the circuit courts. It seems to me that that is entirely a matter 
for the judgment of Congress. In my own view, it would be highly undesirable 
to have the appointing power in the circuit courts. If we are to have separate 
bankruptcy courts-which I favor-I think that the appointment should be .bY 
the Prt!sident, with confirmation by the Senate. However, as I have indicated. the 
amount of control which should be e::;;:ercised by the circuit courts. of appeals is, 
in my opinion, and within very wide limits, subject to determination by Congress. 

6. I do not :suppose that control should be given to the courts of appeals 
to remove the bankruptcy judges for other than cause. 

7. As far as I can see, the Constitution makes no requirement as to whether 
the circuit courts of. appeals could .hear new evidence on review or .appeal of a 
decision of a bankruptcy court. As I see it, this is entirely a matter for Congress • 
My own recommendation would be that Congress should not provide for hear
ing new evidence. In this connection, the method Jong followed for review of 
decisions of the United States Court seems to provide a good analogy. 

8. In my view the powers given to Congress by Article I of the Constitution 
are sufficient to enable Congress to establish bankruptcy courts which have powers 
to cite for contempt, hold jury trials, enter final judgments, and issue writs of 
execution. Such powers have long been exercised by Territorial courts, and are 
now exercised in the District of Columbia. Similar powers were exercised by the 
Court of Claims during the long period before it came to be regarded as an 
Article III court. . 

I have examined l\Ir. Plumb's article in 88 Harv. L. Rev. 1360, specifically at 
pages 1457-69. This seems to me to be an excellent discussion of tbe probli:ms, 
including a useful assessment of the far from clear opinions in National Mutu12l 
Insurance Co. v. Tide1catcr Transfer Co., 337 U.S. 582 (1949). I would agree with 
Mr. Plumb that there is no doubt. of the constitutional validity i! a statute en
acted by Congress. which assigns to an Article I· court the ordinary problems of 
the "administration" of bankruptcy. I would also agree with Mr. Plumb that 
the constitutional validity of such a statute may "be N.':;arded as at best un
certain at least so far as it [the bankruptcy court] would have .inrisdiction of 
suits by the trustee ngainst adverse parties other than the United States." 88 
Harv. J,. Rev. 1468. That much is novel, and, as far as I know, not directly 
supported by any dcdsion o! the Supreme Court of the United States. However, 
I know of no decision which holds that a statute giving the court such powers 
would be unconstitutional. And I think that it is at least fairlv arguable that 
giving a bankruptcy co'Grt such jurisdiction does come within t.he power given 
to Con~ress by the Con!':titution "To establish .•. uniform Laws on tbe subject 
of Bankruptcies throughout the United States.'' i::uch suits "hy the trustees 
against adverse parties other than the United States" are surely n direct in
cident of the bankruptcy. They must be resolved if the bankruptcy is effective. 
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Considering the broad interpretation usually given to the "necessary and proper" 
-clause, I should think that a strong case could be made for the proposition that 
the enactment of such powers in the bankruptcy court is "necessary and proper'' 
to the effective exercise by Congress of its power to make a Uniform Bankruptcy 
Act, if that is the judgment of Congress. 

With respect to the transitional designation of. judges for the new bankruptcy 
court, tlle problems are l:i.rgely novel, :ind extremely difficult. I do not think 
that the recent decision in Buckley , •. Valeo bas much to do with this, since it 

·did not in>olve any "fold-in." There remains the question whether Congress can 
constitutionally carry forward existing appointees into the new courts, if new 
bankruptcy courts are established. 

Here, again, the analogy of the Tax Court is fairly close. When the Tax Court 
·was made an Article I court, about 1970, the existing judges were folded-in, and 
that seemed the natural and appropriate thing to do. As far as I :know, the con
_stitutional validity of this lms never been questioned. Nevertheless, the judges 
involved had pre-riously been named {and confirmed) to "an independent agency 
.in the executiYe branch of the government," which, despite the fact that it looked 
and acted like a court, actu.ally exercised no judicial power. See Olcl Colony 
·Tru8t Co. v. Commissioner, 279 U.S. 716 (1929). When-the Tax Court became 
an Article I court, judicial power was conferred on it, as Congress had power 
to do, E:c parte B(Lkelite Corp., 279 U.S. 438, 449 (1929), where the Court said 
that- . 

It long bas been settled that Article III does not express the full authority 
of Congress to create courts, and that other Articles invest Congress with 
power in the exertion of which it may create inferior tourts and clothe them 
with functions deemed essential or helpful in carrying those powers into 
execution. . 

. Thus; "judicial power" was first conferred on the judges of. the Tax Court 
when, in 1970, it became an Article I court. It could have been contended, with 
'some plausibility, that these judges then filled a new office, e:s:ercising judicial 
I>ower, while they previously had been in the "executive branch of the govern
ment" with the consequence that a new nomination a'nd confirmation was re
quired. Though such an ~rgument can be made mechanically or analytically, 
it does not have much of substance to it. Though the judges of the Tax Court 
did not exercise "judicial power" before 1970, Congress had authorized that they 
.'be called judges and that their tribunal should be known as the "Tax Court of 
the United States." And the tribunal did, from the beginning, act m.-e a court. 
·There was, undoubtedly, some change when the formal "judicial power" was 
_conferred on them, but it was not a very great change. To say that that required 
,new nomination and confirmation would be a little like saying that nll the judges 
of the lower federal courts required new nomination and confirmation in 1875 
when, for the first time {except for a very brief period early in the nineteenth 
century) .federal question jurisdiC'Uon was conferred on them. 
, Another analogy is found in the membership of the United .States Commission 
on Civil Rights. This agency was first created by Congress in 1957. At sll times, 
.it bas had a limited duration, the period of its duration having been extended 
by Congress on sP.veral ocrasions. Persons have been nominated and confirmed 
as members of the Ci-ril Rig-hts Commission. It could be contended that this 
nomination and confirmation was for the term ending with the then expiration of 
.the Commission. Thus, when that term was extended by Congress, it could be 
·contended that a new nomination and confirmation was requirPd, since the mem
_bers were thE>n entering into a new term. Or, to put it another way, it could 
.be contended that Conµess. by extending the term of the Commission, was 
actually designating the members for the new term. Actually, no .such conten
_tion has ever been made. Several mPmbers of the Coll)riiission have held office 
-0ver one or more extensions of the tPrm, and this has never been regarded as 
.amounting to an appointmPnt for a new term. 
: I would conclude that there is no suhst11ntial doubt about the constitutional 
ynlidity of the folding-in of the judgt>s of the United States Tax Court, -although 
I recoimizP. that I ran point to no riPrision which C'lParlv P"t<ihli"h"" this. Jf r Sim 
·i;:onnd in this conclusion, it is an important step towards resolving the problem 

. with rPsnect to the judges of the proposPd bankruptcy court. . 
. There MP differPncPS. In the cai::"' of the United States Tax Court (and of 
the· United States Commission on Civil Rights) the persons involved had been 
"nominated by the President and confirmed by tbe Senate. In the case o! the 
present referees in bankruptcy (often called today "bankruptcy judges") the 
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appolntments have been by district courts, and none of them has been noml 
nated or confirmed. To this extent, the analogy of the judges of the Tax Court is 
not controlling. However, the referees in bankruptcy have been exercising judi
cial powers, though under the direction and <."Ontrol of the district judges. They 
could contin~e to exercise essentially the same powers once the new court was 
established, though, presumably, under the direction of the United States Courts 
of Appeals. 

I think it is fairly arguable that a suitable transfer provision with respect to 
the referees would be constitutional I would not myself favor appointment by 
the judicial councils. In the long run, I think that the judges of the bankruptcy 
court should be nominated by the President and confirmed -by the Senate, just 
as is the case now with respect to the judges of the Tax Court. Still, there are 
problems about .doing this all at once, and one of these problems is the sheer 
difficulty of getting on with the work in the bankruptcy court while the nomina
tions and confi.rnmtions are being carried ouL Although I cannot point to a case 
upholding it, I would think that a strong case can be made for the proposition 
that the existing referees should continue in office, subject to supen·ision by the 
circuit courts .of appeals, and, perhaps, for staggered terms of two years, four 
years, and six years, and that thel.r successors, after the completion of these 
terms, would be nominated by the President and confirmed by the Senate . 
If the existing referees have appointments for designated terms, it could be 

provided that they should continue as judges of. the bankruptcy court until the 
expiration of those terms. This is, in essence, what was done with the judges 
of the United States Tax Court. That would provide for staggered separations, 
so that all of the new appointments would not come at once. If it was thought 
to be helpful, the existing referees could be continued as referees, with expanded 
powers, until the expiration of their terms, at which point their successors 
would be named as bankruptcy judges. As I have indicated, I would favor that 
the designation at that time should be made by the President, with confirmation 
by the Senate~ although I am by no means prepared to say that .appointment by 
the judicial councils would be unconstitutional. After all, the Constitution does 
provide (Article II, Section 2, clause 2) that "the congress may·by Law vest 
the Appointment of such inferior Officers, as they think proper, in the President 
alone, in the Courts of Law, or in the Heads of Departments." However, as far 
as I know, Congress has never authorized the appointment of judges, or the ap
pointment of persons directly exercising judiC'ial power under either Article I or 
Articld III, in the Courts of Law, or in anyone other than the President, with· 
confirmation by the Senate. ·. : · 

As I said at the beginning of this letter, the questions which you ask are large 
and complex-as well as significant and interesting. I trust that you will under
stand that I have not undertaken to give comprehensive consideration to all of 
the problems. I have, however, drawn on my study and experience, including 
participation as a counsel in cases as far apart in time as O'Donoghue v. Uni.ted. 
States, 289 U.S. 516 (1933}. and Palmore v. United States, 411 U.S. 389 (1973). 

I hope that these responses to your q_uestions wiH he of some use to you and 
to your Committee. 

With best wishes, 
Very truly yours, 

Hon. PETER_ W; RonINO, Jr., 

ERWIN N. GRISWOLD. 

GEORGETOWN UNI\"ERBITYLAW CENTER, 
Washington, D.O., June SO, 1976. 

Committee cm the Judiciary, House of Representatives, 
Washington, n.C. 

DEA.n CHAIRMAN RomNo: Please ~xcuse m:v delay in responding to your request 
for my views concerning the constitutionality of the pending bankruptcy bills. 
I appreciate greatly your giving me an opportunity to express my views on 
these issues. 

As a preliminary matter. I should like to disclose a posc;ible snu~<'e of hias. 
My collea.,.ne, Denn l!'rank Flegal, litigated the cllse of Palmore v. Umted States, 
411 U.S. 389 (1973) and as I bPcamt? convinced that his position was correct I 
assisted in development of the Palnwrc brief before the Supreme CourL As you 
are aware, that case is now before the Supreme Court again where one of the 
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issues is whether Congress may commit all post-con-riction habeas corpus claims 
to federally-created Article I courts exclusive of Article III tribunals. I am 
presently assisting Denn Flegal in the ·preparation of that brief. While I have 
thus come to have some views on the meaning cf the Article III requirements, 
I nevertheless believe they have co:ne. from an initial inquiry that was open 
minded. 

In analyzing the questions you have presented, I think certain caveats are in 
order. First, I believe Congress truly bas a large role to play in this area. While 

·the federal judiciary would undoubtedly have the final say with respect to the 
constitutionality of the proposals you have outlined, thtre is much room here for 
deference to Congressional insights. In particular, if the Congress fully considers 
the matter and provides solid data and historical support for committing some 
of these issues to Article I courts, I believe the Supreme Court would be at least 
pre-disposed to respect that judgment. For the cases suggest that the Court is 
seeking to gi>e a practical, not simply theoretical, content to Llie legal requirement 
that .Article III mandates a tenured judiciary in some instances. On the other 
hand, if the Congressional decision is ultimately to be only a reflection of the 
relative political power of those who wish to protect incumbent bankruptcy 
referees as against those who believe in a strong and indej;.cndent judiciary, then 
I would assume the resultant Congressional determination (if it would be of any 
utility at all) would probably simply constitute one more reason for the federal 
courts to impose a contrary will on the Congress. In short, if Congress shows a 
careful concern for the values underlying ,j.rticle III, I would expect your resolu
tion of this difficult issue to carry great weight with the Court. 

Second, this is a most difficult area of constitutional law. The precedents are 
horribly murky, doctrinal confusion abounds, and the constitutional text is by 
no means clear. No litigant bas ever prevailed in the Supreme Court uPon a claim 
that be had a constitutional right to trial or appeal before a tenured federal 
judge.. On the other band, judges have prevailed in claims that they were entitled 
to Article III protection and all the decisions seem to assume that there remains 
a bedrock of cases, as yet not described, fer whkh the Constitution requires a 
.tenured federal judiciary. 

Because I am sure you and your committee. have reviewed the precedents, I 
see.no need to repeat them here. Instead, I will confine myself to trying to state 
what I believe.a fresh look at the Constitution and the cases decided to date sµg-_ 
gest are, or should be, the pre>ailing constitutional norms. 

By way of summary, I should say that I have reviewed Mr. Plumb's article, as 
you requested, and am lan~ely in airreement with it. Clearly, the judi:es you 
describe under both pending bills would be "Article I judges" because in neither 
case would they enjoy life tenure. The is~ue, then, would be whether Congress 
may simultaneously (1) create a federal bankruptcy court of nation-wide juris
diction and (2) not tenure the judges on that court. This statement of the issue 
is important, I believe, because it goes to the core of the meaning of Article Ill, 
§ 1. I do not believe that the text can be said to require that certain cases must 
.be beard by Article III judges; Congress can always leave federal law to be 
enforced by the state courts. Rather, Articla III, § 1 is designed to state a limit 
on the Power of Congress to establish a federal judicial system. The true con· 
stitutional question, end the precise issue in this case, is once Con1?;ress decides 
to. commit an aspect of federal law .to a federally-created judiciary, must that 
judiciary be tenured? 

I would begin by concluding that the present practke of utilizing referees in 
bankruptcy is no supPort for the constitutionality of either H.R. 31 or H.R. 32. 
While I do not douht that portions of a matter that must be heard by an Article 
III judge may be delegated by him to someone not enjoying life tenure, under the 
bills you describe the contemplated new judges would b~ far too independent to 
qualif:v under such an e:x:Pmptlon. If the Constitution requires that a matter be 
heard by an Article III judge. I would simply assume that this means he, not his 
delP.~ate. could hold jurv trials or nunii::h fnr ronternpt nr PntPr final ;iuihnnents. 
Otherwise, such a constitutional rule would ba•e no -independent significance. 
These bills would apnarently pi;:tahlich only a limitP.d anl)f>ll<1te rPviP.w fnnrtion 
for Article III judS?:el< over the dPCii::ions of the newly-crPated bankruptcy judges. 

That these federally-created Article I judges would be construing and en
forcing federal law is not_ of course, the end of the matter. As Mr. Plumh points 
out, Congress bas been h<>ld to have power to establish Article I courts that ad· 
minister federal law in the territories, in the District of Columbia and in suits 
against the United States. 
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However, I do believe that the ·fact that the bills propose to create federal 
judges hearing federal cases is still the most important consideration. I can find 
no other way to read Article III, §1 of the constitution ~cept as a statement that 
when Congress decides to commit federal issues to a tribunal for judicial resolu
tion, it must ordinarily tenure that tribunal. Any other reading of that section o! 
the constitution simply reduces it to (1) a guarantee of tenure for Supreme Court 
justices and (2) a suggestion that Congress consider tenuring judges when any 
other federal court is established. The territories and the District of Columbia 
ha>e been treated specially because they are special. In those cases Congress is 
not legislating (and its judges are not judging) against a background of state law 
and in an area where the Constitution was designed to limit federal power. In
stead, in both situations, Congressional powers nre more analogous to those of 
state legislatures and there is less reason to read into Article III a requirement 
that all federal laws passed pursuant to such powers be committed for their" 
:ipplication only to judges with tenure. ' 

I bold these views not only because they seem consistent with the decided 
cases, as Mr. Plumb's. article demonstrates, and because they seem to me the 
clearest implication from the text of the constitution. I also believe this is what 
Article III contemplated and that the issue of judicial independence was an im
portant one to those who drafted the Constitution. One of the complaints uttered 
in ·the Declaration of Independence was that the King of Great Britain "has 
made judges dependent on his will alone, for the tenure of their offices, and the 
amount and payment of their salaries." Hamilton reported in the Federallst, No. 
iB that the secure tenure of the federal judiciary "is the best expedient which 
can be devised in any government to secure a steady, upright, and impartial ad
ministration of the laws." Article III, § 1 reflect.c; these beliefs of those who 
fought for our independence and who wrote our Constitution; it is not a mere 
exhortation to Congress. 

The true difficulty these views present is in explaning the many federal admin
istrative agencies that frequently hear and decide in the first instance claims 
under federal law. As Professor Currie has demonstrated, it is bard to square this 
fact of administrative p9wer with the basic requirement of Article III, § 1 that 
when Congress establishes an adjudicatory tribunal it must ordinarily confer 
tenure on the judges. -See. Currie, Fedcrai Jurisdiction in a Nutshell at 36-42. 
For purposes of the new Bankruptcy Act, however, I think that the administra
frre agency analogy is inapplicable. For, as I understand it, the bankruptcy 
court would be issuing final judgments in suits entirely between private parties, 
with direct impact on the legal rights of t..'lird parties, and in many cases based 
upon causes of action founded on state law. Further, the court would issue its 
own process, have the power to cite for contempt and would hold jury trials. No . 
administrative agency has such powers and no case that_ I am aware of remotely 
suggests that Congress can create tribunals with such powers yet not 
tenure its judges. Unless the Supreme Court is prepared to announce that Article 
III, § 1 has no force beyond tenuring the Supreme Court or. that it requires 
tenured trial judges only in criminal cases (an intermediate position that has 
no textual support in the Constitution) then I believe that one limit on Congress' 
authority to establish it;; own judicial system for enforcing federal bankruptcy 
laws is that the judiciary so created must be independent of the rest of the fed
eral establishment. I believe this is· not only ~ood l;iw, it's sound constitutional 
policy. The tenure requirement of Article III is one a~ect of .the system of sep
aration of powers designed by the authors of the Constitution to prevent a 
monolithic federal establishment from concentrating power in the hands of one 
branch of the national government. 

Perhaps were Congress to provide for de novo re·~r~al and ~eview of decisio~s 
bv these new Article I bankruptcy judges by estabhsned Article III courts this 
difficultv could be averted. I see no reason, however, wh;r you would wish to 
create such an inefficient system. 

You have also asked me to consider the maniler of appointment of the bank
ruptcy judges .in light of Buckl<m ·v. Valeo. I hllve no doubt that such judges 
would be "officers of the U.S." within the meanini::- given that phrase in Ruckle11, 
unless the case is to be limited to people exercising judici:il. law.rr.;aking- and 
prosecutorial functions all at once. Nothing in Buckley suggests to me that such 
a narrow confinement of the case is likely. 

The question would be, then, whether existin~ ban~r?ptcy r~f~rees. could be 
"folded in" because they were carller appointed to s1m1lar pos1t10ns m a con-
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stitutional manner or because their appointment would be only temporary 
Bucl.:lcy does not directly address this problem. Howe\•er, I am sure that the 
appointment PO>\"er is a personal one. That is, one President cannot make another 
President's appointments (President Ford an·d the Senate could not now appoint 
~orn~one to Sf'._rve as Attorney General commendng.in 1~8G). Consequently, I am 
mchue.d to thmk that when a new agency or tribunal is established the Constitu
t~on requires that; its memlJers be freshly appointed by present authority, not 
simply plucked from an analogous establishment. (For example, I do not believe 
Congress could have provided that all FTC commissioners should automatically 
become commissioners of the ·Consumer Product Safety Commission when that 
agency was first created). The bankruptcy courts contemplated in H.R. 31 and 
32 seem to me sufficiently different in character than those under the present 
system so that a fresh appointments process is required, and certainly should 
f!l-11 within this principle if they are to be tenured under Article III. 

- I hope the above is of some use to you and would be happy to answer any fur
ther questions you may have or to elaborate on nny matters where I've not been 
sufficiently clear. i\Iay I say that I admire greatly the pains you are taking to 
consider fully and fairly these important constitutional issues. Such work is 
of great service to the country and the Constitution. 
· Sincerely; · 

PETER W. RoniNo, Jr., 

TRO:MAS G. KRATIENM:AKEE, 
Professor of Lato. 

THE UNIVERSITY OF CHICAGO, 
THE LA w :SCHOOL, 

Chicago, Ill., June 28, 1976. 

Chairman, Committee on the JucUciarv, Congress of the United. States, House of 
· Representatives, Wa.shington, D.C. · 1 

DEAR CoNGRESSMAN RoDINo : In response to your letter of April 30, I shall re
cord. my observations in clusters, since in some instances they o;-erlap the 
questions that are put in your letter. 

THE FIRST GROUP OF QUESTIONS 

1. What is the constitutional status of the described courts? 
. 2. '1\fay either of the courts described exercise the full jurisdiction described? 

If not, what limits must be placed on their powers? 
3. Does the exercise of the jurisdiction described. constitute the exercise of 

"the judicial·power of the UnitPd StRtes"? 
4. May the powers and jurisdiction described be exercised by anyone other 

than a life-tenured, salary-protected judge, or an ~ppointee of such a judge, who 
is under the judge's supervision, control and review? 

The answers to these questions are necessarily interrelated. Perhaps the most 
important of them is the third. This is so because the question of what jurisdic
tion can be conferred in a sense depends upon the constitutional status of the 
-court, while the constitutional status of the court in a sense depends upon the 
jurisdiction conferred . 
. The position of cases "in bankruptcy" constitntionally is not altogether free 

from doubt. Article III, .sec. 2 defines the judicial power of the United States 
as embracing "all Cases, in Law and Equity, uising under this Constitution the 
Laws of the United .States. and Treaties made, or which shall be made, under 
their Authority" and "all Cases of admiralty, :md maritime jurisdiction." Two 
questions arise. First, whether the bankruptcy proceeding itself is a "case in 
equity" or a thing sui generis provided for by Article I, § 9, and second, assuming 
arguendo that the bankruptcy proceeding is sui generis, do they include proceed· 
ings between the trustee and third parties which normally would be the subject 

.of ordinary suits in law or equity or admiralty. 
The first question, in the context of non-judicial ndjudica.tion, has ne;-er been 

raised inasmuch as the jurisdiction in such proceedings from the first has been -
vested in the district courts. Such proceedino-s have been characterized as "in 
the nature of proceedings in equity.'' See Barde., v. Hawarden Ban1;, (1900) 178 
us 524. . • 

. The. second question, the status of plenary suits has frequently been raised. 
however, and in the course of such litigation the constitutional basis for federal 

.? 
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Jurisdiction of bankruptcy matters in general bas sometimes been alluded to 
The statements in the cases are not easy to reconcile. In Mitchell v. Great Works 
J!illing and Mfg. Co., 17 Fed Cas, 497, No. 9662, :Mr. Justice Story, in treating of 
the congressional power to confer jurisdiction on the district courts in plenary 
suits, observed: . 

.To us it seems perfectly clear, that Congress possess a complete consti
tutional authority to enact such a law tor such an object; for the judicial 
pawer, by the constitution, extends 'to all cases in law and equity, arising 
under the constitution and the laws and treaties made, or .which shall be 
made under their authority;' and further Congress are authorized 'to pass 
uniform laws on the subject of bankruptcies throughout the United States.' 
The judicial power has, in this respect, undet" the constitution, always been 
construed to be coextensive with the legislative powers, upon the plain 
ground, that the constitution meant to provide ample means to accomplish 
its own .ends by it~ own courts. 

In other cases a distinction has been drawn between the origin of jurisdiction 
in summary proc~ngs on the one hand, and plenary suits on the other. Thus 
in Morgan v. Thornhill, 78 US (11 Wall) 65, ?llr. Justice Cli!l'ord observed: 

Independent of the Bankruptcy Act the District Courts possess no equity 
jurisdiction whatever, as the previous legislation of Congress conferred no 
such authority upon those oourts since tbe prior Bankruptcy Act was re
pealed. Whatever jurisdiction, .therefore, they pcssess in that behalf. is 
wholly derived from the Bankruptcy Act now in force. 

Undoubtediy the jurisdiction conferred by the third Clause of the second 
section· is of the same character as that conferred upon the Circuit Court by 
The Eleventh Section of the .Judiciary Act, and it follows that final judg
m~nts in civil actions and final decrees in suits in equity rendered in such 
cases, where the sum or value exceeds two thousand dollars, exclusive of 
costs, may be re-examined in this court when properly removed here by 
writ or error or appeal, as required by existing laws. 

Concurrent jurisdiction with the District Courts of all suits at law or in 
equity are.the words of that clause, showing conclusively that the jurisdic
tion intended to be conferred is the regular jurisdiction between party and 
party, as , described in the Judiciary A.ct and the third article of the 
Constitution. -· _ . . . . 

Cases arising under that clause, where the amount is sufficient, are plainly 
within the ·nlnth section of the Bankruptcy Act, and as such may be re- · 
moved here for re-examination, but the revision contemplated by the first 
clause is evidently of a special and summary character, substantially. the 
same as that given by the prior Bankruptcy Act, as sufficiently appears from 
the words 'general superintendence,' preceding and qualifying the word 
'jurisdiction-,' and more clearly from the fact ·that the jurisdiction extends . 
to mere questions as contradistinguished from judgments or decrees as well . 
as to cases, showing that it includes the latter as well as the former, and.· 
that the jurisdiction may be exercised in chambers as well as in court, and 
in vacation as well as in term time. . 

This distinction between "special superintendence and jurisdiction" on the nne 
hand, and "the regular jurisdiction" ()D the otheE" was adverted to in Bardes v 
Hawarden Bank, 178 US 524, quoting from the Morgan case, and reiterated in· 
Schumacher v. Beeler, 293 US 367, 372, citing Bardes a:ad Morgan ("The juris
diction of such suits in law and equity was of the same character as that con
ferred upon the, Circuit Courts by the eleventh section of the Judiciary Act of 
1789''). 

In National A{ut. Uife Ins. Oo. v. Tidewater Transfer Oo., 337 US 582, Mr 
Justice Jackson,reads the Schumacher case as holding that the jurisdiction of 
plenary suits ai'ising out of bankruptcy proceedings was conferred upon the 
courts in an exercise of authority under Article I, b.ut this view of the Article I 
power appears to have been rejected by six members of the Court, Mr. Justice 
F'rankfurter putting 1he holdings in Schu1nacher and Williams v. Austrian on 
the "arising under" language of A.rt. III, sec. 2, iu the same fashion as Mr. Justice 
Story had in the Mitchell case. 

In Kat.chen v. Landy, 382 US 323, Mr. Justice White refers to bankruptcy 
courts as "essentially courts of equity" (p. 395), and on the ground that trial of 
claims "are inherently proceedings in equity," the Seventh Amendment does not 
require a jury trial. See also Local Loan Co. v. Hunt, 292 US 234. · 
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In snmm:i.ry, it can he argued with some citations that seem to lend support 
that nil the present jurisdiction in bankruptcy cases derives from Article III, 
that the plenary jurisdiction does, but the summary jurisdiction does not, or that 
none of it does. · . 

Personally I believe that an argument for an Article I court that depended 
upon the assumption that the court exercised no j_urisdietion that is provided tor 
in Article III would be gossamer. This is particularly true by virtue of the fftct 
that in Xational .Mut. Life Ins. Co. v. Tidewater Trc.n.,fcr Co., six of the mem
bers of the Court. were of the opinion that Article I cannot he relied upol! to 
support conferral on ·an Art III ·court of jurisdiction not within the "judicial 
power." After all, the district courts ha>·e exercised all jurisdiction contemplated 
!or the new bankruptcy court for 175 years. 

Question 1 is difficult to answer. Independent of the distinction between .Ar
ticle III and Article I courts,. Congress can create specialized courts under 
Article III, and has done so in a number of instances-witness the short lived 
Commerce Court, and today, of course, the Court of Claims, Court of Customs 
and Patent Appeals. Most recently there is the special railroad court. Indeed, in 
1789 the Article III jurisdiction was conferred in part on the district courts, in 
part on. the circuit courts, and left in part to the state courts. The proposed Bank
ruptcy Courts do not differ in function from the district courts except for the 
jurisdictional limitations and the absence of the· protection of tenure and pay. 
Assuming for a moment that the Supreme Court would come to the conclusion 
that they exercise nothing but A•rticle III jurisdicUon, it would have to face the 

· issue of whether the provisions on tenure and sala·ry could be struck down with
out doing violence to the rest of the statute. It has been emphasized that the con-. 
?;ressional Intention is important. See, e.g., Glidden <;Jo. v. Zdanok, 370 US 530; 
Palmore v. United States, 411 US 389. · 

If the Court found that all the jurisdiction contemplated was exercisable by 
an Article I court undoubtedly it would accept the label placed on the court by 
Congress. Palmore, supra. 

If the Court should come to the conclusion that some of the jurisdiction con
ferred could be given to a non-tenured court and some could nol:",-it wauld have to 
choose between paring the court to Article I size or disregarding the label and 
striking the tenure and pay provisions. As a third alternative it might declare 
the amendments unconstitutional. 

Thus, Question 1 really asks for the sum of the answers to the other three 
~~ti~L . 

The answer to Question 4 necessarily must be speculative, since the Supreme 
Court cases dealinit with the subject matter. are far from clear. They a-re col
lected and discussed in Palmore v. United States, supra, upholding the 1970 re
organization oft.he District of Columbia courts, ·including the tenure and removal 
sections of the District of Columbia Code over an Article III objection. In Pal
more, the instances in which. the Congress has created untenured Article I 
courts are listed : 

(1) The territories 
American Ins. Co. v. Canter, 1 US (Pet.) fill. 

(2) Unincorporated districts outside the VniteiL States 
Downs v. Bidwell, 182 US 244. 
Balzac 'I". Porto Rico, 258 US 312. 

(3) Military courts 
Toth v. Quarles, 350 US 11. 

( 4) Private land claims 
United States v. Coe, 155 US 76. 

(5) Chocta10 and Chicasaw Citizen.'thip 
Ste'l"ens v. Cherokee Nations, 174 US 445. 
Ex Parte Joins, 191 US 93. 

(6) Consular court a 
In re P.oss, 140 US 453. 

(7) The Court of Claims and Court of Paten.t Appeals 
Glidden Co. v. Zdanok. 370 US 530. 
Ex Parte Bakelite, 279 US 438. 

(8) The courts of the District of Cnlttmllia, 
Palmore v. United States, 411 US 389. . 

It will be noted that the tenure and pay provision does not have a ver;v ~ood 
track record. Only in the case of the United""States Court of Appeals and Dis
trict Court of the District of Columbia has the Court applied the provision to a 
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court arguably an Article I court and then only on the basis of intention of Con
gress, e\idenced by the grant of tenure and the nature of the jurisdiction con
ferred. In no instance has it fiatly rejected the "label attached by Congress. In 
Palmore, Mr. Justice White made it pl-ain that the practical -problem that Con
gress is addressing is an important consideration. He made it abundantly clear 
that the Constitution does not require that -all the judicial power must be con
ferred on Article III courts, nor guarantee to litigants in all the cases listed in 
Article III, sec. 2, .a trial before a tenured and salary-protected judge. In addi
tion to the instances listed above in which litigation has been handled by non
tenured federal courts, he pointed out that until 1875 federal claim cases were 
almost entirely relegated to trial by largely untenured state judges. 

There is much in the Palmore case that suggests that the transfer of the 
bankruptcy jurisdiction- to an Article I court would be within the power of 
Congress. The jurisdiction exercised by the D.C. court in Palmore was criminal, 
:::urely the type of jurisdiction calling most clearly for independence of the judge. 
Previously it had been exercised by the United States District Court for the 
District of Columbia, which in O'Donoghuc v. United States, 289 us· 516, was held 
to be constitutional (Art. III) court. The Court noted that the Act of 1970 
stemmed from the .fact that "Congress had concluded that there was a crisis in -
the judicial ·system of the District of. Columbia, that case loads bad become 
unmanageable." 

On the other band, there are equally opposed obser'l'ations. Justice White con
tinued: "The remedy in part, was to relieve the regular Article III courts, that 
is, the United States District Court of the District of Columbia and the United 
f:tates Court of Appeals for the District of Columbia Circuit, from the smothering 
responsibility for the great mass of litigation, civil and criminal, that inevitably 
characterizes the court system in a major city and to confine the work of those 
courts to that which, for the most part, they were designed t6 do, namely, to 
try cases arising under the Constitution and the nationally applicable laws of 
Congress." He went on to emphasize that the jurisdiction conferred was to try 
those "distinctly local controversies that arise under local law, including local 
criminal laws having little, if any, impact beyond the local jurisdiction." 

The 'bankruptcy analogy is therefore not complete. By constitutional require
ment bankruptcy laws must be uniform. The jurisdiction is nationwide. It is a· 
jurisdiction that quite clearly could be, and was, for nearly two centuries, Yested 
in the district courts. The proposed new court in no way differs from the district 
courts, except that it is \'ested with a specialized jurisdiction. It punishes for 
contempt, renders judgments, tries jury cases, executes its judgments, seizes 
l'essels. and in every way looks like the district court, except its judges are not 
tenured. 

The answers to the question thus presents a dilemma. While there are favor
able analogies to be drawn, almost every argument proves too much. If the fact 
that jurisdiction might have been left in the state courts aYoids the tenure and 
salary protection, the concession by Mr. Justice White that Congress need not 
vest the entire judicial power and may leave any or all of the trial court juris
diction to the state courts carries with it the conclusion that Congress may Yest 
the same power in non-tenured judges, then the provision of Article III, sec. 2 
dealing with cases arising under the Constitution, laws and treaties was sur
plusage and the tenure and salary protection provision is applicable only to those 
beads of jurisdiction, like the diversity jurisdiction, that appear on1y in the 
third article. 

Those instances in which the 'power to create Article I courts bas actually 
been upheld have been largely those in which the court has sat in an area over 
which the Congress bas bad total sovereignty, the territories, unincorporated· 
r.reas outside the continental United States, and the District of Columbia, or in 
which the courts have exercised some temporary dispute settling function, such 
ns the Choctaw ond Chickasaw citizenship, land claims, consular courts. The 
temnornrv <>hara"ter of these courts h:is made the life tenure requirement of 
Article III particularly inappropriate. The exception has been the military courts, 
whkb are justified by hot.b history 11nd rm1rtiral neressit~·. 

So far no mention has been made of the 'l'ax Court, the constitutionality of 
~hicb apears never to have been directly ruled upon by the Supreme Court. The 
jurisdiction of the Tax Court is limited to matters that relate to the relationship 
betwE>en citizens and the government. rnther than suits dPaling with ril!hts of 
private parties among themselves, a distinction recog-nized in Ea: Parte Bakelite, 
279 US 438, and reiterated in Crowell t>. Benson, 285 US 22. The matters cog-
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· .ilizablc by the Tax Court could be, and were under earlier legislation, decided 
·within the 'l'reasury Department, and the taxpayer today has the alternative of 
·paying the tax and suing iu the district court. . 

This leads to the answer to Question· 4-What portion of the present· juris
. diction of the district court could I.Jc given to non-tenured judges·! Separation 
·of powers, like the salary and tenure clause, hz.s not had a very good track 
record. In Crowezi v. Benson, supra, by analogy to juries, masters and sur

. veyors, the Court held that the deteru1ination of facts in a dispute that in other 
·contexts would have been a common law action could be committed to a single 
·administrative oilicial, suve for jurisdictional facts. The jurisdictional facts 
doctrine was rejected by Mr. Justice Brandeis in his dissent and Professor 

. Davis has stated that it has been largely allandoned iu subsequent cases. See 
·4 Davis, Administrative Law (1!!58) lfJG--61. Cf. Jacobellis v. Ohio, 378.US 184, 
· 190. In Crotccll, Mr. Justice Brandeis went so far as to state, "If there be any 
·controversy to which the judi<;ial power extends that may not be subjected to 
the conclusive determination of administrative bodies or federal. legislative 
courts, it is not because of any prohibition against the diroinuation o! the 
jurisdiction of the federal courts as such, but because,· under certain circum-

· :stances, the constitutional requirement of due process is a requirement of 
judicial process." Writi-ng before the Croweli decision, Professor Wilbur Katz 
suggested that cases in bankruptcy are in this category. Katz, Federal Legi.s-

·1ative Courts, 43 Harv. L. Re~·. 894. · 
If the Supreme Court should hold that the whole jurisdiction in bankruptcy 

. matters cannot be "'ested in a legislative court, my hunch is that it will limit 
this principle to jurisdiction of plenary actions under the ;present Act, and con-
ceivably the initial adjudication of bankruptcy. · 

· The second cluster of questions, 5-8, relate back to ·the answers to questions 
1 through 4. To the extent that the Supreme Court would uphold commission 

. of. l.Jankruptcy matters to a legislative court, there would l.Je no nece::;sity to pro-
vide for control of the judge by the court of anpeali::, or removal of the judge 

·by the court of appeals, either for cause or otherwise. Nor would there be a 
necessity for provision for the taking of new evidence. So much is clear from 

·the present operation of the Tax Court, and indeed from the operation of many 
administrati,·e ac:endes, and i-eems to be i::qu'lr<>I~· within the decision in Crowcll.
v. Benson, 284 US 22, except to the extent that the jurisdictional facts doctrine 

: of the Crowell case may ha"'e any present day life. \ 
So with the power to cite for contempt, issue writs of execution, and hold 

. jury trials. Of course Article I courts in the territories do all this. On the other 
hand, if the Court were to hold that the plenary jurisdiction, for example, was 
Article III business purely, the need for holding jury trials and issuing writs 

·of execution would be largely academic. As to final judgments, I see no reason 
why such might not be entered in any event. 

The question whether the present system delegates too much power to the 
referee; my knowledge of bankruptcy practice is very limited so I have no 
opii1ion on the subject. of nbn<:es by rrf0 r<>ei:. J Fhoukl think. h<'we'""'r, that real 

·abuse could be corrected by the court. The whoie question of tbe nature of dis
pute settling institutions is largely one of history and tradition. If the appoint

. ment process works and the bankruptcy referee. operates under rules designed 
to produce a fair adjudication, there seems to be no reason why his conduct of 
the trial is likely to be more abusive than if the trial-were conducted by a judge. 

I have read the Plumb article. I postponed doing so until I could explore the 
matter independently. I find that I am in general agreement with the position 
of Mr. Plumb that the constitutionality of the proposal is doubtful to the exten~ 
that it transfers to a non-tenured court cases and controversies that are the daily 
bu<:inPs<; of th~ Article III courts, just because such cases arise out of the 
fact of bankruptcy. 

As to the proposals for :rnnointmPnt, as I read the R11ckle11 case, 1md indee'i 
Art. II, § 2, cl. 2 of the Constitution, any type of statutory covering in of 

·present referees pai;t their terms wonld be unconstitutional. There is certainly 
no reason that stap;ger·ed terms would be so, however, and I see no reason why 
a preference for appointing present referees could not be expressed, though I 
assume tb:i.t the President and the Senate could ignore it 

i:.:iuce Art. II. !'t>C. 2. cl. 2 reads "Judges of the Supreme Court, and all other 
Officers of tl1e Unit(·d t:tates," then· appears to be no quei::tion at all as to the 
status of th<> Propoi.:ed jud;;:e!': :is "officers of the l.;nited States," whether they 
are Article III judges or Articlt' I judges. In this sense the case is a fortiori 
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under the Buckley decision. The fact that their terms are extended, rather than 
Bewly appointed does not seem to me to make Art. II, sec. 2, cl. 2 le;;s applicable. 
'\'hHe the motive in the instant case appears to be perfectly pure, it would be a 
uan~erous general principle to permit Congress by statute to cover in present 
r.:licers the appointment or whose successors in office is given by the constitu
tioli to the President and the Senate. 

Provision may be made for an initial G ye!lr term, no doubt, and I suppose 
appointment by judicial councils might be h~ld to be appointment !JY _the Courts 
of Law within Art. II, sec. 2, cl. 2. ~od nothing precludes the appointmg author
ity from appointing present referees. I suspect that giYen the special knowledge 
required, this would be the gener:il result whether the appointments were made 
hy the President or the judicial councils. Personally, however, I think it would 
tie unwise to jeopardize the scheme by any form of attempted legislative 
covering·in. 

With best regards, 

Hon. Pl.-rER W. Roorno, Jr., 

Jo DESHA LUCAS, 
Professor of Law. 

UNIVERSITY OF CALIFORNIA, BERKELEY, 
Berkeley, Calif., May 17, 1976. 

Chairman., Committee on. the Judiciary, Congress of the Unitecl States, House 
of Representatives,· Washington, D.C. 

DEAR CoNGRESS:MAN RODINO: I have your letter Of April 30 concerning the 
constitutional problems connected with the provisions of H.R. 31 and H.R. 32 
which would establish a new kind of bankruptcy court. 

As your letter suggests, the constitutional questions raised by these proposals 
are numerous and interesting, and they obviously deserve careful considera
tion. I can certainly understand, and approve, your desire to secure advice 
from scholars in the :field. However, I regret that I am unable to undertake the 
study you request at this time. 

Sincerely yours; · 
PAUL J. :MISHKIN, 

Emanuel S. Heller Professor of La?J?. 

JU:r.'"E 7, 1976. 
PAUL J. MISHKIN, . 
Emanuel S. Heller Professor of Law, University of California, School of Law, 

Berkeley, Calif. · · 
DEAR PROFESSOR MISHKIN: I am sorry that you have been unable to find the 

time t<> respond in detail to my earlier letter to you concerning the bankruptcy 
court system. I can underst:rna your busy s~hedule, but I regret that we shall. 
not have the beonefit of your scholarship in this difficult atea. 

I have received responses to my E'arlier letter from two of your co·authors 
or the Second Edition of the Hart and Wechsler case book, and thought you 
might be interested to see their '•iews. While I appreciate your inability to 
study this matter in depth, I hope that you may be able to take a moment to 
comment on the >iews of your colleagues. 

The Committee will be .. grateful for any thoughts you might provide. 
With best regards. 

Sincerely, 
PETER W. RonINO, Jr., 

Chairman. 

UNI'\"'F,RSITY OF CALIFORNIA, BERKELEY, 
Berkeley, Calif., J1tnc 22, 19i6. 

Hon. PETER w. RODINO, Jr., 
Chairman, Committee on the Judiciarv, 
1Io11se· of Representatives, Washington, D.C. 
1Va1thington, D.C. 

DEAR l\.ht. CnAmMAN: I am happy to Tcspond to your letter or June 7. 
In view·of your earlier letter and the statements by Professors Shapiro and 

Wechsler which you sent me, I hardly need to say that I too b~lieve there is no 
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simple categorical answer to the question ot the constitutionality ?f the new 
bankruptcy courts contemplated by II.H. 31 nnd 3:!. I nlso agree with my co!
lengues that the l"alidity of cstalilishing either of the proposed court system:; ult1-
mately turns on whether there is suilicient-special justification for dispensing 
with the guarantee of tenure during good behavior-whether, in the terms used 
by .Justice White iu Palmore v. United States [ 411 U.S. 380 (1973) ], there are 
.. particularized need:;;" in the bankruptcy area suffic-ient to warrant such "dis-
tincth-e treatment". . 

'l'o the extent that there is divergence in the attitudes expressed in the two 
·statements, I share the view expressed by Professor ·wecbsler. The basic norm 
for federal courts with jurisdiction to administer national law throughout the 
United States is that prescribed b): Article III. Certainly the proposed courts 
would be no less "courts" than any other federal court. The power. to enjoin 
proceedings in other courts, state and federal, highlights this. But it also appears 
clearly from the scope of the jurisdiction, and the power to issue CO€rcil"e judg
ments and le\y executions, as well as the. authority to punish for contempt. More
over, as Professor Weehsler said, bankruptcy proceedings are "Cases ... aTising 
under" federal law within the meaning of Article III. [See also my article on 
"arising under" jurisdiction, 53 Columbia L. Re\'. 157, 189 et seq. (19::;3}] If an 
exception to the life-tenure norm of Article III.is to be >alid, it cannot rest simply 
upon the fact that Article I specifically authorizes COngress to enact bankruptcy 
laws. If th.at norm is to be departed from, the departure should be justified by a 
strong showing of special need. 

Relevant to that question of need, it seems worth noting that Article III itself 
permits much :flexibility; so long as tenure during good'behal"ior is granted, much 
room exists as regards other conditions. Thus, it would certainly be :possible to 
create a special bankruptcy court under Article III and there is no reason why 
th!!_judges of that court would ha•e to be paia the same salary as district judges 
or any other existing judges. It would a.lso be permissible to provide that when a 
judge of that court retired pursuant to statute, a vacancy for a new appointment 
would not automatically be created. And it would be entirely \alid to specify th.at~ · 
the judges of that court could not be assigned to sit, even temporarily, on the 
general district courts or courts of appeals. I mention these possibilities not to 
ad'\"ocate them, but rather to emphasize that the· judgment of necessity for creat
ing ·an Article I court ought appropriately to take into a<:count the alternati;es 
anilable within Article III. 

Finally, I agree with the \ery strong doubts expressed by both of my colleagues 
that any method of appointing the judges of the .Proposed court would be valid . 
other than new nominations in accordanc!! with Article II, clause 2, section 2 of 
the Constitution. 

I hope these comments will be of some help to the Committee. I still regret 
that I was not able to write a full answer to your initial letter, but much less so 
DO'I\" that I know"the Committee has had the benefit or Professor Shapiro's and 
Professor Wechsler's statements. 

Sincerely yours, 

Hon. PETER W. Ronrno. J'r .• 

PAUL J. llIISRXIN, 
Emanuel S. Heller Professor· of La~v. 

TRE UNIVERSITY OF MICHIGAN 
LAW SCHOOL, 

Ann Arbor, Mick., July 15, 1916. 

Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN RooINO: I am writing in belated response to your letter of 
Ma:v 4 requesting my views on various eonstitntional issues ra.ised by H.R. 31 and 
H.R. 32, -alternative proposals to revise the Bankrnptcy Act. Other commitments 
have prevented a prompt reply ancl. e\'en now. do not permit me to address all the 
issues you have raised in the detail required by their extraordinary complexity. 
I have, however, set forth below a brief statement of m:v views concerning what 
I understnnd to he thP two mil:ior ouei-tions hefore thi> Committee: (1) whether 
Congress may confer the full range of powers recommi>nded hy the Bankruptcy 
Commission upon a bankruptcy court composed of judges who lack the tenure 



~ new 
:r col-
s ulti-
~nsing 
; used 
re are 
~ "dis-

1e two 
.. norm 
ut the 
courts 
enjoin 
ppears 
~ judg-
. ~!ore-
uising 
icle on 
J If an 
simply 
;ruptcy 
'd by a 

I itself.· 
I.much 
•ible to 
rmwby 
judges 

\lhen a 
ntment 
ifJ- that 
on the: 

: not to 
!!" creat-
;nati'res 

Jengues 
.1e '\"alid 
ion 2 or· 

D regret 
1 less so 
:o's and 

Ir, 
Law. 

r.~ 

'1916. 

fetter of. 
t. 31 and 
Eitments 
:s an the 
1plexity. 
ng whut 
whether 
ikruplcy 
e tenure 

' 

79 

11.l'ld salary guarantees pro'fided by Article III of the Constitution; and (2) 
whether Congress may pro\·ide that sitting bankruptcy referees shall automati
cally be "folded in" as the judges of a new bankruptcy court for a six-year tradi
tional term:. 

I 

The most obvious construction of ATticle III· of the Constitution is that it 
imposes a conditional limitation on Congressional power: if Congress decides to 
establish an "inferfor court" to exercise the "judicial power of the United States," 
that court must be composed of judges with the salary .and tenure guarantees 
pro'fided by Article III. Ne\·ertheless, from time to time, Congress has enacted 
and the Supreme Court bas sustained legislation conferring judicial power upon 
federal courtswbose judges lack those guarantees. The opinions of the Court sus
taining Congressional authority to create, and confer judicial power upon, these 
so-called "legislative courts" do not, bowe'\"er, rest upon a consistent or clearly 
discernible rationi::.le. In these circumstances, prediction ns to \\·bether the Su
preme Court would sustain the proposed bankruptcy court is hazardous. 

(1) None of the decisions sustainin~ the creation of legislati'l"e courts provides 
elear authority for the proposed bankruptcy court. One line of decisions, for 
example, sustains the creation of such courts in geographic areas in which Con
gress exercises plenary -autbor·ity, with powers of governance equi,·alent to those 
-0f a state legislature. See, e.g., }"almore v. Unitei:. States, 411 U.S. 389 (1973); 
.American Ins. Co. v. Cantor, 1 Pet. 511 (1828). Another upholds the power of 
Congress to employ legislative courts for the adjudication of claims against the 
government, "matters wbic.h from their nature do not require judicial determi
nation and yet are susceptible of it." Ex parte Bakelite Cqrp., 279 U.S. 438,· 451 
(1929). See also United States v. Coe, 155 U.S. 76, S5-S6 (189-1). Since the bank

·ruptcy power is a national power and the adjudication Qf ·bankruptcy cases -in
volves tbe determination of pri'fate controversies, neither of these lines of deci
sion provides direct support for the creation of the proposed bankruptcy court. 

Somewhat more closely in point is the decision of the Supreme Court in 
Crowell v. Benson, 285 U.S. 22 (1932), invol\·ing the Yalidity of legislati-on which 
uuthorized an administrati'fe agency to determine workmen's compensation 
claims, subject to review -in the courts. The legislation was sustained, even 
though the agency was empowered to adjudicate claims '"of private right," but the 
bearing of the Court's rationale upon the nilidity of the proposed bankruptcy 
court is not entirely clear.. The decision may be read as resting upon the fact that 
all-issues of law determined by the agency were subject to review in Article III 
courts. Read in that way, Crowell tends to support the power of Congress to 
establish the bankruptcy court as a legislative court, for under both H.R. 31 and 
R.R. 32 the bankruptcy court's decisions would be reviewable in an Article III 
court. To read the decision that way, however, would seem to point toward the 
conclusion ·fhat the salary and tenure prov.isions of Article III are applicable, 
only to appellate judges, .a limitation that finds no support in the language of the 
Article. See Currie, Federal Courts 167 (2d ed. 1975). 

Crowell may be read more narrowly, as resting upon the ground that the 
agency -was not authorized to exercise the full range of powers traditionally 
al>Sociated with "the judicial power." Thus, the opinion stresses. that "statute 
has a limited application, being confined to ... the method of determining the 
questions of fact, which arise in the.routine of making compensation awards .••. " 
285 U.S. at 54, and that "there is no requirement, that in order to maintain 
the essential attributes of judicial power, all determinations of fact in consti, . 
tutional courts shall be made by judges." 285 U.S. at 51. The Court's character
ization of the agency's power is not entirely accurate, since the latter necessarily 
determined issues of law also, but it remains true that the agency's powers 
were not nearly as extensi'fe as those contemplated for the proposed bankruptcy 
court. The latter would, for example, ha'\"e contempt power, the power to execute 
judgments, and the power to enjoin proceedings in state courts. The breadth of 
these powers, in contrast with those of the n~ency sustained in Crowell, leads 
me to conclude that the Court's decision there is at best uncertain authority for 
the Commission's recommendation. 

(2) Although the decisions sustaininl!: the creation of legislative courts, con
sidered singly, do not strongly support the proposed bankruptcy court, they may 
in combination provide greater support for it. It may be, in other words, that 
prior decisions sustaining legislative courts should not be understood as though 
each rested on a d.ibt.inct and limited rationale but, rather, as particular appli-

94-735---77--6 
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cations of a more general principle that Congress may, as an incident of its 
powers under Article I and in pursuit of a \":!lid legislative purpose, i;ommit 
l!djudication of cases "arising under federal law" to tribunals not established 
pursuant to Article III. Sec Hart. & 'Vechsler, The Federal C01tris and the 
Federal System 396-97 (2d ed. 1973) . 

Support for the latter view may be found in both Palmore and Crowell, each 
of which stressed the importance of the practical considerations that had led 
Congress to dispense "ith Article !!I courts.in the particular contexts. See 411 
U.S. at 408-10; 285 U.S. at 54. 

[BJoth Congress and this Court ha Ye -recognized [the Court wrote in 
Palmore] .•. that the requirements of Art. III, which are applicable where 
laws of national applicability and affairs of national concern are at stake, must 
in proper circumstances gi'l"e way to accommodate plenary grants of power to 
Congress to legislate with respect specialized areas ha'l"in;; particularized needs 
and warranting distincti\·e treatment. 411 U.S. at 407-08. · 

The Court's statement is not free from ambiguity, but it is at least susceptible 
to the interpretation that Article III does not preclude Congress from con
cluding that functional considerations justifr the use of legislati\'e courts "in 
specialized areas having partic:ilar needs e.nd "·arranting distincti'l"e treatment." 

(3) The propriety of reading tbe Supreme Court's prior decisions broadly, in 
the manner suggested immediately above, confronts two potential obstacles. 
First, the premise of Glidd-en Y. Zd-anok, 370 U.S. 530 (1962), was that Congress 
may not authorize the judges of a legislatiYe court to sit by designation on an 
.Article III court. It might be argued that this premise is inconsistent with broad 

-Congressional authority to confer power that is "inherently judicial" upon a 
legislati'l"e· cour.t. Sec Currie, Tl!c Federal Courts and the Americai~ Lato Institute, 

· 36 U. of Chi. L. Re'I". 1, 13, n. G7 (1968). Glitld-en i1eed only be understood to mean, 
·however, that Congress may not confer the full scope of "federal question" 
· jurisdiction on legislative courts. That is, plainly, a goodly ways from a holding 
-that Congress may not employ legislatiYe courts upo=i the basis of particularized 
· judgments "in specialized areas ha \"ing particular needs and warranting dis
-tinctive treatment." 

Second, and rather more troublesome, are -the implications of a line of decisions. 
:.denying Congressional authority to extend court-martial jurisdiction to civilians 
and to members of the armed services charged with offenses that are not "service

-connected." See, e.g., O'Callahan 'I"'. Parker, 395 U.S. 258 (1969); ·United States 
ex rel. Toth v. Quarle.,, 350 U.S. 11 (1955). Although the statutory provisions 

-involved in those cases represented particularized Congressional judgments con
. cerning the need to employ courts-martial rather than· Article III courts, they 
were ne'l"ertheless invalidated by the Supreme Court, at least in part upon the 
ground that they were inconsistent with the Article III guarantee of a trial pre:

. sided over by a judge with tenure and salary guarantees. The court-martial de· 
-cisions establish, at a minimum, that Congress does :10t have unfettered authority 
under Article I -to determine that particular categories of cases "arising under 
federal law" should be adjudicated outside Article III courts. They do not, bow· 
ever, establish that Congress .lacks .such authority entirely: only that its deter· 

·minations are subject to re'l"iew and reversal in the courts. So interpreted, the 
court- martial decisions decide only that Congress had insufficient reason to em-

-ploy courts-martial rather than Article III courts for the trial of criminal charges 
that do not involve service-connected offenses by me:;:;.bers of the armed services. 
Although this interpretation of the decisions is not a necessary one, it is strongly 
supported by language in the opinions indicating the Court's special sensitivity 
io the need for independent judges in criminal cases :;.nd its suspicions concerning 
courts-martial. 

( 4) There is no certain answer to the auest!crr bow these diverse strands 
'should be pulled together. ~Iy own judgment, on. balance, is that Congress does 
have the power to determine upon the basis of particularized jude;ments that. 
legislati'l"e courts should be created in "specialized areas having particular needs 
and warranting distincti'l"e treatment." The judgment of Congress is, no_ doubt, 
subject to judicial re'l"iew as in the court-martial cases, but as in other areas of 
the law it is to be expected that the courts will approach that judgment with 

·deference. . 
To put the issue in this way, howe"i'er, is to emphasize the responsibility of 

the Congress to determine whether there are sufficiently compelling reasons tor 
creating a bankruptcy court whose judges lack the tenure and salary guarantees 
·-provided by Article III. My knowledge of bankruptcy and of the Commission•s 
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recommendations are Insufficient to warrant a judgment as to whether there are 
irnch reasons. The experimental nature of the court, the need for a large number 
of jurlges ha>ing specialized qualifications, and uncertainty concerning the court's 
iuture caseload are undoubtedly relevant factors. But how heavily they weigh 
and· whether there are other relevant factors are .matters beyond my ken. 

(5) If the Committee concludes that there are adequate reasons for creating 
the bankruptcy court as a legislative court, there are two issues .concerning the 
scope of the court's power that merit special attention. · 

First, the question has been raised whether, even if Congress may authorize 
:; legislative court to adjudicate the bankruptcy claim itself, it may also author
ize such a court to .adjudicate non-federal causes of action to which the trustee 
has succeeded. Plmr.b, The Ta.:r. Recommenda.tivr...~ of the Oomniission on the 
Bankruptcy Lams-Ta:i: Procedures, 88 Harv. L. Re>. 1360, 1468 {1975). I see 
no reason to disting-.:iish between the two types of ·claims for this purpose. Con
gressional authority over bankruptcy has long been held adequate to permit 
Congress to extend tbe jurisdiction of federal courts to non-federal claims by 
or against a trast~. See, e.g., Schumacher v; Beeler, 293 U.S. 367 {1934). The fact 
that this jurisdiction has heretofore been conferred upon Article III courts is 
not significant. The same considerations that would warrant creation of a non
Article III court to adjudicate the federal law claim in· bankruptcy appear to be 
equally applicable to ancillary state law claims. · · · · . 

A second and more difficult question is whether Congress may authorize the 
proposed bankruptcy court to exercise contempt powers. Although Palmore sus
tained the power of Congress to Test criminal jurisdiction in legislative courts, 
the court-martial cases discussed abo>e suggest that the independence of judges 
in criminal cases is an especially sensitive issue. It would, therefore, be desirable 
for the Committee. to consider whether the full range of contempt powers con
templated by the pending bills should be >ested in the bankruptcy court. 

II 
I 

The question whetb.~r Congress may provide that sitting referees shall auto
matically be ''.folded iu" as judges of a new bankruptcy court during a six-year. 
transitional term is less complex than the previous question, but the answer to 
it is no more certain.· Judges of the bankruptcy court would undoubtedly be 
"officers of the United States" and, as such, the manner of their appointment 
"IV'Ould be governed by A.rticle II, § 2, cl. 2 of the Constitution. Buckley v. Valeo, 
44 L. W. 4127, 41G4 (19G7) ~ It is also clear that, by vesting the power to appoint 
mich .officers elsewhere. Article II, § 2, cl. 2, denies it to the Congress. The 
question, therefore, is whether legislation "folding in" the bankruptcy referees 
for a six-year transitional term constitutes an exercise of the appointment power. 

A negative answer to that question might concefrably be grounded in a judg
ment that the proposed legislation would merely represent ail increase in the 
powers of the referees, not the -appointment of them to a new office. Cf. Shoemaker 
v. United. States, 147 U.S. 301 {1893). Even if such a judgment could be sus
tained, which is doubtful, there is at least some authority in the state courts 
that legislative extension of a term of office constitutes an "appointment." See · 
Richman v. Liyha.t1i, 22 N.J. 40, 123 A. 2d 372 (195G). . 

The fact that the lel;islation would extend to the entire class of referees and 
would not involve the designation of particular individuals might, however, 
justify a conclusion that it does not :-epresent an exercise of the appointment 
power. Article II, § 2,' cl. 2, as the Court stressed in Buckley v. Valeo, was aimed 
at pre>enting Congress from "aggrandizing itself at the expense of the other two 
branches." 44 L. '\V. at 4165. It is, thus, a particular expression of the more 
general concern underlying the separation of powers, that of preventing the 
accumulation of legislative, executive, and judicial powers in the same hands. See 
Tlie Federali1:1i Nol!. 41 and 48. Measured against that purpose, legislation "fold
inc- in" sitting referees as judges of a new bankruptcy court during a transitional 
period does not appear impermissible. The Congress would not have tlesignated 
Jiarticular individuals to serve on the court, nor would it have the power to 
reappoint them. There would be, aecordini;:ly, no reason to fear that the judges 
would be beholden to the Cong-ress and therefore subject to domination by it. 

The persuasiveness of this argument would be increased if the "folding in" 
:provision were supported by important and legitimate ·1ei;islative purposes. 
Obviously, Congress does have a legitimate interest in assuring a smooth tran-
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sition from the present system. Whether that interest would be served by the 
."folding in" pro'\"ision is, however, a separate question and one beiond my 
present competence. The Committee will not doubt. wish to examine that ques-
tion with cnre. · 

I hope these comments will be of some use to the Committee. If, as the wl>rk 
of the Committee progresses, I can be of further service, I trust you w~ll not 
hesitate to call upon me. 

Sincerely, 
TERUNCE SA.NDALOW, Professor of Law. 

HARVAP.D LAw ScnooL, 
Cambridge, Mass., May 11, 1916. 

Hon. PETER W. Roo1No, Jr., 
·Chairman, Committee on the Judiciary, 
u~s. House of Representatives, Wa.sltington, D.C. 

DEAR Co:sGRESSMAN Ronrno: This letter is written in reply to your letter of 
.April 30, 1976, raising a number of questions relating to. H.R. 31 and H.R. 32. I 
hope you will forgive the delay in replying, but I have not been well, and I have 
been quite busy in the last weeks finishing the work of the semester. 

Although I do not feel competent to deal with all of the important questions you 
raise, I will try to address myself to the two principal issues: (1) the status and· 
constitutionality of the proposed new court system for dealing with bankruptcy 
·matters, and (2) the matter of appointments to the proposed court, especially in 
light of the Supreme Court's recent decision in Buckley v. Valeo. In preparing this 
letter, I ha,·e had an opportunity to consult with Professor Paul Bator, who is 
thoroughly familiar with the problem of "legislati;e" and "constitutional" courts 

.'and who is responsible for the materials on that subject in Hart & Wechsler, The 
· · Federal Courts and the Federal System, Chapter IV (2d ed. 1973). 

I 

(a} l1 .. s you state in your letter, it is clear that the court contemplated in H:R. 
· 31 and H.R. 32 would be a "legislati'\"e" or Article I court, especially in view of 
the fact that the judges "'ho would serve on that court would not have life tenure 
and the other attributes of judges in Article III courts. It does not follow from 
that conclusion, howe'\"er, that the proposed court would be precluded from ban- . ' 
dling matters relating to bankruptcy, since it is now well established that, at 

·least apart from certain matters that may be "inherently judicial," Congr~ss may 
invest non-Article III forums with jurisdiction in cases that may also be delegated 1;: 
to Article III courts. ·.· 
· (b} There are a number of Supreme Court decisions that bear on the questions i; 
·presented, and they are not all easily reconciled, but in my opinion two of the I.:.; 
key cases are Crowell v. Benson, 285 U.S. 22 (1932), and Palmore v. United 
States, 411 U.S. 389 (1973).'In Crou,ell, the Court upheld the delegation to an 
administrative agency of jurisdiction over matters· of "private right" arising 
under the Longshoremen's and Harbor Workers' Compensation Act. In doing so, · 
the Court emphasized the need perceived by Congress for "a method shown by ' 
experience to be essential in order to apply its standards to the thousands of 
cases involved, thus relie'\"ing the courts of a most serious burden," and also 
emphaSized the preser;ation in Article III -courts of the power of judicial re
view to "insure the proper application of the law." 

In Palmore, the Court upheld the power ·of Congress, acting pursuant to its 
authority over the District of Columbia in Article I, to pro'\"ide for the trial of 
local criminal cases in non-Article III courts. The Court nott>d that early in our 
history, enforcement of the federal criminal laws had bee11 left to state courts, 
that enforcement of federal ri?:hts was still available in state courts. that juris· 
diction in court-martial procee·dings was •ested in non-Article III forums, and 
that "the requirements of Art. III, which are applicable where laws of national 
applicability and affairs of national concern are at stake, must in proper circum· 
stances give way to accommodate p1enary grants of power to Congress to legislate 
with respect to SPE'cialized areas ha'\"ing particularized needs and warrantini: 
distinctive treatment." As the Court observed, Congress was a'l\are of the crisis 
in the judicial system in the District of Colun:\bia and came to the justifiable con· 
:clusion that a system of courts with non-tenured judges, subject to re~oyal 9r 
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suspension by a judicial commission under certain circumstances, "would be more 
workable and efficient in administering and discharging the work of a multi
faceted metropolitan court system." 

(c) Despite the suggestion to the contrary, in Currie, The Federal Courts ancl 
the American .Law Institute, 36 U. Chi. L. Rev. l, 13 n. 67 (1968), I do not believe 
the important principles articulated.in Gr010ell v. Benson were undercut in Glid
den Go. T. Zdanok, 370 U.S. 530 (1963), holding that judges from the Court of 
Claims and Court of Customs and Patent Appeals could sit by designation on 
other Article Ill courts. There was no -Opinion for the Court in that case, and 
the plurality opinion of Justice Harlan, while suggesting that some business 
may be "inherently judicial," essentially went no further than to state that 
judges from one -Article III court might properly sit on another. I certainly 
agree that a serious constitutional question would be posed if one who was not 
an Article III judge were to sit -0n an Article III court, but I do not think that 
precludes Congress from exercising its powers under Article I to vest jurisdiction 
of a wide variety of matters in non-Article III forums. 

(d) Putting aside fo:- a moment the question of the contempt·power, I believe 
this background furnishes strong support for the vesting of jurisdiction over 
bankruptcy matters in a non-Article III court, provided at least that there is a 
functional justification. for such action,. that the right to trial by jury is not 
violated, and that adeqaute provision for judicial review by an Article III court 
is made. -.See Hart &. Wechsler, The Federal ·Courts ·and 'l'he Federal System, 
396-400 (2d ed. 1973). On the question of functional justification, the fact that 
a number of important functions have long been carried out by bankruptcy refer
ees is certainly relevant, as is the extremely heavy burden of such cases and the 
experitise required to deal with them. (I note, in passing, that no non-judicial 
functions are to be exercised by the new bankruptcy court, but as in the case of · 
the Tax Court, I do not regard that fact as detracting significantly from the need 
for a specialized tribunal acting outside the bounds of Article III.) It is im
portant, however, that Congress make clear, in its consideration of the estab- · 
lishment of a non-Article III court, that it has taken these functional matters 
into account and, in particular, that it has laid a foundation for the appointment 
of non-tenured judges tQ -that court. While I am not sufficiently familiar with 
substantive bankruptcy law to deal in detail with this question, it does seem 
to me that the specialized nature of the field, the experimental aspects of the 
bankruptcy court proposal, and the difficulty of predicting far in advance 
whether bankruptcy litigation will increase or decline, are important factors. 

As to jury trial, there seems to be no problem, since both bills provide for the. 
use of juries .whenever needed, and the guarantee of the Seventh Amendment 
does not, I believe, require that a jury trial, if one is to be had, take place in an 
Article III court presided o-rer by .an Article III judge. I know of no authority 
on this point, but it seems to me that the essence of the Seventh Amendment is 
the preservation of the right to a jury, not to an Article III judge. 

As to judicial re-riew, it appears that iri general both bills make ample provi
sion for the consideration of questions of law by Article III courts. I do note one 
problem, however_ H.R. Sl precludes judicial review at the instance of the SEC 
in § 2-210(B) and, in certain instances, at the instance of the administrator in 
§ 2-210(0). I do not know the reasons for these provisions, and it may well be in 
any event tllat preclusion of review at tile instance of a Government agency 
poses no problem under Growell v. Benson, but I do believe these provisions 
should be carefully considered in light of the Growell problem, as well as the more 
practical question whether a Government agency should, as a matter of policy, 
be foreclosed from appealing questions of law. 

There remains tbe difficult question raised by l\Ir. Plumb in his article in 88 
Harvard Law Review 1360, 1468 (1975). Conceding the authority of Crowell 
and other cases, he states that "where federal law does not create the right of 
action but merely appoints an administrator of private assets which include a 
preexisting non-federal cause of action. and provides the forum in which such 
action may be litigated, it goes beyond any existing precedent, relating either 
to administrative agencies or to legislative courts, to say that the nonconsenting 
defendant must submit to a federal trial in a court not established under 
Aricle III." 

There are several reasons-why I-disagree with the implication of this passage 
that delegation of such cases to ·an Article I court would run afoul of the Con
stitution. First, the fact that such cases may be tried in state courts makes it 
clear that an Article III court is not required. Second, whatever the meaning of 
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"inherently judicial" in Justice Harlan's opinion in Glidden, I do not believe 
,such cases are "inherently" less suitable for·ndjtidication in nn Article I forum 
than the private controversy in Cro1vcll. ~'hird, unlike diYersity of citizenship 
cases where the sole power of Congress to vest jurisdiction derives from Article 
lII, the power of Congress to vest jurisdiction in bankruptcy over claims .bY or 
against private parties derives, I believe, from the bankruptcy power in Article 
I, e\•en though such claims may be governed by state la"·· and thus it seems to 
me that Crowell is very much in point. Of. Osborn v. Bank of the United States, 
9 Wheat. 738 (U..S. 18U). In other words, whether or not dh·ersity cases could 
be relegated by Congress to a non-Article III federal forum, I think claims by or 
against private parties in a bankruptcy pro~eeding may properly be. Finally, 
the functional considerations referred to earlier 8eem to me to be as capable of 
application to contro\·ersies governed by. state la"' as to' those governed· by fed
eral law, especially when the need for unified administration of a banL:rupt's 
estate is considered. ' · 
- (e) I have previously deferred the question o:f:' the contempt power 'f'ested in 
the proposed bankruptcy court by § 2-209 of H.R. 31 and § 2-208 of II.R. 32. (I 
am referring here only to criminal, and not to ci'f'il, contempt.) Although the 
'Vesting of criminal jurisdiction in non-Article III courts has been upheld in 
Palmore and in the area of courts-martial, a number of Supreme Court decisions 
limiting court-martial jurisdiction demonstrate the Court's growing sensitivity 
to. the vesting of federal criminal jurisdiction in non-Article III courts and its 
emphasis on the safeguards afforded by an Article III court in criminal matters. 
'While the right of trial by jury is an aspect of this concern, so too is the presence 
of a judge with life tenure and other guarantees. See Hart & Wechsler, The 
Federal Courts and The Federal System, 372-75 (2d ed. 1973), and cases cited 
therein, especially O'Oallahan v. Parker, 395 U.S. 258 ( 1969). · 

. Contempt, of course, is in many ways different from other criminal offenses, · 
and bankruptcy judges would clearly be more independent in form and substance 
than the judges in court-martial proceedings. Nevertheless, you may want to 
consider distinguishing between the punishment of those contempts over which 
jurisdiction must be Yested in the bankruptcy court if it is to function effectively 
as a .court (in particular, summary criminal co11tempt proceedings im·olving con
duct that poses an imminent threat to the order and decorum required for fair 
adjudication) and the punishment of other contempts, where minimal delay and 
adjudication in another forum would not threaten the ability of the bankruptcy __ 
court to carry out its duties. I do not know whether such a distinction is con-

. stitutionally_ required, but I believe there may well be a pro
1
blem. 

II 

On pages 3 and 4 of your letter, you raise a number of questions about the 
appointment of judges. to the new bankruptcy court, in light of the Supreme 
Court's recent decision in Buckley "· Valeo, 96 S. Ct. 612 (1976). :Uy essential 
conclusion, which I will try to spell out more fully below, is that anything short 
of Presidential appointment, with th~ consent of the Senate, would raise the most 
serious constitutional questions. 

(a) I do not think there is any-doubt that the judges of the new court would 
be "Officers of the United States" within the meaning of Article II, and thus 
appointment by Congress would not be valid under the Buckley decision. Buckley 
did not reach the question of when· an Officer is "inferior," and thus subject to 
appointment-by the Heads of Departments or·the Courts of Law, instead of the 
President himself. Although the judgment of Congress is undoubtedly entitled to 
great weight on this question, I have the gravest doubt whether the judges of 
this new court could be regarded as "inferior" under Article II. The court will 
have powers considerably broader than those of bankruptcy referees under 
present law, and although subject to judicial renew, it would, I think be essen
tially an independent body under both H.R. 31 ·and R.R. 32 .. The judges would 
have extremel:v important and broad-ranging functions to perform, and they 
would hold the highest positions in the new court. 

. (b) De!':pite Buckle71, I doubt that there is any infirmit.y in a "recommendation" 
by Congress as to the initial appointments to the new court. Such a recommenda
tion is bv definition not binding and, whether the recomm~ndation is followed or 
not, it is.hard to see how it could be challenged if the President exercised bis own 
judl?'ment. The question wbethn i::ucb a recommendation should be made, as a 
matter of policy, i!': not one on which I feel that I have any special competence •. 

(c) If I am right up to this point, then I do not think C~ngre~ can p~ov1d~ 
that the sitting referees shall be judges of the new court dunng a tranfw1tional 
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term, whatever its duration I recogn!ze that it d<X!s not violate Article II to 
r:i:p:iud the powers of an existing bocy, 11nd I reccgniz~ also that the line between 
~uch c:i.:pansion and the creation of a r.ew body muy in some instances be hard to 
Maw. But the new bankruptcy court wouH !n so many ways be different from the 
e:i:i.sting system of referees that to ino'l'"e fae :referees over to be judges of the new 
tourt 'Yould, I thin!f •. be to •·appoint" them, not merely to e::..:pand their powers. 
There 1s surely a difference between adding son::e new unfair labor practices to 
the NLRA, for example, and estilblishing a new labor court \\ith a proYision that 
nil present NLRB members shall be its first judges . 

(d) Assuming that the present referees are "inferior" officers and thus 
susceptible of appointment by someone ether than the President, I h;ve already 
l':tpressed the view that the judges of the new bankruptcy court under H.R. 32 
would not be regarded as inferior and thus could not be appointed by the judicial 
couqcils. Although I cannot cite authority for this proposition, I think it is 
i;up~rted by the .scope .of the judges' functions and the responsibility. they will 
exercise. 

• .. • * * • • 
I hope these comments. are helpful, aud not .overlong, ·and that you mll not 

hesitate to let me 'know i:f there is anything that needs clarification or· if I can 
be of assistance in any other way. · 

Sincerely, 
DAVID L. SHA.PIRO. 

COLUMBIA. UNIVERSITY IN TEE Crr-Y OF NEW YORK, 

Hon. PETER W. RODINO, Jr., 
New York, 11.Y., June 2, 1916. 

Chairman, CommiUee on the Judiciary, 
House of RepresentaiiveB, Washington, D.O. 

DEAR MR. CHA.r:h.tAN: I regret that my academic and professional commitments 
are so heavy at tJ;lis time of year that I have been unable to provide a detailed· 
answer to the questions you invite me to consider in your letter of April 30 .. 
concerning H.R. 30 and 31. I have, however, thought about the major issues and 
submit herewith a brief statement of my views. · 

First. I have no doubt that proceedings in bankruptcy are cases "arising under"· 
federal law within the meaning of Article III, § 2 of the Constitution. Mr. Justice· 
Jackson's statement -in National Mutual bis. Co. v. Ti<L·:n.cater Transfer Co., 
337 U.S. 582, 599 (1949), that such cases arise under Article I but not Article 
III was disavowed: by a majority of that Court and does not withstand analysis. 
See e.g. Frankfurter, J., dissenting in Tidewater, 337 U.S. at 652 n. 3. · 

Second. If Congress elects to establish an "inferior" court for the adjudication. 
of cases to which the judicial power of the United States "extends" under: 
Article III, rather than to remit their adjudication to the courts of the several · 
states, the text of the Constitution suggests upon its face that the court thus 
established must have the attributes as to salary and tenure of the judges pre
scribed by Article III, § 1. To put the matter in another way, the text of the . 
Constitution suggests e.n understanding and a purpose that any federal in
roads on the antecedent, general judicial jurisdiction of the states would be . 
made only by vesting jurisdiction in Article III federal courts. · 

Third. That simple constitutional plan could not survive the test of time. 
In the first place, it took no account of military .. tribunals contemplated by 
Article I, § 8, cL Hand by the Fifth Amendment. In the second place, it was in
applicable to the territorial courts designed by Congress to be transient, or, · 
by parity of reasoning, to other temporary tribunals dealing with matters 
arising outside the- states, as in Indian territory or foreign countries. In the 
third place, it bad doubtful applicability tv subjects that Congress could con
stitutionally deal with itself or through a committee, such as monetary claims 
against the United States. If adjudication need not be committed to a court at 
all, it seemed unreasonable to regard it as e.;i;:entinl that once a court was 
chosen, it must he permanent and tenured. Similarly, once room was found in 
the constitutional plan for the employment of administrative tribunals with 
adjudicative functions, it would hardly have been reasonable to deny that · 
Congress, if· it so elected, could alternatively vest the same functions in nn 
untenured court, subject to such judicial review in a tenured court as the 
Constltutio11 may require. 
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Fourth. These difficulties '\\'ith the apparently simple constitutional plan 
of the rationalization was the distinction drawn by Chief Justice ·.l\Inrshnll 
in the cnse of a territorial court (American Ins. Co. v. Canter, 1 Pet. 511, 546 
(1828] between .. legislative" anti ""constitutional" courts, a distinction which, 
as Justice Harlan noted in 1962 (Gliddo~ Co. v. Zda1wk, 370 U . .S. 530, 534) "has 
been productil"e of much confusion and controversy." That confusion may be 
traced through the opinions involving the Court of Claims, the Court of Cus
toms and Patent Appeals and the District of Columbia courts, once held to be 
"legislative", though only the local courts of the District (Palm.ore v. United 
States, 411 U.S. 389 [1973]), the Tax Court and sur\"iving territorial courts 
are so regarded now. 

Fifth. Gh·en the development that I ha\"e traced, it is not surprising that · 
neither decisional doctrine nor other authoritative sources delimit with precision 
the e:Ktent to which Congress may constitutionally commit the administration of 
federal laws to tribunals unprotected by the tenure provisions of Article III. 
The most rec~mt judicial statement in i\Ir. Justice White's opinion for the Court 
in Palmore (411 U.S. at 407-8) carefully avoids a rigid formulation, saying: 

••• both Congress and this Court have recognized ••. that the require
ments of Article III, which are applicable where laws of national applica
tion and affairs of nationel concern are at stake; must in proper circum

. stances give way to accommodate plenary grants of power to Congress 
to legislate with respect to specialized areas having particularized needs and 
warranting d.istinctive treatment. 

That principle appears to me to place the proper values in the balance. The 
commitment of Article III, § 1 to permanent and tenured courts must be re
spected generally. in creating jurisdiction to enforce la}\·s of national applica
bility but the mandate may be relaxed by interpretation in light of "particular
ized needs" perceived by Congress in special areas of legislative competence 
to warrant such "distinctive treatment". 

That formulation seems to me to rationalize the cases where legislative courts 
have been employed aud their validity sustained and pro,·ide a guide for future 
action. It suggests that the question to .be asked and answered in the present 
case reduces to what the needs in bankruptcy may be that warrant dispensation 
with the guarantee of tenure in establishing the spedal courts. Given the fact 
that the intended jurisdiction goes beyond the _marshalling and distribution 
of assets in possession to actions against debtors of the bankrupt leading to 
coerciYe judgments and to injunctions against state proceedings, I should sup
pose that Congress would require a strong showing to be made. That the Com
mission did not regard this li.s a major problem suggests to me that it placed 
an uncritical reliance on Justice Jackson's statement in Tidewater that bank
ruptcy proceedings do not arise under federal law, within the meaning of Article 
III. The important point, in my view, is that the fact that Article I delegates 
authority to Congress to "establish .•. uniform laws of the subject of bank
ruptcies throughout the United States" does not without more permit the admin
istration of such laws by federal courts unprotected by the tenure provisions 
of Article III. The bankruptcy power is no different in this respect than the 
power to regulate.commerce or any other source of national legislation. 

, Sixth; The foregoing doubts are, of course, compounded by the fact that the 
new court would be endowed with power to punish .for contempt and to issue 
writs of execution. There is no room in light of these provisions to regard the 
court as a judicialized administrati\"e agency in an area where the .administra
tive process could alternatil"ely be employed. 

Seventh. The problem of the bills would not, in my view, Yary if the bank
ruptcy court were to be created as aii "adjunct of the courts of appeals," nor 
does it matter whether the route of appeal is to the courts of appeals or to the 
district courts. What is decisi'Ve is the scope of the jurisdiction and authority 
conferred on the bankruptcy court. 

Eighth. Finally, and apart from the considerations pre...-iously noted, I have 
the gravest doubt that present incumbents can be ensconced as judges of a court 
with qualitatil"ely different power than the present referees rather than newly 
appointed in accordance with .Article II. Whether the present referees could 
be continued "with expanded powers" turns, of course, on what the nature of 
the expansion is. It it extended to the scope now contemplated for the court, 
my doubts would be the same. Of. Shoemaker v. Utiited. States, 147 U.S. 282, 301 
(1893). . 
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I trust that this summary of my views may be of use to the Commitee and 
I say again that I regret that time did not permit me to prepare a more extensive 
memorandum. 

With high regard, I am 
Yours faith!u1ly, 

Hon. PETER "\V. RODINO, Jr., 
llou.se of Representatives, 
Washington, D.C . 

HERBERT WECHSLER. 

THE UNIVERSITY OF Tp::AS AT AUSTIN, 
Austin, Tex., June 4. 1976. 

DEAR l\ln. CHAIRMAN: I regret very much that I am so slow in responding 
to your letter of April 30th regarding the bills to revise the bankruptcy act and 
regret even more that my response will not be very helpful. 

The questions that you pose in your letter are extremely difficult. The meta
physics of what is the judicial power of the United States that, under Article 

. III, can only be exercised by "constitutional courts'' are extremely complex and 
on many of the questions you pose no one can give an ansITer with any assurance 
until the Supreme Court bas spoken. The difficulty in this area is shown by the 
trouble the Court has had in grappling with these cases when they have come 
to it. 

This is shown by the well known decision in National Mutual Insurance Co. 
v. Tidewater Transfer co .• Inc., 337 U.S. 582 (1949). That case was argued on 
November 8, 1948, but it was not decided until June 20, 1949. It took the Supreme 
Court more than seven months to decide a seemingly simple question, there are 
four opinions occupying 71 pages in 'Cnited States Reports, and the four opinions 
are wildly at variance with each other, with the Court ultimately upholding 
5-4 the statute there involved though majorities of the justices· rejected each 
of the arguments in support of the statute. The Court had similar problems with 
Glidden Co. v. Zcla')1.ok, 370 U.S. 530 (1962). There, with only seYen justices par
ticipating, there w~re three opinions, running to 7G pages, and a majority of 
the sitting. justices rejected each, of the lines of argument in support of the 
validity of the statutes there involved but the Court held the statutes valid. See 
Wright, Federal Courts 32--33 (2d ed.1970). · 

The fact.that the subject you are working on is bankruptcy further complicates 
the matter . .Although we know from Williams v. Austrian and Schumacher v. 
Beeler that "constitutional courts" can hear plenary actions in bankruptcy, we 
do not know why this is so. As astute a student of federal jurisdiction as Felix 
Frankfurter tried to explain this in his opinion in the National Mutual case, 
337 U.S. at 652 n. 3. He spoke to the matter again in Textile- Workers Union '"· 
Lincol?i Mills, 353 U.S. 448, 471-484 (1957). Yet the explanations be offers in 
those two opinions do not seem to me to be wholly consistent. 

Thus, though I have thought carefully about this since I first received your 
letter; and had hoped that I could provide a more helpful conclusion for you, I 
regret to have to say that the only one of your questions that I can answer is 
the first. Certainly the courts contemplated by the two bills before you would 
be "legislative courts," created by Co_ngress by virtue of its Article I power to 
make bankruptcy laws. In the present state of knowledge, I fear that to say · 
anything more than this would be sheer guesswork. I do not know how many 
angels can stand on the bead of a pin until the Supreme Court tells me. I do 
not mean by use of that phrase to suggest that the questions you pose are not 
important ones or that they are not very proper questions for you to raise, but 
only that the Supreme Court bas made such a mess of this phase of the law 
that medieval theologians would be as reliable a source of guidance on it as 
modern professors. 

I han• read the p0rtion of Mr. Plumb's article to which you referred in his 
letter. I agree with the doubts he raises and would add a further doubt whether 
Article I judges can be given power to punL<;h for contempt. But both he and I 
are shooting in the dark,_and the Supreme Court may tell us that w~ &.re quite 
wrong. . 

I wish I could bt> more helpful and do not envy you and the Judiciary Com
mittee the difficult task these bills raise for you. 

Sincerely, 
CHARLES ALAN WBIOIIT. 

McCormick Profeesor of Law. 



(f(/~ ~ 
.· - ~·I[L ~ 

~YLD ·.~t 

~

~~~f~ 
~~~Wx~ 

.~ w /./- ~+iffi.J!LMii .OV\, ~ 'fl fhu,,_~ ""' ~ 
h 

~ 

9ti~ ~ -- oq::~ 
(j) ~~ ~- Co .v. 

'STCo ~j-- ~ 
C~) 

--;~~ 
-~~~ 

. -&Ali~~~ 


