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As requested, 1 have received the following: (1) “"The
Impact of Affirmative Action on the Employment of Minorities
and Females,” by Jonathan S. Leonard, summarizing conclusions of
his research, funded by the Department of Labor (Draft, 335
pages, dated April 1983), (2) "Employment and Occupational
Advance under Affirmative Action, by Jonathan S. Leonard
(January 1983), (3) "The Impact of Affirmative Action on
Employment and Turnover,® by Jonathan S. Leonard (January
1983), and (4) "A Review of the Effect of Executive Order
11246 and the Federal Contract Compliance Program on the
Employment Opportunities of Minorities and Women," prepared
by the Office of Federal Contract Compliance Programs (OFCCP)
and dated April 1983.

Background Information

The effect of affirmative action on employment oppor-

tunities of minorities and women employed by federal contractors
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has been debated since first required by President Kennedy in
Executive Order 10925 (March 6, 1961). Executive Order 10925
was superseded by Executive Order 11246, issued by President
Johnson on September 24, 1964, and later amended by him on
October 13, 1967 (through Executive Order 11375). Executive
Order 11246, as amended, prohibits discrimination by federal
contractors against employees and applicants for employment
because of race, creed, color, sex or national origin, and,

in addition, requires that federal contractors take affirmative
action to insure nondiscrimination.

By regulation, Executive Order 11246 is made applicable
to all contractors whose annual contracts with the government
are equal to or exceed $10,000. The Order provides that the
affirmative action is to include not only employment, but
also "upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay
or other forms of compensation; and selection for training,
including apprenticeships.”

In addition to the above, also by regulation, contrac-
tors having 50 or more employees and a government contract of
$50,000 or more have been required to maintain written
affirmative action programs that analyze their workforces
and employment practices, and establish goals and timetables
for the hiring and promotion of minorities and women where

they are shown to be "underutilized"” relative to their
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availability. Special attention is paid to six categories of
jobs for minorities and six for women, as follows:

Special Emphasis Categories

Minorities Women
Officials and Managers Officials and Managers
rProfessionals : Professionals
Technicians Technicians
Sales Sales
Office and Clerical Skilled
skilled Semi~skilled

Jonathan S. Leonard is with the National Bureau of
Economic Research and the University of California at Berkeley's
School of.Business Administration. His research, resulting
in the reviewed reports, was commissioned by the Office of
Assistant Secretary for Policy, Evaluation and Research of
the Department of Labor. The occasion for the research was
the availability of allegedly new data on employment oppor-
tunities for minorities and women employed by federal con-
tractors. This data was provided by J. Griffin Crump, Special
Assistant to the Director of the Office of Federal Contract
Compliance Programs (OFCCP), Ellen M. Shong, through OFCCP's
Division of Program Analysis. Mr. Crump is also the author
of the OFCCP report analyzing the same data.

"The Impact of Affirmative Action on the Employment

of Minorities and Females,”™ by Jonathan S. Leonard
(Draft, 335 pages, dated April 1983)

The Executive Summary of the above report, still in

draft form, summarizes the major findings as follows:



- 4 -

(1) Black male employment share increased
relatively more in contractor establishments
under the affirmative action obligation than
in non-contractor establishments between 1974
and 1980. This holds true in a number of
specifications, controlling for establishment
size, growth, industry, region, occupational
structure, corporate structure, and past employ-
ment share.

(2) This positive employment impact has
been relatively greater in the more highly
skilled occupations, and has resulted in net
occupational upgrading for black males.

(3) Compliance reviews have been an effec-
tive tool in promoting the employment of male
and female blacks.

(4) The impact of contractor and review
status on non-black minorities and on white
females has been mixed.

(5) Females and black males at a sample of
reviewed establishments had a lower share of .
terminations relative to hires than other workers.
The employment gains engendered by affirmative
action do not appear to be transient.

(6) Based on new data on more than 1700
class-action suits, litigation under Title VII
of the Civil Rights Act of 1964 has played a
significant role in increasing black employment,
and has had a relatively greater impact than
affirmative action.

(7) The relative productivity of females
and minority males has not significantly de-
clined as their employment share has increased,
based on a new longitudinal production function
data set. Similarly, changing demographics have
not had a significant effect on corporate
profits.

(8) The targeting of compliance reviews
could be improved by reviewing with greater fre-
quency establishments with relatively few blacks.



(9) The unionized sector of manufacturing

has not performed worse than the non-unionized

sector in terms of equal employment opportunity.

(10) The success of affirmative action in
integrating the workplace has been limited by
residential segregation.

(11) The goals agreed to by contractors
under affirmative action are inflated, but those
who promise to hire more do hire more minorities
and females.

The Executive Summary is true to Leonard's own summary
of his findings (pp. 322-25), except that Leonard described
items 1-5 as "the heart of the work"™ (p. 322), items 6 and 7
as "more tentative than those from other chapters because
they are based on more highly aggregated data with fewer
controls" (p. 323); and pointed out that item 9 (item 8 on
Leonard's Summary, p. 324) is based exclusively on data from
"California manufacturing plants.” Finally, the tautology
represented by item 10 (observing the delimiting effect of
*"residential segregation” on affirmative action) is a rather
unabashed solicitation of support from those civil rights
activists who see court-ordered desegregation of housing as
the new frontier.

A closer look at Leonard's summary report, and his

two briefer reports listed in the first paragraph of this

Memorandum, illustrate various points of vulnerability of



this research. Before I review these more subtle points,
however, two very basic observations can be made. First,

the conclusions themselves constitute a tautology, and (as

we have discussed) might be rephrased: If you make something
a condition precedent to receiving federal contracts, those
who wish to continue to receive the contracts will comply
with the imposed condition. This is particularly true where
the universe of reviewed firms are those who, over a period
of six years, continued to be federal contractors, thus
ignoring all those that gave up federal contracts, went out
of business, etc. The amazing fact is that it has taken this
long for data to become available to substantiate this
expected effect. To the contrary, most researchers in the
past, whether sympathetic or critical of affirmative action
itself, have found the Executive Order and implementing

regulations very ineffective. These prior studies are

reviewed briefly, infra.

Second, the report is, in effect, an inside job,
analyzing data made available by OFCCP. Although the data
and research methodology must be analyzed at some point by
social scientists with competencies other than ours, the con-
clusions are certainly vulnerable to the charge that they are

self-serving. The ineffectiveness of Executive Order 11246,




and the enforcement thereof, has been a recurring, bipartisan
theme.* As directed by Executive Order 12086, all enforcement
responsibility of Executive Order 11246 was consolidated into
the OFCCP on October 5, 1978. Since then, for mere self sur-
vival OFCCP has had a burden to turn around an admittedly
ineffective enforcement record. This data, and the result-
ing advocacy reports interpreting it, is probably best under-
stood as a reponse to that felt netd.

Moving along to the various points of vulnerability
of lLeonard's conclusions, consider the following:

1. The data used in the study relies on information
supplied on EEO-1 forms. However, employers themselves are
responsible for indicating to the OFCCP whether they are
federal contractors. Far fewer firms identify themselves

than the Department of Labor estimates are in existence.

¥ In its 1977 report, for example, the U. S. Commission on
Civil Rights wrote:

The problems the government is trying to solve,
however, are difficult and persistent. 1In its
1974 report, this Commission reported that the
Federal effort to end employment discrimination
had "not been equal to the task," and in the

year and one half between the publication of that
volume and the end of 1976, Federal enforcement
of equal opportunity laws had not measurably
improved.
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According to Leonard (p. 27), for example, in 1974 only
92,000 of the estimated 275,000 federal contractors so
identified themselves, or roughly one-~third. (This is partly
overcome, according to Leonard, because affirmative action
field officers typically assume that large firms are govern-
ment contractors, whether or not they have so indicated on
the EEO-1 form, but this certainly appears less than
"scientific.")

2. According to Leonard, there have been "four major
previous studies of the impact of the OFCC" (p. 32). all of
the studies have concluded that the impact has been limited
and that the broad purposes of Executive Order 11246 remain
unaccomplished. Leonard claims that the new data goes the
other way, but one can be properly skeptical of the objectivity
of his conclusions. A list of the earlier studies and a
brief description of each is attached as Schedule A.

3. The data used by Leonard (and the OFCCP report as
well) is an elaborate set of information on nearly 70,000
establishments filing EEO-1 forms and identifying themselves
as federal contractors in both 1974 and 1980. This data and
the research methodology should be analyzed by impartial and
competent social scientists if a thorough response is to be

fashioned.
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4. Leonard buries a bombshell in chapter 8, entitled,
"Wwhat Should the OFCCP Do?" I speak of Leonard's assertion
that it is a mistake to consider affirmative action as
essentially reflecting an anti-discrimination policy. Rather,
he contends, it has at its essence "an income redistribution
policy." This may play well in academe, but to move away
from the moral stand against racial discrimination -- and to
a somewhat lesser extent, against sex discrimination -- can
only erode popular support (to the extent that it exists) for
affirmative action.

5. The monetary cost of the relatively minor gains is
enormous. According to Leonard, the cost is "at least $51
million and perhaps more than one billion a year in affirma-
tive costs alone" (pp. 314-15). Elaborating, he continues:

In 1980, the OFCCP's authorized budget was
$51 million. Past studies, some politically
motivated, have estimated direct costs of
affirmative action on the order of $50 to
$80 per employee. Cumulating very roughly
results in more than a billion dollars in
direct compliance costs for all non-con-
struction contractors. Concerning just the
direct costs of compliance reviews, a 1981
survey of 42 companies with an average work-
force of 50,000 found that 80% of the re-

" viewed were requested to submit data in
addition to the AAp, at an average cost of
$3000. A similar survey by Senator Hatch's
Labor Committee of 245 contractors with an
average workforce of 2584 in 1981 reported
that 60% were asked to submit additional data
beyond the AAP, at an average cost of $24,000.
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"Employment and Occupational Advance Under
Affirmative Action®™ by Jonathan S. Leonard
(January 1983)

This briefer report (29 pages) is presumably absorbed
in tﬁe longer report discussed above, but there are significant
emphases omitted in the longer report which bear mention
here. [The third Leonard report reviewed ("The Impact of
Affirmative Action on Employment and Turnover") provided
little of additional significance and is therefore not
separately discussed.]

Although the paper argues that the more recent data
shows "affirmative action under Executive Order 11246 has
promoted occupational advance of minorities of both sexes, as
well as increasing their employment among government contrac-
tors” (p. 15), that is not the whole story. Besides the
points made in critique of the longer report which are equally
applicable, the additional specifics are noteworthy.

l. Except for blacks (male and female), " [c]ontrac-
tor establishments did not increase their employment of other
minorities or females significantly faster than non-contrac-

tors. White females and non-black minority males actually did

significantly worse at contractor establishments" (p. 5,

emphases mine).
2. Similarly, compliance reviews significantly

increased black female employment, but had a significantly
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negative effect on white females. An insignificant effect

of compliance reviews on employment of minority males is
also noted.

3. How much the noted occupational advance for blacks
is actually upgrading, and how much is "cross-sector migration"
(i.e., from non-federal contractors to federal contractors)
is unknown, according to Leonard (p. 8). In other words,
even the modest gains under Executive Order 11246 could be
due to a reshuffling of qualified or already employed blacks,
not due to net occupational advancement of blacks in the
work force.

"A Review of the Effect of Executive Order 11246

and the Federal Contract Compliance Program oOn

Employment Opportunities of Minorities and Women"
(prepared by OFCCP, dated April 1983)

The above report is even more clearly an advocacy
piece than are leonard's several reports, and statistics are
arranged accordingly. thus, in partisan enthusiasm, the
report summarizes its findings, using the same data it
(OFCCP) supplied to Leonard, as follows:

The results of the analyses show that
establishments covered by the Executive
Order have posted significantly greater
gains in the employment and advancement
of minorities and women than those not
covered and have done so in all of the
categories to which special attention was
to have been directed. Further, in those
establishments covered by the Executive
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Order where compliance reviews have taken
place, greater progress has been made by
minorities and women in the majority of
special-attention categories, as well as
the majority of all categories. . . .
Federal contractor establishments have
experienced a far greater growth in the
percentage of jobs held by minorities and
women than noncontractor establishments
during this 1974-1980 period (pp. 7-8).

Similar generalizations are used to support the
OFCCP's compliance review process, including that its process
has been basically successful.

A closer look reveals the following points of vulner-
ability, in addition to those general points made supra,
which are equally relevant to a critique of the OFCCP report.

1. With the exception of black males and black females,

women and minorities have not had a greater share of employ-

ment under Executive Order 11246. In fact, white women and

non-black minority males have done significantly worse in

terms of share of employment with federal contractors, as
compared to their experience with non-federal contractors.
2. As noted, compliance reviews have a statistically

insignificant effect on minority male employment, and have

actually had a significantly negative effect on white female

employment with federal contractors.

3. Rather than confess these problems, obvious when

the discrete categories of the "protected classes"™ are broken
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down by race and sex, the report uses statistics to the
desired advantage by speaking in larger terms -~ such as
'miﬁority participation.” The same is true when the report
discusses the effect of compliance reviews and in terms

of the occupational categories identified by the Executive

Order. Where black women show gains and white women show

losses, for example, the report speaks in terms of net gains
for women. Similarly, where black men show gains but other

" minority men show losses, the report speaks in terms of net

gains for minorities. The resulting statements may be techni-

cally true, but they fail to tell the whole story and are
therefore misleading, calling to mind the book entitled How To

Lie With Statistics.

4. It is noteworthy that even OFCCP's own expert
(Leonard) felt compelled to confess the "mixed results" of
affirmative action under the Executive Order. This differ-
ence is particularly apparent in the OFCCP report's unegquivo-
cal affirmation of OFCCP's compliance review process, when
almost everyone else commenting upon it -- whether pro or con
regarding affirmative action, including Leonard -- finds it
poorly focused and ineffective. 1In fact, the admitted
ineffectiveness of the compliance review process was at the

heart of the eleven major management reforms listed by
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Robert B. Collyer in his testimony before Senator Hatch's
Committee on Labor and Human Resources on May 26, 1982. A
copy of Mr. Collyer's prepared statement is attached as

Schedule B.



Schedule A

Prior Studies of the Impact of OFCC

1. Burman, George. The Economics of Discrimination:
The Impact of Public Policy, unpublished Ph.D. thesis, Graduate
school of Business, University of Chicago, 1973. |[Based on a
nationally distributed sample between 1967 and 1970, Burman
finds a .3% annual increase in black male employment, no
increase in female employment (minority or white), and no
increase in Hispanic employment. Further, Burman finds no
evidence of occupational upgrading for minorities or women,
and no impact of compliance enforcement activity.]

2. Ashenfelter, Orley and Heckman, James. "Measuring
the Effect of an Anti-discrimination Program”™ in Orley
Ashenfelter and James Blum, eds., Evaluating the Labor Market
Effects of Social Programs, (Princeton: Industrial Relations
Section, Princeton University, 1976), pp. 46-84. [Based on a
larger sample of 40,445 establishments (relying on information
supplied on EEO-1 forms) between 1966 and 1970, Burman's
conclusions were largely confirmed. Although there was some
relatively minor but statistically significant increase in
black male employment, there was actually a statistically
significant fall in the occupational status of black males
relative to that of white males.]

3. Goldstein, Morris and Smith, Robert S. "The Esti-
mated Impact of the Anti-discrimination Program Aimed at
Federal Contractors," Industrial and Labor Relations Review,
vol. 29, no. 4, July 1976, pp. 523-43. |Based on EEO-1 forms
from 74,563 establishments from 1970 to 1972, black male
employment actually fell by .49% per year relative to black
male employment among non-federal contractors which were
already integrated. This study found that compliance reviews
had a statistically significant positive impact on black and
white males, an insignificant impact on black females, and a
significant negative impact on white females. As Leonard
summarizes it, the study shows that under the Executive Order
"males have advanced at the expense of white females."
Further, the Goldstein and Smith study found that the occu-
pational status for both black males and white females fell
in the federal contractor sector, while that of white males
and black females increased.




4, Heckman, James J. and Wolpin, Kenneth 1. “Does
the Contract Compliance Program Work? An Analysis of Chicago
Data,®" Industrial and Labor Relations Review, vol. 29, no. 4,
July 1976, pp. 544-64. [Based upon information gleaned from
EEO-1 forms between 1972-73 regarding 1645 Chicago area firms,
this study focused on the demographic composition of firms
awarded government contracts. In brief, the study found no
significant impact on contract award of the percentage of
black male employment, the change in percentage black male
employment, or the percentage white-collar black male employ-
ment. Firms with more black or white females or other
minorities, or with higher growth in these categories, were
actually found less likely to receive government contracts
(though the difference was statistically insignificant). The
study found further that the decision to subject firms to
compliance enforcement reviews were unrelated to employment
of minorities or women, raising questions of effectiveness.
These anomalies were blamed for the lack of female increases
in employment by federal contractors, and the lower occupa-
tional status of minorities and females among federal con-
tractors relative to non-federal contractors.]
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SCHEDULE B

STATEMENT OF BOSERT B. COLLYER
DEPUTY UNDER SECRETARY POR
BEMPLOYMENT STARDARDS ADMINISTRATION

U.58 DEPARTMENT OF LABOR
: BDEPORE THE -
COMMITTEE ON LABOR AND BUMAN SRSOURCES

UWITED STATES BBNEATE
May 26, 1982

Mr. Chajirman and Members of the Committee:

1 am pleased to be here today to discuss the Labor

Department's management of the equal employment opportunity

““compliance program for Pederal contractors. 1 am accompa-
nied by Ellen M. shgng, the Diz.cctor of the Office of Ped-
eral Contract Compliance Programs (OFCCP).

OPCCP is the office in the Employment Standards Admin-
istrstion (BSA) which has the responsibility for administra-
tion and enforcement of the three equal employment oppor-
tunity mandates which make up the contract compliance gro- -
gram -- Executive Order 11246, Bection 503 of the Rehabili-
tation Act of 1973 and Section 402 of the Vietnam Era Vet-
erans Readjustment Assistance Act (VEVRA).

The Executive Order prohibits Federal contractors
from engsging in employment discrimination and requires
thst they take affirmative action to ensure that applicants
and employees are treated without regsrd to race, color,
nllqlon, sex or national origin. Section 503 of the Rehabili-

ntliqn‘ Act and Bection 402 of VEVRA impose similar prohibitions
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be found. In each of these four cities, the Commjssion

took testimony from officials of major Pederal contractor
establishaents, as well as from union officials and representa-
tives of Pederal agencies.

Discriaminatory practices found included:

== Racjally segregated facilities;

-- Union contracts which permitted sons or relatives
of white male incumbents to be given preference
or exclusive entry rights into skilled trades;

== Racially discriminatory recruiting, seniority
systess, hpprentice selection systems and on-the-job
training programs;

- Use of discriminatory screening and referral
practices by State and private employment agencies;
and '

-- Lower pay for ;qunl or harder work.

Against this background, OFCCP was established in
September 1965 with a mandate to ensure that Pederal contrac-
tors undertake affirmative action.

gBfforts by Pederal contractors and by the government
have eliminated most of the overtly discriminatory practices
evident in the 1960's and have made substantial progress

in addressing discrimination as it exists today. To help

define t
®e share
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on basic public policy that &iscrimination on the basis
of race, sex, religion, national origin, veteran status

or handicap is wrong; that such @iscrimination wastes human
talent, leads to workplace disruption, lowers productivity,
efficiency and morale, and is fundamentally at odds with

our free enterprise notions of "competition® and "freedonm

of contract.”

The mission then -- indeed the mandate -- of OFCCP
is to ensure that Pederal contractors do not illegally
discriminate in their employment practices and that human
talent previously not fully utilised, is not wasted; but
that Pederal contractors make meaningful efforts at including
persons in their workforce solely on the basis of individual
ability and interest. These requireaents are set out in
statute and Executive Order language, both prohibiting
discrinination and requiring affirmative action to ensure
that employment policies and practices are, in fact, non-
discriminatory.
To carry out this mission, we must be professionals.

We must behnye with both tact and firmness. We must have

a sufficient presence in the contractor community so we

can assist contractors who want to carry out their responsi-
bilities and discourage illegal behavior by contractors

who have less of a commitment.

t<
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for review; we are directing more resources toward improving
Job opportunities for handicapped individuals and Vietnam-
era veterans; and we are markedly improving our ability

to review more contractors at lower cost. 1In the short

time that we have been responsible for this program, we

have logu‘ 11 major management i;I:;::EEEE)in these areas.

I would like to discuss each of them with you.

1. Belection Procedures for Scheduling Contractor Bstablish-

ments for Review.

A system for establishment selection has been under
development and is 3chedu1ed for implementation by the
ond of 1982. The procedures will permit us to review the
equal employment opportunity performance of a greater number
of contractor establishments with less available resources.
The system will standardize gelection procedures across
the country by establishing review priorities based on
such objective criteria as (1) freguency of previous reviews,
(2) contractor performance as reported on annual REO reports,
(3) existence of eoiplaintl filed against establishment
and (4) economic conditions at the estsblishment (i.e.,
expanding or contracting workforce). PFor sxample, under
our new procedures & grester number of econtractors will
bave a desk audit of their written affirmative action pro-

grams than have had them in the past. OUnder this procedure,
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Under the new system, contractors will receive copies of
complaints filed under all three prograams, as _soon as OFCCP
jurisdiction has been firmly established. Apart from the
equity of notifying the employers of charges filed, we

£ind that early notification leads to early -~ and satisfactory
==gettlements in many cases. We will use approximately

6,500 staff hours in the implementation of this systen,
Thereafter, the operational maintenace will require about

3,500 staff hours per year.

3. Compliance Standards Task Porce.

The purpose of the Task Porce was to determine the

extent to which OFCCP demonstrates consistency and integrity
in the application of its policies and procedures during
investigations undertaken pursuant to Executive Order 11246,
Bection 402, and Section 503. On November 22, 1981, the
group began reviewing correspondence generated by the com-
plaint review process. As of March 12, 1982. the Task

Porce had reviewed 239 proposed or executed Conciliation
Agreements, 170 Letters of Commitment, 70 Letters of Deficiency
and 66 Notices to Show Cause. 1In addition, approximately

a dozen administrative complaints have been evaluated as
hnv§ 4 Notices of Alleged Noncompliance. The Task Porce

has concluded from its review of over 800 enforcement docu-

ments that compliance officers are generally adhering to
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$. Improved Case Management.

In Piscal Year 1981, OFCCP conducted 3,135 compliance
reviews in contractor establishments employing more than
two million persons. We investigated 2,135 complaints,
of which 1,502 involved handicapped persons and 174 were
from veterans. All told, OFCCP conducted 503 (19%) more
compliance reviews and 410 (20%) more coamplaint investiga-
© tions with 102 (8%) fewer employees and $1.6 million less
than the previous year, PY 1980.

We believe that high guality compliance reviews can
be accomplished in iess time than it now takes, resulting
in savings to the contractor and increased ability of the
compliance program to review its assigned universe. OFCCP’
plans to conduct 317 (9%) more compliance reviews and 582
{21%) more coaplaint investigations in PY 1982 with 253
(238) fewer staff and $7.9 million less than in PY 1981.

On March 4, 1982 the Director of OPCCP charged every

Assistant Regional Administrator of the program with imple-

menting a plan of cCase management that ensures the develop-

ment of an efficient high-quality product. And we are
beginning to get results. In the second qQquarter of PY
1982 each non-construction compliance review averaged 170
staff hours at a cost of $2,783, compared with 199 hours

and an average cost of $3,233 for the second Quarter of
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(a) Introduction to Contract Coampliance Training.

Thirn course ia designed to provide compliance officers
with bass? program knowledge and analytical skills needed
to perform the job during the first 4-6 months of hire.

The course materials address OFCCP's mission, the duties
and responsibilities of the compliance officer, the conduct
of a simple handicapped complaint investigation, and how
to conduct desk audits of affirmative action programs.

The course is offered on a continuing basis and helps
new employees become proficient and productive within a
siz-month timeframe. About 9,500 staff hours were devoted
to the design of this course.

{b) Investigative Skills Course.

This course is designed to enhance the skills of compli-
ance officers in basic data analysis techniques, data dis-
plays, data collection and interviewing. The objective
of this course is to attain uniforamity, consistency and
efficiency in the conduct of a compliance review. We esti-
mate that enhanced skills will reduce the average number
of hours necessary to conduct a compliance review by 10%.
This can amount to overall annual savings of 52,680 staff
hours. A total of 186,700 staff hours were spent in this

effort. On May 15, 1982, OFCCP completed delivering this

course to all field personnel.
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internal guarterly accomplishment reports, wa will evaluate
and measure average time and cost of campliance zeviews
before and after regulatory changes and the corresponding
training. We project to accomplish this training within
45~-50 days after final rulemakeing.

(e) Complaint Intake Processing Training.

The purpose of this training is to imsprove complaint
processing by identifying frivolous or mon-jurisdictional
complaints at the point of intake, thereby eliminating
referral of such cases to the Area Offices for investigation.
We estimate the cut;cnt cost of handling non-justiciable
complaints to be between 10-120 staff hours per coamplaint.
With training, we estimate substantial savings in staff
hours. Por example, if we experience 100 fewer errors
at 10-120 per case, we would realize a savings of 1,000-
12,000 staff hours. 1t is expected that with an earlier
determination of nmon-justiciable cases by the Regional
Officea, we will see far fewer cases assigned for investiga-
tion only to be adainistratively closed by the Area Offices
for lack of jurisdiction. Approximately 520 staff bours
vill be spent on this training activity.

In summary, OPCCP's training efforts will be directed
toward improving the professionalisa of our .employees and
eliainating unneCessary confrontation while emphasizing

a bottom line approach to compliance.




-17 -

area office personnel simultaneously of program information

and policy direction thus improving communications, establishing
uniform interpretation and reducing lapse time. About

1,100 staff hours were spent in implementing this system.

11. Contract Compliance Manual Revisions.

We expect to complete revisions to the Contract Compli-
ance Manual viﬁhin threé months from issuance of the regula-
tions. (In the interim, the directive system and a "hot
line®™ to the National Office will be used to provide the
necessary gujdance to compliance officers.) The manual
revisions will accohplish the following:

- Provide precise instructions in the implementation
of the new regulations;

-=- Minimize questions over proper procedures and, therefore,
potential disputes with contractors over procedures;
and

== Provide supervisors with criteria for evaluating an
employee's performance.

We will use approximately 1,000 staff hours on this project.

PROGRAM INITIATIVES: EMPHASIS ON NEW DIRECTION

Mr. Chairman, in addition to these management actions,
we have begun three major program initiatives which I would
like to describe to you: We have encouraged the development

of liaison groups throughout the country; we are putting
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Michigan (automotive), in Chicago {insurance), and in Utah
and most major cities for the construction industry. Nulti-
dndustry groups include, among many others, the -ozthexp
California Industry Liaison Group comprised of major companies
in the area; a ljaison group of corporate offices in Pairfield
County, Connecticut; and a liaison group of major companies
and corporations in Wew York.

The liaison group initiative has also taken hold among
colleges and universities. Por example, the President
of the University of Oregon is spearheading-a liaison effort
with university pre;fdentl from the States of Idaho and
Washington.

The Texas College and University System has a liaison
effort underwvay. In Massachusetts, several colleges and
universities from the Boston area are forming a liaison
group to discuss procedural requirements of the compliance
‘program and their effect on institutions of higher learning.

Among other constituencies, a liaison group of handi-
capped individuals has formed in Portland to discuss barriers
to employment, both attjtudinal and physical, facing the
handicapped workers. 1In Denver, another group of community
leaders established a ljaison activity with the OPCCP.

In Washington, D.C. the Director of the OFCCP has

been meeting regularly with a sedical community liaison
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with tbi program activities of the Employment and training
Administration of the Department, the concept will be broadened
to link local resources, drawing on vocational schools,
U.S. Enployment Bervice, craft unions, veterans organizations,
trade associations and other existing groups, with business
and industry. As we will note in our discussion of regulatory
initiatives, OFCCP has proposed to approve for five years
written affirmative action programs which contain an approved
trainingAprogrnm. The training and linkage injtiative
is designed to create jincentives for contractors to take
increased.good faith efforts that enhance job opportunities
for the handicapped, minorities, certain veterans, and
women.

By codifying the trnining.tnltiative in the regulations,
we have proposed to institutionalize the concept on an
ongoing, permanent basis.

o voluntary Compliance Incentives. Where results

are achieved and progress is being made, OFCCP will provide
incentives for continued good faith efforts. 1Incentives

for such efforts may include extended-duration affirmative
action plans, certificates of merit and letters of commenda-
tion. While the specifics of this incentive program are

still under development, the concept has been in our proposal.
The OFCCP regional administrators were so informed in Pebruary

1982.
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° Preaward Compliance Reviews. Currently, our

regulations reguire us to determine a contractor’s compliance
with the Executive Order and statutes before a major contract

is awarded. We propose to sliminate these preaward compliance

reviews which would allow OFCCP greater flexibility end,

hence, greater program impact. Instead of using our limited

pumber of compliance offjcers to repeatedly review the
aame contractors, OPCCP would have the opportunity to review
a greater number of covered contractors.

-] Pive-Year Affirmative Action Plan. We have proposed

to approve tive-yeaE AMffirmative Action Plans for contractors
who establish OPCCP-approved linkage and/or training programs
and whe meet additional eligibility requirements currently

under development.
You, Mr. Chairman, and most Of the witnesses testifying

before this Committee have repeatedly urged that greater
efforts be directed toward training persons so that they

may develop the skills to take advantage of egual opportu-
nities. We share your concern and have determined that
contractors who have already demonstrated compliance with

the Executive Order should be provided incentives to increase

their efforts in training.
puring this S-year period, the OFCCP would not conduct

compliance reviews. Very simply speaking, the energies
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and costly affirmative actjon programs; the proposal 8oes

not mean that those small contractors will mot have to

comply with the Executive Order requirements and take affirma-

tive action. Although we have not yet finalized this threshold

proposal--nor any other--we¢ will continue to enforce the
Executive Order for all covered contractors, whether or

not they are reqguired to develop vtittén affirmative action
programs, '

-] Backpay - While backpay is refefenced as a remedy
in our current regulations, there is no deginitlon of when
and for whom it is ;ipptoprl;te‘. This proposal would
incorporate the Title VII standard for seeking backpay
remedies for victims of discrimination under the Executijve
Order program. The backpay provisions under tﬁis proposal
include the following: '

== Complete make-whole remedial relief for persons

identified as viq’ins of employment Qiscrinination.

The relief may include adjustments in benefits,

compensation, seniority dates, and any other

actions that would restore those individuals

to what voﬁld have been their rightful place

in the workforce had discrimination not ocourred;
—- Elimination of non-discriminstees from remedial

considerations; remedies would not be avajilable

whic
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The eight-factor analysis currently used to estimate
availability bas proven to be very difficult and troublesome
for both contractors ané the OFCCP. Therefore, we bave
proposed to compute availability based on the estimated
number of persons currently available for eonsideration
(in the affirmative action year) either within the contrac-
tor's workforce or from certain external labor sources.
We propose to getain the four factors in the existing regula-~
tions that most realistically estimate current availability
and would eliminate those factors that add an element of
guesswork and lpecuiailon to the process. Under the proposal,
a contractor would have the option of using a wejighted R
composite of these factors or, as an alternative, the civilian
labor force data for the relevant Standard Metropolitan -
Statistical Ares.
] Goals. Currently, the regulations provide that
" a contractor must establish a goal for increased participation C
of women and/or minorities wherever it is currently employing :
fewer women or minorities that might reasonably be expected ¢
on their avajlability. WNumerical disparities between avajla-~ N

bility and wtilization may occur for reasons of chance.

23

That fact, coupled with the imprecision with which we can 3
calculate availability, has led us to propose some test

of statistical significance to determine ®underutilization.®
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group who are available and could reasonably be expected

to be employed in the absence of discriasination. It ia pr
an estimate made by the employer and subject to review it
by OFCCP, and its test is that it be both tenlonnb1§ and ne
lttnin‘ble. The goal is a measure of the contractor's ha
progress in eliminating the diszcriminatory e;élusion of or
ainorities and women. Let me emphasize, there is no penalty th
solely for fajilure to rencp a goal. If the goal is not eé
reached, it means that the reasons for the failure should er

be determined. 1If it is shown that the goal was missed

despite a good-faitﬂ effort to attajin it, it may mean that tr.
the goal should be revised. But no penalty attaches in . ec
these circumstances. If, on the other hand, the contractor gc
has not made good faith efforts, it may well be in violation tc
of the Executive Order. tt

[ Elimination of ®how to do it" regulations. OFCCP ir
is proposing to eliminate Subpart C of its existing regulations, 1:

That section sets out burdensome and often inflexible require~

ments for contractorg concerning ways to impleament affirmative V.
action.

This elimination of procedural requirements is intended (34
to reduce the likelihood for confrontation over suggested ir
means for taking affirmative action as well as procedural w

®nit picking® over methodology.
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nities and equitably and rationally select persons to fill
them, the OPCCP should reasonably be expected to increase
the likelihood that contractors will provide equal employ-
lnent opportunity. - Consequently, our primary measure of
self-evaluation must be the number of placements effected
under the contract coapliance program.

Under Bllen Shong's direction, OPCCP has recently
undertaken a preliminary analysis of the performance of
Pederal contractors subject to the Executive Order compared
to that of non-covered contractors for the period 1974-
1980.. This analysis Jis the firet time any attempt has
been made by OPCCP to actually measure what impact, if
any, the program bas had in increasing job opportunities
for the protected individuals.

Although the analysis is still preliminary and we
are subjecting it to rigorous examination, it does provide
some interesting conclusions about the program:

(1) As a group, all employers (non-Pederal contrac-

tors, as well as Pederal contractors) reporting show

increased employment levels of minorities and women;

{2) PFederal cﬁntractor establishments bave experienced

a greater pesrcentage increase in the inploy-ent and

advancement of minorities and women than non-contractor

establishments during this 1974-1980 period; and

e}

re
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to act only where someone (individual, group or Commissioner)
Bas filed a complaint. Affirmative action may be regquired
under Title VII only after discrimination bas been found,
as part of the remedy for that discrimination.

Under Title VII, employers or unions need not actually
do anything affirmative to include persons in the workforce
so long as they do not unlawfully exclude them. By way

of important contrast, the OFCCP does initiate its own
investigations of discrimination. Moreover, the Executive

Order and statutes enforced by OFCCP require that contractors
take affirmative action to include minorities, women, handi-

capped persons and Vietnam-era veterans, in the first instance,

as an added contractual condition of doing business with

the Pederal government. Affirmative action requires the
contractor to make out-reach efforts to encourage the partici-
pation in the workplace of women, minorities, the handicapped,
and veterans. In addition, victims of discrimination are
protected even if they themselves are in fear of complaining
or jignorant of the unlawful behavior that has disadvantaged
them and the Federal government can protect itself against
breaches of its contracts. In order to maintain the integrity
of this effort, the government should not continue to do
business with a contractor until discrimination is remedied

and affirmative action is ensured.

o 9

[o 2N e }
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to all kinds of people in all areas of eccnomic endeavor. ¢
[ )
We are not sO naive as to believe that all employers are

fulfilling their contractual obligations. Both the statistics

b

and our own review findings belie that hope. MNeither sre . ¢
we 80 unthinking as to assume that enforcement strategies c
which may have been necessary in the 1960°'s or 1970‘'s continue -
to be the most useful approach for the 1980°'a. In fact n
we need to be continually assessing our requireaments and t
our enforcement tools to address the changing social and ¢

business environment.

We have and wili continue to encourage and recognize r
voluntary compliance. By no means does this constitute £
any abandonment or weakening of our enforcement. Much c
progress has been made by contractors even without any :
enforcement by the government. We expect this progress ¢
to continue and improve. t

There are those who would assert that “voluntarily®
driving 55 miles an hour or paying one's taxes because

of fear of the consequences rather than righteous commitament

to the underzlying priﬁciples of those laws {s not enough. t{

P
There are others who would assert that non-discriminatory P:
biring and affirmative action recruiting are hollow if :1

the eaployer is concerned only about sanction and not about

Justice. Without becoming embrojled in the rhetoric sure
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(7) The relative productivity of females and minority males bas not significantly
declined as their employment share has increaseu, based on a new longitudinal
production function data set. Similarly, changing demographics have not had a
significant effect on corporate pronts; .

(8) '.ﬁ:e targeting of compliance reviews could be improved by reviewix;g with greater
frequency establishments with relatively few blacks.

(9) The unionized sector of manufacturing has not performed worse than the non-
unionized sector in terms of equal employment oppott.umty

(10) The success of affirmative action in integrating the workplace has been limited by
residential segregatiox_:l. . |

(11) The goals agreed to by contractors undér affirmative action are inflated, but
those who promise to hire more do hire more minorities and females.

The evidenée in this study is that during their short and turbulent history,
affirmative action and Title VIl have been successful in prompting the ﬁcial integra-

tion of the American workplace.
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effective rtegulatory Agggl_'in increasing both black anc temale

employment. Turnover dets frow a new source which has not previ-

ously been analyzed, will be narshallec to demonstrate that these
&
employment geins have neot been transitorye I shall also examine

evidence of occupational upgrecing, and draw implications for the

relative wages of minorities ano females.

Secondly, 1 shall present evidence that litigation wunder

Title V11 of the Civil Rights Act of 1964 hes playec an important
‘\ amgsd

and indepencent role in advancing the employment of minorities,

using acata I collected on more than 1700 class action suits under

Title VI,

Thirgs this study will address the controversial issue of

—

whether affirmative action ana litle V]I have reduced ciscriminag-
tion or induced reverse discrimination by analyzing changes in
productivity attendent upon aemographic changese Using aggresate
production functions estimated from & new state by industry

data-set, this s:udy will suggest that there is no significant

evidence that the ingggg;_gmg«plgxmsnx,pfﬁmjnQ[j;z;;i;;Ei:fEEETtsd
has been &ssociated with _a _decline in their relative proouvc-

———r - —

tivity. This finding will c2ll into guestion some cf the lerue
———“"——.’—-

efficiency costs attrituted to job redistribution under arfirma-
tive action and Title VII.

Fourths this study will show that the emplicyment share of
M—

blacks has increased taster in the unicn than_jin the apn=union_

sector.. This result is basec on a sanple of Calitornia manutace,
St N

turing establishments, and suguests that &t lesst in this casey

S,
e e

C——
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industrial unicns havé‘not been a substantizl barrier to egual ::)

P —

smployment opportunitye /

Fifth, resicential segregation will be shown to 1limit tne

—————————

impact of affirmative action in employmentes Growth in bplack ,A‘”V7t)ﬁ
employment share decreases with distance from concentrations of :

black populaticn.

Sixthy the goals agreead to by contrectors under affirmative
/—-—_—-

action are inflsted but are not empty. Comparing the projections

and the subsequent employment demographics of mcre than 500

repestedly reviewed establ ishments, I finc that those which pron-

\
ise to employ more minorities and females subsequently ¢o employ
noree.
T S

These findings speak directly to those concerned with the
csosition of minorities and females in our societys and with the
rolg the fecgeral government plays in improving their positione
The sinsle most certain aspect of affirmative action is that it
is coﬁtroversia1. This study brings new sviaence tc bear on thst
controversye. Evidence that <can enlighten discussions both of
discrimination in the United States, and ot the impact of govern-
rent resulations affirmative action has been seen as a policy teo
fight poverty and discrimination Ly integrating blecks and
fenales into the work force. It Is not enough to give skills, it

th2 skilled are not hireds

During the 1ast two decedes the treng rate of crowth of the

sarnincs of bDlack mnales relative to whites has increaseg. Sone
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Jenesis in discord and crisis of the first Executive 0Orger by
President Koosevelt is most instructive. TC protest employment
discrimination at the beginning of world war 1I, A« PhLilip Ran-
dolphy President of the Sleeping Car Forters Uniony threatenec to
disrupt the defense =tfort by & mass demonstration ¢f blacks in
dashington, D.C. on July 1, 194l. Less than one week betore the
>1;nned rally, Executive Order BBC2 was issuved anc the demonstra-
tfan callea off.l1l] In the worcds of the U.S., Commission on <Civil
Rishts, ‘‘the Execcutive Order was pronpted by the threat of 2
Nesro March on wWashinjtony, which would have revealec to the woflu
a divided country «t a tine when nationsl unity was essen-
tiale?’l2]) Accorodation was only reached uncer dire threat, aha

aven then was of 2 limited natures

The distance this country has come in terms of the orowing
fmport of affirmative action, expanding Intervention by the
fedgral covernment, and changing ettitudes towards cgiscrimination
since 1%41 can best be jucyed by ccnsigering the woros of Mark
Ethridge, first Chairman of the Fair Employment Practice Commit-
tezy, established to supervise compliance with the execitive
ordere. 1n the tullewing uote from Fuchamesy Ethridge snerply
linits the scope of anti‘dfscriminetion golicy in & manner Star-

tlin: to modern eyes.,

Al though he dcfended the granting of civil rights ana
equal opportunity to Negrces, he also atfirmed his per-
sonul support of sesregation In the Scuthe. Stressiny

.fll Erdnotes tcr this chapter begin on pace 4b




