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~ T I AL SECTION 01 OF 02 ROME 17331 

E.O. 12065: GOS, 7/27/88 (BRIDGES, PETERS.) OR-M 
TAGS: EEIIT, ENRG, IT, US, UR 
SUBJECT: ITALY AND THE SIBERIAN GAS PIPELINE 
REF: 81 ROHE 30120 

1. 1/suHMARY. FOREIGN MINISTER COLOMBO'S JULY 24 NOTE 
THAfi~A~~ 1/0ULD HONOR ALL SIGNED CONTRACTS FOR THE 
SIBERIAN GAS PIPELINE OREi/ AN IMMEDIATE ATTACK FROM SOCIAL 
DEMOCRATIC PARTY LEADER LONGO THAT COLOMBO HAD ENDED THE 
"PAUSE FOR REFLECTION" WITHOUT THE NECESSARY CONSULTATIONS 
111TH THE COALITION PARTIES. COLOMBO' S JULY 25 CLARIFI­
CATION THAT HIS STATEMENT APPLIED ONLY TO THE EQUIPMENT 
CONTRACTS AND NOT THE GAS SUPPLY CONTRACT LEO TO LONGO'S 
JULY 27 STATEMENT THAT THE "PAUSE FOR REFLECTION" HAD 
ALWAYS COVERED BOTH EQUIPMENT ANO GAS SUPPLIES AND HIS 
THREAT TO TUMBLE THE GOVERNMENT IF IT WENT AHEAD Ill TH 
EITHER ONE. IN THE WAKE OF LONGO'S ATTACKS AND CRITICISM 
OF THE PIPELINE DEAL BY THE SOCIALISTS ANO LIBERALS, 
SPADOLINI I/Ill HOLD MEETINGS JULY 27 AND 29 111TH PARTY 
LEADERS ON THE ISSUE. ENI NOTES THAT THE GOVERNMENT 
ISSUED THE LICENSES ANO APPROVED THE CREDITS FOR THE 
EQUIPMENT SALES IN NOVEMBER 1981, I/Ell BEFORE THE 
ANNOUNCEMENT OF THE "PAUSE FOR REFLECTION" AT THE ENO OF 
DECEMBER. ENO SUMMARY. 

2. ✓wHAT HAPPENED? ITALIAN FOREIGN MINISTER COLOMBO 
ISSUED A NOTE JULY 24 CONCERNING EUROPEAN RELATIONS 111TH 
THE U. S. ANO THE SIBERIAN GAS PIPELINE QUESTION. THE NOTE 
SAID "THE CONTRACTS ALREADY SIGNED I/Ill BE HONORED AS THEY 
\/ERE APPROVED AND ACCOMPANIED BV THE NECESS ARY AUTHORI ­

ZATION," IT I/ENT ON TO STRESS THAT EUROPE SHOULD SEEK A 
SOLUTION TO DISAGREEMENTS 111TH THE U.S. THROUGH A DIALOGUE 
INVOLVING All CONCERNED PARTIES AS "THE RELATIONSHIP 
BETWEEN EUROPE ANO THE UNITED STATES REMAINS FUNDAMENTAL" 
AND THAT EUROPE SHOULD ACT AFTER CLOSE CONSULTATIONS ANO 
THE DEVELOPMENT OF COMMON POSITIONS . COLOMBO ANO OTHER 
GOI OFFICIALS TOLD THE AMBASSADOR THAT THIS NOTE WAS 
INTENDED TO STRESS ITALY ' S WILLINGNESS TO IMPROVE U.S.­
EUROPEAN RELATIONS (UNLIKE THE FRENCH) BUT THAT FOR 
COMMERCIAL REASONS, THE GOI HAO TO TAKE A STA!m ON GOING 
AHEAD 111TH THE CONTRACTS. WHEN THE PSDI CRITICIZED THIS 
STATEMENT ON JULY 25, ACCUSING COLOMBO OF ENDING THE 
"PAUSE FOR REFLECTION' WITHOUT ANOTHER REVIEW OF THE ISSUE 

,. 

BY THE COALITION PARTIES, COLOMBO ISSUED A CLARIFICATION 
THAT HIS STATEMENT REFERRED ONLY TO THE GAS EQUIPMENT 
CONTRACTS ANO THE GAS SUPPLY CONTRACT I/AS STILL SUBJECT TO 
THE "PAUSE FOR REFLECTION.• 

3.~~ IHT ACKS . IN A LENGTHY STATEMENT PUBLISHED 
IN THE JULY 27 SOCIAL DEMOCRATIC NEWSPAPER, "l ' UHANITA," 
LONGO ASS ERTED THAT THE "PAUSE FOR REFLECTION" HAO ALIIAYS 
COVERED BOTH EQUIPMENT AND GAS SUPPLY CONTRACTS . ...l1l. 
ATTACKED THE SIBERIAN PIPELINE DEAL ST RONGLY SAYING THAT 
Pll'llVibi NG SUBS IDIZED CREDITS TO MOSCO\/ AFTER THE EVENTS IN 
AFGHANISTAN AN O POLAND I/AS A GR AVE ERROR, ESPECIALLY I/HEN 
THERE ARE NOT ENOUGH FU NDS TO HELP THE REALLY POOR 
COUNTRIES. HE SA IO THAT IF THE GOVERNMENT INTENDS TO GO 
AHEAD 111TH THE SIBERI AN PIPEL !NE, THE SOciArD'fHOCRATS 
I/Ill TAKE THE ISSUE FOR PARLIAMENTARY REVIEW. 

4. ,.AJ1' OTHER PARTIES' VIEIIS . LONGO ' S RENEIIED ATTACK ON 
THE SIBERIAN PIPELINE DEAL HAS REVI VED CRITICISM OF THE 
TRAN SACTION BY OTHER PA,TIES; THE SOCIALISTS CONFIRM THEY 
OPPOSE THE SIBERIAN DEAL BEFORE THE ALGER IAN ONE IS 
CONCL UDED, THE LIBERALS SPEAK OF POLITICAL PRISONERS IN 
SIBERIA, AND THE CHRISTI AN DEMOCRATS HAVE REMAINED RATHER 
QUIET. 

5. ,-{6 ENl ' S POSITION. NUOVO PIGNONE, THE ENI FIRM 111TH 
THE EQUIPMENT CONTRACTS, HAS CALLEO ON THE GOVERNMENT TO 
TAKE A DECISION VERY QUICKLY ON THIS ISSUE, CALLING IT AN 
"ECONOMIC DISASTER TO RENOUNCE THE SIBERIAN PIPE[INE." 
ENl'S AREA MANAGER FOR EASTERN EUROPE CONFIRMED JULY 27 
TO EMBOFF THAT NUOVO PIGNONE HAD BEEN GRANTED All THE 
NECESSARY EXPORT LICENSES AND CREDITS FOR THE EQUIPMENT 
SALE BY THE FOREIGN TRADE MINISTRY IN NOVEMBER 1981. HE 
SAID HE COULD NOT UNDERSTAND THE CURRENT "CONFUSION;" HE 
IIONDERED 1/HETHER SOME PEOPLE HAD FORGOTTEN THAT I/HEN 

SPADOLINI DECLARED IN DECEMBER THE FIVE-PARTY DECISION ON 
A "PAUSE FOR REFLECTION," HE SPECIFICALLY SAID IT DID NOT 
APPLY TO THE EQUIPMENT CONTRACTS ALREADY SIGNED (REPORTED 
REFTELl, OR IIHETHER SOME PEOPLE I/ERE JUST USING THIS ISSUE 
FOR THEIR OIIN POLITICAL ENDS . 

6. /4cOMMENT . LONGO ' S CRITIC I SM HAS MADE THE SI BER I AN 
PIPELINE ONCE AGAIN AN ISSUE IN PRESENT ITALIAN POLITICAL 
DISCU SS IONS. IT ENDED COLOMBO ' S EFFORT TO SIT ON BOTH 
BT 
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AMCONSUL MILAN 9882 
USMISSION USNATO 7677 

E N T I AL SECTION 02 OF 02 ROME 17331 

SIDES OF THE FENCE--GOING AHEAD WITH THE EQUIPMENT 
CONTRACTS WHILE UNDERLINING THE IMPORTANCE OF U.S. - ITALY 
RELATIONS. THE JULY 27 PRESS HAS FOCUSED ON THE FACT 
THAT ITALY FOR THE MOMENT STANDS ISOLATED FROM THE REST 
0 F EUROPE WH I CH HAS ANNOUNCE D PL ANS TO DEFY THE U. S. 

EMB ARGO AND GO AHEAD WITH EQUIPMENT TR AN SFERS TO THE USSR , 
DRAWING A PARALLEL TO ITALY'S DECISION TO WITHDRAW FROM 
THE EC IMPOSITION OF SANCTIONS ON ARGENT I NA. END 
COMMENT. RABB 
BT 

,. 
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\/H TS ASSIGN ED DI STR I BUT I ON: 

SIT : 
EOB: 

OP I MMED 
STU2702 
DE RUFHFR l 5659 2091631 
0 28 16302 JUL 82 
FM AMEMBA SS Y PARIS 

TO SECSTATE 1/ASHDC IMMEDIATE 0405 

INFO AMEMBASSY BONN IMMEDIATE 9558 

AMEMBASS Y LONDON IMMEDIATE 2693 

AME MBA SS Y ROME I MMEO I ATE 4688 
AME MBASSY BRUSSELS PRIORITY 1215 
USM I SSI ON USNATO PR I OR I TY 2269 
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~ 
l~ USE PARIS 25659 
Al SO FOR USEC; DEPT PASS USDOC 

E. 0. 12065 : N/A 
TAGS : ENRG, EE\IT, ESTC, FR, UR, EC 
SU BJECT : SOVIET GAS PIPELINE: ALSTH OM-ATLANTIQUE OFFICIALS 

VIS I T AMBASSADOR 
REF (Al BONN I 6045 (NOTALl (Bl MOSCOW 8982 (NOTALl 

1. SUMMARY : ALSTHOM-ATLANTIQUE OFFICIALS VISITED 

AM BAS SADOR JULY 26 TO EXPRESS CONCERN RE U.S . SANCTIONS 
ON SOVIET PIPELINE AND APPARENT TARGETING OF FRANCE AND 
FRE NCH FIRMS BY U. S. GOVERNMENT . AMBASSADOR ASSURED 
THEM THAT IN ENFORCING U. S. EXPORT CONTROL REGULATIONS 
U. S. 1/0ULD NOT DISCRIMINATE AMONG COUNTRIES OR 
COMPANIES. OFFICIALS \/ERE REASSURED BUT NOTED INTENSITY 

OF PRESS COVERAGE OF U.S. -FRENCH DI SC ORD OVER TH IS MATTER. 
END SUMMMRY. 

2. VICE PRES I DENT DIRECTEUR-GENERAL OF ALSTHOMMATLANTIQUE 
(AA), PAUL COMBE AU, ACCOMPANIED BY DI RECTOR IN CHARGE OF 

AA ' S SOVIET TURBINE ROTOR CONTRACT, JEAN -PIERRE POUCHOL, 
CALLED ON AMBASSADOR JULY 26 TO EXPRESS THEIR CONCERN 
REGARD I NG THE IMPACT OF U.S . SANCTIONS AGAINST THE SOVIET 
GAS PIPELINE ON U. S.-EUROPEAN BUSINESS RELATIONS. THEY 
\/ERE DISTURBED BY THE ATTENTION GIVEN TO AA ' S SOVIET 
ROTOR CONTRACT IN THE PRESS. AMBAS SADOR EXPLAINED THE 

POL IT I CAL AND SE CUR ITV CONS I DE RATIONS THAT HAD ENTERED 
INTO U. S. DECI SION . AFTER AN EXPLORATION OF THE 

DIFFERING POI NTS OF VIEW ON THE U. S. EXPORT CONTROL 
ACT I ON, COMBEAU ASKED DIRECTLY \/HY FR ANCE AND FRENCH 
COMPANIES \/ERE BEING SI NGLED OUT BY THE U. S. GO VERNMENT 
111TH THREATS OF THE APPLICATION OF PENALTIES. HE RECALLED 
THAT JOHN BROIIN, AEG-KANIS AND NUOVO PIGNONE ARE 
USING GE TECH NOLOGY IN THE MANUFACTURE OF TURBINES FOR 
THE SOVIETS, AND ARE ALSO INSTALL ING IN THE TURBINES 
GE-MANU FACTURED ROTORS WHICH THEY HAD HAD IN STOCK. 
MOREOVER, \/HERE AS AA WAS NOT SCHEDULED TO DEL I VER I TS 
FIRST ROTOR UNTIL OCTOBER 1983, THE FIRST TURBINES ARE 
SCHEDULED FOR DELIVERY IN AUGUST 1982. 

3. AMBASSADOR ASSURED COMBE AU THAT THE U. S. IS NOT 

,. 

DI SCR IMI NA TING AGA INST FRANCE OR FRENCH FIRMS AND THAT 
HE ASSU MED USG ACTION 1/0ULD BE THE SAME TOI/ARD ANY FI RM 
THAT VI OLATED U.S . EXP ORT CONTROL REGULATIONS. ON HIS 
DEP ARTURE COM BEAU REMARKED TH AT AMBASS ADOR ' S STATEMENT 
ON THIS PO I NT \/AS MOST IMPORTANT AND, TH AT AA HAD HAD 
THE IMPRESS ION FROM PRESS REPORTS THAT FR AN CE AN D FRE NCH 
FIRMS \/ERE BEI NG SIN GLED OUT FOR HAR SH TRE ATMENT . 
COMB EAU TOLO THE AMB ASSAD OR TH AT FOR THE TIME BEING AA 

BLOCKED DEFINITIVELY AA COULD EVENTUALLY SELL THE ROTOR 
KITS TO OTHER CU STOMERS . 

4. ACT I ON RE QUESTEO: EMBASSY HAS NOTED REF . A RE AEG' S 
INTENTIONS, BUT \IE ARE NOT CLEAR ON INTENTIONS OF JOHN 

BROWN ANO NUOVO PIGNONE . EMB AS SY 1/0ULD APPRECIATE 
VER IFICATION OF COMBEAU ' S BELIEF THAT THE G.E. 
TECH NOLOGY BE I NG USED BY JOHN BROIIN, AEG-KANIS AND 
NUOVO PIGNONE IS CO VERED BY U.S . EXPORT CONTROL 
REGULATIONS. MARESCA 
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OP I MMED 
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TO SECSTATE 1/ASHDC IMMEDIATE 8971 
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AMEMBASSY PARIS IMMEDIATE 3238 
AMEMBASSY ROME IMMEDIATE 8401 
AMEMBASSY BRUSSELS IMMEDIATE 0532 
AMEMBASSY MOS COIi IMMEDIATE 2233 
USMISSION USNAT O IMMEDIATE 7845 

/T BONN 16619 

ALSO FOR USOECD AND USEC 
E. 0. 12356: DECL: OADR 

TAGS: ENRG, EEIIT, GE, US, SU 

SUBJECT: AEG REPEATS NO DECISION YET ON COMPRESSOR 

EXPORT COMPRESSOR 
REFS: (A) BONN 16045, (8) LONDON 16782, (C) LONDON 16575 

1. /ENTIRE TEXT . 

2. SENIOR AEG OFFICIALS HAVE TOLD US THAT THEY HAVE YET 

TO MARE A DEC ISION ON THE POSSI BLE EXPORT OF COMPRESSORj 
FOR THE SOVIET GAS PI PEL INE. THEY AGAIN CONFIRMED THAT 
Till'.Y IIILL l/A IT UNTIL THEY HAVE DISCUSSED THE MATTER 111TH 
FRG ECONOMICS MINISTER LAMBSDORFF AND POSSIBLY 111TH 
CHANCELLOR SCHMIDT. THESE DISCUSSIONS ARE NOT EXPECTED 

- _ .. 
TO TAKE PL ACE BEFORE AUGUST 9 OR 10. 

3. AEG IS WATCHING CLOSELY THE ACTIONS OF ALTHSOM-
ATLANTIOUE (A-A) AND JOHN BROWN ENGINEERING (JBE). THEY 

POINT OUT THAT DESPITE PRESIDENT MITTERRAND'S INTERVENTION, 

A-A HAS NOT YET DECIDED TO PRODU CE ROTORS TO REPLACE THOSE 
@_E BY GENE;RAL EL ECTRIC. A-A APPEARS TO BE RELUCTANT 
ON COMMERCIAL GROUNDS (IN ADD IT I ON TO CONCERN ABOUT ANY 
ENFORCEMENT ACTION THE U.S. MAY TAKE), THE FIRM'S EARLIER 
OFFER TO SUBSTITUTE FOR GE I/AS REJECTED AS TOO COSTLY BY 

'IJ I PQSSI BI F EI IROPEAN PIIBCHASEBS, AND AEG DOES NOT THINK 
IT LIKELY THAT A- A WIL L OFFER ROTORS AT A REALISTIC PRIC t . 
· lfREY ALSO BEL I EVE , AL THOUGH \IE DO NOT KNOii ON WHAT BAS Is, 
THAT THE SOVIETS I/ILL NOT AGREE TO AN INCREASE IN COM­
PRESSOR PRICES OR OTHER SUBSIDY SUFFICIENT TO INDUCE A-A 
TO START LARGE-SCALE PRODUCTION. ) 

4. IN THE OPINION OF OUR CONTACT, JBE IS ALSO IN A DIFFI-
CULT POSITON IN LIGHT OF LORD COCKFIELD"S AUGUST 2 DECISION. 
THEIR REASONING CLOSELY PARALLELS THAT GIVEN BY JBE TO 
EMBASSY LONDON (REF Cl. AEG ALSO PQ' HIS 0111 IHQI FACH 
~RQPEAN EIRM HAS QNI y ONE NONIIEACJUBING ASSOCIAJIQN AGREE-
MENT Ill TH GENERAL ELECTRIC . COOPERATIVE PRODUCT I ON OF 
FRAME 3 AND FRAME 5 COMPRESSORS CANNOT BE SEPARATED FROM 

OTHER COOPERATIVE PRODUCTION EFFORTS, INVOLVING FOR EXAMPLE 

FRAME 7 AND FRAME 9 TURBINES. THUS, ANY DIS AGREEMEN T 
111TH GE COULD COVER THE ENTIRE RANGE OF INDUSTRIAL COOPERA­

TION BETWEEN THE FI RMS IN THIS AREA AND I/ILL PUT AT RISK 
MU~H MO RE I!iAN IUSI I HF PRODUCT I ON Of COMPR ESS ORS OSSQUATED 
111TH THE PIPl.lJJ!E. 

5. NO DATE HAS BEEN ~ET FOR FURTHE R DIS CU SSION WITH THE 
SOVIETS, DESPITE THE "DEADLINE" GIVEN AT THE JULY 6 MEETING 

IN MOSCOI/. ACCORD I NG TO AEG, THE SOVI ETS Ill LL HAVE TO 
1/AIT UNTIL ALL FIRMS HAVE MADE THEIR DECISION ( AND, \IE 
SUSPEC T, UNTIL THERE HAS BEEN TIME FOR FULL INTRA-EUROPEAN 
COORDINATION). 
WOESSNER 
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MEMORANDUM 

NATIONAL SECURITY COUNCIL 

August 9, 1982 

MEMORANDUM FOR WILLIAM P. CLARK 

FROM: NORMAN A. BAILEY~ 

SUBJECT: "Legal Considerations Presented by Soviet 
Pipeline Export Controls" 

Attached (Tab I) is the controversial paper of the above title 
produced by Sherman Unger of Commerce and Davis Robinson of 
State. It points up the difficulties of enforcing the June 18, 
1982 sanctions expansion. It does not outline .a strategy for 
enforcing them, although it goes into various alternatives. As 
a purely legal document, it appropriately ignores the value 
to Alsthom of its relations with G.E. but then inappropriately 
goes into various negative policy considerations. 

The operative section is on page 3 where it points out that: 
"An Alsthom violation of valid export controls would be a breach 
of its agreement with G.E., but this contract clause does not 
make the controls valid or bar Alsthom from challenging their 
validity." 

A new paper focusing on legal strategies is being prepared by 
the legal offices of State, Treasury, Justice, Defense and 
Commerce. You will see it as soon as it is produced. 

Attachment 
Tab I "Legal Considerations Presented by Soviet 

Pipeline Export Controls" 

cc w/o attachment: Roger Robinson 
Henry Nau 

w/attachment: ~ rd ~ 
Jim e n t . c r 
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~~NFIDENTIAL -I 

Legal Considerations Presented by Soviet Pipeline 
Export Controls 

This memorandum reviews the legal considerations presented 
by the June 18, 1982 extension of the December 30, 1981, export 
controls over oil and gas production and ~ransmission goods and 
technology destined for the Soviet Union. That extension 
imposed controls over foreign subsidiaries of U.S. firms and 
over foreign products of u.s. oil and gas technology exported 
before December 30, 1981, (•technology products•). Prior to that 
extension, foreign subsidiaries of U.S. firms were permitted to 
export non-u.s. origin oil and gas equipment and technical data 
related thereto. Furthermore, prior to the President's June 18, 
announcement, exports of foreign produced oil and gas equipment 
which were a product of u.s. technical data were prohibited .only 
if (i) the export of the technical data from which the equipment 
was produced occurred after December. 31, 1981, (in the case of 
transmission and refining equipment) or after August l, 1978, 
(in the case of exploration and production equipment), or (ii) a 
•written assurance• that the data and the direct product of that 
data would not be exported to the Soviet Union and certain other 
countries was required under the export control regulations - for 
national security reasons - when the data were initially exported 
from the U.S. 

I. Legal Basis of Sanctions 

Regulations prohibiting the export of foreign-produced 
equipment which is the product of U.S. technology are based upon 
broad authority in the Export Administration Act (EAA) to pro­
hibit the export of goods or technology which are •subject to the 

• jurisdiction of the United States.• While a case can be made for 
placing new and more restrictive controls on either the re-export 
~rom a foreign country of technology which was originally subject 
to u.s. export controls when it was initially exported, or the 
export of products of such technology, the novel element of the 
June 18, 1982 extension is the effort to cover the products of 
technology which was not controlled at the time of export. In 
the specific case of the Alsthom-Atlantique rotors, the technology 
licensed by GE was not contr_olled at the time of initial export. 

It is not possible as a legal matter to say that this 
extension of authority is valid or invalid under U.S. law; its 
legal basis is subject to even greater challenge as a matter of 
international law. 

By contrast, regulations prohibiting exports to the U.S.S.R. 
by foreign subsidiaries of U.S. companies are clearly within the 
authority conferred by the EAA, and a case can be made that 
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they should be recognized as legitimate extensions of national 
sovereignty under international law. Nevertheless, the issue is 
not free from doubt as a matter of international law because the 
regulations treat foreign subsidiaries as , u.s. persons, while 
the foreign countries in which these subsidiaries are incorp­
orated usually regard them as juridical persons created and sub­
sisting under their laws. In this connection, our position is 
undermined by a recent U.S. Supreme Court case holding that a 
wholly-owned U.S. subsidiary of a Japanese company was a U.S. 
company within the meaning of a treaty with Japan for purposes of 
applying u.s. civil rights laws. 

The controls of exports from foreign countries of foreign 
products produced through the application of u.s. manufacturing 
technology poses a difficult legal question. Unlike controls on 
the re-export of parts and components, the Export Admi.nistration 
Regulations (EAR) have not expressly reserved the right to sub­
ject foreign products of U.S. manufacturing technology to subse­
quently imposed U.S. controls as for example, over exports from 
a foreign country to the u.s.s.R. In the case of the extended 
Soviet sanctions, regulatory control was not iDposed prior to 
the original transfer of the technology. A claim to u.s. juris­
diction over the products of this previously transferred U.S. 
technology would, as far as we can judge, have to be predicated 
upon a claim to continuing U.S. jurisdiction over the previously 
exported technology solely on the basis of its U.S. origin. We 
are not aware of any support in international law for such a 

·claim. Indeed, the American Law Institute's Restatement 
(Second) of the Foreign Relations Law of the United States does 
not recognize u.s. origin of goods or technology as a source of 
jurisdiction under international law. In this connection the 
o.c. Circuit recently reiterated in F.T.C. v. Compagnie de Saint­
Gobain-Pont-A-Mousson 636 F.2d 1300 o.c. Cir., 1980) that U.S. 
statutes posing potential conflicts with foreign jurisdictional 
interests must be construed so as to ensure consistency with 
international law in the absence of a clear contrary Congressional 
intent. 

II. Contractual Remedies 

There is little prospect of enforcing the June 18, 1982, 
sanctions through the enforcement of contractual licensing provi­
sions, particularly in the case of the key General Electric/ 
Alsthom- Atlantique 1icense agreement. 

Assertions that supply of turbines to the u.s.S.R. by Alsthom 
would be contrary to paragraphs A.2 and A.3 of Article VII of the 
license agreement are incorrect. By these provisions Alsthom 
agrees not to make certain exports to specified countries without 
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Commerce authorization, but neither paragraph covers the situation 
at hand. Paragraph A.2 deals with Country Group •z• (Vietnam, 
North Korea, etc.) and does not relate to the u.s.s.R. Paragraph 
A.3 does cover shipments to the u.s.s.R.,,but only of •A• items, 
i.e., those that are COCOM controlled. The turbines in question 
are not •A• items. 

The other provision to be considered is Article VII.C of the 
licensing agreement, which states: 

-Alsthom further undertakes to keep itself fully informed I 
of the Regulations (including amendments and changes \ 
thereto) and agrees to comply therewith. 

An Alsthom violation of valid export controls would be a 
breach of its agreement with GE, but this contract clause do~s 
not make the controls valid or bar Alsthom from challenging their 
validity. 

Obstacles to GE's getting a U.S. c9urt to enjoin shipment by 
Alsthom include: 

GE's inability to show that such shipment would 
injure GE (GE would also be hard put to show 
damages1n a breach of contract action). 

The reluctance of a court to use its injunctive 
power to order conduct abroad because of diffi­
culty in monitoring and compelling compliance: 

The impact of the •retroactive regulation• agru­
ment on GE's ability to make the required showing 
of probability of success on the merits (A GE 
application for an injunction involves exceptional 
risk of an early, negative U.S. court statement 
concerning the validity of the controls, as a 
court intending to deny an injunction on a combina­
tion of grounds might well question the authority 
for the regulations without having to resolve the 
issue). 

The uncertain ability to effect valid service of 
process upon Alsthom within the U.S. 

It is unrealistic to expect a French court to enforce such a 
contractual bar to shipment in light of declared French public 
policy on the matter. Indeed, as noted in the following section, 
service of process in France is a major enforcement obstacle. 
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III. Retaliation by and Against Foreign Governments 

It is likely that France, the O.K. and possibly other 
nations will act to frustrate the effectiyeness of these sanc­
tions as they affect firms within their respective jurisdictions. 
In response, the U.S. could impose controls on exports to such 
countries under the authority of the EAA, as well as the 
financing, transporting or other servicing of such exports. 

Such controls could apply not only to u.s. nationals and u.s 
-owned corporations in the United States, but also to foreign­
owned or controlled firms doing business in the United States or 
u.s.-owned or controlled firms abroad. In order to impose these 
non-emergency controls, the President would have to comply with 
certain procedural requirements. Such controls would expire one 
year after imposition, unless extended by the President. 

The statutory justification for such controls would be to 
further and to support the foreign policy objective relating to 
the u.s.S.R. pipeline controls. Such controls could be pinpointed 
to reach only particular i terns for which the U. S-. is the sole 
source of supply or which provide infrastructure for performance 
of Soviet pipeline contracts. However, making an ally the target 
of u.s. export controls would be a significant departure from the 
current export control scheme. Allied reaction to such controls 
could also disrupt the effort in COCOM to tighten multilateral 
controls on exports of militarily critical goods and technology 
to the u.s.s.R. and other Warsaw Pact countries. 

., 
More radical sanctions could be imposed under the authority 

of the International Emergency Economic Powers Act (IEEPA) but 
their use would require a Presidential declaration of a national 
emergency and would seem excessive in view of the ample authority 
provided by the EAA. 

U.S. restrictions on the export or import of products to and 
from trading partners are vulnerable to challenge under the GATT. 
Before any such measures are taken against France, Germany, Italy 
or the U.K., their legality under applicable bilateral treaties 
would have to be examined. 

Even if the U.S. were able to defend its export controls 
under Article I of the GATT, (requiring equality of treatment vis­
a-vis imports from foreign countries) on the basis of the Article 
XXI •national security• exception, the U.S. could still be 
vulnerable to charges of nullifying or impairing benefits accruing 
to its trading partners under the GATT. In short, such measures 
would exacerbate current international trade tensions. 
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IV. Enforcement Measures 

Beyond remedies based upon the terr.is of the GE/Alsthom­
Atlantique license agreement, certain measures are available to 
the United States under the EAA in anticipation of Alsthom­
Atlantique's compliance with the French government's order to 
ship pipeline ·- related items to the u.s.S.R. These actions may 
be directed at Alsthom itself, or they may be directed at Alsthom's 
U.S. suppliers in an effort to cut off the ·company's access to 
needed sources. 

With respect to Alsthom itself, possible actions include: 

1. Notification to the company that continuing to purchase j1 
or use u.s.-origin commodities and/or technical data could result 1 

in an enforcement action. 

2. Under Section 387.8 of the Regulations, the Office of 
Export Enforcement (OEE) can send interrogatories and/or requests 
for production of documents or admission of facts to Alsthom 
"during the course of an investigation, other proceeding or action 
••• ". If Alsthom fails or refuses to respond within a specified 
time, the Regulations (Section 387.S(a)) provide that it may be 
denied export privileges for five years or until it responds or 
gives adequate reasons for its failure or refusal to respond. 
(Note that French law imposes criminal sanctions on persons gather­
ing evidence in France pursuant to legal or administrative 
proceedings in a foreign country). ~ 

This authority has been used to deny export privileges in 
the past, but, as the Department has never been challenged by the './ 
denied party in this type of circumstance, this regulatory provi-~ 
sion has never been scrutinized by the courts. In addition, the 
initial hurdle of effecting service on Alsthoc in France would \' ~ ~ 
have to be overcome. Finally, Alsthom could cite the French \ i/1'' 
blocking statute as its basis for failing or refusing to respond. 
Such a claim may well be viewed as •adequate reason" for not 
responding. 

3. OEE could, in carrying out its responsibility for 
preventive enforcement, initiate an investigation of Alsthom. In 
accordance with Section 388.l9(a)(2) of the Regulations, persons 
under investigation may be temporar,ily denied export privileges, 
on an ex parte basis, upon a showing that such a denial order •is 
required in the public interest to permit or facilitate enforce­
ment" of the Act or Regulations. 
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A denial order prevents the denied party from participating 
in any export-related transaction involving u.s.-origin commodi­
ties or technical data. In addition, it prevents all other 
persons, wherever located, from dealing with the denied party in 
any transaction involving u.s.-origin goods or technology. 

To the best of our knowledge, this authority has not been 
used in anticipation that a violation will occur. Rather, it is 
used when there is reasonable evidence that a violation has 
occurred and there is reason to believe additional violations will 
take place. 

Actions ,available involving Alsthom's potential U.S. 
suppliers include: 

l. Require reporting of anticipated sales to Alsthom. This 
could include existing contracts, sales being negotiated, 
shipment dates, etc. 

2. Inspect U.S. suppliers' records of past sales to Alsthom. 
If a request to inspect is refused, the Department may issue a 
subpoena, which it may seek to have enforced, if necessary, in 
federal court. 

3. Alert potential U.S. suppliers to possible enforcement 
actions which may be brought against them if they continue to sell 
pipeline-related commodities and technical data to Alsthom. Any 
U.S. supplier who sells to Alsthom, with reason to know that 
Alsthom will in turn sell to the Soviet Union in violation of the 
new controls, is subject to possible administrative or criminal 
sanctions. In addition, if a U.S. supplier decides to cooperate 
with Alsthom by assisting Alsthorn in the manufacture of pipeline 
-related equipment for sale to the Soviet Union in compliance with 

.the French government directive that supplier may be charged 
administratively with a conspiracy violation. Any criminal con­
spiracy charges would lie under the criminal conspiracy statute 
(18 u.s.c. S371). 

4. Commodities or technical data which have been, are being 
or are intended to be, exported or shipped from the United States 
in violation of the Act or any Regulation (including those 
Regulations described above) are subject to seizure and forfeiture 
Thus, if any U.S. supplier attempts to export illegally, his goods 
may be seized and forfeited and,_ in addition, he may be subject to 
separate administrative or criminal sanctions. 
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Legal Considerations Presented by Soviet Pipeline 
Export Controls 

Part One: Issues 

This memorandum, dealing with basic legal issues and 
enforcement obstacles, is the first part of a two-part legal 
analysis of U.S. export controls over oil and gas goods and 
technology destined for the u.s.s.R. A second memorandum, 
currently in preparation, will review the facts of particular 
cases and assess U.S. enforcement strategy, discussing the 
administrative and judicial steps which are available to achieve 
U.S. objectives. 

I. History of u.s.s.R. Oil and Gas Controls 

The first controls directed specifically at the Soviet oil 
and gas industry were imposed (on foreign policy grounds) on 
August 1, 1978. These controls required validated licenses for 
the export from the United States (or the re-export from any 
foreign country) to the Soviet Union, of (i) u.s.-origin oil and 
gas exploration and production equipment; (ii) u.s.-origin 
exploration and production technology; and (iii) the direct 
foreign products of u.s.-origin oil and gas exploration and 
production technology, if the technology was exported on or after 
August 1, 1978. The 1978 controls applied to exports of u.s.­
origin equipment exported from the U.S. prior to August i, 1978, 
but did not apply to the products manufactured abroad if based on 
technology exported from the U.S. prior to that date. License 
applications were subject to interagency review, with significant 
cases referred to the NSC. Licenses were generally granted. 

The invasion of Afghanistan resulted in suspension of all 
Soviet licenses in January 1980. Following a high level review, 
a decision was made to approve oil and gas equipment exports and 
re-exports on a case by case basis, but to deny technical data 
for manufacture in the u.s.s.R. of oil and gas equipment. 

In response to events in Poland, new regulations were 
issued on December 30, 1981. These regulations took two new 
steps: (i) expanded the 1978 regulations beyond exploration and 
production to include exports and re-exports of u.s.-origin 

quipment and technology used in connection with transmission and 
efining; and (ii) extended controls to the foreign direct 
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products of u.s.-origin transmission and refining technology, but 
only if the U.S. technology had been exported from the U.S. on or 
after December 30, 1981.* 

The Regulations which were made effective on June 22, 1982, 
amended the scope of controls in two principal ways: (i) 
prohibited the foreign subsidiaries of U.S. firms from exporting 
to the U.S.S.R. oil and gas equipment and technology -which were 
not of U.S. origin; and (ii) prohibited the export by foreign 
firms of direct products of U.S. technology, regardless of when 
the technology was exported, if (a) the technology is subject to 
an ongoing licensing or compensation agreement, or (b) the 
recipient of the technology has agreed to abide by U.S. export 
regulations. 

Prior to the June 1982 controls, foreign subsidiaries of 
U.S. firms were permitted to export oil and gas equipment and 
technology which was not of u.s. origin. Furthermore, prior to 
the June action, exports of foreign-produced oil and gas 
equipment which was a product of U.S. technology were prohibited 
only if (i) the export from the U.S. of the technology from wh~ch 
the equipment was produced occurred after December 31, 1981, (in 
the case of transmission and refining equipment) or after August 
1, 1978, (in the case of exploration and production equipment), 
or (ii) the recipient of the technology had given, at the time of 
export from the United States, a "written assurance" (required by 
the Export Administration Regulations) that the technology and 
the direct products of that technology would not be exported to 
the Soviet Union and certain other countries. 

Appendix A is a chart summarizing, in chronological 
sequence, the imposition of the controls described above. 

Two points should be noted. First, the December 30, 1981 
controls do not merely cover items to be used in the Urengoy to 

*In a parallel action on December 30, 1981, processing of 
all license . applications for exports to the u.s.s.R. was 
suspended, and no licenses have been issued for oil and gas, or 
any other equipment or technology, since the end of 1981. 
However, some licenses issued prior to December 30, 1981, for oil 
and gas exploration and production equipment may still be valid. 
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Uzhgorod export pipeline (hereafter the ~Soviet gas pipeline"). 
Rather, these controls as well as the controls imposed on June 
22, 1981, actually apply to all oil and gas transmission 
equipment or technology destined for the u.s.s.R. -- whether or 
not related to the Soviet gas pipeline. 

Second, although the legal validity of many of the controls 
outlined above has never been tested in court, portions of the 
June 1982 regulations are particularly subject to challenge for 
reasons outlined below. Although the Soviet gas pipeline export 
controls squarely raise some of these legal vulnerabilities, the 
number of potential litigants and enforcement actions could be 
reduced by limiting the scope of the June 1982 controls solely to 
equipment and technology affecting the Soviet gas pipeline and 
not to all oil and gas equipment and technology which might be 
exported to the Soviet Union. 

II. Legal Basis of Sanctions 

The following is a general assessment of the legal strengths 
and weaknesses, under domestic and international law, of the 
spectrum of U.S. export controls outlined above and summarized in 
Appendix A. 

A. Exports from the U.S. (August 1978 and December 1981 
sanctions) 

There is ample authority under the Export Administration Act 
(EAA) for controlling exports from the United States to the 
u.s.s.R. of oil and gas production, exploration, transmission, 
and refining goods and technology (even if they are the subject 
of preexisting contracts). These controls are also defensible 
under international law. 

B. Foreign Re-exports of U.S. Origin Goods and 
Technology (August 1978 and December 1981 sanctions) 

There is a defensible basis in the EAA for controlling the 
re-export, from foreign countries to the u.s.s.R., of u.s.-origin 
goods and technology. For at least twenty years, U.S. exporters 
and foreign . purchasers have been on notice that the United States 
asserts authority to control the subsequent re-export of 
u.s.-origin goods and technology from one foreign country to 
another. Although controversial under international law, 
controls on foreign re-exports of u.s.-origin goods and 
technology are defensible on the theory that if the United States 
can prohibit exports of goods and technology it can also impose 
conditions on those exports it permits, and that these conditions 
may follow the goods and technology into foreign jurisdictions. 



c. Foreign Products of U.S. Technology (covered 
prospectively by the August 1978 and December 1980 
regulations; covered "retroactively" by June 1982 
regulations) 

There is a significant risk that a U.S. court would rule 
that the EAA does not support our decision in June 
"retroactively" to assert jurisdiction over foreign products of 
U.S. technology where such jurisdiction was not clearly asserted 
or reserved (i.e., "part of the deal") at the time the technology 
was exported from the United States. 

Regulations prohibiting the export of foreign-produced 
equipment which is the product of U.S. technology are based upon 
broad authority in the EAA to prohibit the export of goods or 
technology which are "subject to the jurisdiction of the United 
States." While a case can be made for placing new and more 
restrictive controls on either the re-export from a foreign 
country of technology which was subject to U.S. export controls 
when it was initially exported, or the foreign export of products 
of such technology, the novel element of the June expansion is 
the effort to cover the products of technology over which the 
U.S. did not explicitly retain authority at the time the 
technology was initially exported from the U.S. The technology 
exported by GE to Alsthom-Atlantique under their licensing 
agreement for production of turbine rotors falls into this 
category. · 

The "retroactive" control of exports from foreign countries 
of foreign products based upon U.S. manufacturing technology 
poses difficult legal questions. Unlike controls on the 
re-export of u.s.-origin items, including parts and components, 
the Export Administration Regulations have not expressly reserved 
the right to subject foreign products of U.S. oil and gas 
technology to subsequently-imposed U.S. controls. In the case of 
the expanded June restrictions, regulatory control was not 
imposed prior to the original transfer of the technology. The 
United States could try to claim an "implied reservation of 
authority" paralleling the explicit authority asserted over 
re-exports and over foreign products containing U.S. components, 
but the legal support for such a claim under the EAA is tenuous. 

A claim to U.S. jurisdiction over the products of this 
previously-transferred U.S. technology would, as far as can be 
determined, have to be predicated upon a claim to continuing U.S. 
jurisdiction over the previously-exported technology solely on 
the basis of its U.S. origin. There appears to be no support in 
international law for such a claim. Indeed, the American Law 
Institute's Restatement (Second) of the Foreign Relations Law of 
the United States does not recognize the U.S. origin of goods or 
technology alone as a source of jurisdiction under international 
law. In this connection, it should be noted that the Circuit 
Court of Appeals for the District of Columbia recently reiterated 
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in F.T.C. v. Compagnie de Saint-Gobain-Pont-A Mousson, 636 F.2d 
1300 (D.C. Cir. 1980) that, absent a clear, contrary 
Congressional intent, U.S. statutes posing potential conflicts 
with foreign jurisdictional interests must be construed so as to 
ensure consistency with international law. 

D. Exports by foreign subsidiaries of U.S. companies. 
(June 1982 sanctions) 

In contrast to the attempt to control retroactively the 
foreign products of U.S. technology, there is clear authority 
under the EAA to control exports by foreign subsidiaries of U.S. 
companies. Under international law, a good case can be made 
that, in protecting important national interests, the U.S. has 
authority to regulate foreign firms controlled abroad by U.S. 
nationals (at least where there is no clear conflict with foreign 
law). 

However, even this approach is highly controversial. The 
British and others claim that corporations organized under their 
laws are juridical persons in the jurisdiction of incorporation 
and cannot be subject to control by the United States merely 
because tney are owned or controlled by U.S. nationals. 

With the exception of Treasury regulations imposed in the 
past under the President's statutory national emergency powers, 
the June 1982 regulations are the first broad extension of 
controls over exports of completely foreign-source items by U.S.­
owned or controlled firms abroad. If other nations enact or 
enforce blocking statutes, these controlled U.S. subsidiaries may 
be placed in an awkward and costly jurisdictional tug-of-war. 

III. Enforcement Issues 

Whatever the legal merits and vulnerabilities of the oil and 
gas export controls, their successful enforcement will initially 
turn on issues of jurisdiction and leverage over offending 
entities. There are two ways in which the current controls may 
be enforced -- administrative procedures instituted by the 
Commerce Department and enforcement by a U.S. licensor or the 
United States Government of rights under contracts. Of these, 
the administrative course appears to us to have a far greater 
chance of success.* 

*There are likely to be many obstacles to criminal 
prosecution of violations of our controls by non-u.s. citizens in 
foreign countries. Criminal prosecutions involve a heavy burden 
of proof, require that the defendant be brought before the court, 
and would likely entail more rigorous judicial review of the 
legal authority for our regulations. 
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A. Administrative remedies 

The following measures are available under the EAA and the 
Export Administration Regulations to deal with violations or 
threatened violations of the oil and gas controls. 

1. Bringing an administrative enforcement action against 
any U.S. firm, or any foreign firm subject to the 
controls, which sells, purchases, or uses 
pipeline-related goods or technology with knowledge or 
reason to know that a violation (i.e., sale to the 
u.s.s.R.) is about to or is intended to occur. 
Administrative sanctions include civil fines and 
denial of export privileges. Denial orders typically 
prohibit U.S. exporters and foreign consignees of U.S. 
goods and technology from exporting or re-exporting 
U.S. origin items to the firm being sanctioned, thus 
effectively cutting off a foreign firm's access to all 
u.s.-origin goods and technology. 

2. Temporarily denying export privileges, on an ex parte 
basis, to any U.S. or foreign firm which is under 
investigation for possible violation of the 
Regulations upon a showing that such action "is 
required in the public interest to permit or 
facilitate enforcement" of the EAA or Regulations. 

3. Issuing interrogatories or requests for production of 
documents to affected foreign firms. Provided service 
can be validly obtained, failure or refusal to respond 
can result in the imposition of a total denial of 
export privileges for five years or until the 
interrogatories and requests are answered or adequate 
reason is given for failure to respond. 

4. Requiring U.S. firms, through mandatory reporting 
requirements or compulsory process, to assist in 
gathering necessary information about existing and 
proposed contracts. 

5. Seizing goods or technology which have been, are 
being, or are intended to be exported from the United 
States in violation of the EAA or Regulations. Items 
which are seized are subject to forfeiture. 

Because these measures are administrative -- carried on 
within the Commerce Department -- they offer the possibility of 
initial enforcement of the controls without judicial involvement. 
The Commerce Department, in addition, may take some enforcement 
actions without having obtained jurisdiction through formal 
service of process. 
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However, after sanctions have been imposed, a complaining 
party may challenge the regulations or the method of their 
enforcement in court. In such a case, a complainant might 
attack, inter alia, the adequacy of the statutory support for the 
regulations, their constitutionality, their validity under 
international law, the jurisdiction of the Commerce Department, 
and the fairness of the administrative procedures which resulted 
in sanctions. All these grounds of attack are largely untested 
in U.S. courts. Where there is administrative precedent, it has 
generally involved persons, particularly foreign persons, who 
would be unlikely to appeal to u. s. courts. . In dee id ing whether 
to assert particular regulatory provisions in the pipeline 
matter, Commerce will have to take into account the heightened 
likelihood of legal challenge and the consequences to enforcement 
efforts, generally, if a challenge succeeds. 

B. Foreign Governments' Resistance to U.S. Controls 

Even if these legal challenges are overcome, there is still 
the possibility that foreign violators will be able to escape 
U.S. sanctions by arguing to a U.S. court that the laws of their 
respective countries compel them to ignore the regulations. This 
"foreign sovereign compulsion" defense has never been tested in 
the export control area, but in any event the existence of some 
real legal compulsion will be necessary to give it force. 

Only Britain has thus far taken definitive action under its -
laws to prohibit compliance with the U.S. oil and gas controls. 
It is not entirely clear at this point to what degree France, 
Italy or West Germany presently have (or could quickly put into 
place) the domestic legal authority necessary to prohibit 
compliance with the controls. These three governments have, with 
varying degrees of firmness, expressed an official policy that 
their companies should proceed to perform their pipeline 
contracts. But, as far as we know, none has yet issued anything 
that purports to be a legally binding directive comparable to the 
measures taken by the British. Actions by these governments 
which fall short of legally effective compulsion of the relevant 
licensees or subsidiaries would substantially reduce the 
effectiveness of the foreign sovereign compulsion defense i! 
asserted by any of the nationals of these three countries in the 
U.S. courts. 

Nevertheless, the British actions on June 30 and August 2 
under their Protection of Trading Interests Act appear to operate 
as a direct compulsion, under penalty of- unlimited fines, on the 
four companies specified by the British Secretary of State, not 
to comply with U.S. oil and gas controls (although copies of the 
actual "directions" issued by the British Government to the 
individual companies have not yet been obtained by the U.S. 
Government). While the British action does not appear directly 
to compel the four British companies to respect their pipeline­
related contracts, and while there is some doubt whether the 
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British statute would even provide authority for such direct 
compulsion, the steps appear at a minimum to have the effect of 
removing any valid excuses under UK law for non-delivery that the 
four companies might otherwise have derived from the expansion of 
the U.S. export controls. 

With respect to U.S. investigations to enforce U.S. 
controls, French and British blocking statutes would in all 
probability be used to bar companies within their territories 
(under pain of criminal penalties) from providing documents or 
information to U.S. enforcement officials. Official cooperation 
from any of the European governments (as in the service of 
interrogatories or compelling the production of documents) could 
not be ·expected in enforcing U.S. controls, and U.S. 
investigatory activity could be seriously complicated. 

c. Contractual Remedies 

The second memorandum in this two-part legal analysis 
will address, among other matters, the specific terms of the 
contracts relating to the particular equipment and technology 
covered by export controls. While it is possible that some of 
these contracts may afford the U.S. contracting party a remedy if 
the foreign purchaser of U.S. goods or technology disregards U.S. 
export controls, the usefulness of such a remedy is subject to 
question. Where the remedy is solely that of the U.S. 
contracting party we will have to determine whether the U.S. 
person can be compelled to pursue it (or is likely to do so 
voluntarily) and if not, whether the U.S. Government can bring a 
suit as an interested third party to enforce that U.S. party's 
contractual remedy. In short, it is not yet clear that any 
remedies provided in particular contracts will provide the U.S. 
Government a means of enforcing current oil and gas export 
controls. Moreover, any available contractual remedies will be 
difficult to enforce as a practical matter, because such 
enforcement may depend on the assistance of a foreign court. 

IV. Conclusion 

This memorandum has attempted to identify in general terms 
the strengths and weaknesses of the U.S. position and the 
difficulties which may be faced in enforcement. The second part 
of this analysis will explore enforcement strategies in 
particular types of cases. 

Peter J. Wallison 
Clanlfltj 8, ---------------------------------
□ Dnlmllied Kl Beriew ~ 
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DATE OF REGULATIOOS 

August 1, 1978 

December 30, 1981 

June 22, 1982 

APPENDIX "A" s~ 
U.S.-ORlGIN ITEMS 

Licensing Requirements 
Dnposed on Exports 
From the U.S . and 
Re-exports From out­
side the U.S. of U.S. 
Origin Items by All 
Firms to USSR 

Oil and gas exploration 
and production equip­
ment and technology 

Oil and gas transmission 
and refining equipment 
and technology 

No new restrictions 

NOO-U.S.-ORlGlN ITEMS 

Licensing Requirements 
Imposed on Exports 
Fran outside the u.s. 
of Non-u.s. Origin 
Items by U.S. Firms 
or Their Foreign 
Subsidiaries to USSR 

No restrictions 

No restrictions 

Oil and gas explora­
tion, production, 
transmission and re­
fining equipment and 
technology 

SECAEf-

DIRECT FOREIGN PRODUCTS OF 
U.S. TECHNOLOGY ·• 

Licensing Requirements 
Imposed on Exports From 
Outside the U.S. of Foreign 
Products of U.S. Technology 
bz All Firms to USSR 

Direct products of specified 
U. S. exploration and production 
technology exported from U.S. 
after August 1, 1978 

Direct products of specified 
U.S. transmission and refining 
technology exported fran U.S. 
after December 30, 1981 

Direct products of U.S. 
technology relating to oil and 
gas exploration, production, 
transmission and refining -­
regardless of when the technology 
was exported -- if such technology 
is currently subject to a license 
agreement or if foreign exporter 
agreed to abide by U.S. export 
controls. 

• 

~ 
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MEMORANDUM 

NATIONAL SECURITY COUNCIL ,,, 

August 17, 1982 

~ 
INFORMATION DECLASSIFIED _ 

NlRR 
C,1 

- I t> ;t,//3'1/A · 
MEMORANDUM FOR WILLIAM P. CLARK 

FROM: ROGER W. ROBINSO~uB. 

B NARAD~ ( 

SUBJECT: Legal Analysis of Export Controls on Oil and 
Gas Equipment and Technology 

a{ 

Attached (Tab I) is an analysis of the l .egal issues raised by 
u. S. controls on e.xports of oil and gas equipment and technology 
to the Soviet Union. This analysis reflects the shared views 
of the appropriate senior legal officials of the Departments of 
State, Commerce and Treasury as · well as the Office of Legal 
Counsel of the Justice Department. It also incorporates portions of 
an earlier memorandum prepared by the Departments of State, Commerce 
and Treasury. This paper was presented at the SIG-IEP of August 16. 

Its findings indicate that there is ample authority under the 
Export Administration Act (EAA) for controlling exports from the 
U.S. and a defensible basis in the EAA for controlling the re-

· export from foreign countries to the USSR of U.S.-origin goods 
and technology. However, the paper asserts there is "a significant 
risk" that a U.S. court would rule that the EAA does not support 
the June 18 decision to assert retroactively jurisdiction over 
foreign products of U.S. technology where such jurisdiction was 
not clearly established or reserved at the time the technology 
was exported from the U.S. A claim to U.S. jurisdiction in this 
circumstance would, ,as far as can be determined, have to be 
predicated upon a claim to continuing U.S. jurisdiction over the 
previously-exported technology solely on the basis of its U.S. 
origin. According to this a·ssessment, there appears to be no 
support in international law for such a claim. In 9hort, they 
imply we will lose. 

A second paper outlining the specific legal_ options available 
to the President will be generated this week along with an , 
advocacy paper for the Adrninistration's ·position. In addition, 
a range of administrative enforcement measures will. be assembled 
by Commerce. These new papers will be discussed at a SIG-IEP 
scheduled for Monday, August 23, at which time decisions will be 
made concerning the NSC process and a presentation of options for 
the President. The need for expeditious consideration of these 
issues results from John Brown's expressed intention to ship 
turbines with G.E. rotors at the end of this month. 

ON: OADR 

SEeREI 



-~ ~ Norman Bailey, Henry Nau, 
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• ◄ • • DECLASSlrlED SECRET ·· 
August 11, 1982 

NLRRBb 11f/,o 'll-1&ff1 
~ CJ NARADATE ,jz!ot 

Legal Considerations Presented by Soviet Pipeline 
Export Controls 

Part One: Issues 

This memorandum, dealing with basic legal issues and 
enforcement obstacles, is the first part of a two-part legal 
analysis of U.S. export controls over oil and gas goods and 
technology destined for the u.s.s.R. A second memorandum, 
currently in preparation, will review the facts of particular 
cases and assess U.S. enforcement strategy, discussing the 
administrative and judicial steps which are available to achieve 
U.S. objectives. 

I. History of U.S.S.R. Oil and Gas Controls 

The first controls directed specifically at the Soviet oil 
and gas industry were imposed (on foreign policy grounds) on 
August 1, 1978. These controls required validated licenses for 
the export from the United States (or the re-export from any 
foreign country) to th~ Soviet Union, of (i) u.s.-origin oil and 
gas exploration and production equipment; (ii) u.s.-origin 
exploration and production technology; and (iii) the direct 
foreign products of u.s.-origin oil and gas exploration and 
production technology, if the technology was exported on or after 
August 1, 1978. The 1978 controls applied to exports of U.S.­
origin equipment exported from the U.S. prior to August 1, 1978, 
but did not apply to the products manufactured abroad if based on 
technology exported from the o.s. prioi to that date. License 
applications were subject to interagency review, with significant 
cases referred to the NSC. Licenses were generally granted. 

The invasion of Afghanistan resulted in suspension of all 
Soviet licenses in January 1980. Following a high level review, 
a decision was made to approve oil and gas equipment exports and. 
re-exports on a case by case basis, but to deny technical data 
for manufacture in the u.s.s.R. of oil and gas equipment. 

In response to events in Poland, new regulations were 
issued on December 30, 1981. These regulations took two new 
steps: (1) expanded the 1978 regulations beyond exploration and 
production to include exports and re-exports of u.s.-origin 
equipment and technology used in connection with transmission and 
refining; and (ii) extended controls to the foreign direct 

CJmirtd " ::!.=!:: .. ~----~-~~-~~=--~:1 _______ _ 
CJ P•iifitd el Rain tar 
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products of u.s.-origin transmission and refining technology, but 
only if the U.S. technology had been exported from the U.S. on or 
after December 30, 1981.* 

The Regulations which were made effective on June 22, 1982, 
amended the scope of controls in two principal ways: (i) 
prohibited the foreign subsidiaries of U.S. firms from exporting 
to the u.s.s.R. oil and gas equipment and technology which were 
not of U.S. origin: and (ii) prohibited the export by foreign 
firms of direct products of U.S. technology, regardless of when 
the technology was exported, if (a) the technology is subject to 
an ongoing licensing or compensation agreement, or (b) the 
recipient of the technology has agreed to abide by U.S. export 
regulations. 

Prior to the June 1982 controls, foreign subsidiaries of 
U.S. firms were permitted to export oil and gas equipment and 
te·chnology which was not of U.S. origin. Furthermore, prior to 
the June action, exports of foreign-produced oil and gas 
equipment which was a product of U.S. technology were prohibited 
only if (i) the export from the U.S. of the technology from which 
the equipment was produced occurred after December 31, 1981, (in 
the case of transmission and refining equipment) or after August 
1, 1978, (in the case of exploration and production equipment), 
or (ii) the recipient of the technology had given, at the time of 
export from the United States, a "written assurance" (required by 
the Export Administration Regulations) that the technology and 
the direct products of that technology would not be exported to 
the Soviet Union and certain other countries. 

Appendix A is a chart summarizing, in chronological 
sequence, the imposition of the controls described above. 

Two points should be noted. First, the December 30, 1981 
controls do not merely cover items to be used in the Urengoy to 

*In a parallel action on December 30, 1981, processing of 
all license applications for exports to the u.s.s.R. was 
suspended, and no licenses have been issued for oil and gas, or 
any other equipment or technology, since the end of 1981. 
However, some licenses issued prior to December 30, 1981, for oil 
and gas exploration and production equipment may still be valid. 
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Uzhgorod export pipeline (hereafter the "Soviet gas pipeline"). 
Rather, these controls as well as the controls imposed on June 
22, 1981, actually apply to all oil and gas transmission 
equipment or technology destined for the u.s.s.R. -- whether or 
not related to the Soviet gas pipeline. 

Second, although the legal validity of many of the controls 
outlined above has never been tested in court, portions of the 
June 1982 regulations are particularly subject to challenge for 
reasons outlined below. Although the Soviet gas pipeline export 
controls squarely raise some of these legal vulnerabilities, the 
number of potential litigants and enforcement actions could be 
reduced by limiting the scope of the June 1982 controls solely to 
equipment and technology affecting the Soviet gas pipeline and 
not to all oil and gas equipment and technology which might be 
exported to the Soviet Union. 

II. Legal Basis of Sanctions 

The following is a general assessment of the legal strengths 
and weaknesses, under domestic and international law, of the 
spectrum of U.S. export controls outlined above and summarized in 
Appendix A. 

A. Exports from the U.S. (August 1978 and December 1981 
sanctions) 

There is ample authority under the Export Administration Act 
(EAA) for controlling exports from the United States to the 
u.s.S.R. of oil and gas production, exploration, transmission, 
and refining goods and technology (even if they are the subject 
of preexisting contracts). These controls are also defensible 
under international law. 

B. Foreign Re-exports of U.S. Origin Goods and 
Technology (August 1978 and December 1981 sanctions) 

There is a defensible basis in the EAA for controlling the 
re-export, from foreign countries to the u.s.S.R., of u.s.-origin 
goods and technology. For at least twenty years, U.S. exporters 
and foreign purchasers have been on notice that the United States 
asserts authority to control the subsequent re-export of 
u.s.-origin goods and technology from one foreign country to 
another. Although controversial under international law, 
controls on foreign re-exports of u.s.-origin goods and 
technology are defensible on the theory that if the United States 
can prohibit exports of goods and technology it can also impose 
conditions on those exports it permits, and that these conditions 
may follow the goods and technology into foreign jurisdictions. 



-4-

c. Foreign Products of U.S. Technology (covered 
prospectively by the August 1978 and December 1980 
regulations; covered "retroactively" by June 1982 
regulations) 

There is a significant risk that a U.S. court would rule 
that the EAA does not support our decision in June 
"retroactively" to assert jurisdiction over foreign products of 
U.S. technology where such jurisdiction was not clearly asserted 
or reserved (i.e., "part of the deal") at the time the technology 
was exported from the United States. 

Regulations prohibiting the export of foreign-produced 
equipment which is the product of U.S. technology are based upon 
broad authority in the EAA to prohibit the export of goods or 
technology which are "subject to the jurisdiction of the United 
States." While a case can be made for placing new and more 
restrictive controls on either the re-export from a foreign 
country of technology which was subject to U.S. export controls 
when it was initially. exported, or the foreign export of products 
of such technology, the novel element of the June expansion is 
the effort to cover the products of technology over which the 
U.S. did not explicitly retain authority at the time the 
technology was initially exported from the U.S. The technology 
exported by GE to Alsthom-Atlantique under their licensing 
agreement for production of turbine rotors falls into this 
category. 

The "retroactive" control of exports from foreign countries 
of foreign products based upon u.s. manufacturing technology 
poses difficult legal questions. Unlike controls on the 
re-export of u.s.-origin items, including parts and components, 
the Export Administration Regulations have not expressly reserved 
the right to subject foreign products of U.S. oil and gas 
technology to subsequently-imposed U.S. controls. In the case of 
the expanded June restrictions, regulatory control was not 
imposed prior to the original transfer of the technology. The 
United States could try to claim an "implied reservation of 
authority" paralleling the explicit authority asserted over 
re-exports and over foreign products containing U.S. components, 
but - the legal support for such a claim under the EAA is tenuous. 

A claim to U.S. jurisdiction over the products of this 
previously-transferred U.S. technology would, as far as can be 
determined, have to be predicated upon a claim to continuing U.S. 
jurisdiction over the previously-exported technology solely on 
the basis of its U.S. origin. There appears to be no support in 
international law for such a claim. Indeed, the American Law 
Institute's Restatement (Second) of the Foreign Relations Law of 
the United States does not recognize the u.s. origin of goods or 
technology alone as a source of jurisdiction under international 
law. In this connection, it should be noted that the Circuit 
Court of Appeals for the District of Columbia recently reiterated 

SEC'Kt.·, 
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in F.T.C. v. Compagnie de Saint-Gobain-Pont-A Mousson, 636 F.2d 
1300 (D.C. Cir. 1980) that, absent a clear, contrary 
Congressional intent, U.S. statutes posing potential conflicts 
with foreign jurisdictional interests must be construed so as to 
ensure consistency with international law. 

D. Exports by foreign subsidiaries of U.S. companies. 
(June 1982 sanctions) 

In contrast to the attempt to control retroactively the 
foreign products of U.S. technology, there is clear authority 
under the EAA to control exports by foreign subsidiaries of U.S. 
companies. Under international law, a good case can be made 
that, in protecting important national interests, the U.S. has 
authority to regulate foreign firms controlled abroad by U.S. 
nationals (at least where there is no clear conflict with foreign 
law). 

However, even this approach is highly controversial. The 
British and others claim that corporations organized under their 
laws are juridical persons in the jurisdiction of incorporation 
and cannot be subject to control by the United States merely 
because they are owned or controlled by U.S. nationals. 

With the exception of Treasury regulations imposed in the 
past under the President's statutory national emergency powers, 
the June 1982 regulations are the first broad extension of 
controls over exports of completely foreign-source items by U.S.­
owned or controlled firms abroad. If other nations enact or 
enforce blocking statutes, these controlled U.S. subsidiaries may 
be placed in an awkward and costly juiisdictional tug-of-war. 

III. Enforcement Issues 

Whatever the legal merits and vulnerabilities of the oil and 
gas export controls, their successful enforcement will initially 
turn on issues of jurisdiction and leverage over offending 
entities. There are two ways in which the current controls may 
be enforced -- administrative procedures instituted by the 
Commerce Department and enforcement by a U.S. licensor or the 
United States Government of rights under contracts. Of these, 
the administrative course appears to us to have a far greater 
chance of success.• 

*There are likely to be many obstacles to criminal 
prosecution of violations of our controls by non-u.s. citizens in 
foreign countries. Criminal prosecutions involve a heavy burden 
of proof, require that the defendant be brought before the court, 
and would likely entail more rigorous judicial review of the 
legal authority for our regulations. 
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A. Administrative remedies 

The following measures are available under the EAA and the 
Export Administration Regulations to deal with violations or 
threatened violations of the oil and gas controls. 

1. Bringing an administrative enforcement action against 
any U.S. firm, or any foreign firm subject to the 
controls, which sells, purchases, or uses 
pipeline-related goods or technology with knowledge or 
reason to know that a violation (i.e., sale to the 
u.s.s.R.) is about to or is intended to occur. 
Administrative sanctions include civil fines and 
denial of export privileges. Denial orders typically 
prohibit U.S. exporters and foreign consignees of U.S. 
goods and technology from exporting or re-exporting 
U.S. origin items to the firm being sanctioned, thus 
effectively cutting off a foreign firm's access to all 
u.s.-origin goods and technology. 

2. Temporarily denying export privileges, on an ex parte 
basis, to any U.S. or foreign firm which is under 
investigation for possible violation of the 
Regulations upon a showing that such action "is 
required in the public interest to permit or 
facilitate enforcement" of the EAA or Regulations. 

3. Issuing interrogatories or requests for production of 
documents to affected foreign firms. Provided service 
can be validly obtained, failure or refusal to respond 
can result in the imposition of a total denial of 
export privileges for five years or until the 
interrogatories and requests are answered or adequate 
reason is given for failure to respond. 

4. Requiring U.S. firms, through mandatory reporting 
requirements or compulsory process, to assist in 
gathering necessary information about existing and 
proposed contracts. 

5. Seizing goods or technology which have been, are 
being, or are intended to be exported from the United 
States in violation of the EAA or Regulations. Items 
which are seized are subject to forfeiture. 

Because these measures are administrative -- carried on 
within the Commerce Department -- they offer the possibility of 
initial enforcement of the controls without judicial involvement. 
The Commerce Department, in addition, may take some enforcement 
actions without having obtained jurisdiction through formal 
service of process. 
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However, after sanctions have been imposed, a complaining 
party may challenge the regulations or the method of their 
enforcement in court. In such a case, a complainant might 
attack, inter alia, the adequacy of the statutory support for the 
regulations, their constitutionality, their validity under 
international law, the jurisdiction of the Commerce Department, 
and the fairness of the administrative procedures which resulted 
in sanctions. All these grounds of attack are largely untested 
in U.S. courts. Where there is administrative precedent, it has 
generally involved persons, particularly foreign persons, who 
would be unlikely to appeal to U.S. courts. In deciding whether 
to assert particular regulatory provisions in the pipeline 
matter, Commerce will have to take into account the heightened 
likelihood of legal challenge and the consequences to enforcement 
efforts, generally, if a challenge succeeds. 

B. Foreign Governments' Resistance to U.S. Controls 

Even if these legal challenges are overcome, there is still 
the possibility that foreign violators will be able to escape 
U.S. sanctions by arguing to a U.S. court that the laws of their 
respective countries compel them to ignore the regulations. This 
"foreign sovereign compulsion" defense has never been tested in 
the export control area, but in any event the existence of some 
real legal compulsion will be necessary to give it force. 

Only Britain has thus far taken definitive action under its 
laws to prohibit compliance with the U.S. oil and gas controls. 
It is not entirely clear -at this point · to what degree France, 
Italy or West Germany presently have (or could quickly put into 
place) the domestic legal authority necessary to prohibit 
compliance with the controls. These three governments have, with 
varying degrees of firmness, expressed an official policy that 
their companies should proceed to perform their pipeline 
contracts. But, as far as we know, none has yet issued anything 
that purports to be a legally binding directive comparable to the 
measures taken by the British. Actions by these governments 
which fall short of legally effective compulsion of the relevant 
licensees or subsidiaries would substantially reduce the 
effectiveness of the foreign sovereign compulsion defense i! 
asserted by any of the nationals of these three countries in the 
U.S. courts. 

Nevertheless, the British actions on June 30 and August 2 
under their Protection of Trading Interests Act appear to operate 
as a direct compulsion, under penalty of unlimited fines, on the 
four companies specified by the British Secretary of State, not 
to comply with U.S. oil and gas controls (although copies of the 
actual "directions" issued by the British Government to the 
individual companies have not yet been obtained by the U.S. 
Government). While the British action does not appear directly 
to compel the four British companies to respect their pipeline­
related contracts, and while there is some doubt whether the 
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British statute would even provide authority for such direct 
compulsion, the steps appear at a minimum to have the effect of 
removing any valid excuses under OK law for non-delivery that the 
four companies might otherwise have derived from the expansion of 
the o.s. export controls. 

With respect to U.S. investigations to enforce U.S. 
controls, French and British blocking statutes would in all 
probability be used to bar companies within their territories 
(under pain of criminal penalties) from providing documents or 
information to U.S. enforcement officials. Official cooperation 
from any of the European governments (as in the service of 
interrogatories or compelling the production of documents) could 
not be expected in enforcing U.S. controls, and u.s. 
investigatory activity could be seriously complicated. 

c. Contractual Remedies 

The second memorandum in this two-part legal analysis 
will address, among other matters, the specific terms of the 
contracts relating to the particular equipment and technology 
covered by export controls. While it is possible that some of 
these contracts may afford the U.S. contracting party a remedy if 
the foreign purchaser of U.S. goods or technology disregards U.S. 
export controls, the usefulness of such a remedy is subject to 
question. Where the remedy is solely that of the U.S. 
contracting party we will have to determine whether the U.S. 
person can be compelled to pursue it (or is likely to do so 
voluntarily) and if not, whether the U.S. Government can bring a 
suit as an interested third party to enforce that U.S. party's 
contractual remed·y. In short, it is not yet c~ear that any 
remedies provided in particular contracts will provide the U.S. 
Government a means of enforcing current oil and gas export 
controls. Moreover, any available contractual remedies will be 
difficult to enforce as a practical matter, because such 
enforcement may depend on the assistance of a foreign court. 

IV. Conclusion 

This memorandum has attempted to identify in general terms 
the strengths and weaknesses of the U.S. position and the 
difficulties which may be faced in enforcement. The second part 
of this analysis will explore enforcement strategies in 
particular types of cases. 

Peter J. Wallison 
Cl1ulf1tj 17 ----~-------------------------
□ D11lmltied i1 Berin fl( --
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APPENDIX "A" 

U.S.-ORIGIN ITEMS 

Licensing Requirements 
Imposed on Exports 
Fran the U.S. and 
Re-exports From out­
side the U.S. of U.S. 
Origin Items by All 
Firms to USSR 

Oil and gas exploration 
and production equip­
ment and technology 

Oil and gas transmission 
and refining equipm~nt 
and technology 

No new restrictions 

NOO-U.S.-ORIGlN I~ 

Licensing Requirements 
Imposed on Exports 
Fran outside the U.S. 
of Non-u.s. origin 
Items by U.S. Firms 
or Their Foreign 
Subsidiaries to USSR 

No restrictions 

No restrictions 

Oil and gas explora­
tion, production, 
transmission and re­
fining equipment and 
technology 

SECFlET 

DIRECT FOREIGN PRODUCTS OF 
U.S. TEOINOLOGY 

Licensing Requirements 
Imposed on Exports From 
outside the U.S. of Foreign 
Products of U.S. Technology 
b~ All Firms to USSR 

Direct products of specified 
U.S. exploration and production 
technology exported from U.S. 
after August 1, 1978 

Direct products of specified 
U.S. transmission and refining 
technology exported from U.S. 
after December 30, 1981 

Direct products of U.S. 
technology relating to oil and 
gas exploration, production, 
transmission and refining -­
regardless of when the technology 
was exported -- if such technology 
is currently subject to a license 
agreement or if foreign exporter 
agreed to abide by U.S. export 
controls. 
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MEMORANDUM FOR: 

FROM: 

· SUBJECT: 

THE: SECRETARY OF' STATE 

WASHINGTON 

ES :.SENSITIVE 
8226052 . 

DECLA FIED 

NLRR b-/ 0 ;t.//3 ~ ~HE. ?R2S!DES?h;:ltz\S\ 
George P. ... 

8yiJ!.__NAAADATE 1 voK 
Pipeline Sanctions 

Last week you approved· the use of denial ord·ers as our 
first response to European shipments which violate our 

____ sanctions. A denial order has the attraction of being a 
flexible instru,;-nent which can be focussed on particular 
companies and on particular lines of activity. 

We now face the likelihood of a shipment from Joh..~ Brown 
Engineering of the UK. Mac Baldridge and I jointly con6lude 
that the right approach to this case .is to issue an order which 
denies the company U.S. oil and gas-related exports. 1his 
would eliminate -\....-w4. c:c-% cf the .... ,~ ~ ~"· 'k 

The effect of this denial order would be the same as that 
issued last week against Dr~sser France. That order was stated 
more broadly but its effect on Dresser is focussed beca'\!s.e that 
company does only oil and gas-=elated business with the U.S. 
Creusot-Loire's business is more diversified. To make the 
comparahili~~ cf ~':..e: twc ~ctions clear~ and so as not to aggravate 
unnecessarily the French, we should no~ move to clarify the 
French denial orders so that the language i~ each order is similar 

· and is directed at oil and gas equipment·. . . 
The action we propose for John Brown will serve as a model 

for the Italian (!Juovo Pignone) and German (AEG-Kanis) cases, 
should even~s require action in those cases in the next few days 
or weeks. It will also strengthen our hand for the future: since 
the British, Italian, and German companies all operate beyond the 
oil and gas field, they are particularly_ vulnerable to expansion 
in the scope of our orders at a later date. Should they ship 
the partial consig:-unents now available and then later ship more 
equipment in further violation of our sanction, we will have 
reserved a signif i cant further penalty for use when and if needed. 
The companies will of course be aware of this fact. 

We believe this approach carries forward our decision of 
last week a~d will ?=oc~ed with it, if an when Jo Brown ships. ----- ~T 

DEC~R 
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NATIONAL SECURITY COUNCIL 

September 21, 1982 

INFORMATION 

MEMORANDUM FOR WILLIAM P. CLARK 

FROM: RICHARD PIPES 

SUBJECT: CDU Statement on Soviet Sanctions 

The Deputy Chairman of the CDU (and the potential next Defense 
Minister) , Manfred Woerner, issued on the 15th, in the name of 
the CDU/CSU factions, an important statement (Tab I) on 
economic policy toward the USSR. This statement, which may 
well represent the official policy of the next German govern­
ment, goes a long way toward meeting our own stated objectives 
and may pave the way toward a reconciliation. (You will note 
particularly that the statement contains no criticism of U.S. 
sanctions on pipeline equipment.) 

In view of this, it seems especially important that nothing 
be done for the time being that could provide the least grounds 
for suspicion in Europe that we are backing off . . If we were to 
soften our sanctions at this time in any way we would, in effect, 
be pu'l'ling the rug· from undex· ·ou·r German· friends and supporters 
who are sticking their necks out on our behalf. 

Norman Bail;~Dennis~ir and Roge~on concur. 

Attachment: 

Tab I 

-~ 

Rough trans·lation ·of the CDU Statement 
issued on September 15, 1982 

DECLASSIFIED 
Declas·sify on: OADR NLRR fo{p-/l1/40 ,-1: /(.3'/2' 

BV o✓ NARADATE 1/4/ot 



CDU Statement 

The Deputy Party Chairman, Dr. Manfred Woerner _[on September 15], 
issued the following statement Qn behalf of the CDU/CSU parlia­
mentary factions: 

Concerning East-West relations, Dr. Woerner, Chairman of the 
CDU/CSU faction, stated: 

The tensfons and differences between Europe and the United States 
of America over the gas pipeline and East-West trade must be 
overcome by forward-looking initiatives. The Federal Republic 
must make a contribution to the discovery of a way out of the 
dilemma posed by economic relations with the Soviet Bloc. The 
West also must finally unite, in the economic system, upon a 
common and reliable strategy of flexible responses. We ask 
that the Federal Government develop such an initiative without 
delay. Its purpose should be: 

To give strong recognition to the justified political and 
security interests of all Alliance partners. 

To make possible concerted and decisive coordination of 
common East-West economic policies; and 

To clarify the special role which our economic relations to 
the Soviet Union and its East European allies play in the 
development of an East-West relationship compatible with the 
necessities of an active maintenance of peace. 

A five-point comprehensive proposal should be addressed to the 
United States concerning future common behavior in East-West 
trade: 

1. On the condition that the Soviet Union 

is prepared to behave in a responsible, conflict-limiting 
fashion in world affairs; 

is prepared to observe international human rights agreements; 

is prepared for strengthened cooperation in efforts toward 
effective and ·veri!iable arms control and disarmament; 

~s prepared to accept step-by-step dismantling of the 
econorn,j.c ba:i:-ri-ers in Europe, and to display £undamental 
willingne·ss to build economic -relations with the Soviet 
Union and the East European state-trading countries. 

2. There should be responsible political and economic treatment 
of gua~antees and credits, especially the issuance of credits 
according to market terms only. 
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3. There should be further limitations on the transfer of 
highly developed technology in the context of COCOM negotiations, 
especially reliable controls on second-party transfers of 
technologies having .military uses. 

4. There should be established permanent consultative and 
information organs concerning questions of East-West trade in 
the Atlantic Alliance context. 

5. There should be a common reaffirmation of the NATO Council 
decision of January 11, 1982, concerning economic measures of 
alliance partners against the use of force in Afghanistan and 
Poland. 

Such a five-point initiative should be discussed by the Foreign 
Ministers of the European Community as well as at the informal 
meeting of NATO Foreign Ministers in Canada on October 2 - 3. 
Through such guidelines and unequivocal decisions, the resolutions 
of the Council of Europe, the Versailles Economic Summit and the 
Bonn and NATO Summits can be given concrete content and can be 
supported by all Atlantic partners. 
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8. ·USSR a SOVIETS ATTACK EC IMPORT SANCTIONS 
. f 

'nl• Soviet Miniatry of Foreign Trade haa begun calling in EC •cono■ic 
counaelor ■ to proteat th• exten■ ion of EC import sanction• a94inat 
th• USSR. !■b&••Y Moacow report■• The Soviet w~at European d••k 
officer, treatin9 th• i••~• •••bilateral m~tter, told the FIG eco­
no11ic counaelor that Soviet reaction to the meaaurea had been r " ■oder­
ate• in 1982 becau•• the USSR pre■ u■ed the . mea ■urw• would exp.re at 
the end of the year. Now the USSR i ■ •delib•rdtin9" poaaible1coun­
teraea ■ure ■ againat FRG · good■• The FRG, h• ■did, waa contrav♦ning 
not only bilatei-al trade agreement ■, but the Conferen"ce on Secfurity 
and Econo■ ic Cooperation. 

!■baaay Co■■enta Th• Soviet ■, who will likely cal_l in eacn E4 eco­
no11Ic coun■elor, have prot>.bly uelayed tneir proteat until th~y 
thought it wo~ld have an effect on ■o■e EC 11eeoer governaent ■• 
K Ott Pf DE!IIT 1 lcL ) 

9. BERMUDA& CONSERVATIVES GAIN BROAD VICTORY 
I 

Preli ■inary report• indicate that the con■ervative United B•r•uda 
Party (UBP) picked up four •••t• in th• Houae of Aaaeably at 1he 
expen■e of the third world-leaning Pr09rea ■ ive Labor Party (PIP) in 
ye•t~rday'• election. Then~• breakdown i1, the Hou■• of A••••bly 
wi l 1 be 26 •••ta for the UBP and 14 for. th•• PLP. Thi• repre••nt ■ the· 
firat ti•• ■ ince th• ■id-1960'• th&t the UBP haa gained •••t• ••t the 
••J>4tn•• of the PLP. , 

INR Co■■ent, Pr••i•r John Swan•• p·•raon~ 1 v1ct_ory will add gjeatly 
· to hia 1tature, but ia cluuded by the fact that the · victory w➔■ 
galn~d in large ■eaaure becauee voter regiatrat1on W4 ■ arrang•d to 
••elude a cruci•l aeg■ent of th~ black electorate. Early negoti•­
tiun ■ for independence from the UK and for• renegotiation of •the 
1940 Ba ■e Agree■ent with the US can be ex~cteJ. (CONPIDetfTl4t-) 

10. TURK~Ys US FIGHTER PROJECT RECEIVES HIGHEST PRIORITY 

Turk1ah Mini ■ ter of O.f•n•• Bayulken eaphaai&ed to Amba ■aador 
Strau&-Hupe that the aoat important part of Turkey' ■ military -aodern­
i&otion prograa i• the ecquiaition and eventual co-production 1of 160 
new f i9hter aircr•ft over· the next decade. Sclyulken want• to fdecid• 
between US producer• by March 15 and ha ■ acheduled a aurvey t••• to 
begin con■ultationa on February 15. ; 

\ 
j 

A■baaaador' ■ co-•nt, Giving thi• project priority over every other 
ailitary and civilian pr09raa i ■ politically attr•ctive to th• TUr­
kiah governaent. which hopea it will aaaua9• growing ■ilitary1frua­
trat1on and ■pearhead a governaent drive for induatrial and techno­
logical developaent. (~NF1B£N~IA-t.,'EXOIS) 

11. PR.I.NC!, INF ANO THE SOCIALIST I~TERNATIONAL 
I 

In• apeech to a Socialiat International (SI) meeting in Pari• on 
January 23, French Foreign Miniater Cheyaaon ■ aid that peace t>etween 
th• hat and Weet can be achieved only if the We•t maintain• it• 
aecurity and ■tr•ngth and that nuclear deterrence will work o•ly if 

-MP seeRM'/EXD'IS/COOEWORD 


