
Ronald Reagan Presidential Library
Digital Library Collections

This is a PDF of a folder from our textual collections.

Collection: Cobb, Tyrus: Files
Folder Title: Canada 1985 (10/01/1985 - 

10/08/1985)
Box: RAC Box 2

To see more digitized collections 
visit: https://reaganlibrary.gov/archives/digital-library 

To see all Ronald Reagan Presidential Library inventories visit: 
https://reaganlibrary.gov/document-collection 

Contact a reference archivist at: reagan.library@nara.gov 

Citation Guidelines: https://reaganlibrary.gov/citing 

National Archives Catalogue: https://catalog.archives.gov/ 

https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/document-collection
https://reaganlibrary.gov/document-collection
mailto:reagan.library@nara.gov
https://reaganlibrary.gov/citing
https://catalog.archives.gov/


WITHDRAWAL SHEET 
Ronald Reagan Library 

Collection Name COBB, TYRUS (NSC): FILES Withdrawer 

LOJ 1/29/2007 

File Folder CANADA 1985 (10/01/1985-10/08/1985) FOIA 

F1559 

Box Number ENGLISH 
15 

ID Doc Type Document Description No of Doc Date Restrictions 
Pages 

33259 MEMO COBB TO MARTIN AND MILLER 2 10/1/1985 B 1 

R 3/1/2013 F1559/1 
---- ------·-- - --- - ------------------------ ·-----··-----

33260 CABLE 201500Z SEP 85 

R 3/1/2013 F1559/1 
----- - - · --·- ··------ --·-- - ------

33261 LETTER 

33262 MEMO 

33263 LETTER 

33282 MEMCON 

33283 MEMO 

33284 LETTER 

33285 LETTER 

REAGAN TO PM MULRONEY 

R 3/1/2013 F1559/1 

ROBERT C MCFARLANE TO THE 
PRESIDENT, RE EXCHANGE OF LETTER 

R 2/22/2016 F1559/1 

DRAFT REAGAN TO MULRONEY 

R 2/22/2016 F1559/1 

SAME AS 33258 

R 3/1/2013 F1559/1 

SAME TEXT AS 33262 (DATES CHANGED) 

R 2/22/2016 F1559/1 

DRAFT OF 33261 

R 3/1/2013 FJ.559/1 

DRAFT FROM MULRONEY TO REAGAN 

R 2/22/2016 F1559/1 

Freedom of Information Act - [5 U.S.C. 552(b)] 

B-1 National security classified information [(b)(1) of the FOIA] 
B-2 Release would disclose Internal personnel rules and practices of an agency [(b)(2) of the FOIA] 
B-3 Release would violate a Federal statute [(b)(3) of the FOIA] 
B-4 Release would disclose trade secrets or confidential or financial information [(b)(4) of the FOIA] 
B-6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA] 
B-7 Release would disclose information compiled for law enforcement purposes [(b)(7) of the FOIA) 
B-8 Release would disclose Information concerning the regulation of financial institutions [(b)(S) of the FOIA] 
B-9 Release would disclose geological or geophysical Information concerning wells [(b)(9) of the FOIAJ 

C. Closed in accordance with restrictions contained In donor's deed of gift. 

9/20/1985 B 1 

10/2/1985 B 1 

2 10/1/1985 Bl 

ND Bl 

3 9/26/1985 Bl 

2 9/27/1985 Bl 

ND Bl 

2 9/26/1985 B 1 



WITHDRAWAL SHEET 
Ronald Reagan Library 

Collection Name COBB, TYRUS (NSC): FILES Withdrawer 

LOJ 1129/2007 

File Folder CANADA 1985 (10/0111985-10/08/1985) FOIA 

F1559 

Box Number 90901 ENGLISH 
15 

ID Doc Type Document Description No of Doc Date Restrictions 
Pages 

33286 MEMO COBB AND DANZANSKY TO MCFARLANE, 
RE EXCHANGE OF LETTERS 

R 2/22/2016 F1559/1 

Freedom of Information Act • [5 U.S.C. 552(b)] 

B-1 National security classified Information [(b)(1) of the FOIA] 
B-2 Release would disclose internal personnel rules and practices of an agency [(b)(2) of the FOIA] 
B-3 Release would violate a Federal statute [(b)(3) of the FOIA] 
B-4 Release would disclose trade secrets or confidential or financial Information [(b)(4) of the FOIA] 
B-6 Release would constitute a clearly unwarranted Invasion of personal privacy [(b)(6) of the FOIA] 
B-7 Release would disclose Information complied for law enforcement purposes [(b)(7) of the FOIA] 
B-8 Release would disclose Information concerning the regulation of financial Institutions [(b)(8) of the FOIA] 
B-9 Release would disclose geological or geophysical Information concerning wells [(b)(9) of the FOIA] 

C. Closed in accordance with restrictions contained In donor's deed of gift. 

I 9/27/1985 Bl 



ACTION 

• 
• 

9A TIONAL SECURITY COUNCIL 
WASHINGTON, O.C . 20506 

October 1, 1985 

7613 

MEMORANDUM FOR ROBERT C. MCFARLANE 

FROM: 

SUBJECT: Legal Opinion , resident's Obligations on 
Conunencing Bilateral Negotiations with 
Canada 

You responded to my memo of September 25 (Tab II) by requesting 
that we forward a legal opinion addressed to you from USTR 
to Donald Regan. 

Enclosed is the opinion (Tab A) and a cover memo to Regan 
• (Tab I) . 

RECOMMENDATION: 
0 

That you sign the memorandum to Secretary Regan at Tab I. 

Approve 

Attachments 
Tab I 

Tab II 

cc: Ty Cobb 

Disapprove 

Memo to Secretary Regan 
Tab A USTR Memo 
Danzansky/Cobb Memo of September 25 



THE WHITE HOUSE 

WASHINGTON 

MEMORANDUM FOR DONALD T. REGAN 

FROM: 

SUBJECT: 

ROBERT C. MCFARLANE 

Free Trade Negotiations with 
Canada -- Legal Memorandum 

7613 

The attached materials (Tab A) were prepared by USTR at our 
behest to respond to David Chew's request for a legal 
opinion on the President's legal obligations regarding the 
notification of Congress before commencing bilateral nego­
tiations with Canada. 

These materials were augmented by an opinion from the White 
House Counsel's office sent directly to David and concurring 
with the USTR opinion. 

Yeutter concludes: 

The legal requirements for notification provide 
considerable flexibility as to when we consult with Congress; 
political realities dictate consultation with the Hill 
before formal negotiations begin. 

-- That despite numerous bilateral irritants in trade 
relations between the U.S. and Canada, the Members that 
Yeutter has spoken to seem prepared to draw a distinction 
between short-term issues and the historic opportunity 
presented here. 

This approach was previously coordinated at the EPC and the 
legal opinion with State and USTR. 

Attachment 
Tab A USTR Memo 



MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

THE UNITED ST A TES TRADE REPRESENTATIVE 
Executive Office of the President 

Washington, D.C. 20506 

September 25, 1985 

The Honorable Robert C. McFarlane 

Clayton Yeutter 

Notice and Cons 
Canadian Bilatera 

tion Requirements Concerning 
Trade Negotiations 

C!n--·);e_?E_o!t~~-f"o_ y_our ~egµest I_~ _a:_s_kea-:-o~r·_ Ge~e-~a1-: C<?·fuls=~+-· to-_p!"ovide· 
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\. ~n9:~~c01:fs_ul~-~~i~:__!:]i~=~o~g_f§§_-~-_-i?i:.io:i;~o ~t-~ring into· a- t:r:a._qe ~:_: 
t_:ag!_~~rnerit.witlf~~anad~ The obligations are spec-ific-·since we 

would undoubtedly submit the agreement under a "fast track" 
procedure that has been authorized by Congress. 

As you can see, we have to send official notifications to the 
Congress at least 90 days before we enter into an agreement, and 
we have to give notice to the Senate Finance and House Ways and 
Means Committees 60 days prior to that. None of this should be a 
problem, however, since we'll not likely be "entering into," i.e., 
signing an agreement with the Canadians for at least another two 
or three years. This will be a lengthy, complex negotiation. 

The more relevant obligation is one of consulting with the Senate 
Finance and House Ways and Means Committees in a manner responsive 
to the legislative history of these provisions. This has both 
political and legal implications. ~oQ91t.~:t::!!_~egaT::-.:fi~q.J.U.Xements:::J 
~:r ·aacsons:i'derable,;,;·.J~:le~ibJ:li'ty.:.Jl::f:fowb~:.:.we-:~c_onsuit;-J2~l_i"!1=.<;;g.J;l 
(T_~a1:i't~es- wo-g.·ld~eem-±o- :dict<!_~e- ':Cons'!-11."l:al:i:"on·· on~- the · Hi-ir~ before· we; 
(geqin · .rormaT' ne9otiaJ:_ions wi t~~~gQ.9-_; 

(lienave 'sngg_ested _:~-n-e-·canadian~_ ~hat __ theY-~use~~eXi)l_QratoiY":~ 
C _l_arj<j_µ_~~-.!.ri".= :!:beir_....-wri tte:?- co~l:.~_ii~~<?n·--::rro!(l:.A~---~ti~~ "M~l?:! §. 1:~(; 
Gd-flfe .. -P.ie~iae!_i~: (:±:--:have· provid~d ~ :!.h~~--s~gg~s!=:~~-- - J.;angu_~g·e ~ ~o-
\o?"_~~- _!<~l_!_e)?.e~,-~:tnE[~~anaai~~:_Tf~?~ M1:~"!~-t~!'~~~-r~ ___ t:.ney _u~~- J t ~ ~nd -:: 
CJ:hel}~£.<?_1-!.q~,- ·u.p-_w1}:1_i_:~=-1.!!~~e- ~~rrnal ·~egue?t~~ lat~;:J- ~~~-!-!..1-___ :g_~y~ -
Q!_n.Pl_e.·.=x:i,.~.~J!?!"I_i ty~~:Jl-s_o-wh~n__~~~ul t.._ J 

If, on the other hand (for their own political reasons), the 
Canadians choose to send us a formal request this week, I 
believe we should consult with the Congressional committees on 
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this matter relatively soon -- probably during the next 30 days. 
Legally we could slip it more than that; it would be dangerous 
to do so politically both here and in Canada. 

t!Jiave. :·a1reaay-:-:-mc?,ae--:= IOtOi:inaTs-:Cilj_n~Q.itists -w!_t~-=--~Q!!l_~-_ q~--!~~~~Key__:? 
m~:Ye:i_s:Ori.'...poth~c-Oinrtii t t¢_es-:-.:. _'!'fiotig~(.::__t;hey ___ ~~~~ sei.:.i~_i ti ve to the~ 
~~r~.:o~rlateral...c contJ::qy_gr~ies _-_i;io.~- ~rl?.!"?.:ng~ ~ith:- th~ __ c~ni?-~i-~_I!s ~~ 
\Jno_~i:.--:=~eeil[1~f:~E~r-e_d_ t:o _ .<k?ji__::_~--~i -~t_inc;_1;._~pl'!_ bet~ee!!-~-~P-f!.1 __ ~~~r_-t:._~erm: 
~ssue-~ arid -the- lon_g~r· ·ral}ge·-;- hfs~dr_~-S,_<?PPEr~~i-_1:.Y_._~_!:!a~ --~~- ~_:re-s~~1:~~=-~ 
C1~-r~·l 

Attachment 



MEMORANDUM 

OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

EXECUTIVE OFFICE OF THE PRESIDENT 
WASHINGTON 

20506 

September 25, 1985 

To: Ambassador Yeutter 

From: Alan F. Holmer ;1-fl-1-
Subject: Congressional Notification Concerning Canadian Bilateral 

Trade Negotiations 

You have asked what legal obligations we have to notify 
the Congress about any bilateral trade negotiations with Canada. 
This memorandum describes the applicable legal requirements: 
(1) to notify the House and Senate at least 90 days before entering 
into such an agreement, (2) to notify the Senate Finance and 
House Ways and Means Committees at least 60 days prior to the 
90-day notice to the Congress, and (3) to keep Congressional 
trade advisers "currently informed" of trade negotiating objectives. 
It also describes the legislative history of the Trade and Tariff 
Act of 1984, which reflects Congress' expectation that the President 
will consult with the relevant committees before entering into 
trade negotiations. While there is no clear legal requirement 
that we notify the Congress before we begin negotiations, we 
believe that for political and policy reasons, we have no choice 
but to notify · the Congress formally before entering into trade 
negotiations. 

90-Day Notice to the Congress before Entering into an Agreement. 

Section 102 of the Trade Act of 1974, as amended, 19 u.s.c. 
2112, allows the President to submit agreements to reduce or 
eliminate barriers to trade to the Congress for "fast track" 
review. Any trade agreement negotiated with Canada would be 
so submitted. 

Section 102 (e) (1) requires the President to notify the 
House of Representatives and the Senate of his intention to 
enter into an agreement to be submitted to the Congress under 
section 102, at least ngo days before he enters into such trade 
agreement. 11 This means the President cannot sign a bilateral 
trade agreement with Canada denoting his intention to seek necessary 
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domestic implementing authority, until 90 days after he has 
notified the Congress of his intention to sign. 

60-Day Notice to and Consultations with the Senate Finance and 
House Ways and Means Committees. 

Section 401 of the Trade and Tariff Act of 1984, 98 Stat. 2948, 
3013-15, amended section 102(b) of the Trade Act of 1974 to 
add a new paragraph (4) (A). This provision allows the President 
to submit to the Congress, under section 102, trade agreements 
(with countries other than Israel) that provide for the elimination 
or reduction of U. s. duties. The preconditions for such submission 
under section 102 are that: (1) the other country must have 
requested the negotiations, and (2) the President must provide 
written notice to and consult with the Senate Finance and House 
Ways and Means Committees at least 60 days prior to the 90-day 
notice to the Congress required by section 102{e)(l). 

The effect of section 102(b) (4) (A) and (e)(l) is to require 
150-day Congressional notice (and consultations with the relevant 
committees) prior to entering into any bilateral trade agreement 
with Canada. 

Reaui rement to Keep Congressional Advisers Currently Informed 
of U.S. Neaotiating Objectives. 

Section 16l(b)(l) of the Trade Act of 1974, 19 u.s.c. 2211 
(b) (1), requires the u.s. Trade Representative to keep the officially 
designated Congressional advisers for trade issues ncurrently 
informed on United States negotiating objectives, [and] the 
status of negotiations in progress •••• • This provision clearly 
requires that we apprise those advisers of any Canadian bilateral 
trade negotiations at some point, and arguably could be construed 
to require advising them prior to entering into negotiations 
(since negotiating objectives would include entry into negotiations). 

Legislative History Suggesting Desirability of Notice and Consul­
tations Prior to Any Negotiations. 

In addition to the broad requirements of section 161, the 
Congress clearly expects notice and an opportunity to consult 
prior to any trade negotiations, and prudence requires it. 

In introducing the conference report on the Trade and Tariff 
Act (H.R. Rep. No. 1156, 98th Cong., 2d Sess. (1984)), Senator 
Danforth stated, 

Similar authority could be used by the President to negotiate 
trade agreements with other countries to reduce tariff 
and nontariff barriers--subject to the approval of the 
Finance and Ways and Means Committees. (130 Cong. Rec. Sl3,972 
(daily ed. Oct. 9, 1984)) 



Likewise, Congressman Rostenkowski introduced the report in 
the House by stating, 

[N]o tariff agreement with any other country could be negotiated 
under the expedited congressional approval procedure without 
prior agreement of the House Ways and Means and Senate 
Finance Committees and a congressional consultation period. 
(130 Cong. Rec. Hll,657 (daily ed. Oct. 9, 1984)) 

Congressman Gibbons added his opinion that, 

The provision ••• also grants to the President the power 
to negotiate free trade arrangements with other countries 
around the world if the President first consul ts with the 
Committee on Ways and Means and with the Senate Finance 
Committee. (130 Cong. Rec. Hll,658 (daily ed. Oct. 9, 
1984)) 

From a political perspective, therefore, prudence dictates 
that we err on the side of caution and initiate consultations 
prior to entering into negotiations. 
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INFORMATION 

MEMORANDUM FOR 

FROM: 

NATIONAL SECURITY COUNCIL 
WASHINGTON, D.C. 20506 

September 25, 

ROBERT C. MCFARLANE ~ 

STEPHEN I. DANZANS~ 
TYRUS COBB f11_ /-"" 

76 1 3 

SUBJECT: Free Trade Negotiations with 

~~~e!~t:~h~~s~~~r!~l! ~:a~'A) we,:P,"~~:~~:~ttl.f' O 6 ~ 
opii:iion on the ,~~ ~ .. _ :i:l~g~.~~h:li.9,~~i~~ , > ~ ~ --~ ·~ . ., . __ ., .... - .. ·_~o_n9.£~§..S before-: commenM-n~1at,eglt.n~- vv ) 

1 
') \ 

~~.~j.Vt~"':Cap.~da .7 These materials were augmented by an 5 
o~~p~i~~o~6~~~i-te House Counsel's office sent directly~~~ 
to David Chew (Tab B) concurring with the USTR opinion. r\ ( v 

The document attastl£17::L!~~J...s in th~ form of a memoran-V 
dum from ftjt·-~~u~~~~'.forwarding the USTR General 
Counsel's opinion. The Yeutter memorandum is highlighted 
for your review. 

Yeutter concludes: 

uirements for notification provide 
as to when we consult with Congress; 

po i ica realities dictate consultation with the Hill 
before formal negotiations begin. 

-- That despite numerous bilateral irritants in trade 
relations between the U.S. and Canada, the Members that 
Yeutter has spoken to seem prepared to draw a distinction 
between short-term issues and the historic opportunity 
presented here. 

Attachments 
Tab A 
Tab B 

Memo from Yeutter 
White House Counsel Opinion 
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THE UNITED STATES TRADE REPRESENTATIVE 
Executive Office of the President 

Washington, D.C. 20506 

September 25, 1985 

MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

The Honorable Robert C. McFarlane 

Clayton Yeutter 

Notice and Cons 
Canadian Bilatera 

tion Requirements Concerning 
Trade Negotiations 

Cl"P-~~o!i~~-.'f•O:·y_o~~.9'.ueSl:~.:r:·as!;~~-:.2.'1.r.:?~n~:!9-~--~~seT.;fto--=-'"p.£2v~-~~ 
~tne.2~~~~ed_:!n~~r]!n]1~~~9ri~i~ti9,.6ur::i:.e.scr~-:~~~}:ig~~~!i2!~1-Y,J 
~~?;~':?JI~u~~;~.f..t!l'"--~e;.. COlliJi'J:J~!f~- P.~Tor~o .. .:.~n~t:;,t ing:-_~-i:it~~~!_~d~D 
~9~~~~n~ w~~.!C~.n.a~i:f! The obligations are specific since we 

would undoubtedly submit the agreement under a "fast track" 
procedure that has been authorized by Congress. 

As you can see, we have to send official notifications to the 
Congress at least 90 days before we enter into an agreement, and 
we have to give notice to the Senate Finance and House Ways and 
Means Committees 60 days · prior to that. None of this should be a 
problem, however, since we'll not likely be "entering into," i.e., 
signing an agreement with the Canadians for at least another two 
or three years. This will be a lengthy, complex negotiation. 

The more relevant obligation is one of consulting with the Senate 
Finance and House Ways and Means Committees in a manner responsive 
to the legislative history of these provisions. This has both 
political and legal implications. V'fffifi@Y:fteg.stpuH;;.rnQJii-reiieRfS.3 

q'.?j;OJlI1:1.&..¢0ifsia~rallie:~:l;ggrt>j:U't~~~S:S~~~.:t~a'l} 
<!':-~~-~"Je.s~ wo91.d :_se_~~~Ac~~'t!;-::C:9I1~~a~i~li'r-0n:-]:Jle;J!~b:g!fgr.e•:w_$J 
~g1n formal __ ne99.£._~g>n§. .... ~:.!'t1f ._ ~g,:Q._gg~~ 

~a'Q'e-:s_ug_g_~st~a:::t.~->;,Cajltrdi1iiis.'-fhat::tliev~use~p1&i':a:tiit:Y'!:i 
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If, on the other hand (for their own political reasons), the 
Canadians choose to send us a formal request this week, I 
believe we should consult with the Congressional committees on 
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this matter relatively soon -- probably during the next 30 days. 
Legally we could slip it more than that; it would be dangerous 
to do so politically both here and in Canada. 

Attachment 



MEMORANDUM 

OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

EXECUTIVE OFFICE OF THE PRESIDENT 
WASHINGTON 

20506 

September 25, 1985 

To: Ambassador Yeutter 

From: Alan F. HolmerAf:H-

Subject: Congressional Notification Concerning Canadian Bilateral 
Trade Negotiations 

You have asked what legal · obligations we have to notify 
the Congress about any bilateral trade negotiations with Canada. 
This memorandum describes the applicable legal requirements: 
(1) to notify the House and Senate at least 90 days before entering 
into such an agreement, (2) to notify the Senate Finance and 
House Ways and Means Committees at least 60 days prior to the 
90-day notice to the Congress, and (3) to keep Congressional 
trade advisers "currently informed• of trade negotiating objectives. 
It also describes the legislative history of the Trade and Tariff 
Act of 1984, which reflects Congress' expectation that the President 
will consult with the relevant committees before entering into 
trade negotiations. While there is no clear legal requirement 
that we notify the Congress before we begin negotiations, we 
believe that for political and policy reasons, we have no choice 
but to notify the Congress formally before entering into trade 
negotiations. 

90-Day Notice to the Congress before Entering into an Agreement. 

Section 102 of the Trade Act of 1974, as amended, 19 u.s.c. 
2112, allows the President to submit agreements to reduce or 
eliminate barriers to trade to the Congress for "fast track" 
review. Any trade agreement negotiated with Canada would be 
so submitted. 

Section 102(e) (1) requires the President to notify the 
House of Representatives and the Senate of his intention to 
enter into an agreement to be submitted to the Congress under 
section 102, at least "90 days before he enters into such trade 
agreement." This means the President cannot sign a bilateral 
trade agreement with Canada denoting his intention to seek necessary 
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domestic implementing authority, until 90 days after he has 
notified the Congress of his intention to sign. 

6 0-Day Not ice to and Consultations with the Senate Finance and 
House Ways and Means Committees. 

Section 401 of the Trade and Tariff Act of 1984, 98 Stat. 2948, 
3013-15, amended section 102(b) of the Trade Act of 1974 to 
add a new paragraph (4) (A). This provision allows the President 
to submit to the Congress, under section 102, trade agreements 
(with countries other than Israel) that provide for the elimination 
or reduction of u.s. duties. The preconditions for such submission 
under section 102 are that: ( 1) the other country must have 
requested the negotiations, and (2) the President must provide 
written notice to and consult with the Senate Finance and House 
Ways and Means Committees at least 60 days prior to the 90-day 
notice to the Congress required by section 102(e) (1). 

The effect of section 102(b) (4) (A) and (e) (1) is to require 
150-day Congressional notice (and consultations with the relevant 
committees) prior to entering into any bilateral trade agreement 
with Canada. 

Reguirement to Keep Congressional Advisers Currently Informed 
of U.S. Negotiating Objectives. 

Section 16l(b)(l) of the Trade Act of 1974, 19 u.s.c. 2211 
(b) (1), requires the u.s. Trade Representative to keep the officially 
designated Congressional advisers for trade issues •currently 
informed on United States negotiating objectives, [and] the 
status of negotiations in progress •••• • This provision clearly 
requires that we apprise those advisers of any Canadian bilateral 
trade negotiations at some point, and arguably could be construed 
to require advising them prior to entering into negotiations 
(since negotiating objectives would include entry into negotiations). 

Legislative History Suggesting Desirability of Notice and Consul­
tations Prior to Any Negotiations. 

In addition to the broad requirements of section 161, the 
Congress clearly expects notice and an opportunity to consult 
prior to any trade negotiations, and prudence requires it. 

In introducing the conference report on the Trade and Tariff 
Act (H.R. Rep. No. 1156, 98th Cong., 2d Sess. (1984)), Senator 
Danforth stated, 

Similar authority could be used by the President to negotiate 
trade agreements with other countries to reduce tariff 
and nontariff barriers--subject to the approval of the 
Finance and Ways and Means Committees. (130 Cong. Rec. Sl3,972 
(daily ed. Oct. 9, 1984)) 
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Likewise, Congressman Rostenkowski introduced the report in 
the House by stating, 

[NJ o tariff agreement with any other country could be negotiated 
under the expedited congressional approval procedure without 
prior agreement of the Bouse Ways and Means and Senate 
Finance Committees and a congressional consultation period. 
(130 Cong. Rec. Bll,657 (daily ed. Oct. 9, 1984)) 

Congressman Gibbons added his opinion that, 

The provision ••• also grants to the President the power 
to negotiate free trade arrangements with other countries 
around the world if the President first consults with the 
Committee on Ways and Means and with the Senate Finance 
Committee. (130 Cong. Rec. Hll,658 (daily ed. Oct. 9, 
1984)) 

From a political perspective, therefore, prudence dictates 
that we err on the side of caution and initiate consultations 
prior to entering into negotiations. 
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THE WHITE HOUSE 

WASHINGTON 

September 25, 1985 

MEMORANDUM FOR DAVID L. CHEW 
STAFF SECRETARY 

FROM: FRED F. FIELDING~,_.-.'-­
COUNSEL TO THE PRESIDENT 

SUBJECT: Canada-u.s. Free Trade Agreement 

You have asked for our views on the requirements for 
notification of and consultation with Congress prior to the 
negotiation and conclusion of a free trade agreement with 
Canada. I understand Prime Minister Mulroney is expected to 
telephone the President concerning such an agreement tomorrow. 
I have reviewed the attached memoranda from Ambassador 
Yeutter and USTR General Counsel Alan Holmer on this subject, 
and have no legal objection tc those memoranda. 

I would begin by pointing out that, as a constitutional 
matter, the President is free to negotiate with other 
countries without restriction, and submit any necessary 
implementing legislation to Congress for action. To obtain 
the desired "fast track" treatment under 19 u.s.c. § 2191, 
however, the various notification, consultation, and approval 
requirements must be satisfied. The President must notify 
Congress 90 days before entering into a free trade agree­
ment, and publish this notification in the Federal Register, 
19 u.s.c. § 2112(e) (1), and, at least 60 days before giving 
that notice, must provide the Senate Finance Committee and 
House Ways and Means Committee written notice of negotiation 
of such an agreement, and consult with those committees on 
the negotiations. 19 u.s.c. § 2112 (b) (4) (A) (ii). In 
addition, a general provision, 19 u.s.c. § 22ll(b) (1), 
requires USTR to keep certain members of Congress "currently 
informed" on trade negotiations. 

In the interest of completeness, I should point out that 
there is another consultation requirement, not noted in the 
USTR memoranda, contained in 19 u.s.c. § 2112(c). That 
provision requires that the President consult with the 
Senate Finance Committee and the House Ways and Means 
Committee, and other affected committees, prior to entering 
into any agreement. This requirement was in the Trade Act 
of 1974, and may be considered to be redundant of or super­
seded by the more elaborate requirement with respect to 
these committees added by the Trade and Tariff Act of 1984. 
Both provisions are still on the books, however, and 
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19 u.s.c. § ~112(c) refers to the agreement itself, while 
19 u.s.c. § 2112(b) (4) (A) refers to the negotiations. 
Prudence would dictate consulting with the pertinent 
committees a second time pursuant to 19 u.s.c. § 2112(c), on 
the agreement, after the consultations required by 19 U.S.C. 
§ 2112(b) (4) (A), on the negotiations. 

Strictly speaking, then, there is no legal requirement to 
advise Congress or the pertinent committees immediately upon 
Prime Minister Mulroney's call. Notification and consultation 
is legally required under 19 U.S.C. § 2112 no earlier than 
150 days before entering into an agreement, and under 
19 U.S.C. § 2211 at some vague point before negotiations 
progre~s too far. 

Since either the Senate Finance Committee or the House Ways 
and Means Committee can block fast track treatment, however, 
19 u.s.c. § 2112(b) (4) (B) (ii) (II), I agree that prudence may 
dictate promptly advising Congress of Mulroney's interest. 

I understand that the proposal is for Ambassador Yeutter to 
consult informally with committee members and other members 
of Congress about Mulroney's interest before commencing 
negotiations. Formal written notification of the committees 
would take place if the reaction is favorable, again before 
commencing negotiations. This is beyond the strict require­
ments of the law, but I certainly have no objection to the 
proposed course of action. 
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INFORMATION 

MEMORANDUM FOR WILLIAM F. MARTIN 
JONATHAN MILLER 

FROM: TYRUS W. COB~ 
SUBJECT: Considerations for Austrian-Canadian Visits 

Earlier in response to Helene's latest cable, you asked what the 
status was of the visit of Austrian Chancellor Sinowatz. In 
brief: 

Helene has lobbied for over a year now to get this visit. 
She received mild encouragement from George Shultz and 
presumably a firm commitment from Bud that ~e would pursue 
this request. 

State did not include Sinowatz on its first hal·f of. 1986 
visits. ·Helene cabled .that this appeared inconsistent with 
our_ commitment and w9uld ."make Sinowatz feel betrayed · while 
he faces ~ounting proI:>lems at home." 

Bill Martin PROFFED me a note 9/23 stating that he had 
talked to Brunson McKinley about this while Bud w~s -Austria. 
Bru~son said Austria was "at the top of the list." Bill 
said we should propose Sinowatz. Given all this we probably 
should put Sinowatz on the early '86 visit schedule. 
(Latest cable from Helene attached at Tab A.) 

While we are on the subject, we should also address the question 
.of Canada. As you know, the President and the Prime Minister 
made a mutual commitment to annual visits. State in their first 
half 1986 recommendation did not include Mulroney on the priority 
list, but pointed out that an invitation should also be worked 
into the first half of 1986 visits. (State obviously is trying 
to have the White House expend its chits on the Austrian and 
Canadian visits.) 

The President also indicated to PM Mulroney that he would 
like to have them come to California for the visit and then 
join him and Nancy at the ranch. Don Regan passed this 
information on to us -- after which we had to change the 
departure statment to reflect the fact that they would see 
each other in California vis Washington. 
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The Canadians are anxiously anticipating this visit and have 
pressed us for more information. They feel strongly that 
they deserve an "official" visit -- Canada has not had one 
for 10 years. I agree, but do not feel they should get an 
official visit to Washington and the ranch visit. State has 
asked just what the White House has in mind given the 
President's invitation. State feels that the optimum time 
for such a visit would be in the April thru July time frame. 
At any rate we need to get back to the Canadians to inform 
them regarding our thinking. 

Peter ~ concurs. 

-GOHf'IDEM'!'IAL 
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L 111DIS 

FOR NATIONAL SECURITY ADVISOR 11Cf ARLANE 

E.O. 12356: DECL:OADR 
TAGS: OVIP ISINOWATZ, FREDl AU US 
SUBJECT: SINOWATZ VISIT TO WASHINGTON 

1. eeNF 18'tlll Pl- ENTIRE TEXT. FOR YOUR INFORl1ATION, 
I HAVE JUST SENT THE FOLLOWING PLEA TO SECRETARY SHULTZ. 

2. I HAVE JUST LEARNED .THAT THE DEPARTl1ENT'S PROPOSAL FOR. 
OFFICIAL VISITS TO THE UNITED STATES DURING THE FIRST ~ALF 
Of 1986, FORWARDED TO THE NSC LAST WEEK, DID NOT INCLUDE 
CHANCELLOR SINDWATZ, EITHER AS A PRINCIPAL OR AS AN 
ALTERNATE. FRANKLY, I AM ltOST DISTURBED BY THIS DEVELOP-
11ENT, SINCE IT WOULD: 

Al APPEAR TO BE AT °VARIANCE WITH OUR COl1MIT11ENT TO 
THE AUSTRIANS TO PROPOSE SUCH A VISIT TO THE WHITE HOUSE; 
AND, 

Bt SLOW THE FAVORABLE DEVELOP11ENT Of US-AUSTRIAN 
RELATIONS WHICH HAS CHARACTERIZED RECENT YEARS. 

3. FOR THE PAST YEAR AND A HALF WE HAVE DISCUSSED WITH 
EUR THE DESIRABILITY OF INVITING SINOWATZ TO THE UNITED 
STATES. WE AGREED WITH EUR THAT GI VEN OTHER, HIGHER 
PRIORITIES, A SINOWATZ VISIT COULD BE DELAYED UNTIL THE 
END OF HIS SECOND YEAR, OR EVEN TO HIS THIRD YEAR, IN 
OFF ICE. THERE WAS, HOWEVER, AN UNDERSTANDING THAT A 
SINOWATZ VISIT SHOULD THEN RECEIVE PRIORITY, AS WAITING 
FOR HIS FOURTH AND LAST YEAR IN OFFICE COULD SEND THE 
llRONG SIGNALS TO AUSTRIA'S NOT-SO-NEW HEAD OF GOVERNl1ENT, 
AS WELL AS INTRUDE INTO THE LATE 1986/EARLY 1987 AUSTRIAN 
ELECTORAL CAl1PAIGN. 

4. lll!EN YOU, 11R. SECRETARY, VISITED VVENNA IN 11AY AND 
ASKED TO 11EET WITH THE CHANCELLOR, THE AUSTRIANS EXPECTED 
YOU · TO EXTEND TO SINOWATZ A FORltAL INVITATION FROl'I THE 
PRESIDENT TO VISIT WASHINGTON. WHEN YOU DIDN' T BREACH 
THE SUBJECT, THE CHANCELLOR'S AIOES TOOK ltE ASIDE IN 
A PANIC AND ASHD WHAT THEY SHOULD 11AKE Of IT ITHE 
ABSENCE Of ANY REFERENCE TO A WASHHNGTON VISITI AND 
WHAT THEY COULD TELL THE PRESS. IN 11Y ENSUING DI I CUSS IONS 
WITH YOU, BUD ltCFARLANE AND RICK BURT, WE CONCURRED 
THEY COULD TALK ABOUT A SINOWATZ VISIT IN E~RLY 1986, 
IN PRINCIPLE. YOU,' 11R. SECRETAR Y, liERE ~IND ENOUGH TO 
RE ITERATE T~IS CDMMITl1EN• TO WORK FO• A VIS T. I/HEN 

SAY ING GOOD-BYE TO THE CHANCELLOR (VIENNA 73111). 

S. 11R. SECRETARY, WHAT I HAVE PRIVATELY HARED HAS 
COl1E TO PASS. WITH ALL THE NEW PLAYERS IN EUR, THE 
INSTITUTIONAL 11El10RY IS GONE . THAT IS lllfY I Alt APPEALING 
TO YOU--NOT FOR 11E, 11R. SECRETARY, FOR I WILL NOT BENEEIT 
FROl'I A SINOWATZ VISIT--BUT FOR UNITED STATES-AUSTRIAN 
RELATIONS llHICH ARE ON THE UPSWING AND COULD BE FURTHER 
ENHANCED. FAILURE TO GET THE ANTICIPATED INVITATION WOULD 
IN FACT RESULT IN SINOWATZ FEELING BETRAYED AT A Tll1E 
WHEN HE FACES 110UNT ING PROBLEl'IS AT HOltE. 

6. TO ASSIST YOU AND OTHERS CONFRONTED,WITH THIS 11ATTER 
IN TAKING APPROPRIATE ACTION, LET 11E BRIEFLY SUl111ARIZE 
THE RATIONALE FOR A SINOWATZ VISIT IN EARLY 1986. 

A. FROlt THE U.S. PERSPECTIVE: 

1) A SINOWATZ VISIT WOULD ENHANCE AUSTRIA' S 
POSITION AS A SOVEREIGN, WESTERN-ORIENTED NEUTRAL STATE. 
110REOVER, IT WOULD GIVE THE PRESIDENT, YOU AND OTHER 
SENIOR OFFICIALS AN OPPORTUNITY TO ENCOURAGE SINOWATI 
TO CONTINUE THE GOA'S ACTIVE PARTICIPATION IN INTERNATIONAL 
AFFAIRS GENERALLY, . AS WELL A~ JN THE UN, WHERE AUSTRIA'S 
VOTING RECORD HAS ll'IPROVED, AND THE FIELD OF HUl'IAN 
RIGHTS, IN PARTICULAR. 

2) SINOVATZ ' PRESENCE woJLD PERltlt us TO 
REITERATE THE lltPDRTANCE WE ATTACH TO INTENSIVE BILATERAL 
COOPERATION IN THE TECHNOLOGY TRANSFER AREA AND EFFECTIVE 
lltPLEl1ENTATION OF THE GOA'S NEW EXPORT CONTROL SYSTEM. 
OUR SCOPE FOR PROGRESS IN THIS AREA SHOULD BE ENLARGED 
WITH THE PROJECTED EXTENSION OF THE BILATERAL CUSTOMS 
AGREEl'IENT IN DECEMBER 1985. 

3) JUSTIFIABLY OR OTHERWISE, THE AUSTRIANS 
BELIEVE THEY HAVE A COl'll11TltENT, IN PRINCIPLE, TO Mj 

OFFICIAL VISIT BY SINOWATZ IN EARLY 1986, A TlltE FRAME 
WHICH WOULD ROUGHLY COINCIDE WITH THE PASSAGE OF THREE 
QUARTERS OF SINOWATZ' TERI'! OF OFFICE. THE AUSTRIANS 
HAVE BEEN PRESSING, WITH INCREASING ll'IPATIENCE, FOR 
SUCH A VISIT FOR SOl'IE 18 110NTHS. FOR IT NOT TO 
MATERIALIZE AT THIS JUNCTURE WOULD BE A DISAPPOINTl1ENT 
WHICH WOULD ASSUREDLY CAST A PALL OVER AH OTHERWISE 
ESSENTIALLY UNTROUBLED BILATERAL RELATIONSHIP. CONVERSELY, 
IF THE VISIT WERE TO TAKE PLACE IT VOULD BE OF 
INESTll'IABLE VALUE TO 11Y SUCCESSOR, WHOEVER HE OR SHE 
l'IAY BE, IN GETTING OFF TO A GOOD START IN VIENNA. 

BT 

B. FROM THE AUSTRIAN PERSPECTIVE: 
THE AUSTRIANS HAVE THEIR OWN REASONS FOR 
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THE WHITE HOl'SE 

W.\SHl~GTON 

October 2, 1985 

Dear Mr. Prime Minister: 

It was good to speak with you last Thursday and 
to receive your October 1 letter proposing to 
explore more directly the scope and prospects 
for a bilateral trade agreement. I welcome this 
proposal. As you know, I am committed to the 
pursuit of free and fair trade and believe that 
our objective should be to achieve the broadest 
possible package of mutually beneficial trade 
barrier reductions. If history has taught us 
one thing, it is that the freer the flow of 
world trade, the stronger the tides for human 
progress and peace among nations. 

My Administration is beginning consultations 
with the Congress and the private sector to get 
their views regarding negotiations with Canada. 
As I mentioned to you, I want to see this 
process.moved as promptly as possible. I, too, 
look forward to reviewing progress at our 
meeting next year. 

Nancy joins me in wishing you, Mila and your 
children, especially your newborn, all the best. 

Sincerely, 

~"-~~ 

The Right Honorable 
Brian Mulroney, P.C., M.P. 
Prime Minister of Canada 
Ottawa 

I.. 
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THE WHITE HOCSE 

WASHINGTON 

October 1, 1985 

THE PRESIDENT 

ROBERT C. MCFARLANiJ~!1!;, 
Exchange and Publica{'::,n of Letters Between 
Canadian Prime Minister Mulroney and You re: 
U.S.-Canadian Free Trade Arrangement 

Response to Canadian request for an exchange of letters to 
be published October 1 or October 2, memorializing Canadian 
and U.S. interest in negotiations on a u.s.-canada free 
trade arrangement. 

Facts 

Last Thursday, the Prime Minister telephoned to inform you 
that he intends to propose to Parliament comprehensive 
bilateral trade negotiations with the United States. You 
responded by welcoming the initiative and informing the 
Prime Minister.of your need to consult with the Congress and 
private sector. You also indicated that following such 
consultations you would instruct the United States Trade 
Representative to give the matter high priority. 

The Canadians have indicated that for internal political 
reasons, they would consider it important for the Prime 
Minister and you to exchange letters as a follow-up to your 
telephone conversation, such letters to be published on 
Tuesday, October 1 or Wednesday, October 2. 

Discussion 

Because of the current protectionist political climate on 
the Hill, we recommended that you take a warm but cautious 
approach to the Canadian initiative to allow some time for 
Ambassador Yeutter to test the waters in Congress before 
formally notifying the Congress of our intent to enter into 
negotiations toward an agreement, a statutory requirement. 
Ambassador Yeutter has now reported receiving a favorable 
initial response. 

The Prime Minister, on the other hand, having formally 
notified Parliament of his initiative, is most anxious that 
the United States respond enthusiastically to their historic 

~ON:~~':IAL 

7 



CONF~NTIAL 2 

decision. To that end, the Canadians have proposed that, at 
a minimum, there be an exchange of letters between the two 
heads of state, memorializing the points made during 
Thursday's telephone conversation, said letters to be made 
public in Canada on Tuesday, October 1 or Wednesday, 
October 2. 

The Department of State, the United States Trade Representa­
tive and I feel this small gesture would be not only diplo­
matically proper but politically helpful to the Prime 
Minister, with no adverse consequences in the U.S. A draft 
of the Prime Minister's letter to you is attached at Tab B. 

Recommendation 

OK No 

Attachments 
Tab A 
Tab B 

CONF~ENTIAL 
"' 

That you sign the attached response (Tab A) 
to the Prime Minister's letter, to be made 
public in Canada on Tuesday, October 1 or 
Wednesday, October 2, 1985. (The 
speechwriters have cleared the text.) 

Letter to Prime Minister Mulroney 
Letter from Mulroney 



DRAFT LETTER FROM PRIME MINISTER TO PRESIDENT. 

Dear Mr. President, 

CONF~ENTIAL 
\ 

Last March you and I issued an important declaration 

on trade in goods and services. We agreed "to give the 

highest priority to finding mutually acceptable means to reduce 

and eliminate existing barriers to trade in order to secure 

and facilitate trade and investment flows". 

I would, now, like to propose that our two Governments 

pursue a new trade agreement involving the broadest possible 

package of mutually beneficial reductions in barriers to trade 

in goods and services. Such an agreement should secure and 

enhance access to each other's markets by reducing and 

eliminating tariff and non-tariff barriers and result in a 

better and more predictable set of rules whereby our trade 

is conducted. 

I und~rstand that the Administration is consulting 

the Congress on this proposition. 1 hope that this process 

will move swiftly. We look forward to hearing from you on 

the results of these consultations in order that we can move 

to negotiations. It should then be possible for you and 1 

to review progress at our next meeting in the Spring of 1986. 

The negotiation of a new trade agreement will, of 

course, be extremely arduous. The challenge to succeed, however, 

and the fruits of success, are well worth the enormous effort 

and good faith required for this initiative. 

Sincerely, 

DECLASSIFIED 
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THE WHITE HOUSE 

WASHINGTON 

September 26, 1985 

INFORJ1ATION 

SUMHARY OF T:SLEPHONE CONVERSATION 

SUBJECT: 

PARTICIPANTS: 

DATE, TIME 
AND PLACE: 

P~esident's Telephone Conversation With 
Prime Mini~ter Mulroney of Canada (U) 

The President 
Tyrus W. Cobb, Notetaker 

September 26, 1985 
1:09-1 : 19 p.m. 
The White Iiouse 

President Reacan greeted PM Mulroney warmly and stated that it is 1 

always a pleasure to talk with him. PM Mulroney responded that 
he always enjoyed talking with his good friend and noted that he 
had been extremely busy recently -- working on trade matters but 
also changing diapers. 

The Prime Minister said he was pleased to in=orm the President 
that, in fulfillment of the agreement in Quebec six months ago, 
Canada is notifying the U.S. of its willingness to enter into 
negotiations seeking a comprehensive agreement leading to the 
elimination of trade barriers. Mulroney added that he would go 
before the Rous~ of Commons this afternoon to formally report on 
Canada's intention. This was the next step he was required to go 
through following his consultations with the Privy Cabinet, which 
were completed yesterday. 

Mulroney also informed the President that he would like to state 
in Parliament today that the US enthusiastically supports this 
initiative. The Prime Minister pointed out that his statement in 
Parliament will be one of the most important of his Administra­
tion. Any U.S.-delay in the US in responding to this initiative 
would cause him--serious embarrassment personally • 

The President replied that, in fact, he strongly supports this 
initiative and that we believe this represents a historic step in 
relations bet•~een our two countries. At Quebec we both recognized 
that we have a uniaue economic relationship but we do need more 
to reinvigorate it: For that reason, we gave the highest priority 
priority to finding the me ans to reduce and eliminate existing 
barriers t o our bilateral t r a de. This way we can secure and 

(0 

facilitate trade and investment. 
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As you are no doubt a~are, the President noted, we must consult 
with our Congress and the private sector before we can enter 
formal negotiations. The President said that following these 
informal consultations with the Hill, he would instruct his trade 
representative, Clayton Yeutter, to give high priority to the 
Canadian initiative. The President added that he would appoint a 
U.S team to begin exploratory discussions with the Canadians. 

Responding, Mulroney noted that he was delighted to hear this 
from the President and the that he knew President Reagan could 
not completely control Congress and was required to work closely 
with them. Mulroney added that he would publicly characterize 
these initial discussions as "exploratory talks", with the objec­
tive of enhancing trade between our two countries. He added that 
this initiative should help the ccr::mon Canadian and American 
objective in Geneva of starting a new round of GATT talks. 

Mulroney pointed out that Canada entered these talks with a clear 
agenda and no preconditions. He said he knew the President 
understood the potential imoact these talks will be oerceived to 
have on questions relating to Canadian sovereignty. -This is only 
a smaller aspect of the discussions but the matter of impingement• 
on Canada's cultural sovereignty will certainly arise. The Prime: 
Minister concluded by noting that this will require working 
together very closely. 

The President responded that he definitely agreed that it was 
important to work very closely on this important initiative. He 
then noted that this conversation also gave him the opportunity 
to thank the Prime Minister for his recent intervention with the 
Japanese on bi1ateral trade issues. The President noted that 
having our concerns expressed by the Prime Minister, as the 
leader of a major trading nation, will be very helpful. 

Mulroney rep1ied that he hoped he made the point very clearly to 
the Japanese. He then added that he wished to shift to another 
point for a minute. He wanted to thank the President again for 
the actions he took in Quebec on acid rain. Mulroney pointed out 
that he knew Drew Lewis was under considerable criticism in the 
US, just as Bill Davis was in Canada. But it was very important 
to support these envoys. Mulroney said he felt that the 
modest but imoo~ant recommendations these er.voys will make are 
very important.=·- The President responded that he, too, was 
pleased wi-th i:.ne appointment of special envoys on acid rain. He 
indicated he had not seen their report but would read it with 
interest. 

The President told the Prime Minister that he would also like 
to discuss the upcoming meeting this week with Soviet Foreign 
Minister Shevardnadze. As he had written earlier to the Prime 
Minister, he would welcome any thoughts that might assist us in 
our preparations for this meeting and the sessions with General 
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Secretcry Go~bachev in November. The President added that he 
would serid the Prime Minister a special letter following the 
Shevardnadze meeting providing more cetails on how that session 
went. He reiterated that he would appreciate any thoughts PM 
Mulroney might offer. 

The Prime Minister assured the President that he would study that 
letter carefully; that he does have some thoughts on the very 
important Geneva meeting which he will provide prior to the 
President's ~eparture. Mulroney stated that the President went 
into these negotiations with the fervent hopes and prayers of all 
those who yearned for peace and deep reductions of nuclear 
weapons. The President warmly thanked the Prime Minister for his 
kind words and indicated they should stay in touch closely over 
the next two months. 

r 2-
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September 30, 1985 

ACTION 

MEMORANDUM FOR WILLIAM F. MARTIN 

FROM: STEPHEN I. 

SUBJECT: Exchange of Le ers Between Canadian Prime 
Minister and the President 

In a memo sent to the President last Friday, (#7675), two 
attachments were enclosed including a draft letter from the 
Prime Minister to the President and a Presidential response. 

Responding to a Canadian request to renegotiate the contents 
of those letters, we asked Dave Chew to hold the memo until 
today. Over the weekend, at the State Department's request, 
we met with the Canadians and each made certain changes in 
the proposed letters to be exchanged on Tuesday or Wednesday. 

State and USTR have approved these alterations and the 
letters and covering memo (changed to reflect the new dates) 
are enclosed to forward to Chew as a substitute for the 
package which is being held in his safe. 

Please have Bud resign (or John for him) the memo to the 
President and forward this to Dave immediately. 

Ty Cobb concurs. 

RECOMMENDATION 

That you obtain signature and forward Mr. McFarlane's memo 
to the President. 

Approve 

Attachments 
Tab I Memo to 

Tab A 
B 

II Memo of 

Disapprove 

the President 
Letter to Prime Minister Mulroney 
Letter from Mulroney 

Conversation 
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THE WHITE HOUSE .: r:. , . ' '· • 

WASHINGTO N 

; . ~ \ :) " - ' 

SeptembJ!r ·· 27', 1985 

CON~ENTIAL 

' ACTION 

MEMORANDUM FOR THE PRESIDENT '\ 

., 

FROM: ROBERT C. MCFARLANE (''"\ P"· 
SUBJECT: Exchange and Publication of Letters Between 

Canadian Prime Minister Mulroney and You re: 
U.S.-Canadian Free Trade Arrangement 

Issue 

Response to Canadian request for an exchange of letters to 
be published September 30, memorializing Canadian and U.S. 
interest in negotiations on a U.S.-Canada free trade 
arrangement. 

Facts 

Last Thursday, the Prime Minister telephoned to inform you 
that he intends to propose to Parliament comprehensive 
bilateral trade negotiations with the United States. You 
responded by welcoming the initiative and informing the 
Prime Minister of your need to consult with the Congress and 
private sector.· You also indicated that following such 
consultations you would instruct the United States Trade 
Representative to give the matter high priority. 

The Canadians have indicated 
reasons, they would consider 
Minister and you to exchange 
telephone conversation, such 
Monday, September 30. 

Discussion 

that for internal political 
it i~portant for the Prime 
lett~rs as a follow-up to your 
letter~ to b e published on 

' \ 
\ 

\ 

Because of the current protectionist political climate on 
the Hill, we recommended that you take a warm but cautious 
approach to the Canadian initiative to allow some time for 
Ambassador Yeutter to test the waters in Congress before 
formally notifying the Congress of our intent to enter into 
negotiations toward an agreement, a statutory requirement. 
Ambassador Yeutter has now reported receiving a favorable 
initial response. 

The Prime Minister, on the other hand, having formally 
notified Parliament of his initiative, is most anxious that 
the United States respond enthusiastically to their historic 
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decision. To that end, the Canadians have proposed that, at 
a minimum, there be an exchange of letters between the two 
heads of state, memorializing the points made during 
Thursday's telephone conversation, said letters to be made 
public in Canada on Monday, September 30. 

The Department of State, the United States Trade Representa­
tive and I feel this small gesture would be not only diplo­
matically proper but politically helpful to the Prime 
Minister, with no adverse consequences in the U.S. A draft 
of the Prime Minister's letter to you is attached at Tab B. 

Reconunendation 

OK No 

Attachments 
Tab A 
Tab B 

CON~ENTIAL 
' 

That you sign the attached response (Tab A) 
to the Prime Minister's letter, to be made 
public in Canada on Monday, September 30, 
1985. (The speechwriters have cleared the 
text.) 

Letter to Prime Minister Mulroney 
Letter from Mulroney 
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THE WHITE HO C SE 

W.\ SHl~GTO~ 

Dear M • Prime Minister: 

It was cod to speak with you last Thursday and 
ve your September 27 letter proposing to 

explore ore directly the scope and prospects 
for a biI teral trade agreement Like you, I am 
conunitted o the pursuit of fr e nd fair trade 
and share ur views that our bjective should 
be to achie e the broadest p ssible package of 
trade barrie reductions. history has taught 
us one thing, it is that t e freer the flow of · 
world trade, t e stronger the tides for human 
progress and pe ce among nations. 

My Administratio is b ginning consultations 
with the Congress nd the private sector to get 
their views regardx negotiations with Canada. 
As I mentioned to y , I want to see this 
process moved as pr tly as possible. I, too, 
look forward to re ie 'ng progress at our 

· meeting next year~ 

Nancy joins me in 
children, especi 

The Right Honorable 
Brian Mulroney, P.C., M.P. 
Prime Minister of Canada 
Ottawa 

ou, Mila and your 
n wborn, all the best. 

DECLASSIFIED 

NLRR f/$2f 'f-??~c/ 

BY JM)_ NARA DA red; ~J 

I~ 

.. 
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1:07 n1 September 25J 1985 -1 - :• 

DRAFT LETTER FROM PRIME HIHISTER TO PRESlDEHT 

Dear.Hr. President. 
. . 

Last March 18 you and r issued an important Declaration on trade in goods 
and seNfces. We agreed ·to give the highest prfor1ty to finding mutually 
acceptable means to reduce and eliminate existing barriers to trade in 
order to ·secure and rac11itate trade and investment flows: We charged 
Minister for JntematiQ._nal Trade James Kelleher and United States Trade 
representative Clayton Yeutter to advise us w1th1n stx months on the best 
way to achfeve this objectfve. 

Mr. Kelleh€r ha~ now reported to me and concluded that the time has come 
I . 

to explore more directly with the Un1ted States :the scope and prospects 
foi a new trade agreement .I understand you received a s1m ilar 
recommendation from Mr. Yeutter. Both Mr. KeJleher and Mr. Yeutter have 
concluded that bilateral negotfations would complement and reinforce our 
efforts to 1nfttate a new round of multilateral trade neg'ottatfons under 
the auspices of the GA IT. 

I would, therefore, like to propose that our two governments now explore 
more dfrect1y the SCOP.e and prospects for a new trade agreement involving 
the broadest possible package of mutually beneficial rec:tuctions in 

. barriers to trade 1n goods and services. Such an agreement should secure 
·., · and enhance access to each others' markets by reducing and elfmlnat1ng 

tariff and non-tariff barriers and result in a better and more predictable 
set of rules whereby our trade is conducted. : The negotiation of a new 
trade agreement w111, of course, be extremely· arduous. The challenge to 
suct:eed, however, and the fruits of success, ts well worth the enormous 
effort and good fafth required for the undertaking. 

.. 

DECLASSIFIED 

. . NLRR f1§9 ~33&' 
·av µc( NAPJl DATE~-'1 
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., 

I understand that the Admtn1strat1on ts consulting the Congress on this 
proposttton 1 · hope that this process will me>Ve swtftly. We looked 
forward to hearing from you on the results of these consultatfons In order . 
that we can move to negotiations. It should then be possible to review 
progress at our next annual meeting in the Spring of 1986 . 

. . 

~1ncere1y, 

Brian Mulroney 

!-- ---



CONF~ENTIAL 

ACTION 

NATIONAL SECURITY COUNCIL 
WASHINGTON, D.C. 20506 

7675 

September 27, 1985 

MEMORANDUM FOR ROBERT C. MCFARLANE 

FROM: 

SUBJECT: 

STEPHEN I. 
TYRUS COBB -·~-

Exchange and Publication of Letters 
Between the Canadian Prime Minister and 
the President 

The Canadians have been somewhat disappointed and nervous 
about the perceived lack of USG enthusiasm to their free 
trade initiative. 

Because of the current sentiment on Capitol Hill, we have 
told the Canadians that if they announced the bilateral 
initiative at this time, we would be required to test the 
waters a bit before formally notifying the Congress of the 
President's intention to enter into negotiations. 

The President emphasized this point in his conversation with 
Prime Minister Mulroney last Thursday, but our approach has 
the Canadians somewhat edgy. The conversation between the 
two leaders was a bit more distant than usual; clearly each 
was reading from a carefully prepared script (Tab II). 

The Canadians have indicated their desire to send the 
President the attached letter (Tab B) , thus further 
formalizing the exchange. 

They have also asked that we assent to publication of the 
two letters in Canada next Monday. State, STR, and we agree 
with this approach. We have drafted a response (Tab A), the 
wording of which has been concurred in by State and STR. 

RECOMMENDATION: 
' I 

That you sign th~ memorandum to the President at Tab I. 

Approve 

Attachments 
Tab I 

Tab II 

' Disapprove 

Memo to President 
Tab A Letter to Mulroney 
Tab B Letter from Mulroney 
Memorandum of Telephone Conversation with 
Mulroney 

OADR 
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THE WHITE HOUSE 

WASHINGTON 

October 7, 1985 

MEMORANDUM FOR DONALD T. REGAN n_ !l 
FROM: 

SUBJECT: 

ROBERT c. MCFARLANE r· r 
Free Trade Negotiations with 
Canada -- Legal Memorandum 

7613 

The attached materials (Tab A) were prepared by USTR at our 
behest to respond to David Chew's request for a legal 
opinion on the President's legal obligations regarding the 
notification of Congress before commencing bilateral nego­
tiations with Canada. 

These materials were augmented by an opinion from the White 
House Counsel's office sent directly to David and concurring 
with the USTR opinion. 

Yeutter concludes: 

The legal requirements for notification provide 
considerable flexibility as to when we consult with Congress; 
political realities dictate consultation with the Hill 
before formal negotiations begin • 

. 
-- That despite numerous bilateral irritants in trade 

relations between the U.S. and Canada, the Members that 
Yeutter has spoken to seem prepared to draw a distinction 
between short-term issues and the historic opportunity 
presented here. 

This approach was previously coordinated at the EPC and the 
legal opinion with State and USTR. 

Attachment 
Tab A USTR Memo 



MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

THE UNITED ST A TES TRADE REPRESENTATIVE 
Executive Office of the President 

Washington. D.C. 20506 

September 25, 1985 

The Honorable Robert C. McFarlane 

Clayton Yeutter 

Notice and Cons 
Canadian Bilatera 

tion Requirements Concerning 
Trade Negotiations 

r-..:::rri:::.r.e:s2onse-.:J:_g_ y_o1!~..=-r:e-gu_~s_.t._r - a:sked-_-01!r·_~~~e:r:a1·_ CQilns=~I_- tc>" p~ovid~· 
r.._t~e _-a_ttas:_l].~<! _ _!Ilexn6~al_l<?:~=-C!e·s·cr i _bing ~~~-1~~-~-· <?b.~i_ga ~-~-o~.s- t_p . n<?ti_~_y _= 
\. an~_-_coz:is~J.~1: ~ ~it!f _ _the~_ Coz:ig_~~§.-~ _-:i;:)]'.:i_gi;_t_o_:_~I}__t_ering into a · tra_~~ ~ 
t._~gE_~e)netj_t~wit_h _C~_I'!_ad~ The obligations are-spec:"ific-·since we 

would undoubtedly submit the agreement under a "fast track" 
procedure that has been authorized by Congress. 

As you can see, we have to send official notifications to the 
Congress at least 90 days before we enter into an agreement, and 
we have to give notice to the Senate Finance and House Ways and 
Means Committees 60 days prior to that. None of this should be a 
problem, however, since we'll not likely be "entering into," i.e., 
signing an agreement with the Canadians for at least another two 
or three years. This will be a lengthy, complex negotiation. 

The more relevant obligation is one of consulting with the Senate 
Finance and House Ways and Means Committees in a manner responsive 
to the legislative history of these provisions. This has both 
political and legal implications. ~Ql@b . . the~eg-a~£eq.uJI.eiiieilts-:J 

~~Qilde'considerable...:_.;..-fiexibil'.i:'t s t-o whe1r.;..we· _q~msuit,-~~l.i"!3=.~g.J;l 
c-rea"1J~es · wou·ld--seem- to dict~l:-e· ·cons:nltat1on--on·· the Hi"l.1. - before· we; 
\E_~qiri fortna-i · negoti~_~i9ns wi-t1l~~Il~Q.~-~ 

(~_~ave--sugg~~ea-:-fol:n~- Canadians_ tJiat __ they_~use_~~explQratoi:Y"~~-
O~angu~~g_Ei ~~-~ !"h~ir:-.-wri: t_!e:~~rnmup.~~-a~i<?n ·~-~~~1!'-~~Ii~--~rim~ "M...£z:l:r5-t~_~: 
\YQ - tl].e J>re_~!..9-~i:i~_,. f!:-tlav~ provided :~h~---~-t199~~!::e~ :language to--
{ Jim "Kelleher-;- the- ·canaaian""-'. Trade Minister. - rf tbey _ u~~- j.t, and -

c_~the11~ £9IJ:ow~-®~ _y1J.})):.._·a: __ ~~!e~-roiiria1 -:-request~~J~te:r:-t~~~~- ~:!-~1. 'b._~y~ - · 
Qmp le --flexibility as to when ,.we consult~ ; 

... - . ,.. - ·- -· -· ·- - ·-· - - - - -.- ----- ··- ·--- _, · 

If, on the other hand (for their own political reasons), the 
Canadians choose to send us a formal request this week, I 
believe we should consult with the Congressional committees on 
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this matter relatively soon -- probably during the next 30 days. 
Legally we could slip it more than that; it would be dangerous 
to do so politically both here and in Canada. 

IT:J.'iavaalreaav-!iiaae~I0£0i:DiaD9\~I:i·gi!l9'"s -wi th-some=-qf _ _!he· -ke.Y..:' 
f.I>_!~fer_s:-O~ootll~coITIIfii tte_es-:-.:::.;-'.!'_!lotig~=--tjley~~~;;- ~e]j~:.i ti ve--f:o ~he­
~-~r;i._o~ila tera 1- contrQv~~~ies --~~~- ?.r~~:i-ng-_ ~l. th_ th~ __ s:ana~i~_f!S -~ 
\,!no~i:~~eenfj2r~par·ea-- tc>~?~_::-~--~i.st_i~c:.!-J.f>n betwee!! ___ ~).?.c:;h short term~ 
\issue·sarid ·the- long_g.L_gi:!ge[~~istor_:r~<?PPEr~un_!_~Y _ _!~a-~~~~~~ -~e-s_~-12~~~=~ 

(11~.r~ • ..: 

Attachment 



MEMORANDUM 

OFFICE OF THE UNITED ST A TES 
TRADE REPRESENTATIVE 

EXECUTIVE OFFICE OF THE PRESIDENT 
WASHINGTON 

20506 

September 25, 1985 

To: Ambassador Yeutter 

From: Alan F. Holmer /lfll-
Subject: Congressional Notification Concerning Canadian Bilateral 

Trade Negotiations 

You have asked what legal obligations we have to notify 
the Congress about any bilateral trade negotiations with Canada. 
This memorandum describes the applicable legal requirements: 
(1) to notify the House and Senate at least 90 days before entering 
into such an agreement, (2) to notify the Senate Finance and 
House Ways and Means Committees at least 60 days prior to the 
90-day notice to the Congress, and (3) to keep Congressional 
trade advisers "currently informed• of trade negotiating objectives. 
It also describes the legislative history of the Trade and Tariff 
Act of 1984, which reflects Congress' expectation that the President 
will consult with the relevant committees before entering into 
trade negotiations. While there is no clear legal requirement 
that we notify the Congress before we begin negotiations, we 
believe that for political and policy reasons, we have no choice 
but to notify · the Congress formally before entering into trade 
negotiations. 

90-Day Notice to the Congress before Entering into an Agreement. 

Section 102 of the Trade Act of 1974, as amended, 19 u.s.c. 
2112, allows the President to submit agreements to reduce or 
eliminate barriers to trade to the Congress for "fast track• 
review. Any trade agreement negotiated with Canada would be 
so submitted. 

Section 102 (e) (1) requires the President to notify the 
House of Representatives and the Senate of his intention to 
enter into an agreement to be submitted to the Congress under 
section 102, at least ngo days before he enters into such trade 
agreement. 11 This means the President cannot sign a bilateral 
trade agreement with Canada denoting his intention to seek necessary 
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domestic implementing authority, until 90 days after he has 
notified the Congress of his intention to sign. 

6 0-Day Not ice to and Consul tat ions with the Senate Finance and 
House Ways and Means Committees. 

Section 401 of the Trade and Tariff Act of 1984, 98 Stat. 2948, 
3013-15, amended section 102(b) of the Trade Act of 1974 to 
add a new paragraph (4) (A). This provision allows the President 
to submit to the Congress, under section 102, trade agreements 
(with countries other than Israel) that provide for the elimination 
or reduction of U.S. duties. The preconditions for such submission 
under section 102 are that: (1) the other country must have 
requested the negotiations, and (2) the President must provide 
written notice to and consult with the Senate Finance and House 
Ways and Means Committees at least 60 days prior to the 90-day 
notice to the Congress required by section 102(e) (1). 

The effect of section 102(b)(4) (A) and (e)(l) is to require 
150-day Congressional notice (and consultations with the relevant 
committees) prior to entering into any bilateral trade agreement 
with Canada. 

Reguirement to Keen Congressional Advisers Currently Informed 
of U.S. Neaotiating Objectives. 

Section 16l(b) (1) of the Trade Act of 1974, 19 u.s.c. 2211 
(b) (1), requires the U.S. Trade Representative to keep the officially 
designated Congressional advisers for trade issues "currently 
informed on United States negotiating objectives, [and] the 
status of negotiations in progress •••• • This provision clearly 
requires that we qpprise those advisers of any Canadian bilateral 
trade negotiations at some point, and arguably could be construed 
to require advising them prior to entering into negotiations 
(since negotiating objectives would include entry into negotiations). 

Legislative History Suggesting Desirability of Notice and Consul­
tations Prior to Any Negotiations. 

In addition to the broad requirements of section 161, the 
Congress clearly expects notice and an opportunity to consult 
prior to any trade negotiations, and prudence requires it. 

In introducing the conference report on the Trade and Tariff 
Act (B.R. Rep. No. 1156, 98th Cong., 2d Sess. (1984)), Senator 
Danforth stated, 

Similar authority could be used by the President to negotiate 
trade agreements with other countries to reduce tariff 
and nontariff barriers--subject to the approval of the 
Finance and Ways and Means Committees. (130 Cong. Rec. Sl3,972 
{daily ed. Oct. 9, 1984)) 



Likewise, Congressman Rostenkowski introduced the report in 
the House by stating, 

[N] o tariff agreement with any other country could be negotiated 
under the expedited congressional approval procedure without 
prior agreement of the House Ways and Means and Senate 
Finance committees and a congressional consultation period. 
(130 Cong. Rec. Hll,657 (daily ed. Oct. 9, 1984)) 

Congressman Gibbons added his opinion that, 

The provision ••• also grants to the President the power 
to negotiate free trade arrangements with other countries 
around the world if the President first consults with the 
Committee on Ways and Means and with the Senate Finance 
Committee. (130 Cong. Rec. Hll,658 (daily ed. Oct. 9, 
1984)) 

From a political perspective, therefore, prudence dictates 
that we err on the side of caution and initiate consultations 
prior to entering into negotiations. 



ACTION 

NATIONAL SECURITY COUNCIL 
WASHINGTON, O.C. 20506 

October 1, 1985 

MEMORANDUM FOR ROBERT C. MCFARLANE 

FROM: 

7613 

SUBJECT: Legal Opinion resident's Obligations on 
Conunencing Bilateral Negotiations with 
Canada 

You responded to my memo of September 25 (Tab II) by requesting 
that we forward a legal opinion addressed to you from USTR 
to Donald Regan. 

Enclosed is the opinion (Tab A) and a cover memo to Regan 
(Tab I) . 

RECOMMENDATION: 
i1 . 

That you signc:t;,e memorandum to Secretary Regan at Tab I. 

Approve 

Attachments 
Tab I 

Tab II 

cc: Ty Cobb 

Disapprove 

u 
Memo to Secretary Regan 
Tab A USTR Memo 
Danzansky/Cobb Memo of September 25 

' 
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/ 
NATIONAL SECURITY COUNCIL 

WASHINGTON. D.C . 20506 

September 25, 
INFORMATION 

MEMORANDUM FOR ROBERT C. MCFARLANE .. ~ ' Y 
,.,,... ~~v-tl I STEPHEN I. DANZANSi<4' I 

TYRUS COBBfrL / \ I . ~.e. ·µ 
Free Trade Negotiations with CanadavJ ~ ·1 (} J\ C I 

/ 

FROM: 

SUBJECT: 

The attached materials (Tab A) were prepared by USTR atl~~6 ~,,{D 
behest to respond to a request by Don Regan for a legal C ~~51!7 
opinion on the President's legal obl~gations regarding the ,) ~ 
notification of Congress before commencing bilateral nego- \.N ' 
tiations with Canada. These materials were augmented by an 5 
opinion from the White House Counsel's office sent directly);, ,. , --,Jf) 1 

to David Chew (Tab B) concurring with the USTR opinion. ~ ( v 

The document attached at Tab A is in the form of a memoran- ~/ 
dum from Clayton Yeutter to you forwarding the USTR General 
Counsel's opinion. The Yeutter memorandum is highlighted 
for your review. 

Yeutter concludes: 

The legal requirements for notification provide 
considerable flexibility as to when we consult with Congress; 
political realities dictate consultation with the Hi l l 
before formal negotiations begin. 

-- That despite numerous bilateral irritants in trade 
relations between the U.S. and Canada, the Members that 
Yeutter has spoken to seem prepared to draw a distinction 
between short-term issues and the historic opportunity 
presented here. 

Attachments 
Tab A 
Tab B 

Memo from Yeutter 
White House Counsel Opinion 



MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

THE UNITED ST A TES TRADE REPRESENTATIVE 
Executive Office of the President 

Washington, D .C. 20506 

September 25, 1985 

The Honorable Robert C. McFarlane 

Clayton Yeutter 

Notice and Cons 
Canadian Bilatera 

tion Requirements Concerning 
Trade Negotiations 

In response to your request I asked our General Counsel to provide 
the attached memorandum describing our legal obligations to notify 
and consult with the Congress prior to entering into a trade 
agreement with Canada. The obligations are specific since we 
would undoubtedly submit the agreement under a "fast track" 
procedure that has been authorized by Congress. 

As you can see, we have to send official notifications to the 
Congress at least 90 days before we enter into an agreement, and 
we have to give notice to the Senate Finance and House Ways and 
Means Committees 60 days prior to that. None of this should be a 
problem, however, since we'll not likely be "entering into," i.e., 
signing an agreement with the Canadians for at least another two 
or three years. This will be a lengthy, complex negotiation. 

The more relevant obligation is one of consulting with the Senate 
Finance and House Ways and Means Committees in a manner responsive 
to the legislative history of these provisions. This has both 
political and legal implications. Though the legal requirements 
provide considerable flexibility as to when we consult, political 
realities would seem to dictate consultation on the Hill before we 
begin formal negotiations with Canada. 

We have suggested to the Canadians that they use "exploratory" 
language in their written communication from the Prime Minister 
to the President. I have provided the suggested language to 
Jim Kelleher, the Canadian Trade Minister. If they use it, and 
then follow up with a more formal request later, we will have 
ample flexibility as to when we consult. 

If, on the other hand (for their own political reasons}, the 
Canadians choose to send us a formal request this week, I 
believe we should consult with the Congressional committees on 
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this matter relatively soon -- probably during the next 30 days. 
Legally we could slip it more than that; it would be dangerous 
to do so politically both here and in Canada. 

I have already made informal soundings with some of the key 
players on both committees. Though they are sensitive to the 
various bilateral controversies now brewing with the Canadians 
most seem prepared to draw a distinction between such short term 
issues and the longer range, historic opportunity that is presented 
here. 

Call me, Bud, if you would like to discuss further. 

Attachment 



MEMORANPUM 

OFFICE OF THE UNITED ST A TES 
TRADE REPRESENTATIVE 

EXECUTIVE OFFICE OF THE PRESIDENT 
WASHINGTON 

20506 

September 25, 1985 

To: Ambassador Yeutter 

From: Alan F. Holmer/}f'H-

Subject: Congressional Notification Concerning Canadian Bilateral 
Trade Negotiations 

You have asked what legal obligations we have to notify 
the Congress about any bilateral trade negotiations with Canada. 
This memorandum describes the applicable legal requirements: 
(1) to notify the House and Senate at least 90 days before entering 
into such an agreement, (2) to notify the Senate Finance and 
House Ways and Means Committees at least 60 days prior to the 
90-day notice to the Congress, and (3) to keep Congressional 
trade advisers "currently informed" of trade negotiating objectives. 
It also describes the legislative history of the Trade and Tariff 
Act of 1984, which reflects Congress' expectation that the President 
will consult with the relevant committees before entering into 
trade negotiations. While there is no clear legal requirement 
that we notify the Congress before we begin negotiations, we 
believe that for political and policy reasons, we have no choice 
but to notify the Congress formally before entering into trade 
negotiations. 

90-Day Notice to the Congress before Entering into an Agreement. 

Section 102 of the Trade Act of 1974, as amended, 19 u.s.c. 
2112, allows the President to submit agreements to reduce or 
eliminate barriers to trade to the Congress for "fast track" 
review. Any trade agreement negotiated with Canada would be 
so submitted. 

Section 102 (e) (1) requires the President to notify the 
House of Representatives and the Senate of his intention to 
enter into an agreement to be submitted to the Congress under 
section 102, at least "90 days before he enters into such trade 
agreement." This means the President cannot sign a bilateral 
trade agreement with Canada denoting his intention to seek necessary 
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domestic implementing authority, until 90 days after he has 
notified the Congress of his intention to sign. 

60-Day Notice to and consultations with the Senate Finance and 
House Ways and Means committees. 

Section 401 of the Trade and Tariff Act of 1984, 98 Stat. 2948, 
3013-15, amended section 102(b) of the Trade Act of 1974 to 
add a new paragraph (4)(A). This provision allows the President 
to submit to the Congress, under section 102, trade agreements 
(with countries other than Israel) that provide for the elimination 
or reduction of U.S. duties. The preconditions for such submission 
under section 102 are that: (1) the other country must have 
requested the negotiations, and (2) the President must provide 
written notice to and consult with the Senate Finance and House 
Ways and Means Committees at least 60 days prior to the 90-day 
notice to the Congress required by section 102(e) (1). 

The effect of section 102(b) (4) (A) and (e) (1) is to require 
150-day Congressional notice (and consultations with the relevant 
committees) prior to entering into any bilateral trade agreement 
with Canada. 

Reguirement to Keep Congressional Advisers Currently Informed 
of U.S. Negotiating Objectives. 

Section 16l(b)(l) of the Trade Act of 1974, 19 u.s.c. 2211 
(b) (1), requires the U.S. Trade Representative to keep the officially 
designated Congressional advisers for trade issues "currently 
informed on United States negotiating objectives, [and] the 
status of negotiations in progress •••• " This provision clearly 
requires that we apprise those advisers of any Canadian bilateral 
trade negotiations at some point, and arguably could be construed 
to require advising them prior to entering into negotiations 
(since negotiating objectives would include entry into negotiations). 

Legislative History Suggesting Desirability of Notice and Consul­
tations Prior to Any Negotiations. 

In addition to the broad requirements of section 161, the 
Congress clearly expects notice and an opportunity to consult 
prior to any trade negotiations, and prudence requires it. 

In introducing the conference report on the Trade and Tariff 
Act (H.R. Rep. No. 1156, 98th Cong., 2d Sess. (1984)), Senator 
Danforth stated, 

Similar authority could be used by the President to negotiate 
trade agreements with other countries to reduce tariff 
and nontariff barriers--subject to the approval of the 
Finance and Ways and Means Committees. (130 Cong. Rec. Sl3,972 
(daily ed. Oct. 9, 1984)) 
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Likewise, Congressman Rostenkowski introduced the report in 
the House by stating, 

[N] o tariff agreement with any other country could be negotiated 
under the expedited congressional approval procedure without 
prior agreement of the House Ways and Means and Senate 
Finance Committees and a congressional consultation period. 
(130 Cong. Rec. Hll,657 (daily ed. Oct. 9, 1984)) 

Congressman Gibbons added his opinion that, 

The provision ••• also grants to the President the power 
to negotiate free trade arrangements with other countries 
around the world if the President first consults with the 
Committee on Ways and Means and with the Senate Finance 
Committee. (130 Cong. Rec. Hll,658 (daily ed. Oct. 9, 
1984)) 

From a political perspective, therefore, prudence dictates 
that we err on the side of caution and initiate consultations 
prior to entering into negotiations. 
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THE WHITE HOUSE 

WASHINGTON 

September 25, 1985 

MEMORANDUM FOR DAVID L. CHEW 
STAFF SECRETARY 

FROM: FRED F. FIELDIN~_...-(-­
COUNSEL TO THE PRESIDENT 

SUBJECT: Canada-u.s. Free Trade Agreement 

You have asked for our views on the requirements for 
notification of and consultation with Congress prior to the 
negotiation and conclusion of a free trade agreement with 
Canada. I understand Prime Minister Mulroney is expected to 
telephone the President concerning such an agreement tomorrow. 
I have reviewed the attached memoranda from Ambassador 
Yeutter and USTR General Counsel Alan Holmer on this subject, 
and have no legal objection to those memoranda. 

I would begin by pointing out that, as a constitutional 
matter, the President is free to negotiate with other 
countries without restriction, and submit any necessary 
implementing legislation to Congress for action. To obtain 
the desired "fast track" treatment under 19 U.S.C. § 2191, 
however, the various notification, consultation, and approval 
requirements must be satisfied. The President must notify 
Congress 90 day~ before entering into a free trade agree­
ment, and publish this notification in the Federal Register, 
19 U.S.C. § 2112(e) (1), and, at least 60 days before giving 
that notice, must provide the Senate Finance Committee and 
House Ways and Means Committee written notice of negotiation 
of such an agreement, and consult with those committees on 
the negotiations. 19 u.s.c. § 2112(b) (4) (A) (ii). In 
addition, a general provision, 19 u.s.c. § 22ll(b) (1), 
requires USTR to keep certain members of Congress "currently 
informed" on trade negotiations. 

In the interest of completeness, I should point out that 
there is another consultation requirement, not noted in the 
USTR memoranda, contained in 19 u.s.c. § 2112(c). That 
provision requires that the President consult with the 
Senate Finance Committee and the House Ways and Means 
Committee, and other affected committees, prior to entering 
into any agreement. This requirement was in the Trade Act 
of 1974, and may be considered to be redundant of or super­
seded by the more elaborate requirement with respect to 
these committees added by the Trade and Tariff Act of 1984. 
Both provisions are still on the books, however, and 
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19 u.s.c. § ~112(c) refers to the agreement itself, while 
19 U.S.C. § 2112(b) (4) (A) refers to the negotiations. 
Prudence would dictate consulting with the pertinent 
cormnittees a second time pursuant to 19 u.s.c. § 2112(c), on 
the agreement, after the consultations required by 19 U.S.C. 
§ 2112(b) (4) (A), on the negotiations. 

Strictly speaking, then, there is no legal requirement to 
advise Congress or the pertinent cormnittees irmnediately upon 
Prime Minister Mulroney's call. Notification and consultation 
is legally required under 19 u.s.c. § 2112 no earlier than 
150 days before entering into an agreement, and under 
19 U.S.C. § 2211 at some vague point before negotiations 
progress too far. 

Since either the Senate Finance Cormnittee or the House Ways 
and Means Cormnittee can block fast track treatment, however, 
19 u.s.c. § 2112 (b) (4) (B) (ii) (II), I agree that prudence may 
dictate promptly advising Congress of Mulroney's interest. 

I understand that the proposal is for Ambassador Yeutter to 
consult informally with cormnittee members and other members 
of Congress about Mulroney's interest before cormnencing 
negotiations. Formal written notification of t~e cormnittees 
would take place if the reaction is favorable, again before 
cormnencing negotiations. This is beyond the strict require­
ments of the law, but I certainly have no objection to the 
proposed course of action. 


