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U.S. Depﬁrtment of Justice

Office of Legislative and Intergovernmental Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

0 6 JUN 1984

Ms. Nancy Risque

Special Assistant to the President
for Legislative Affairs

The White House

Washington, D.C. 20500

Dear Nancy:

Enclosed is a copy of a letter that the Department of
Justice submitted to Chairman Rodino on H.R. 4876, "The Sexual
Assault Act of 1984."

As you recall, Representative Fiedler suggested to Mr.
Michael Deaver that the President consider endorsing H.R. 4876.
This report was prepared in response to that request. A copy of
the Department's report has been sent to Representative Fiedler.
Prior to that, we met with the Congresswoman to review our
proposed amendments and, subsequently, staff from the Department
met with her staff for a detailed discussion of our proposals.

Sincerely,

Robert A. McConnell

Assistant Attorney General

Office of Legislative and
Intergovernmental Affairs

Enclosure



U.S. Department of Justice

Office of Legislative and Intergovernmental Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

06 Jun1984

Honorable Peter W. Rodino, Jr.
Chairman

Committee on the Judiciary
House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

This presents the views of the Department of Justice on
H.R. 4876, the "Sexual Assault Act of 1984."

The Department supports the concept behind H.R. 4876 since
it would provide a needed reform of the current sexual offense
laws. However, there are certain aspects of the bill, as currently
drafted, which we do not favor and, therefore, we can support the
bill's enactment only if H.R. 4876 is amended in certain respects.

H.R. 4876 is a reform of the federal rape and carnal knowledge
laws and would replace current chapter 99 of title 18, United
States Code, with a series of graded sexual offenses. The bill
would also replace the terms "rape" and "carnal knowledge" with
the term "sexual assault" and a precise description of the conduct
prohibited. Moreover, H.R. 4876 would eliminate the spousal
exception of current law and would make the federal provisions .
sex neutral.

The series of graded offenses provided in H.R. 4876 would be
as follows:

° The most serious offense would be aggravated sexual assault,
which consists of compelling another person to engage in a sexual
act through the use of physical force or a threat of death,
serious bodily injury, or kidnaping; engaging in a sexual act
with a person under the age of 12 if the offender is at least
four years older; or engaging in a sexual act with a person whose
ability to appraise or control conduct has been substantially
impaired through an intoxicant or other similar substance adminis-
tered against the victim's will by the offender. The penalty for
aggravated sexual assault would be 25 years of imprisonment or
life imprisonment in certain circumstances.



The next serious offense is sexual assault, which consists
of engaging in a sexual act with another person known by the
offender to be incapable of appraising the nature of the conduct
or physically incapable of declining participation in it. It

also includes compelled sexual acts with any person threatened or
placed in fear of present or future physical harm to any person.
This offense would be punishable by up to 15 years of imprisonment.
The bill also provides for sexual abuse of a minor, which prohibits
engaging in sexual acts or sexual contacts with a minor between

12 and 16 years of age (not the offender's spouse) if the offender
is at least four years older. This offense would be punishable

by up to five years of imprisonment for sexual acts and one year
for sexual contacts. In addition, the bill prohibits aggravated
sexual battery, which consists of engaging in or compelling sexual
contact if the conduct would violate the aggravated sexual assault
or the sexual assault offenses had the sexual contact been a
sexual act. Aggravated sexual battery would be punishable by up
to ten years of imprisonment.

° Finally, the least serious offense provided is sexual
battery, which is defined as knowingly engaging in a sexual
contact with another person without that person's consent; it
would be punishable by a fine of not more than $500 or imprison-
ment for not more than one year, or both. The bill explicitly
defines the terms "sexual act" and "sexual contact," the latter
term meaning the intentional touching either directly or through
the clothing of certain parts of the body with the intent to
arouse or gratify the sexual desire of or to abuse any person.
The bill would apply to offenses within the special maritime and
territorial jurisdiction of the United States.

The need for reform of the federal sexual offense statutes
is not a new concept. Current law in chapter 99 of title 18,
United States Code, is very limited. Although the federal rape
statute, 18 U.S.C. § 2031, does not expressly protect only female
victims and punish only male offenders, it has been construed as
prohibiting rape as defined in the common law -- carnal knowledge
of a female (not the offender's wife) by force or threat of bodily
harm and without her consent. It has been held that this statute
does not cover homosexual rapes. United States v. Smith, 574
F.2d 988 (9th Cir. 1978); cert. denied, 439 U.S. 852 (1978).
Moreover, section 2032 of title 18, United States Code, expressly
protects only females (not the offender's wife) under the age of
16 from carnal knowledge committed within the special maritime
and territorial jurisdiction of the United States. The language
of this provision also makes it clear that this offense only
applies to male offenders. Not only is the current federal law
gender biased, it does not provide the appropriate grading to
take into account the seriousness of the offense.

The need for reform of the sex offense law has been recognized
by many States, and to some extent these State offenses may be



applicable through the Assimilative Crimes Act, 18 U.S.C. § 13, to
areas within the special maritime and territorial jurisdiction of
the United States. However, this is not always the case, as with
respect to the high seas and other areas not situated within any
State, territory, or possession of the United States.

It is the opinion of the Department of Justice that H.R. 4876
should be amended:

(1) to provide for the imposition of fines for each offense;

(2) to expand the jurisdictional scope of the bill to cover
offenses committed against any person in official detention in a
federal facility;

(3) to include an attempt offense applicable to the two
sexual assault provisions;

(4) to correct a flaw in the sexual assault provision, which
includes an element not present in the aggravated sexual assault
provision;

(5) to eliminate the overlap between the aggravated sexual
assault and sexual assault provisions;

(6) to provide for an affirmative defense applicable to the
crime of sexual abuse of a minor;

(7) to reduce the maximum prison term applicable to aggravated
sexual battery;

(8) to provide that corroboration of the victim's testimony
is not required to prove the offenses under the bill; and

(9) to provide conforming amendments necessitated by the
striking of the current rape and carnal knowledge provisions from
title 18 of the United States Code.

A discussion of each of these amendments follows.

Appropriate fines should be provided for each of the offenses.
The bill currently only provides for a fine (of $500) for violation
of proposed 18 U.S.C. § 2245 concerning sexual battery, but not
for the more serious offenses in the bill.

The jurisdictional scope of H.R. 4876 should be expanded to
cover offenses committed against any person in official detention
in a federal facility. We understand that there are seven federal
prisons which are not currently within the special maritime and
territorial jurisdiction of the United States, although plans
exist to bring them within such jurisdiction. Extension of juris-
diction to persons in official detention in a federal facility
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would assure coverage of sex offenses committed against inmates
of a federal detention facility following, for example, arrest,
charge or conviction of an offense, or an allegation or finding
of juvenile delinquency. Such an extension of jurisdiction would
also include coverage of persons in official detention in a
federal facility pursuant to a State sentence.

We believe that H.R. 4876 should be amended to include an
attempt offense applicable to the two sexual assault provisions,
proposed 18 U.S.C. §§ 2241 and 2242, Despite the fact that
H.R. 4876 provides a series of graded offenses, it does not
cover the situation where the offender, for example, uses physical
force against the victim for the purpose of compelling a sexual
act but is prevented by a bystander or law enforcement official
from actually engaging in the sexual act or in sexual contact as
defined by the bill. Such conduct should not escape new federal
sex offense laws if the offender intentionally engages in the
conduct and if the conduct constitutes a substantial step toward
the commission of the crime.

H.R. 4876 is flawed by the fact that it includes an element
in the offense of sexual assault which is not present in the more
serious offense of aggravated sexual assault. Specifically,
proposed section 2242(b) would make it unlawful to compel a sexual
act by threatening present or future physical harm to any person
in circumstances in which the person threatened or placed in fear
reasonably believes the offender has the ability to effectuate
such harm. However, the analogous provision in the more aggravated
offense, proposed section 2241(a), makes it unlawful to compel a
sexual act by threatening imminent death, serious bodily injury,
or kidnaping but does not require proof that the victim's fear
was reasonable. If an objective standard with respect to the
fear inflicted is imposed on the sexual assault offense punishable
by imprisonment for 15 years, the absence of this element in the
aggravated sexual assault offense, punishable by 25 years of
imprisonment or life imprisonment in certain cases, is illogical.

Section 2242(b) of H.R. 4876, the sexual assault offense,
should be amended to eliminate the overlap with proposed section
2241, the aggravated sexual assault provision. Section 2242(b)
should be clarified to provide that compelling a sexual act by
threat or by placing another person in fear of harm constitutes
an offense under this section only if such conduct is not of the
type described in proposed section 2241(a)(l) prohibiting aggra-
vated sexual assault. That is, if physical force is used to
compel a sexual act or if the victim is threatened or placed in
fear that any person will be imminently subjected to death,
serious bodily injury, or kidnaping, then only the aggravated
offense should apply.

H.R. 4876 does not provide for an affirmative defense to the
crime of sexual abuse of a minor regarding the defendant's belief



as to the victim's age. H.R. 4876 takes the approach of older
statutory provisions, such as the current federal provision in 18
U.S.C. § 2032, in this respect. We believe that a reform of the
federal sex offense laws should reflect the view that reasonable
belief as to age is a defense to a prosecution under proposed
section 2243, A person who reasonably believed that another
person with whom he or she has engaged in sexual activity was 16
years of age or older does not pose the same danger to society as
persons who aim to have sexual relations with children, particular-
ly in view of the fact that some teenagers take steps to appear
older and claim a greater age. We recommend that proposed section
2243 be amended to include, as an affirmative defense, the belief
that the other person was 16 years of age or older. The availa-
bility of this affirmative defense should be limited to cases in
which the course of conduct did not also constitute an offense
under 18 U.S.C. § 2251, sexual exploitation of children, 18 U.S.C.
Chap. 117, the White Slave Traffic Act, or 18 U.S.C. § 1952, the
Travel Act, but only to the extent that this last provision is
violated with respect to prostitution activities.

The ten-year prison term applicable to the offense "aggravated
sexual battery" in H.R. 4876 (proposed 18 U.S.C. § 2244) is too
high in our view. Aggravated sexual battery is a significantly
less serious offense than sexual assault, which would be punishable
by 15 years of imprisonment under proposed section 2242, Thus,
we believe that a maximum term of imprisonment of five years for
aggravated sexual battery would be more appropriate. Moreover,
the Department's recommended attempt provision would generally
fill any gaps in the sentencing scheme under H.R. 4876.

H.R. 4876 includes no provision regarding corroboration. We
believe that H.R. 4876 should include a specific provision stating
that corroboration is not required to prove the offenses under
the bill. We express no view as to whether corroboration should
be required in interspousal cases since this issue is best left
for determination by the Congress. Corroboration is not currently
required for statutory rape under 18 U.S.C. § 2032, United States
v. Shipp, 409 F.2d 33 (4th Cir. 1969), cert. denied, 396 U.S. 864
(1969). However, the issue has not been decided under the federal
rape statute, 18 U.S.C. § 2031. (See Arnold v. United States,

358 A.2d 335 (D.C. App. 1976), eliminating the need for corrobora-
tion under the District of Columbia rape statute.) Without a clear
statement on this point, H.R. 4876 would leave courts to fashion
their own rules on corroboration. We believe that rape victims
should be treated like victims of any other crime, and that the
reasonable doubt standard is sufficient to protect the accused
when questions of credibility arise.

H.R. 4876 should contain conforming amendments since other
provisions of the United States Code refer to terms (such as rape
and carnal knowledge) or to provisions in title 18 which would be
eliminated by H.R. 4876. Such provisions include, among others,



18 U.S.C. § 113(a), assault with intent to commit rape; § 1111,
murder; § 1153, offenses committed by an Indian in Indian country;
§ 3185, fugitives from a country under the control of the United
States; § 3567, death sentence; § 4251, definitions applicable to
the commitment of narcotics addicts; 49 U.S.C. § 1472(k), certain
crimes committed aboard an aircraft within the special aircraft
jurisdiction of the United States; and Rule 412 of the Federal
Rules of Evidence, relevance of a victim's past behavior in rape
cases.

An amendment of 18 U.S.C. § 1153, referring to the sex
offenses proposed in H.R. 4876, is needed for substantive reasons
as well., This provision expressly includes, among the major
crimes subject to federal jurisdiction if committed by an Indian
in Indian country, rape, carnal knowledge of a female under the
age of 16 who is not the defendant's wife, and assault with
intent to commit rape. Particular problems with regard to crimes
that are committed between Indians in Indian country result from
the relevant jurisdictional statutes and the current federal
provisions on rape and carnal knowledge because of their limited
applicability to male perpetrators and female victims. Under
the pertinent statutes, 18 U.S.C. §§ 1152-1153 and 25 U.S.C.

§ 1302(7), an Indian who commits a homosexual rape of another
Indian within Indian country would generally be subject only to
tribal jurisdiction and to a maximum penalty of six months of
imprisonment and a $500 fine; State sodomy laws are inapplicable
in this context. To remedy this problem, this provision should
be amended to refer to the sex offenses (or certain of them)
which H.R. 4876 would add to title 18.

The Department of Justice recommends enactment of this legis-
lation if amended as suggested above.

The Office of Management and Budget has advised that there
is no objection to the presentation of this report from the stand-
point of the Administration's program.

Sincerely,

(STghed) Robart A. MeConmell

Robert A. McConnell

Assistant Attorney General

Office of Legislative and
Intergovernmental Affairs



U.S. Department of Justice

Office of Legislative and
Intergovernmental Affairs

Office of the Washington, D.C. 20530
Assistant Attorney General

May 11, 1984

To: Nancy Risque
Special Assistant to the President
for Legislative Affairs
The White House

From: Robert A. McConnell
Assistant Attorney General

We are working with her on the
Sexual Assault Act - this is just a
follow-up on a related outgrowth of
one of the meetings.

Attachment



« U.S. Department of Justice

Office of Legislative and Intergovernmental Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

May 11, 1984

Honorable Bobbi Fiedler
House of Representatives
Washington, D. C. 20515

Attention: J. Barton Seitz

Dear Congresswoman Fiedler:

Following our meeting with you and members of your staff, I
pulled together several documents relative to efforts of the
Administration in the crime area. Enclosed are the following:
(a) A Fact Sheet On The Administration's Comprehensive Legislative
Proposal For Crime Control; (b) House Action On The President's
Anti-Crime Legislation As Passed By The Senate (Updated To 5/3/84);
and (c) A copy of the first Annual Report of the Organized Crime
Drug Enforcement Task Force Program (March 1984).

With reference to our discussions on domestic violence, the
Department of Justice recognizes that it is a serious problem in
the United States and has been deeply involved through the Law
Enforcement Assistance Administration and other programs since
1975. LEAA between 1975 and 1980, devoted approximately $13
million of its discretionary resources and a large amount of
block grant funds to family violence-related programs. LEAA
funded projects provided a comprehensive approach to the problems
of spouse abuse, child abuse, sexual abuse of children and other
forms of intra-family violence. It encouraged the development
of community-wide approaches involving the active participation
of relevant criminal justice, social service, medical and mental
health agencies. Among its activities, LEAA provided funding for
twenty model programs of services for battered wives which included
emergency housing, counseling, advocacy and legal services.

The President's Task Force on Victims of Crime recommended
a new Presidential Task Force to "throughly study the problem of
family violence, paying particular attention to the integration
of government and other community resources to assist these
victims." Pursuant to such recommendations the Attorney General
announced the creation of the Task Force on Family Violence in
September 1983 with the objective of making specific recommen-
dations concerning family violence and the attendant problems
of abuse and molestation of children, spouse abuse and mistreat-
ment of the elderly.



Hearings have been conducted in various sections of the
nation and the Task Force's final report will be published later
this year. It is contemplated that after the findings and recom-
mendations of the Task Force have been received, the Department
will draft appropriate legislation relative to the problems of
family violence.

We appreciate your interest in this area and look forward to
working with you in developing appropriate legislative proposals.

Sincerely,

Robert A. McConnell
Assistant Attorney General

bc: Nancy Risque
Special Assistant to the
President for Legislative Affairs



THE WHITE HOUSE

WASHINGTON

April 16, 1984

Dear Bobbi: —

This responds to your request for the
President's endorsement of H.R. 4876,
the "Sexual Assault Act of 1984."

The Administration is sympathetic to the
intent of this bill. We believe, however,
that certain of its provisions merit
careful scrutiny. I do want to assure

you that the Administration looks forward
to working with you and the other sponsors
of H.R. 4876 to develop legislation that
is satisfactory to all concerned.

In-view of the interest that you have
expressed, I have asked Assistant Attorney
General Bob McConnell to consult with you
personally on H.R. 4876.

Best personal regards,

|

Sincerely,

MICHAEL K. DEAVER

Assistant to the President
Deputy Chief of Staff

The Honorable Bobbi Fiedler
House of Representatives
Washington, D.C. 20515

oo, Reb Mloynel _
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MEMORANDUM

THE WHITE HOUSE

WASHINGTON

April 16, 1984

MEMORANDUM FOR MIKE DEAVER
FROM: NANCY RISQ
SUBJECT: Correspondence to you from Bobbi Fiedler

(R-California) re: request for support
for the "Sexual Assault Act of 1984"

I recommend that you sign the attached.



)& EXECUTIVE OFFICE OF THE PRESIDENT
/ OFFICE OF MANAGEMENT AND BUDGET

ASSISTANT DIRECTOR
FOR LEGISLATIVE AFFAIRS

April 12, 1984

NOTE FOR NANCY RISQUE

FROM:  LYNN SKOLNI%

Attached is a recommended draft of the
proposed letter from Deaver to Fiedler
on the sexual assault bill. The redraft
is based on discussion between OMB and
Justice staff.

(Jim Murr in the Legislative Reference
Division of OMB, x4870, had the lead on
clearing this letter.)
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DRAFT LETTER TO FIEDLER

Dear Bobbi:

This responds to your request for the President's endorsement of
H.R. 4876, the "Sexual Assault Act of 1984."

The Administration is sympathetic to the intent of this bill. We
believe, however, that certain of its provisions merit careful
scrutiny. I do want to assure you that the Administration looks
forward to working with you and the other sponsors of H.R. 4876
to develop legislation that is satisfactory to all concerned.

In view of the interest that you have expressed, I have asked
Assistant Attorney General Bob McConnell to consult with you
personally on H.R. 4876.

Best personal regards,

Sincerely,

bcc: Bob McConnell
Department of Justice

Dernrie Tuoien

Vol /£ &




'tfr to Bobbi Fiedler from Deaver

DRAFT le

Dear Bobbi:

This is in response to your request for the President to
consider endorsi H.R. 4876, the "Sexual Assault Act of

1984."

4
y
V4

The Administration supports the concept behind this bill

since it would provide ne ged;ieform of the current sexual
\ /

offense laws. However, theke are certain aspects of

the bill as currently draftes\ghat we believe need to be
¢ *05%\
changed. I want to assure you that we will work with
‘ \

the committee to achieve mutually\acceptable legislation.
In light of yourfbersonal interest n this issue, I have

asked Assistant Attorney General Bob ﬁgConnell to consult

N\
\\

with you on the legislation.

V/
Best/personal regards,
rd

.J.

( ‘

Sincerely,

bcc: Bob McConnell
Dept. of Justice




U.S. Department of Justice
Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

April 5, 1984

Honorable Nancy Risque

Special Assistant to the President
for Legislative Affairs

The White House

Washington, D.C. 20500

Dear Nancy:

Attached is a draft response to Representative Fiedler for
Michael Deaver's signature on H.R. 4876, the "Sexual Assault Act
of 1984." 1 have also included the Department's analysis of the
bill for your consideration.

Sincerely,

Robert A. McConnell
Assistant Attorney General
Office of Legislative Affairs

#%MMW&MM
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Honorable Bobbi Fiedler é”
House of Representatives 0
Washington, D.C. 20515

Dear Congresswoman Fiedler:

This is in response to your request for the President to
consider endorsing H.R. 4876, the "Sexual Assault Act of 1984."

The Administration supports the concept behind H.R. 4876
since it would provide a needed reform of the current sexual
offense laws. However, there are certain aspects of the bill,
as currently drafted, which we do not favor and, therefore, we
can support the bill's enactment only if H.R. 4876 is amended in
certain respects. Specifically, we believe the bill should be
amended:

(1) To provide for the imposition of fines for each offense;

(2) To expand the jurisdictional scope of the bill to cover
offenses committed against any person in official detention in a
federal facility;

(3) To include an attempt as an offense applicable to the
two sexual assault provisions;

(4) To eliminate the requirement of proving that the victim's
fear was reasonable from the sexual assault provision, since it
is not a requirement of the aggravated sexual assault provision.

(5) To eliminate the overlap between the aggravated sexual
assault and the sexual assault provisions;

(6) To provide for an affirmative defense applicable to the
crime of sexual abuse of a minor;

(7) To reduce the maximum prison term applicable to aggravated
sexual battery;

(8) To provide that corroboration of the victim's testimony
is not required to prove offenses under the bill; and




(9) To provide the conforming amendments that are necessi-
tated by the striking of the current rape and carnal knowledge
provisions from title 18 of the United States Code.

With these amendments, H.R. 4876 would represent a fair and
complete reform of the federal sex offense laws.

We share your belief that this Nation's sexual offense laws
must be updated. With these amendments, H.R. 4876 will be the

most appropriate vehicle for revising our laws.

Sincerely,

Michael K. Deaver
Deputy Chief of Staff




H.R. 4876, The Sexual Assault Act of 1984

ANALYSIS

H.R. 4876, the "Sexual Assault Act of 1984," is a reform of
the federal rape and carnal knowledge laws and would replace
current chapter 99 of title 18, United States Code, with a series
of graded sexual offenses. The bill would also replace the terms
"rape" and "carnal knowledge" with the term sexual assault and a
precise description of the conduct prohibited. Moreover,

H.R. 4876 would eliminate the spousal exception of current law
and would make the federal provisions sex neutral.

The series of graded offenses provided in H.R. 4876 would be
as follows. The most serious would be aggravated sexual assault,
which consists of compelling another person to engage in a sexual
act through the use of physical force or a threat of death,
serious bodily injury, or kidnaping; engaging in a sexual act
with a person under the age of 12 if the offender is at least
four years older; or engaging in a sexual act with a person whose
ability to appraise or control conduct has been substantially
impaired through an intoxicant or other similar substance
administered against the victim's will by the offender. The
penalty for aggravated sexual assault is 25 years of imprisonment
or life imprisonment in certain circumstances. The next serious
offense 1s sexual assault, which consists of engaging in a sexual
act with another person known by the offender to be incapable of
appraising the nature of the conduct or physically incapable of
declining participation in it. It also includes compelled sexual
acts with any person threatened or placed in fear of present or
future physical harm to any person. This offense is punishable
by up to 15 years of imprisonment. The bill also provides for
sexual abuse of a minor, which prohibits the engaging in sexual
acts or sexual contacts with a minor between 12 and 16 years of
age (not the offender's spouse) if the offender is at least four
years older. This offense is punishable by up to five years of
imprisonment for sexual acts and one year for sexual contacts. In
addition, the bill prohibits aggravated sexual battery, which
consists of engaging in or compelling sexual contact if the
conduct would violate the aggravated sexual assault or the sexual
assault offenses had the sexual contact been a sexual act.
Aggravated sexual battery is punishable by up to ten years of
imprisonment. Finally, the least serious offense provided 1is
sexual battery, which is defined as knowingly engaging in a
sexual contact with another person without that person's consent;
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it 1is punishable by a fine of not more than $500 or imprisonment
for not more than one year, or both. The bill explicitly defines
the terms "sexual act" and "sexual contact," the latter term
meaning the intentional touching either directly or through the
clothing of certain parts of the body with the intent to arouse
or gratify the sexual desire of or to abuse any person. The bill
would apply to offenses within the special maritime and territo-
rial Jurisdiction of the United States.

The need for reform of the federal sexual offense statutes
is not a new concept. Current law in chapter 99 of title 18,
United States Code, is very limited. Although the federal rape
statute, 18 U.S.C. §2031, does not expressly protect only female
victims and punish only male offenders, it has been construed as
prohibiting rape as defined in the common law -- carnal knowledge
of a female (not the offender's wife) by force or threat of
bodily harm and without her consent. It has been held that this
statute does not cover homosexual rapes. United States v. Smith,
574 F.24 988 (9th Cir. 1978); cert. denied, 439 U.S. 852 (1978).
Moreover, section 2032 of title 18, United States Code, expressly
protects only females (not the offender's wife) under the age of
16 from carnal knowledge committed within the special maritime
and territorial jurisdiction of the United States. The language
of this provision also makes clear that this offense only applies
to male offenders. Not only is the current federal law gender-
biased, it does not provide appropriate grading to take into
account the seriousness of the offense.

The need for reform of sex offense laws has been recognized
by many States, and to some extent these State offenses may be
applicable through the Assimilative Crimes Act, 18 U.S.C. §13, to
areas within the special maritime and territorial jurisdiction of
the United States. However, this is not always the case, as with
respect to the high seas and other areas not situated within any
State, territory, or possession of the United States. Because of
the need to reform the federal sexual offense statutes, the
Criminal Code Reform bill, S. 1630, 97th Congress, included 1
provisions similar in many respects to those of H.R. 4876, |
However, there are some significant differences between the sex
offense provisions in S. 1630 and H.R. 4876, which will be
discussed below.

Recommended Amendments of H.R. 4876

In our view, H.R. 4876 should be amended with regard to the
following issues: (1) fines; (2) jurisdiction; (3) attempted
offenses; (4) an element in the sexual assault offense not
included in aggravated sexual assault; (5) overlap between
aggravated sexual assault and sexual assault; (6) an affirmative
defense applicable to sexual abuse of a minor; (7) the penalty .
for aggravated sexual battery; (8) corroboration; and (9) con-
forming amendments.
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First, appropriate fines should be provided for each of the
offenses. The bill currently only provides for a fine (of $500)
for violation of proposed 18 U.S.C. §2245 concerning sexual
battery but not for the more serious offenses in the bill. Fines
are likely to become an important form of punishment in the
federal system if the Congress approves the sentencing provisions
in Title II of the Administration's Comprehensive Crime Control
Act. Punishing by fines as well as imprisonment can be an
effective deterrent to criminal activity. S. 1630 would provide
substantial fines for the sex offenses proscribed.

Second, the jurisdictional scope of H.R. 4876 should be
expanded to cover offenses committed against any person in
official detention in a federal facility. We understand that
there are seven federal prisons which are not currently within
the special maritime and territorial jurisdiction of the United
States, although plans exist to bring them within such Jjurisdic-
tion. Extension of Jurisdiction to persons in official detention
in a federal facility would assure coverage of sex offenses
committed against inmates of a federal detention facility
following, for example,_ arrest, surrender in lleu of arrest,
charge or conviction of an offense, or an allegation or finding
of Juvenile delinquency. Such an extension of Jjurisdiction would
also include coverage of persons in official detention in a
federal facility pursuant to a State sentence.

Third, we believe that H.R. 4876 should be amended to
include an attempt offense applicable to the two sexual assault
provisions, proposed 18 U.S.C. §§2241 and 2242. Despite the fact
that H.R. 4876 provides a series of graded offenses, it does not
cover the situation where the offender, for example, uses
physical force against the victim for the purpose of compelling a
sexual act but is prevented by a bystander or law enforcement
official from actually engaging in the sexual act or in sexual
contact as defined by the bill. Such conduct should not escape
new federal sex offense laws if the offender intentionally
engages in the conduct and if the conduct constitutes a substan-
tial step toward the commission of the crime.

Fourth, H.R. 4876 is flawed by the fact that it includes an
element in the offense of sexual assault which is not present in
the more serious offense of aggravated sexual assault. Specifi-
cally, proposed section 2242(b) would make it unlawful to compel
a sexual act by threatening present or future physical harm to
any person in circumstances in which the person threatened or
placed in fear reasonably believes the offender has the ability
to effectuate such harm. However, the analogous provision in the
more aggravated offense, proposed section 2241(a), makes it
unlawful to compel a sexual act by threatening imminent death,
serious bodily injury, or kidnaping but does not require proof
that the victim's fear was reasonable. If an objective standard
with respect to the fear inflicted is imposed on the sexual
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assault offense punishable by imprisonment for 15 years, the
absence of this element in the aggravated sexual assault offense,
punishable by 25 years of imprisonment or life imprisonment in
certain cases, is illogical. We note that in S. 1630 no such
element was present with respect to either of the two offenses.

Fifth, an amendment of proposed section 2242(b), the sexual
assault offense, in H.R. 4876 is needed in order to eliminate
certain overlap with proposed section 2241, the aggravated sexual
assault provision. Section 2242(b) should be clarified to
provide that compelling a sexual act by threat or by placing
another person in fear of harm constitutes an offense under this
section only if such conduct is not of the type described in
proposed section 2241(a)(l) prohibiting aggravated sexual
assault. That is, if physical force 1s used to compel a sexual
act or if the victim is threatened or placed in fear that any
person will be imminently subjected to death, serious bodily
injury, or kidnaping, then only the aggravated offense should
apply. This approach is taken in proposed section 1642(a)(5) in
S. 1630, as reported by the Senate Judiciary Committee, and
clearly differentiates between the two offenses.

Sixth, unlike S. 1630 (proposed section 1643(b)), H.R. 4876
does not provide for an affirmative defense to the crime of
sexual abuse of a minor regarding the defendant's belief as to
the victim's age. H.R. 4876 takes the approach of older statu-
tory provisions, such as the current federal provision in
18 U.S.C. §2032, in this respect. We believe that a reform of
the federal sex offense laws should reflect the view that
reasonable belief as to age is a defense to a prosecution under
proposed section 2243. A person who reasonably believed that
another person with whom he or she has engaged in sexual activity
was 16 years of age or older does not pose the same danger to
soclety as persons who aim to have sexual relations with chil-
dren, particularly in view of the fact that some teenagers take
steps to appear older and to claim a greater age. We recommend
that an affirmative defense to proposed section 2243 include the
criteria set forth in S. 1630, as reported by the Senate Judi-
clary Committee. That is, the defendant must have believed, and
have had substantial reason to belleve, that the other person was
16 or older. In addition, the defense under S. 1630, as amended
by the Senate Judiciary Committee, would not have been available
if the course of conduct involving the other person also consti-
tuted an offense under provisions of S. 1630 prohibiting engaging
in a prostitution business or sexually exploiting a minor. This
limitation was designed to prevent the manufacturing of a defense
by persons who commercially exploit teenage victims by developing
false documentary evidence indicating the victim's age to be over
16. S. Rep. No. 97-307, 97th Cong., 1lst Sess. 631 (1981).

H.R. 4876 should reflect these same concerns and limit the
availability of the affirmative defense to cases in which the
course of conduct did not also constitute an offense under
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18 U.S.C. §2251, sexual exploitation of children, 18 U.S.C. Chap.
117, the White Slave Traffic Act, or 18 U.S.C. §1952, the Travel
Act, but only to the extent that this last provision is violated
with respect to prostitution activities.

Seventh, the ten-year prison term applicable to the offense
"aggravated sexual battery" in H.R. 4876 (proposed 18 U.S.C.
§2244) is too high in our view. Aggravated sexual battery is a
significantly less serious offense than sexual assault, which 1is
punishable by 15 years of imprisonment under proposed section
2242, Thus, we believe that a maximum term of imprisonment of
five years for aggravated sexual battery would be more appro-
priate. Moreover, our recommended attempt provision would
generally fill any gaps in the sentencing scheme under H.R. 4876.

Eighth, H.R. 4876 includes no provision regarding corrob-
oration. In contrast, proposed section 1646(b) in S. 1630
expressly provides that corroboration of the victim's testimony
is not required under the sex offense provisions of the bill
(except in interspousal cases, as amended by the Senate Judiciary
Committee). We believe that H.R. 4876 should include a specific
provision stating that corroboration is not required to prove the
offenses under the bill. We express no view as to whether
corroboration should, nevertheless, be required in interspousal
cases since this i1ssue 1s best left for determination by the
Congress. Corroboration is not currently required for statutory
rape under 18 U.S.C. §2032, United States v. Shipp, 409 F.2d4 33
(4th Cir. 1969), cert. denied, 396 U.S. B64 (1969). However, the
issue has not been decided under the federal rape statute,

18 U.S.C. §2031. (See Arnold v. United States, 358 A.2d 335
(D.C. App. 1976), eliminating the need for corroboration under
the District of Columbia rape statute.) Without a clear state-
ment on this point, H.R. 4876 would leave courts to fashion their
own rules on corroboration. We believe that rape victims should
be treated like victims of any other crime and that the reason-
able doubt standard is sufficient to protect the accused when
questions of credibility arise.

Finally, H.R. 4876 should contain conforming amendments
since other provisions of the United States Code refer to terms
(such as rape and carnal knowledge) or to provisions in title 18
which would be eliminated by H.R. 4876. Such provisions include,
among others, 18 U.S.C. §113(a), assault with intent to commit
rape; $§1111, murder; §1153, offenses committed by an Indian in
Indian country; $3185, fugitives from a country under the control
"of the United States; §3567, death sentence; $§4251, definitions
applicable to the commitment of narcotics addicts; 49 U.S.C.
§1472(k), certain crimes committed aboard an aircraft within the
special aircraft jurisdiction of the United States; and Rule 412
of the Federal Rules of Evidence, relevance of a victim's past
behavior in rape cases.
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An amendment of 18 U.S.C. §1153 referring to the proposed
sex offenses 1s needed for substantive reasons as well. This
provision expressly includes rape, carnal knowledge of a female
under the age of 16 who is not the defendant's wife, and assault
with intent to commit rape among the major crimes subject to
federal jurisdiction if committed by an Indian in Indian country.
Particular problems with regard to crimes between Indians in
Indian country result from the relevant jurisdictional statutes
and the current federal provisions on rape and carnal knowledge
because of their limited applicability to male perpetrators and
female victims. Under the pertinent statutes, 18 U.S.C. §§1152-
1153 and 25 U.S.C. §1302(7), an Indian who commits a homosexual
rape of another Indian within Indian country would generally be
subject only to tribal Jjurisdiction and to a maximum penalty of
six months of imprisonment and a $500 fine; State sodomy laws are
inapplicable in this context. To remedy this problem, Title X of
S. 1762 adds involuntary sodomy to the list of major crimes in
18 U.S.C. §1153. Similar results could be accomplished through
an amendment of this provision which would refer to the sex
offenseg (or certain of them) which H.R. 4876 would add to
title 18.

Differences with S. 1630 for which No Amendments are Recommended

H.R. 4876 raises other policy issues brought to light by
a comparison with the sex offense provisions of S. 1630. The
following points out the more noteworthy remaining differences
and addresses the following issues: (1) jurisdiction, (2) the
marital exception, (3) sexual battery, and (4) sexual abuse of a
ward. Although these 1ssues are treated differently in the two
bills, we believe they are most appropriate for resolution by the
Congress and that these differences with S. 1630 do not prevent
our support of H.R. 4876. Each issue will be addressed.

As stated above, S. 1630 has greater jurisdictional scope
than does H.R. 4876. Not only does S. 1630 apply to offenses
committed within the special maritime and territorial Jurisdic-
tion of the United States and to offenses committed against
persons in official detention in a federal facility, it also
applies if the offense occured during the commission of certain
enumerated federal offenses. While this added jurisdiction under
S. 1630 regarding sex offenses committed during the commission of
certain other offenses may be useful in some cases, we believe
that its absence from H.R. 4876 is not a serious flaw.

H.R. 4876 does not provide for any marital exception except
under proposed section 2243, sexual abuse of a minor. In
contrast, S. 1630 provides a spousal exception for all the sex
offenses except the most serious. The term "spouse" is defined
in S. 1630 (proposed section 1646 of title 18) for purposes of
the sex offense provisions in the bill to mean "a person to whom
the actor is legally married and from whom the actor is not
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legally separated." This definition is meant to refer to
applicable State law and could include a common law marriage if
recognized as a legal form of marriage by the State. S. Rep.
No. 97-307, 97th Cong., 1lst Sess. 628 (1981). The across-the-
board elimination of the spousal exception by H.R. 4876 (except
for sexual abuse of a minor) would mean, for example, that one
spouse could commit a sexual battery by knowingly engaging in a
sexual contact with the other spouse without the latter's
consent. The bill does not define the term "consent" or indicate
whether implied consent would be included. The elimination of
the marital exception from the bill would in effect remove the
presumption of consent in cases involving married couples and
would result in equal treatment between married couples and
others involved in intimate relationships. Of course, prosecu-
torial discretion would be an important factor under this bill.

Another difference between H.R. 4876 and the sex offense
provisions in S. 1630 is that the former includes the offense
sexual battery in proposed 18 U.S.C. §2245. Under this provision
it is an offense knowingly to engage in a sexual contact with
another person without the latter's consent. The sexual contact
offense in S. 1630 (proposed section 1645) requires that the
conduct must constitute an offense under one of the other sexual
offense provisions, except that a sexual contact rather than a
sexual act takes place; S. 1630's sexual contact provision is
similar to the aggravated sexual battery offense in H.R. 4876
(proposed section 2244), Thus, for example, under S. 1630 there
must be the use of force or threat, the offender must know that
the other person 1s incapable of understanding the nature of the
contact, or any of the other applicable criteria must be met.
H.R. 4876 reflects the view that a person should not be subjected
to nonconsensual contact involving certain parts of the body,
even in the absence of force or other similar means, but that
this offense should be punished only as a misdemeanor.

Finally, S. 1630 includes an offense not found in H.R. 4876
-- sexual abuse of a ward. This offense in proposed 18 U.S.C.
§1644 prohibits the engaging in a sexual act with another person
not the offender's spouse who is 'in official detention and who is
under the custodial, supervisory, or disciplinary authority of
the offender.

ce: D. Lowell Jensen
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MEMORANDUM FOR ROBERT MCCONNELL
FROM: NANCY RISQU
SUBJECT: Attached correspondence (Fiedler-Deaver)

Thanks in advance for providing us with a draft response
for Mike Deaver's signature. I am not including the bill
that was attached, just Bobbi's letter.
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= Gonguess of the United Flales

Bobbi Fiedlor e

February 24, 1984 é;zvyyr VB -

/
The Honorable Michael K. Deaver J}@%b ..’?4?
Deputy Chief of Staff ! ”{
The White House ¢ et n
Washington, D.C. 20500 g-’j 0886

Dear Mike:

I believe the President should consider endorsing a new bill
introduced this week by Congressman Hoyer, with my support as an
original sponsor. H.R. 4876, the Sexual Assault Act of 1984, should
be reviewed as a possible new component of the President's legis-
lative agenda for women.

Although rape and sexual offense laws were reformed in most states
over the last decade, that reform has not reached the federal level.
Significant federal law enforcement problems with sexual offense
prosecutions may occur within federal jurisdictions, which include
military bases, federal prisons, national parks and ships at sea,
for example.

In addition to proposing a reformulation with the term rape
and grading a series of sexual offenses, the bill also addresses
another issue not yet reformed by most states---spousal immunity
in rape cases---and eliminates the spousal exception.

The attached materials outline the bills provisions. I have
also communicatied with Ed Meese on this matter. I would urge
your consideration of the bill. '

Sincerely,
BOBBI FIEDLER
Member of Congress

21053 Levonshire Fhreel, #204 1607 .?onywlﬁ House Office «Qm/&ny 700 &. ..'?Zomaru{ COaks Beuleward, 165
Chalsworth, %ﬁﬁuua 91344 Waskinglon, D.€. 20515 Fhowsand Caks, Califernia 91167
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February 22, 1984

THE SEXUAL ASSAULT ACT OF 1984

Dear Colleague,

Yesterday we introduced legislation reforming current federal laws
as they pertain to sexual offenses. 1In brief, "The Sexual Assault Act
of 1984" would replace the current single crime of "rape" with a series
of graded offenses ranging from sexual hattery, which would be a
misdemanor punishable by imprisonment not to exceed one year, to
aggravated sexual assault, which would be a felony punishable by up
to life imprisonment.

Another significant change would be to replace the term "rape"
with a reformulation of the offense in terms of assault. This proposed
change carrics with it a substantial rethinking in how we view the crimc
ol rape as well as how it is prosccuted. By delining the offense in _
terms of assault, which by definition implies nonconsent, the legislation
attempts to redirect the factfinder's focus away from the victim to
the actions of the offender.  ITn addition, the propousced legislation _
would climinute the spousal cxceplbion and thus would permil the proscoulion
oL a spouse for ngually assaulting the other spouse. Moreover, the
proposed legislation is sex neutral, that is, it would apply bhoth to
hetero and homousexual forcible cxruumstunccs as well as expanding the
scupe ol Lhe law's proleclion Lo males, Please see Lhe allached sheel
for a wmore detailed summary of the bill.

Althouyh scexual offense crimes are principally a concern ol State
law cuforcewment, these crimes become a significant Federal law cenlorcoment
problem as well when Lhcy occur within the special maritime and territoric.
federal jurlsdlctlon It is imperative that we update Federal sexual
offense laws in order to facilitate prosccution of these heinoug crinmes
und, sccondly, to ensurc that the interests of victims arc reswpected
in the criminal justice process.

._][ you would Llike Lo join us as cospunsors ol this legislation,
or 1l you would like further information, plecase call Jill Minrneman,
5-4131 (Hoyer). i

Sincerely,

T e, \/\L o | Ciddd AL s

SYENY 0. HOYIER BOBEL 1L EDLIK
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February 24, 1984 /ﬁ % y O )
M W e
/ o
The Honorable Michael K. Deaver @Aﬁf ]
Deputy Chief of Staff v K A
The White House - RS
Washington, D.C. 20500 % 208868

Dear Mike:

I believe the President should consider endorsing a new bill
introduced this week by Congressman Hoyer, with my support as an
original sponsor. H.R. 4876, the Sexual Assault Act of 1984, should
be reviewed as a possible new component of the President's legis-
lative agenda for women.

Although rape and sexual offense laws were reformed in most states
over the last decade, that reform has not reached the federal level.
Significant federal law enforcement problems with sexual offense
prosecutions may occur within federal jurisdictions, which include
military bases, federal prisons, national parks and ships at sea,

. for example.

In addition to proposing a reformulation with the term rape
and grading a series of sexual offenses, the bill also addresses
another issue not yet reformed by most states---spousal immunity
in rape cases---and eliminates the spousal exception.

The attached materials outline the bills provisions. I have
also communicatied with Ed Meese on this matter. I would urge
your consideration of the bill.

Sincerely,
BOBBI FIEDLER
Member of Congress

21053 Devonshicre Ftreel, #204 1607 Longeworlh House Offfice Building 200 8. Thowsand Oaks Bowlevard, #165
Chalsworth, California 91311 Wastinglon, D. €. 20515 Fhousand Oaks, California 91360

(243) 341-21241 (202) 225-5811 (805) 496-4700
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February 22, 1984

THE SEXUAL ASSAULT ACT OF 1984

Dear Colleague,

Yesterday we introduced legislation reforming current federal laws
as they pertain to sexual offenses. In brief, "The Sexual Assault Act
of 1984" would replace the current single crime of "rape" with a series
of graded offenses ranging from sexual battery, which would be a
misdemanor punishable by imprisonment not to exceed one year, to
aggravated sexual assault, which would be a felony punishable by up
to life imprisonment.

Another significant change would be to replace the term "rape"

with a reformulation of the offense in terms of assault. This proposed

change carrics with it a substantial rethinking in how we view the crime

of rape as well as how it is prosecuted. By delining the offense in

terms of assault, which by definition implies nonconsent, the legislation
‘ attempts to redirect the factfinder's focus away from the victim to

Lhe actions of the offender. In addition, the proposced legislation

would climinate the spousal cxceeplion and thus would permilt the proscculion

oL a spouse for sexually assaulting the other spouse. Moreover, the

proposed legislation is sex neutral, that is, it would apply both to

hetero and homosexual forcible circumstances as well as expanding the

scope ol Lhe law's proteclbion Lo males. Please scee Lhe altached sheel

for a more detailed summary of the bill,

Al though scexual olffense crimes are principally a concern ol State
Law enlorcement, these crimes become a signilicant lederal Llaw enlorcoment
problem as well when they occur within the special maritime and territorial
federal jurisdiction. It is imperative that we update Federal sexual
offense laws in order to facilitate prosccution of these heinous crimes
and, sccondly, to ensure that the interests of victims are respected
in the criminal justice process,

L youw would Like Lo join us as cosponsors ol Lhis Legislation,
or if you would like further information, please call Jill Minneman,
5-4131 (Hoyer).

Sincercly,

e

SYWENY 1. HQYER - BOBLL FIELLIR

BARBARA MIKULSKI BOB CARR:




”"’ (Original signature of Member)
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Ingert ;
title i
t&; To amend title 18 of the United States Code with respect to |
sexual assaults. '
IN THE HOUSE OF REPRESENTATIVES
, 19
[ ! (rls Flt’lt‘//t r ¢..u4/ /lg /}lif(‘f(b/ﬁ'}fo. ,
EPWeS0T’S Mr. HOYER (for himself and Mr. CARR) introduced the following
P bill; which was referred to the Committce on '
===

1 Be it enacted by the Senate and House of Representatives of the United

2 States of America in Congress assembled,
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That this Act may be cited as the ''Sexual Assault Act of
1984,
SEC. 2. Title 18 of the United States Code is amended by
inserting after chapter 109.the following new chapter:
' '"CHAPTER 109A--SEXUAL ASSAULTS
tiSec.
t12241. Aggravated sexual assault.
112242, Sexual assault.
112243, Sexual abuse of a minor.
'12244, Aggravated sexual battery.
112245, Sexual battery.
112246, Definitions for chapter.
11§2241, Aggravated sexual assault
"'(a) Whoever, in the special maritime and territorial
jurisdiction of the United States--
'*(1)(A) knowingly uses physical force against
another person; or
"'"(B) knowingly threatens or places another person
in fear that any person will be dmminently subjected to
death, serious bodily injury, or kidnaping; and
''(2) thereby knowingly compels such other person to
engage in a sexual act with any person;
shall bhe punished as is pr()V'i(l(}d in subscceclion (d) of Lhis
section. "
"(b) Whoever, in the special maritime and Lerritorial
jurisdiction of the United States, knowingly engages in a

sexual act with another person who--

"'(1) has not attained the age of twelve years; and
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3
1 '1(2) whose age is at least four years younger than
7 the person so engaging; |
3 shall be punished as is provided in subsection (d) of this
4 section.
5 '*(¢) Whoever, in the spécial maritime and territorial
6 jurisdiction of the United States, knowingly administers to
7 another person by force, threat of force, or without that
8 person's knowledge or consent an intoxicant or other similar
9 substance and thereby--
10 (1) knowingly substantially impairs the ability of
11 that other person to appraise or control conduct; and
12 (2) knowingly engages in a sexual act with that
13 other person;
14 shall be punished as is provided in subscction (d) ol this
15 section.
16 "'(d) The punishment for an offense under this section
17 is imprisonment for not more than twenty-five years, but if
18 during the offense the offender inflicts severe bodily
19 injury, disfigurement, permanent disease, or protracted
20 incapacitating mental anguish on any person, the punishment
2114for an offense under this section is imprisonment for life,
22 or any term of years.

23 ''8§2242. Sexual assault
24 "'*(a) Whoever, in the special maritime and territorial

25 jurisdiction of the United States, knowingly engages in a
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sexual act with another person if such other person is known
by the offender to be--

''(1l) incapable of appraising the nature of the
conduct; or -

''(2) physically incapable of declining
participation in, or communicating unwillingness to
engage in, that sexual act;

shall be imprisoned not more than fifteen years.

"'*(b) Whoever, in the special maritime and territiorial
jurisdiction of the United States, knowingly threatens
another person or places another person in fear of present
or future physical harm to any person in circumstances in
which the person so threatened or placed in fear reasonably
believes the offender has the ability to effectuate such
harm, and thereby compels the person so Lhreatened or placed
in fear to engage in a sexual act shall be imprisoned not
more than [ifteen years.

'1§2243, Sexual abuse of a minor

"'"(a) Whoever, in the special maritime and territorial
jurisdiction of the United States, knowingly cngages in a
sexual acl with another person who--

''(1) is not the offender's spouse;

'17(2) who has attained the age of twelve years but
has not attained the age of sixteen years; and

'"(3) is at lcast four ycars younger Lhan Lhe
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1 offender;

2 shall be imprisoned not more than five years.

3 t'(b) Whoever, in the special maritime and territorial

4 jurisdiction of the United States, knowingly engages in

5 sexual contact with another person, if so to do would

6 wviolate subsection (a) of this section had the sexual

7 contact been a sexual act, shall be imprisoned not more than
8 one year.

9 ''82244, Aggravated sexual battery

10 ""Whoever engages in or compels séxual contact with or
11 by another person, if so to do would violate section 2241 or
12 2242 of this title had the sexual contact been a sexual act,
13 shall be imprisoned not more than ten years.

14 '1'§2245, Sexual battery

15 ""Whoever, in the special maritime and territorial

16 jurisdiction of the United States, knowingly engages in

17 sexual contact with another person without that person's

18 consent shall be fined not more than $500 or imprisoned not
19 more than one year, or both.

20 ''82036. Definitions for chapter

21 "'"As used in this chapter--

22 ''"(1) the term 'sexual act' means genital

23 ihtercourse, cunnilingus, analingus, f(ecllatio, anal
24 intercourse, and any penetration by any object of any

25 person's genital or anal opening with the intent to
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arouse or gratify the sexual desire of or to abuse any
person; and
'1(2) the term 'sexual contact' means the
intentional touching either directly or through the
clothing of the genitalia, anus, groin, breast, inner
thigh, or buttocks of any person with the intent to
arouse or gratify the sexual desire of or to abuse any
person.'',
SEC. 3. (a) Title 18 of the United States Code is
amended by striking out chapter 99. |
(b) The table of chapters at the beginning of part I of
title 18 of the United States Code is amended--
(1) by striking out the item relating to chapter 99;
and
(2) by inserting after the item relating to chapter
109 the lollowing itcm:

"T109A. Sexual a@assaults, . v vttt ennnnnss 22411,
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approxiinately $43,367,8038 for 1882, or 10%
of the cost of coal excluding transportativn
costs, As transportation costs can nearly
double Lhe price of coul, severance taxes can
be considerced ws §% of the [inal price paid,
The . accompuning lables provide specilic
dula o prices and severance laxes foge coul
delivered to illinois utlilitics.

With regard to your questicn about Ili-
nois’ imposition of severance taxes, there is
wlb present o 4% Ler on thnber production in
thie state but this is the only tax on a nutu-
ral resource now imposed, Proposals inpnee
o severance tax on exports from Ilinots
have been introduced in recent sessions of
the lllinois General Assembly. However, Lthe
bills have nol passed either house.

Severance taxes are, of course, among a
wide array of taxes affecting utilities in the
state. A member of our staff is currently
compiling information on the impact of {ax-
ation on selecled 1llinois utilities in terms of
consumer costs. We will be happy to provide
you with this material as il becornes availa-
ble. in the mean time, please contact us
with any questions regarding issues and the
eneclosed information on severance taxes,

If 1 can be of any further assistance to
you or your constituents, please do not hesi-
tate Lo contact me.

Sincerely,
Puivrip R. O'CONNOR,
Chatrmman.

111k, 4869
A bill prehibiting States from imposing coal
severance taxes

Be il enacted by the Senale and House of
Represedalives of the United Stales of
America in Congress assembled, 'Uhal (@)
this Acl may be cited as the “Coal Sever-
ance Tax Prohibition Act of 1984".

(h) The Congress finds thal—

(1) certain Stales impose severance taxes
on coal, while other States impose no such
Laxes,

(2) much of the cowl subject Lo severance
texes is destined for shipment in interstate
commeree;

(3) coal iz one of of our Nation’s most val-
uable nutural resources;

(4) production wnd use of CLhis veluable
natural reésource must be encouraged; and

(5) increased cosls due Lo coal severance
Luxes are passed on to consuniers.

(e) Title V of the Energy Policy and Con-
servation Act, relating Lo general provisions,
s wmended by adding aller part ¢ of the
following new part:

CParr Do PRONIBITION OF IMPUSTTTION OF

CoaL SEvERANCE T'A%
COAL SEVERANCE TAX PROIICITION

“Secs 071, (@) A Slate may nob impose o
severancee Livx with respect Lo any coal pro-
duced i suciv Stale il destined Tor ship-
ment in interstate commmerce,

“(b) IPor purposes of subscction (w), the
term 'severance tax” means any lax or ice
estabdished by any State or any polibicad
subdivision thercol) wnd levied on, nensired
by, or otherwise imposed with respect to
coal. Such term shull not include uny
income tax, sales tax, properly tax, or any
other simitar t or fee A such tax or [ee

“CL) applics with respeel to w bread raupe
ol busiuess acbivitics or Lypes ol properey,
and

‘“(2) dees not resull inoa signilicantly
higher eate of lax or fee Lhaa is generally
applicable Lo the othier activitics or property
with respect to whicl it is imposed.”,

(@) T'he Lable of coutents of such Act is
wmended by adding at the end theeeol the
following:

“PArT D1 ROMNBITICH OF [APOSITION OF

Coai SeveEgance Tax
"wee. 871, Coal severance lax prohibition.”,
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(¢) 'The amendinents made by subsections
(¢) und (d) of this Act shall take effect on
the first day of the first month begiuning
miore than 30 days after the date of the en-
actiment of this Acl.g

THID SEXUAL ASSAULT ACT OF

1684

The SFRAKIER pro tempore. Under
& previcus order of the House, the gen-
tleman from Maryland (Mr, HovER) is
recognized for 60 minutes,

(Mr. HOYER asked and was given
permission to revise and extend his re-
marks.) '

Mr. HOYHER. Mr., Speaker, prior to
my coming to the Congress, when I
served as president of the Maryland
Seanate, T also acted as chairrean of the
Maryland Ceneral Assembly’s special
legislative committee on rape and re-
lated offenses.

Out of the work of this commiltee
came the adoption in 1876 of a rmajor
revision and reform of the State’s laws
and evidentiary rules concerning rape
and sexual offenses. This development
was clearly the result of the recogni-
tion at the time of the marked in-
crease in the incidence of rape, togeth-
er with a growing concern in society
about the emotional trauma and treat-
mentl experienced by the victims of
Lthis erime.

U'his  heightened  awarencss, M.
Speaker, both of the difficulty faced
by the prosecutors in successfully
prosecuting rape cases and in the mis-
trealiment and handling of viclims of
these crimes by the very system that
should protect them prompled Mary-
land to modernize and reform its rape
and sexual offense laws.

Unfortunately, the positive reform
undertaken by thie States has not yel
reached the Pederal level, Although
seaual olfense erimes are principally o
cencern of Stale law enforeement {o
the extent that they occur within the
speeial maritime and territorial Tedoer-
al jurisdiction, they become o sipnili-
canut I'ederal law enforcement problem
as well, IU is imperative, in my opinion,
and i Che opinion of tny cosponsors,
Congressinan Carr of Michigan, Con-
gresswoman Migunsktr of  Mavyland,
and Congresswoirnan Yispuer of Cali-
fornia, Tor Federal sexual olfense laws
also Lo be updated in order to insure
the availability ol eifeclive presecu-
Lionid Lools. ‘

1o Lhis end, Mr, Speaker, T and iy
colleagues are introducing legistation
wiiich sceks Lo reform existing Federal
laws as (hey pertain to sexual of-
fenses, T briefl, onr hill would repluce
Lhie carrent law by adopting a series of
praded sexual offenses, A second sig-
ailicant change would he Lo replace
Lhe terin “rape’” with a reformualation
of the offense in terms of a sexual ay-
sault, In addition, it would eliminale
the spousal exceplion and would make
the stalute “sex neutral”; thab is, it
woeiid apply to both hetero and homo-
sexual forcible circumstances as well
as expanding the scope of the law’s
protection to males.
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Lebl me for a moment, Mr., Speaker,
review the current Federal statate as
It pertains Lo this crime,

Title 18, United States Code, scetion
wUu2, which punishes statutory rape,
sets the uge of consent al 16 years.
Under the provision, only females can
be victims, and the age of the pcrpe-
trator is not an element in the crime,
Thus, it is possible to have a defend-
ant younger than the victim,

I would stress that this is in a con-
sensual relationship.

Sceond, title 18 of United States
Code, scetion 113(a), which punushes
assault with intent to rape, requires a
specific intent to have intercourse as
an element of that crime. The touch-
ing of a person’s intimate parts will
1ot sustain a conviction, without proof
that the perpetrator intended to have
intercourse.

Title 18, United States Code, section
2031, provides for a rape conviction to
carry the death penalty or any term of
years up to life imprisonment. The
Tederal statute has been interpreted
by the courts to incorporate the
commmon law definition of rape. Thus,
it has been held that rape involves
carnal knowledge of a female, not the
offender’'s wife, by force or threat of
bodily harm and without her consent.

In my bill, the adoption of graded
sexunl offenses is based upon the
theory that these crimes should be
categorized and dealt with in terms of
Lhe seriousiess of the offense, Lhe
depree of eritninal activity undertaken
by the assailant, and the extent cf
harm suffered by the victim. The ap-
propriate penalty then would be based
upon the character and circumstance
of the commission of Lthe offense.

Presently, Me, Speaker, Federal law
fails to acknowledge thal the faclual
circumstances of all sexual offenscs
arc not the same and arc thus not sub-
ject Lo the saime penalty, This series of
pradation woeuid reilect the reality of
the actual situation and would permit
a greater latitude of discretion armong
the prosecutor, defense attorney, and
presiding  judge, in determining Lhe
outcomne of the individual cases,

i selting oul the different grada
tions, I reliel upon, lirst, the degree uf
sexual imposition, and second, the
gravity of harm inflicted upon the
victim. 'hese determinants ure, Lo o
Jurge dopree, identiiiable and cicasur-
abile,

Thus, the proposcd legisiation would
repluce the currenl single crimoe ol
“rape” with a series of graded offenses
ranging o seaual batbery, which
would be o misdemeanor punishiable
by imprisonnient nob to exceed 1 year,
Lo aggravated sexual assaull, which
would be a felony punishable by up to
life imprisonment.

The pradations, Mr. Speaker, are s
follows:

Sexual battery is defined as an in-
lenticnal touching, either directly or
through the clothing f any peisoil’s
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intimate parts without that person’s
consent.

Aggravated sexual battery involves
the same intentional touching as
sexual battery, but the magnitude of
harm caused by the perpetrator in
many cases will be greater. In certain
instances, contact will be aggravated
by the use of actual force, intoxicants,
or other similar substances, or as is so
often the case, the threat of hody
harm, Additional aggravating circum-
stances are where the contact is per-
formed upon certain segments of soci-
ety that are deserving of societal pro-
tection, such as children under the age
of 12 and those who are known by the
offender to be unable to appraise the
nature of such conduct, whether by
reason of mental disease or defect or
intoxication, The presence of aggra-
vating circumstances raises the likeli-
hood of harm to the victim and meas-
ures the degree of criminal activity un-
dertaken by the assailant. Thus, the
offense is punishable in this case by
imprisonment of up to 10 years.

Sexual assault involves a significant-
ly greater degree of sexual imposition.
The term “sexual acl” is defined, and
in this instance would call for a terin
of years up to 15 years.

Aggravated sexual assault occurs
where Llhe sexual assault is accom-
plished by Lhe use of physical force or
by a threat that any person will be im-
minently subjected to death, serious
bodily injury or kidnaping, such as
where the assailant employs or dis-
plays a dangerous or deadly weapon or
is alded and abetled by one or more
olher persons,
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Obviously the presence of multiple
assailants heightens both the dangers
Lo the victim and the psychological
Lrauina to-which the viclim is subject-
ed.

Additional aggravaling circums-
stances are when the assaull is per-
formed upon o child not yel 12 years
of age if Lhe offender is al least 4
years older and where the assaull is
performed upon an individual whose
ability to appraise his or her conduct
has been substantially impaired by the
imposition of intoxicanls or other sim-
ilar substances by the offender. ‘T'he
crime in this instance is punishable by
imprisonment not to exceed 25 years.,

Unquesbionably, a vicetita of appri-
valed sexual assaull suflers personal
humiliation, degradation, substantial
emotional trauma, and often physical
harm, Under the legislution proposcd
if during the offense of aggravaled
sexual assaull Lhe offender inflicls
severe bodily injury, disligurement,
permanent disease, or probracted inca-
pacitating mental anguish upon the
victim or any person, then the offend-
er is subject to a term of life imprison-
ment,

Laslly, Lhere is a provision dealing
with sexual abuse of minors, a particu-
larly vulnerable section of our society.
Under my bill, anyone who knowingly
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engages in a sexual act with a minor
who has attained the age of 12 years
but has not attained the age of 16 and
who is at least 4 years younger than
the offender commits sexual abuse of
a minor and may be imprisoned up to
b years,

In addition to gradation, a second
significant change imposed by the leg-
islation is to replace the term “rape”
with a reformulation of the offense in
terms of sexual assault. This is more
than a symbolic gesture or a simple re-
naming of a violent crime, for it does
represent a significant break with tra-
dition and with the connotations sur-
rounding the word “rape.”

The change carries with it a substan-
tial rethinking both in how we view
the crime of rape as well as how it is
prosecuted. By defining the offense in
terms of assault, which by definition
implies nonconsent, the legislation at-
tempts to redirect the factfinder’s
focus away from the victim to the of-
fender’s actions.

The problem of eliminating sexist
traditions, which have evolved around
the concepts of “consent” and “against
her will” is enormous. Historically, the
overriding significance attached to de-
termining whether the victim has con-
sented has had serious repercussions
upon the victim who often felt as if
she were Lthe offender.

‘The third change is climination of
the spousal exception. Under Lnglish
common law a man could not be found
guilty of raping his wife, This justifi-
cation has heen explained in terms of
consent, which has been decemed a
malrimonial privilege existing for as
long as the term of marriage. The
theory that a woman possessed the
right to deny her spouse sexual access
was, and is still, viewed by many Stale
sltalules as being inconsistent with the
social expectations regarding mar-
riage. Another justification for the
spousal exception is that historically
women were regarded as the properly,
and I will repeat that, historically
women were regarded as Lhe property
of their husbands, just as children
were regarded as property of their fa-
thers.,

When American Stabe Jegislalors en-
aclted laws dealing with the erime ol
rape, the spousal exceplion was, in
many instances, wrilten into the statu-
Ltory deflinition of rape or, in other
sbates, was ndopted by case law. Many
States have relormed thelr rape laws
in this area, [ollowing the lead of
Michigan, the State of my cosponsor,
the gentleman Trom Michigan (Mr.
Canuw), under whose statule marriage
Is o defense exceepl in those cases
where the couple was living apart and
one had filed [or separate mainte-
nance or divorce. Maryland also per-
mils marriage as a bar to prosccution
for rape cxcepl where the defendant
and victim at the time of Lhe offense
were living separate and apart pursu-
ant to a decree of divoree “a mensa et
thoro,” more commonly known as
legal separation.
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Presently State laws vary widely as
to the extent to which spouses may be
prosecuted for the crime of rape. The
majority of States have statutory pro-
vision which shield spouses from pro-
tection. Let me repeat that. The ma-
jority of the States shield spouses
from prosecution for the rape of their
spouse. A number of these Slates,
however, do eliminate this shield
where the couple is living apart or has
filed for divorce, separate maintenance
or legal separation. Six States, in fact,
have enacted legislation which totally
abolishes spousal immunity,

The justifications for eliminating
this immunity are compelling, in my
opinion, however rational the argu-
ments may be for retaining the excep-
tion. Violent crimes against spouses
are a national problem. Such crimes
committed within the privacy of
homes by those who publically profess
love and then brutalize their spouse in
private moments needs to be ad-
dressed. It has been estimated that
one-third of the women who seek shel-
ters have also been sexually assaulted
by their spouses. The problem thatl
confronts legislators when considering
the spousal exception is deciding at
what point, if any, should the govern-
ment intervene in a marital relation-
ship.

It is Lrue that marriage involves a
prior and continuing relalion of inti-
macy. The law does nobt recognize,
however, the right of a spouse to beat
the other nor does the law erect legal
shicelds behind  which  spouses may
engage In otherwise violenb behavior,
In this instance, sexual assault carries
additional burdens. It involves violence
as well as a specific kind of degrading
and unwanted intimacy. The law doces
not sanction scxual violence belween
strangers or among friends. There is
no justification for permitling it be-
tween spouses.

Last, as [ indicaled previously, the
legislation is sex nceulbral and thus ap-
plies bolh Lo helero and homosexual
forcible circumstances as well as ex-
panding the scope of the law's protec-
tion to males.

Mr, Speaker, the goals ol reforming
ffederal law in the arca of sexual ol-
fenses are these: T'o facilitale prosccu-
tion of these heinous crimes, and,
seeond, Lo insure that Lhe interests of
victims are respecled in the eriminal
Jjuslice process,

I believe Lthal the legislation intro-
duced by the gentleman from Michi-
gan (Mr, Carn), the gentlewoman from
Maryland (Ms, MikuLsikr), Lhe gentle-
woimnan [(rom California (Ms. [isbLe),
is a significant, important, and nceded
step forward in the relorm of our
criminal statutes and the protection of
innocent victirms.

Mr. CARRR. Mr. Specaker, will the
genblenan yield?

Mr. HOYER. Al this time T will be
glad Lo yield to the distinguished co-
sponsor of the bill from the Stale of
Michigan (Mr. CARR).
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(Mr. CARR gsked and was given per-
mission (o revise and extend his re-
marks.)

WMr. CARR, Mr, Speaker, T want Lo
congratulate the gentleman on the
leadership he has taken in Chis very
iportent issue which 1 know is im-
portant to all of us.

Mr. Speaker, 1 am joining Mr. Hover
today It introducing a bill to [igiil one
of the most sericus violent crimes in
America today—the crime of rape.

In' the past few years, our society
has experienced a revolution in our
vhinking about rape. We are f[inally
coniing to realize that this very per-
sonul violation of privaey is fundamen-
tally a crime of violence. Its victims
come from every age groun, Cvery sex,
and every walk of life, We have real-
wed that this criine is a grave thrcat
to the safety and well-being of all our
citizens,

We have also realized that it is oflen
not easy to put the sexual assault
criminal behind bars. Soine of society’s
most violent criminals are walking the
streets today hecause the laws in many
parts of our country-—and on the 17cd-
eral books—are nol adequale Lo ad-
dress crimes of sexuul assault.

We need laws that acknowledge the
complexity of sexual assault. Just as
neb every murder is o first degree
urder, not every sexual assault is a
first degree offense. We try the crime
of murder by degree, and we should do
the same wilh the erime of sexual as-
sault.

On that score, T am proud Lo coni-
mend iy State of Michigan for ils
lcading role in bringing rape laws into
the 20th century. In 1975 my State set
an cxample for many other Stales by
pulting a sluircase of sexual assaull
laws into our State code.

i'he most viclent soxual assaulls in
Michigan continue to draw a very
severe  penalty—life  imprisonment.
However, cases involving little or no
violence--cases which onee might have
beenn thrown oul of court—are now
prosceuted as well, and a conviction
oiten resuits.,

Let me ofler a brief picture of the
progress Lids inw has brought ahout in
Mictugan, In Detreil, the conviclion
rate for rape has held steady at 70 per-
ceat sinee 1975, when the sexual con-
duct stutute went into ceffect., The
tuinber ol convictions in Michigan as
a whole jumped hom & per moath
before 18756 to 21 per month between
1976 and 1978.

Many Stales hiave followed this ex-
ample, resuiting in improved convie-
tion rates across the country. Howev-
or, the Federal code maintains the ar-
chaic view of rape as a one-dimension-
al erime. It is crucial that we bring our
Federal standard into line with the
progressive laws of States such as
Michigan, Maryland, and California.

This is not oty important in the lew
sexual assaull cases tried under Feder-
al jurisdiction, it is important in set-
Ling the pace for thinking across our
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Nalion, in crealing a wodel for States
which have not updated their laws.

Why is this so imaportant? Because
there is one forcible rape in our
Nation every 7 minutes., The number
of rapes reported has climbed steadily
over the past decade. However, Lhe
number of convictions nationwide re-
mains at about 50 percent. Too many
sexual eriminals continue to walk the
streets in our country.

By modernizing sexual assaull laws
on the Federel books, we are saying
that 50 percentl is not enoughi, We are
putting tire Federal Goverament solid-
ly kehind the States’ efforts to fight
this unspeakable crime. We are help-
ing set a standard that puts violent
criminals behind barg, and we are as-
suring that all Americans can walk the
strects and live their lives safely and
without fear.
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And convictions are up. Whercas Lhe
national average of 50 -percent convic-
tion rate, in Detroit thie conviction
rate for rape has been held steady at
70 percent since the law was passed in
19%56. Wiien the sexual conduct statute
went into effect the number of convic-
tions in Michigan as & whole jumped
from 8 per month to 21 per month in a
period between 1976 and 1978.

If we can have victims step forward,
have the defendant Lreated as the
problem rather than the victim, if we
can have assurance of swilt, specdy,
and forceful justice, 1 am conlident
that the requirement and the deter-
rent against criminal sexual assaull
will be¢ improved. 1t is & most inipor-
tant problem. Once aguin, I wanl Lo
congratulate Congressinan Hovew for
bringing this to the allention of the
Naltion.

Mr. HOYER. 1 thank the gentleman
for his statement and congreatulate
him ws well for his leadershin and
hard work in the Tormulilion of Chis
legislabion, His office has becn very
much involved. Mr., Carnr personally
has been involved, We Lthink many of
the suggestions he has made and
brought Lo Lhis legislalion have signili-
canliy improved it.,

I want to thiank the gentlemnan from
Michigan. And I point vul that what
he says is absolutely correct, the
Michigan statute which was one of the
first adopted if not the first adoptled in
Lhie Nation, which recognized the ne-
cessity to more specifically define the
actual crimes that were involved in
this case and also to protect the vietim
fromn what historically was in Urials
dealing with Lhe crimes of rape, an
altack on the victim, uniquely in leris
of criminal deiense law; that statute
was a greal step forward for the
Nation; it was the basis of the Mary-
land reform.

And T might say it was also given
preab attention by the States of Quli-
fornia and New Yourk which, very
shortly alter Michigan adopied ils
statute, followed suil, I congratulate
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the gentleman from Michigan fur his
real contribution in this ef{ort.

Mr., CARR. By congratulating me
you really congratulate the Stute leg-
islators in the State of Michigan, the
priucipal sponsor of the bill being
State Representative Mary Brown,

I might ask you to rehearse for us
just briefly the jurisdiction. As you
Loth kunow, the Federal law is not the
primary law of criminal sexual assault
in America, But there are important
arcas of criminal jurisdiction. I think
ib would he helpful on the record for
you to enuinerate that.

Mr. HOYER. 1 appreciate the gen-
tleman’s question.

The jurlsdiction to which this
reform bill will apply is defined in 18
U.S.C. 7 as those lands over which
there is Federal jurisdiction now or
will occur in the future; primarily in
an area that is well known to most
persong, such as the military bases of
our Armed Tforces - either here or
around the world. So that would be a
principsl gitus.

In addition, it will also apply Lo the
maritime jurisdiction of the United
States, as pointed out by Congress-
woman MisuLskr, who serves on the
Committee on Merchant Marine and
Fisherics, She pointed out that vessels
ab sea under the U8, flag and U8, ju-
risdiction will fall under this legisla-
tion as well.

The gentleman (Mr. CARR) is correcl
that the primary responsibility for the
enforcement and formulation of the
criminel laws of this land arce al the
State level, However, as the gentleman
also knows, there were a signilicant
number of prosecutions for rape in
this country under Federal law and we
Lelicve this statute will facilitute the
U.S, atltorneys in Lhe prosccuiion ol
those cases and will also make more
confident victims which, as the gentle-
mai points out, are very reluctant Lo
colne forward, confident in Lhe fact
Livat because of Lthe broad range ol ol-
fenses and the definition of Lhose ol-
fenses legislatively, that the probabil-
ity of conviction of their assailanty has
been substantially heightened.

M. CARIC [ ihank the gentienesn,

One othuer arca where the geativman
enumerated the value of this bill carli-
er Loday was in the Federal prison
system, T think that needs to be said
as well, The bill we inbroduce Loduy is
sex-neubral, It matters not the ~c¢x of
tihe victim or indeed the sex of the ol-
fender; what makes a difference is the
sexual nature of the assault,

And as we know, in prisons through-
oul America, no less the Foderal penal
system, there is a problem of homo-
scxual rape which may, in fact, be
only a violation of prison rules ab this
puint in the. If this bill is passed iuto
law il would, in fact, be an additional
Mederal crinminal offense.

Mr. HOY L 1 Lhink the gentleman
makes a very good point. Certain Fed-
eral correctional facilities, over which
the Pederal Government may have ju-
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risdiction, will be included, During the
Lime that we had hearings in the State
of Maryland in 19875, we had some 20
hearings; miany local correctional fa-
cility persounel testified before us on
the rising incidence ol sexual assaulls
cominitted by Inmates against one an-
other. ‘

And we had many psychologists and
psychiatrists testify as to Lthe very sig-
nificant nature of the trauma that
such crimes perpetrated on the vie-
tims. In many instances because of the
facl they were homosexual rapes, the
trauma on the victim was much great-
¢r than it would have been in a hetero-
sexual rape. 1 think the genileman
makes a good point. This bill will
apply Lo homosexual rape and it will
point out the scriousness of those
kinds of attacks in correctional facili-
ties and will provide additional Lools
for prosecutors to go alfter that kind of
criminal conduct.

Mr., CARR. I thank the gentleman
for his comment and I think one final
discussion should be had on the
record,

In the State of Michigan, and 1 be-
lieve in the State of Maryland and in
other States, their criminal sexual of-
fense laws have shielded the viclim
from having his or her past sexual
conduct be made in evidence in a court
of law, in a so-called rape brial, That is
nob included in this particular picce of
legislation, It was done so inlentional-
ly.

I think the gentleman from Mary-
land ouphit Lo explain Lo Lthose people
wlhio will be looking on as interested
partics, they might be interested in
knowing why.

Mr, HOYER. In Maryland and in
Michigan we proceeded on sort of a
Lwo-Lrack system. One dealt with the
substantive deflinition ol the crime and
the penalties for violation thereof,

1The other, the second track dealt
with the evidence that could be intro-
duced in the prosegulion or defense of
Lhat  crime. ‘The  gentleman  rom
Michigan is referring Lo the latler
aspeet with which we did nol deal in
Lhis legislation,

We did nol do so because Federal
rule 412 already prohibits the intro-
duction of reputation or opinion c¢vi-
dencee of Lhe vietim regarding  past
sexual behavior. Under Lhat rule spe-
cific acts of sexual behavior by the
vietim are also nol admissible exceptl
for very limited purposes, Now, one of
Lhie things thal we were interested Lo
find in the course of our hearings is
that historically, chaslity was not de-
lined as the lack ol sexual relations
with others,

Chuaslity in effect, historically, was a
state of mind., So the repulation for
chastily was effectively a repulation
for clean minds. Obvicusly, over the
years, Lhat changed. What would
happen in the defense of a rape trial is
Lhiat the defense attorney would try to
undermine  the  reputation  of  the
victim; not rewlly Lo say whether or
not that victim had been attacked or
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viciously assaulted but in effeet Lo say
this victim somehow, because of past
experiences, is not as eligible for the
protection of the law us she otherwise
might be,

Clearly, that was, from our perspec-
tive, a prejudiced view., It was also a
view which undermined the quest for
truth, which tried to focus attention
upon the victim rather than at the
crime that had been perpetrated
against the vietim.
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But, luckily, we did not have to deal
with it in this legislation because
Public Law 95-540 which added rule
412 to the Federal rules of evidence
addressed that issue.

Mr., CARR. I thank the gentleman
for his explanation.

Mr. HOYER. Mr. Speaker, I urge
the Members to give very serious at-
tention to this legislation which we be-
lieve is a needed and effective step for-
ward in the prosccution of crimes of
great concern to our society.

GENERAL THADDEUS KOS-
CIUSZKO--VALIANT  SOLDIER,

COURAGEOUS PATRIOT *

The SPEAKER pro tempore. Under

a previous order of the House, the gen-
tleraan rom Iinois (Mr. ANNUNZIO) is
recognized for 5 minules.
o Mr. ANNUNZIO. Mr. Speaker, I'eb-
ruary 12 marked the 238th anniversa-
ry of the birth of Gen, Thaddeus Kos-
ciuszko, the great Polish patriot and
soldier, who made sigiiificanl conbribu-
tions Lo the cause of American
independence. Although he was not a
native American, General Kosciuszko’s
heroic and selfless actions during the
American Revolution were held in
such high esteem that Congress be-
stowed on him the rights and privi-
leges of American citizenship and the
rank of brigadier general.

Tadeusa Andrzej Bonawenlbura Kos-
ciuszko wias born in Mcrecsoweaysni,
Poland, in 1746, and began his educa-
tion in military strategy and engineer-
ing at the Warsaw Corps ol Cadcts,
The King of Poland, impressed with
KKosciuszko’s natural ability in mili-
Lary matlers, sent him Lo I'rance to
purstie further studies, and he devel-
oped an expertise in military fortifica-
Ltion, .

‘I'he news ol the outbreak of hostil-
ities in America kindled Kosciuszko's
imugination and his desive to fight for
the cause of liberty. He abandoned his
commission in the royal Polish forces,
leaving his homeland temporarily to
serve under General Washinglon in
the American response to British op-
pression.

His [first assignment was Lhe con-
struction of a fortification against the
expected allack near the Delaware
River, and for his efforts IKosciussko
was given a colonel’s commission and
was appointed to the stall of General
Gales at Ticonderoga. Kosciuszko was
again able to display his brilliance as o
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military strategisl at the Battle of
Saratoga. The British plan was to iso-
late New England from the other colo-
nies, and by helping to defeal this
strategy and force the surrender of
Britian's general “Gentleman Johnny”
Burgoyne, osciuszko helped bring
France and Spain into the struggle for
American independence, because these
countries now felt that the colonies
had the potential to win,

Perhaps Kosciuszko’s rost impor-
tant undertaking was the construction
of an American fortification at West
Point. His talent lay in his ability to
make use of an area’s terrain for de-
fense purposes, and the British were
forced to change their plans when
they realized that this fortification
was impregnable. Consequently, the
British abandoned the North and the
Hudson Valley and attempted their
defeat of the colonies from the South.
However, Kosciuszko also moved to
the South, and continued to use Lhe
same military tactics, which ultimate-
ly led to the defeat of the British,

Kosciuszko spent 6 years in the
American Army. His long, faithful,
and merilorious service was recognized
in 1783 when Congress made him a
brigadier general, and his brave and
resourceful actions were not over-
looked by America’s Tounding Ta-
thers, He became a true friend of
Thomas Jeflerson, whom he made ex-
ecutor of his will. As a final act of
gratitude and respect, Gen. George
Washinglon nominated General Hos-
ciuszko for membership in the Order
of Lthe Cincinnabi, which has been
formed by the officers of the Conti-
nental Army. His induction into the
order was the highest compliment the
Continental Army could award.

Mr. Speaker, T am proud to join
Polish-Amecricans in the 11th Congres-
sional District of Illinois which I am
honored to represent, and Americans
of Polish descent wll over this Nution,
in cominemorabing the birth of Thad-
deus Kosciuszko, a preabt and Lrue
friend of Lthe United States, His name
will forever remain a symbol of cour-
age [or Awmericans, and people all over
the world, who arc dedicated Lo the
cause of freedom.o

The SPEAKER pro tempore. Under
a previous order of the ITouse, the gen-
Lleinan from 'T'exas (Mr., Gouzsanez) iy
recognized for 80 minutes.

[(Mr. GONZALEZ addressed Lhe
House. His remarks will appear hereal-
ter in the Extensions of Remarks.]

RAY CLOUGHERTY

The SPEAKER pro tempore. Under
a previous order ol the IMouse, the gen-
tleman [rom  Pennsylvania  (Mr.
CovynE) is recognized for 5 minutes,
o Mr., COYNE., Mr. Speaker, in these
political Lhwes iU has bhecome somce-
what fashionable to speak disparaging-
ly ol the contribulions by civil serv-
ants Lo our national well being. Oflen
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