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FEDERAL SENIOR EXECUTIVES TAKE BALANCED VIEW 

ON DRUG TESTING OF FEDERAL WORKERS 

While the Executive Branch is poised to begin a major drug awareness 

program in 1987 and to implement drug testing of Federal employees 

pursuant to agency plans authorized by a presidential order, a 

large majority (68%) of senior Federal executives have important 

concerns about drug testing of government workers. An even greater 

number (81%), however, also accept the need for at least limited 

testing, particularly in positions related to health, public safety, 

or national security, or in situations in which there is probable 

cause to suspect drug abuse. 

The Senior Executives Association (SEA), the professional 

organization for high-level career Federal executives, announced 

today the recently compiled results of its survey of its members 

about drug testing for Federal workers under Executive Order 12564. 

"Nearly half of our members responded within two weeks," said 

President Carol Bonosaro,"an unusually large and quick response for 

a survey of this kind." 

(cont'd) 
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"Our members represent all Federal agencies and the full range 

of executive occupations. Most important, they are responsible for 

supervising the Federal civil servants covered by the Executive 

Order, as they themselves are covered. Consequently, we believe that 

the survey results are a fair representation of the views of Federal 

executives and must be given serious consideration as the Executive 

Order is implemented." 

An examination of summaries of the individual answers reveals that 

a large majority (74%) of the executives would participate in a 

mandatory testing program , though many (24%) would do so under 

protest. A nearly equal number (68%), however, have strong concerns 

about whether the tests are accurate enough to be relied on, would 

violate privacy and confidentiality, might be an inappropriate or 

ineffective use of Federal resources, or are an affront to the 

personal dignity of the innocent majority of civil servants. The 

results also show that a minority of executives (32%) would be 

willing to participate in a purely voluntary program. 

"In view of these concerns," Bonosaro commented, "the Senior 

Executives Association plans to monitor closely the implementation 

of the Executive Order." 

The Senior Executives Association, a professional association 
representing career executives (Senior Executives, super-grade 
employees, and their equivalents) in the Federal government, was 
founded in 1980 with the objectives of: improving the efficiency, 
effectiveness and productivity of the Federal government; advancing 
the professionalism of career executives; advocating the interests 
of career Federal executives; and enhancing public recognition of 
the contributions of Federal career executives. 
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CONCERNED ABOUT 
-------

NOT A PRIOFclTY 
TOP PFU OR I TY 
SECOND PRIORITY 
THIP.D PRIORITY . 
FOURTH PF:IORITY 
FIFTH PF:IORITY 
SIXTH PRIORITY 

Valid Cases 674 

F AL Y 0 
-- ·- -· ·---·--------

Valid 
Value Frequency Percent Percent 

0 31~ 46.7 46.7 
1 48 7, 1 7.1 
2 49 7.3 7.3 
3 76 11. 3 11. 3 
4 68 10.1 10.1 
~ ~~ 8.2 8.2 
6 2 .3 .3 
9 61 ., • 1 9.1 ------- ------ -------

TOTAL 674 100.0 100.0 

"1isainQ Cases 0 

Cum 
Percent 

46,7 
~3.9 
61,1 
72.4 
82.~ 
90.7 
90.9 

100.0 

- - - - - ... - - - - - - - - .. - - - - - - - - - - - - - - -
Q:?3 TESTS AN INVASION OF P~IVACY/RIGHTS 

Valid Cum 
Valu• Label Value Frequency Percent Percent Perc■nt 

NOT A PRIORITY 0 193 28,6 · 2B.6 28,6 
TOP PR I OP. I TY· 1 247 36.6 36,6 ,,.3 
SECOND PRIORITY 2 67 9,9 9.9 7:S.2 
THIP.O PRIOF:ITY 3 ~o 7.4 7.4 82.6 
FpURTH PRIORITY 4 22 3,3 3.3 B~.9 
FIFTH PRIORITY ~ 6 .9 .9 86,B 

9 89 
• 

13,2 13.2 100.0 
: - ■■--- -- ---- --
.TOTAL 674 1(?0,0 100.0 

Valid .Ce.sea 674 "1iaain; Cases 0 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
Q24 INACCURACY OF TESTING 

Valid Cum 
Value Label 

NOT A 
0

PF:IOF:ITY 
TOP PF: I OF: I TY 

Value Frequency Percent Percent Perc■nt 

0 1~2 22,6 22.6 2~.6 
1 1 :'.!t~ 1 0 _ -, t D "I' . ""' -
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Valid Cull 

Yalu• Lat>•l Yalu• Fr•qu•ncy p.,-cent P.,-cent Percent 

NOT A PRIORITY 0 293 43.S 43.S 43.S 
TO~ PRIOFUTY 1 47 7.0 7.0 50.4 
SECOND PRIORITY 2 :56 8.3 8.3 58.e 
THIRD PRIORITY 3 66 9. 8 9.8 68.5 
FOURTH PRIORITY 4 63 9.3 9.3 77.9 

· FIFTH PRIORITY s 75 11.1 11. 1 e9.o 
SIXTH PRIORITY 6 3 .4 .4 89.~ 

9 71 10.5 10.~ 100.0 
--■ ----

TOTAL 674 100.0 100.0 

Valid Cases 674 t'!issinQ Cases 0 

-------------------------- ---------
Cl27 OTHER CONCERNS 

Valid Cum 
Value Label Value Frequ•ncy Percent P•rcent Percent 

NOT A PRIORITY 0 S76 85.S ~-5 8~.5 
TOP PF:I OP.I TY 1 16 2.4 2.4 87.B 
SECOND PFU OP.ITV 2 · 7 1.0 1.0 88.9 
THIP.D PRIORITY 3 17 2.5 2.5 91.4 
FOURTH PRIORITY 4 10 1.5 1.5 ·92.9 
FIFTH PRIORITY s 6 .9 .9 93.B 
SUCTH PRIORJTV 6 20 ~-0 3.0 96.7 

9 22 3.3 3.3 100.0 

TOTAL 674 100.0 100.0 
.,, 

Valid Cases 674 Missing Cases - ·0 



NO 
RESPONSE 

CROSSTABULATION: 
GENERAL ATTITUDE TOWARD MANDATORY DRUG TESTING BY 

THOSE WHOSE POSITIONS ARE NOV SUBJECT TO TESTS 

SHOULD BEi WITH FEV I UlfDER SOME RARELY 
MANDATORY! EXCEPTIORSI CIRCUM-

1 I STANCE 

REYER Row 
Totals 
(percent) 

-==---==---------=-=- --------=--1---=------- -----=----1---=-=-==- =========== 
YES 3 

10, 
----====------==----- =--=-===-- =----------1----------1----c::cc-- ===--------
NO 

==mca===--========= =========== s=--~=====l==========l•zzsz:=•z••I===--======= 
OTHER 1 

3.1' 

I 
I 

-===================== ===•===as::= ========l=========l=======zacl•========= 
TOTALS 
(percent) 

31 
21.4 

32 
22.1 

30 
20.7 

34 
23.4 

18 
12.4 

TESTATT•GENERAL ATTITUDE TOVllD DRUG TESTING 
SHOULD BE MANDATORY= Answered yes to question 1 on the survey 

SHOULD BE MANDATORY: 
WITH FEW EXCEPTIONS• Answered yes to 7 or aore of the conditions 

specified in question 3 on the survey 
UlfDD SOME CilCUKSTllCI • Answered yes to 4 to 6 of the conditions 

specified in question 3 on the survey 
RARELY• Answered yes to 3 or less of the conditions specified in 

question 3 on the survey. 
REYER• Answered yes to question 2 on the survey 



CROSSTABULATION: 
GENERAL ATTITUDE TOWARD MANDATORY DRUG TESTING BY 

THOSE WHO WILL SUBMIT TO KAHDATORY TESTS 

SHOULD BEIVITH FEV IUNDER SOME !RARELY 
KAHDATORYIEXCEPTIONS ICIRCUM- I 

!STANCE I 

INEVER 
I 
I 

IRow 
!Totals 
I (percent) 

-----------====c==--1==-=---=-1=---------1------=---1--------==1-----=-----
NO 9 I 6 8 13 4 40 
RESPONSE 4.9\ 2.9\ 4.2\ 7.8\ 2.2% 4.3% 

YES 
WILLINGLY 

169 
12.9\ 

156 
21.9\ 

77 
10\ 

35 
2.9% 

29 
11.1, 

466 
50.4\ 

==s=============zc==zl-===•=:=c--cl====z====•=l=====c==••l======•ccal=========== 
YES, 1 23 58 67 I 76 225 
PROTEST .5\ 11.3\ 30.4% 40.1% 42% 24.3% 

NO 2 11 15 33 61 
I 1\ 5.8% 9% 18.2% 6.6\ 

--s.=---=-=-===--==l=-====---l--=---===l-------=1--------1------=---
DOR'T 3 I 16 . I 37 36 I 39 I 131 
DOV 1.6\ I 7.8\ I 10% 2.9\ I 11.1\ I 14.2\ 

ALREADY 
TESTED 
-=-==-=-I 
TOTALS 182 I 
(percent) 19.7 I 

1 
.5\ 

204 
22.1 

191 
20.6 

TESTATT•GDERAL ATTITUDI TOVllD DRUG TESTING 

1 
.6 

167 
18.1 

181 
19.6 

SHOULD BE MANDATORY• Answered yes to question 1 on the survey 

SHOULD Bl MANDATORY: 

2 
.2, 

925 
100\ 

VITB rn EXCEPTIONS• Answered yes to 7 or aore of the conditions 
specified in question 3 on the survey 

UHDIR SOKE CIICUMSTANCE = Answered yes to 4 to 6 of the conditions 
specified in question 3 on the survey 

llllLY • Answered yes to 3 or less of the conditions specified in 
question 3 on the survey 

IIIVD • Answered yes to question 2 on the survey 



•I• . . , 

NO 
RESPONSE 

CROSSTABULATION: 
GENERAL ATTITUDE TOWARD KAHDATORY DRUG TESTING BY 

THOSE WHO WILL SUBMIT TO VOLUNTARY TESTS 

SHOULD BEi WITH FEW I UHDER SOKEI RARELY 
KANDATORY EXCEPTIONS! CIRCUM- I 

8 
4.4' 

6 
2.9, 

I STANCE I 

8 
,.2, 

NEVER 

5 
2.8% 

Row 
Totals 
(percent) 

40 
4.3% 

=======-=========== ======~·===l===--=-:==1-==== = == ========- =====-===== 
YES 

NO 

DON'T 
KHOV 

ALREADY 
TESTED 

149 
12.9% 

13 
7.1' 

11 6, 
1 

.5 

88 
43.1% 

66 
32.4\i 

43 
21.1, 

1 
. 5, 

37 19.,, 
101 

52.9, 

'' 23, 

1 
.s 

14 
8.4% 

117 
10.1, 

22 
13.2% 

1 
.6 

10 
5.5% 

144 
79.6% 

21 
11.6% 

298 
32.2% 

441 
47.7% 

141 
15.2% 

4 
.4, 

m========-=========l=====--=-==l=-::rr:rzr:a 1-=-==...---=1---------1---=-----
OTHER 

TOTALS 
(percent) 

182 
19.7 

204 
22.1 

191 
20.6 

I I 1 I 1 
I I .6 I .1, 

-l=======l=---=====l==rm== 
167 181 I 925 

18.1 19.6 I 100, 

TESTATT-GDEllL ATTITUDE TOVllD DRUG TISTIKG 
SHOULD BE KANDATORY = Answered yes to question 1 on the survey 

SHOULD BE KANDATORY: 
VITB FEW EXCEPTIONS• Answered yes to 7 or aore of the conditions 

specified iD question 3 on the survey 
UNDER SOME CIRCUMSTUCE • lnnered yes to 4 to 6 of the conditions 

specified ia question 3 on the survey 
RARELY• Answered yes to 3 or less of the conditions specified in 

question 3 oa the survey 
REYER• Answered yes to question 2 on the survey 
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CROSSTABULATION: 
GENERAL ATTITUDE TOWARD MANDATORY DRUG TESTING BY 
THOSE WHO THINK THE ASSOCIATION SHOULD FILE SUIT 

SHOULD BEi WITH FEW I UHDER SOMEI RARELY 
MANDATORY! EXCEPTIONS! CIRCUM- I 

I STAJfCE I 

NEVER Row 
Totals 
(percent) 

--•====•=====s=======l•c=====za==l•==zcc=s:c==l•=========l•=========I========•== 
NO 4 I 5 5 14 3 31 
RESPONSE 2.2\ I 2.5\ 2.6\ 8.4\ 1.7\ 3.4\ 
=====================I=========== =========l==========l==========I=========== 
YES 4 33 64 86 123 I 310 

2.2\ 16.2\ 33.5\ 51.5\ 68\ 33.5\ 
------=~-----==-----=1=-=---===-• ==•=a:=----- ----------1----------,-----------
NO 168 135 63 30 I 27 423 

92.3\ 66.2\ 33\ 18\ 14.9\ 45.7\ 
a:c•-=•=•••-=----=-===f==--=-=ssL: ======----- --=-------1----==-c--l----=------
DON'T 
DOV 

6 
3.3\ 

31 
15.2\ 

59 
30.9\ 

37 
22.2\ 

28 
15.5\ 

161 
17.4\ 

=--==--=•============!========== ==~=-====== ==========l==========I========== 
TOTALS 182 204 191 167 181 I 925 
(percent) 19.7 22.1 20.6 18.1 19.6 100\ 

TESTATT=GENERAL ATTITUDE TOWARD DRUG TESTING 
SHOULD BE MANDATORY= Answered yes to question 1 on the survey 

SHOULD BE MANDATORY: 
WITH FEW EXCEPTIONS• Answered yes to 7 or more of the conditions 

specified in question 3 on the survey 
UHDER SOME CIRCUMSTAJfCE • Answered yes to 4 to 6 of the conditions 

specified in question 3 on the survey 
lllELY = Answered yea to 3 or less of the conditions specified in 

question 3 on the survey 
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Bxecutive Summary 

As the litigation develops at the appellate level, there are 
growing indications that the Courts of Appeals will not .be as 
hostile to various kinds of drug testing as several District 
Courts have been in recent opinions. In HcDonell v. Hunter, the. 
Eighth Circuit has essentially reversed one of the leading 
district court decisions holding random testing of public 
employees - in that case prison ·guards - to violate the Fourth 
Amendment. The Court noted that urinalysis was not as intrusive 
as a blood test, and, acknowledging the legitimate interest in 
prison security and the diminished expectation of privacy of 
prison employees, held that random testing of prison guards was a 
reasonable search. (A copy of the opinion is attached.) 

Similarly, in NTEU v. Von Raab, the Fifth Circuit granted 
our motion for an expedited appeal and set oral argument for 
February 3. A stay panel of the Court took our motion for a stay 
pending appeal under advisement, and on January 14, ultimately 
denied the motion, but invited the merits panel to reconsider the 
matter. The per curiam opinion of the stay panel noted that •the 
customs Service has presented a substantial case on the merits,• 
and agreed with our characterization of the •unsettled state of 
the law.• As the argument on the merits was only three weeks 
away, the panel felt that denying a stay for that period was not 
an undue hardship on Customs. One member of the panel, Judge 
Higginbotham, specially concurring, discussed the merits and 
raised serious questions about the correctness of the district 
court's holding. (A copy of the opinion is attached.) 

Finally, the serious consequences of drug use to the public 
welfare was sadly suggested in the investigation of the fatal 
train wreck near Baltimore on January 4. Both the engineer and 
the brakeman of the Conrail locomotive that ran a stop signal 
tested positive for cannaboids in their urine_. This testing was 
undertaken pursuant to FRA regulations that are presently being 



defended by the Civil Division in the Ninth Circuit. We 
initially prevailed in the District Court, which refused to enter 
a stay pending appeal. · The Ninth Circuit entered a stay, and the 
Supreme Court reversed, allowing continued testing under the 
regulations while the case on the merits proceeds. NTSB 
investigators had re-enacted the catastrophe earlier, and were 
able to stop a locomotive before collision by throwing on the 
emergency brakes at the same point the brakeman said he took that 
action before the crash. At this time, however, NTSB has not yet 
officially concluded that the crash was caused by drug-induced 
human error. 

HIGHLIGHTS 

Pending cases - Federal Participation 

o Fifth Circuit denies stay pending appeal 
for -order enjoining customs Service testing 
program 
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Oral argument scheduled for February 24th 
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Merit Systems Protection Board upholds 
discipline of prison guards for 
off-duty drug use 
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PENDING CASES - Pederal Participation 

o National Treasury Employees Union v. Von Raab, No. 86-3552 
(E •. D. La.), appeal pending, No. 86-3833 (5th Cir.) 

o National Treasury Employees Union v. Reagan, No. 86-4058 
(E.D. La.) 

On January 14, 1986, a panel of the Fifth Circuit denied the 
custom Service's request for a stay pending appeal of District 
Judge Collins' order enjoining Customs' drug testing program. In 
a J2.ll curiam decision, the panel found that, 1 although •the 
customs Service has presented a substantial case on the merits,• 
little purpose would now be served by granting a stay since the 
appeal was being expedited and argument would be heard in less 
than three weeks on February 3, 1986. The ruling was without 
prejudice to •full reconsideration• by the members of the 
different panel that would hear the merits of the appeal. 

one member of the panel, Judge Higginbotham, specially 
concurred, pointedly noting that *the basis for the district 
court's ruling is, at best, problematic.• Judge Higginbotham 
questioned the existence of a privacy interest in unobserved 
urination, adding that *[t]here is a substantial question whether 
requiring the samples as a condition of hire for the three job 
categories is a search or seizure at all.• He further pointed 
out that: 

If the government has the right to insist 
upon proof that its policemen of drug dealers 
not be drug users, and surely it does, the 
reasonableness of any invasion of right and 
the correlative reasonableness of the 
expectation of privacy is a function of the 
relevance of the job requirement to the job 
to be done. Certainly it is permissible, 
even essential, that persons selected for 
these jobs not be users of illegal drugs. 
The decision by the executive branch that 
this testing is necessary is entitled to some 
deference and I find no record basis here for 
a substitution of judicial judgment. 

The judge went on to state that the district court's Fifth 
Amendment ruling on self-incrimination was •in error,• as was the 
court's ruling that the testing violated the Fifth Amendment 
because of alleged unreliability. 
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At the district court, on the same day as the Fifth 
Circuit's ruling, District Judge Collins found that there was no 
basis for a finding of contempt against the customs Service in 
CQmplying with his injunction enjoining the drug screening 
program. 

In the Executive Order case, we have served discovery 
requests upon the plaintiffs and our answers to plaintiffs' 
discovery requests will be filed in the near future. In 
addition, on January 6, 1987, we withdrew our motion to dismiss 
the action for lack of ripeness with respect to any pure issues 
of law raised by a facial challenge to the Executive Order. With 
the substantial passage of time since the filing of the complaint 
and the likelihood that one or more agencies will finalize 
programs to implement the Executive Order in the near future, the 
ripeness argument was withdrawn but only as to issues that can be 
framed without the need to refer to a specific agency program. 

* * * 
o National Federation of Federal Employees v. Weinberger, 640 
F. Supp. 642 (D.D.C.J, appeal pending, No. 86-5432 (D.C. Cir.) 

Briefing of the appeal has now been concluded and argument 
is scheduled for February 24, 1987. Should the o.c. Circuit 
disagree with the district court on the jurisdictional issue, the 
court may reach the merits of Fourth Amendment challenge to the 
Army's civilian testing program which has been briefed by the 
parties. 

,t ,t ,t 

NEW DECISIONS 

o HcDonell v. Hunter, Appeal No. 85-1919 (8th Cir. Jan. 12, 
1987) 

The Eighth Circuit has reversed one of the leading district 
court decisions holding random drug testing of public employees 
such as prison guards to violate the Fourth Amendment. Although 
the court of appeals he1d that drug testing was subject to the 
Fourth Amendment, the court found that •to]fficials have a 
legitimate interest in assuring that the activities of those 
employees who come into daily contact with inmates are not 
inhibited by drugs or alcohol and are fully capable of performing 
their duties.• The court then found that •the only way• this 
interest can be protected •in a satisfactory manner is to permit 
limited uniform and random testing• which is •the least 
intrusive• method available to assure a drug-free workplace. The 
court added that such testing should be conducted pursuant to 
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certain guidelines, including that the testing be unobserved, 
which are consistent with the requirements of the Executive 
Order. 

o Richard Spence v. Hal Farrier, Appeal No. 85-1902 (8th Cir. 
Dec. 24, 1986) 

The Eighth Circuit affirmed a lower court judgment upholding 
random drug testing of state prisoners. The court of appeals 
found that random testing did not offend a prisoner's limited 
expectation of privacy, particularly as •unauthorized use of 
narcotics is a problem that plagues virtually every penal and 
detention center in the country.• The court also rejected a due 
process challenge to the state's use of EMIT for both initial and 
confirmatory testing noting that •the margin of error [for EMIT] 
is insignificant in light of institutional goals.• 

o William B. Kruger v. Department of Justice, Dkt. Nos. 
7528510621, 7528510648-49 (Merit System Protection Board Jan. B. 
1987) 

On January 8, 1986, the Merit System Protection Board held 
that the job-relatedness requirement of •nexus• under the Civil 
Service Reform Act allowed disciplinary action to be taken 
against three Bureau of Prisons guards for off-duty drug use. 
The Board distinguished an earlier decision, Merritt v. 
Department of Justice, 6 M.S.P.R.585 (1981), on the ground that 
the drugs had been used in public, and overruled Merritt's 
limitation that discipline was authorized only when there was •an 
actual impairment in service efficiency.• The MSPB held that 
illegal drug use for such law enforcement officers was 
incompatible with the employee's duties, the agency's mission and 
would impair public confidence in the agency. In so ruling, the 
Board modified the proposed sanction of removal to a 60 day 
suspension in light of the provisons of Executive Order 12564 and 
recent legislation encouraging rehabilitation of federal 
employees who use illegal drugs. 
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United States Court of Appeals 
P'OII THE KIGHTH CIRCUIT 

11o. 85-1919 

Alan P. McDonell, M. Lee • 
CUrranA and Sally Phip~•• • 
In4ivi ually and on be alf of • 
all others •imilarly aituated, • • 

Appelleea, • • 
v. • • 

Appeal fro• the United Stat•• 
Diatrict Court for the southern 

luaan Bunter, Jean Sebek, • District of Iowa • 
Russell Behrends and Harold • 
Farrier, • • 

Appellant•. • 

Submitted, February 12, 1986 

l'iledr January 12, 1987 

Before LAY, Chief Judge, aoss and WOLI.,MAN, Circuit Ju49••· 

IOSS, Circuit Judge. 

This ia a cl••• action challenging the constitutionality of 
an Iowa Department. of correction• policy under 42 u.a.c. I 
1983. Thi• policy •ubject• the correctional in•titution 

eaployaes to eearches of their vehicles · and of their peraon• ~ 
including urine, blood, or 'breath ~••ting, upon the r•ciu••t. of 

Department official•. The naaed plaintiff• are Alan McDonell, 
Le• o.irran, and &ally Phipps. The certified claaa conaiata of 

' all individuals employed by ·tb• towa Department of correctlona at 
ita varioua inati tut ion• who are covered° by the Department•• 
••arch policy. 
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1'he 4iatrict court1 enjoined Departaent of correction• 
official• and their a9enta from enforcing thia aeudh policy 

except ·tn ·certain li■i tee! circua•tanc••, unl••• the ••arch i• 
buecS apon a r•a•onabl• auapicion. We a!fira the c!iatrlct· 
court•• o,cter •• herein aodified. 

Plaintiff McDonell was employed •• a correctional officer 
firat at the Men'• Reforaatory at Anaao1a (Anamoaa) an4 later at 
another correctional institution. Plaintiff• curran and Phippa, 
at all ti••• ■aterial to this action, were •■ployed at the Iowa 
Correctional Institution for Woaen at Mitchellville 
(Mitchellville). 

Defendant Hunter i• the Superintendent and chief executive 
officer of Mitchellville. Defendant Sebek i• the Security 
Director of Mitchellville, and ia reaponaible for the 
illpleaentation and enforcement of the Departaent'• policy. 
Defendant Behrends is the Acting Deputy Warden of Anamoaa, and ia 
reapon~U:>le for the iaple11entation of the Departaent •• policy. 2 
Defendant Farrier i• Director and chief adainiatrative officer of 
the Iowa Department of Correction•, and i• re1ponaible for the 

. eupervi•ion and operations of Anaaoaa, Mitchellvil te, and ot.her 
correctional inatitutione. 

When MeDonell waa •~ployed at Anamosa in 1979, he aigned a 
conaent to ••arch . fora. 3 In January 1984 th• auperviaory 

1'1he Honorable Harold D. Vietor, United State■ Diatri~ 
Ju49• for the Southern Diatrict of Iowa. 

2The policy in effect at the time of the diatrict court•• 
order l• attached•• APP•ndix A~ The reviaed Policy 11 attached 
•• Appendix a. 

3A copy of thla for• ia attached to thi• opinion•• Appendix 
c. 
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_peraonnel at Anaao■a requeeted McDonell to undergo urinalyala 
becauae be bad ~een aeen with individuals lfho were 1:Nalng 
lnveatipted for poaaible drug-related activitiea. McDoD•l1 
refuec! and aa a reault hia eaployaent waa terainatec!. Shortly 

thereafter he waa reinatated with loe• of ten day•• pay •n4 -• 
traneferred to another inatitution. 

In Auguat of 1983, employ••• at Mitchellville were pr•••nted 
a ••arch con■ent fora4 to aign. · Plainti!fa Curran and Phippe 

refuaed to •ign. While there waa di•puted evic!ence that the■e 
employees were tol4 that i! -they did not aign, they wou14 not 

receive their paychec~a, they did in fact receive paycheck• and 
they have not been diacharged or di ■ciplined for refu•ing to 

•1vn. 

Plaintiff• ■ought declaratory and injunctive relief an 
behalf of thea■elve■ and the clasa 5 they repreaented, claiain9 
the poliey6 violate• the fourth amendment to the United State• 
conatitution and plaintiff•' conetitutional right to privacy. 

A preliainary injunction was iaaued in Pebruary 1984. 0n 

appeal it waa affirmed. McDonell v. Hunter, 746 F.24 785, 787 

(8th Cir. 1984). rn July 1985, the di•trict court i•aued it• 
final order. The diatrict court held that ••arches of 

correctional nployeea, including urinalY•••• and of their 

4A copy of thi ■ form i ■ attached to thia opinion as Appandi~ 
D. 

5The d1atrict court found that there were approximately 1750 
correctional institution employees of the Departaent who are 
within the certified claa■• 

1 '1'he district court noted that, al though the Departaent •• 
policy•• written did not expreaaly mention •ubmi1aion of blood, 
urine and breath ■ample•, there waa no dispute that the policy 
wa• oon■idered to include •ubmi ■•ion of auch sample•. '!'he 
revieed veraion of th• J>epartment '• policy do•• ••ntion 
urinalyaia and blood teat•. 
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veblcl•• aay be aade only on the 1:>aaia of reaaonabl• ■uapicion, 
with certain apeei fiec! exception•. 7 The diatrict court founcS 

that ~be P?licy challenged here waa 4eaigned to aerva aecurlty · 
requlrwnta at th• atate•• c9rrectional facilitiea, but that tM 

eaploY••• had legitimate, although diainiahed, expectation• of 
privacy while in the correctional inatitution. 1l'he court 
balanced the ■tat••• interest in aecurity again&t the 
infringement upon the lndi~idual employee' ■ right to privacy and 
deter•ine4 that reasonable suapicion, rather than probable cauaa, 
waa the appropriate atandard for conducting ■trip ••arch•• and 
·urinaly••• of employees. Th• district cour~ order allows vehicle 
••arch•• within the confines of the inatitution to be conducted 
randomly or by •Y•t•matic random •election. Searches of 
eaploy•••' vehicle• within the in,titution'• confinea, other than 
uniformly or by ay■tematic random •election were permitted only 
on the baa is of a reaaonable au.apicion. 

II. Bearahe■ 

'l'he fourth amendment to the United Stat•• constitution 
provides thata 

[tJhe right of the people to be aecure in their 
persona, house•, paper■, and effects, again•t 
unr•••onable eearche1 and aeizures, shall not be 
violated, and no Warrants •hall iasue, but upon 
probable cause, aupported by Oath or affirmation, and 
particularly de1cril)ing the place to be aearched, and 
the per1ona or things to be aeized • 

. . 
The -baaie purpo•e of the fourth •••ndment, which ia enforceable 
againat the at.at•• through the fourteenth amendment, New J•r••Y 
v. ~.L.o., 469 U.S. 325, 334 (1985), i• •to eafeguard the privacy 
and aecurity of individual• againat arbitrary invaaiona by 

9overnaental officiala," Camara v. Municipal Court, 387 u.s. 523, 

7'1'he text of the diatrict court•• order entered . July 9, 
1985, 1• included•• Appendix E to thia opinion. 
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528 (1967). Th• fourth •••ndaent iapoaea a •■tan4ar4 of 
•reaaonabl•n••• • upon the ezerciae of diecretion by governaent 
officlala.• Delaware v. Prouae, 440 U.S. 648, 653-54 (\179). 
•The ~••t . of reaeonablen••• uncSer the Pourth Alaen4aent 1• -.ot 
capable of preciee definition or aechanical application. ln uob 
CF••• it requires a balancing of tbe nee4 for the partlcalar 
••arch &CJainat tbe invaaion of paraonal ri9hta tbat th• •••rch 
entail■ .w Bell v. Wolfiah, 441 U.S. 520, 559 (1979) .... al•o 
lllinoia v. Lafayette, ,62 U.S. 640, 644 (1983)1 Delaware v. 
trouae, aupra, 440 U.S. at 654. 

Defendant• argue that to aaintain aecurity and intercept 
contraband it ia neceaaary that they be allowed to requaat atrip 
•••rchea of correction■ officers baaed on aere •uapicion. 
Defendant• alao argue that plaintiff• have no reaaonabl• 
expectation• of privacy within the inatitutiona in light of their 
aigning eonaent foraa. 

correctional inatitution1 are unique place■ •fraught with 
••rioua ■ecurity danger•.• Bell v. Wolfish, ■upra, ,41 U.I. at 
559. W~tbin the wall• of the correctional in1titution, •a 
central objective of priaon a4ainiatrators i• to aafeguard 
in•titutional aecurity.• Hunter v. Au9er, 672 P.24 668, &74 (kh 
Cir. 1982). To achieve thi• goal priaon admini1tratora have the 
reaponsibility •to intercept and exclu4e by all reasonable •••n• 
all contraband emuggled into the facility.• I4. -

In analyzing the 1ntruaion on th• individual'• fourth 
aaenda•n~ intereata, there auat be a legitimate expectation of 
privacy. To deteraine if an ln4ividual •• expectation· of privacy · 
i• l•giti:■ate, there auet be both an actual aubjective 
expectat~on and, even aor• iaportantly, Rud•on v. Palmer, 468 
U.I. 517, 525 n.7 (1984), that expectation auat be on• ~ich 

-5- . . 
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aociety will accept as reaaonable. 8 Kat& v. United Stat••• 389 
u.s. 347, 361 (1967) (Harlan, J., concurring). 

Wbll•· correction officers retain certairt expeetationa of 

privacy, it ia clear that, baaed upon their place of eaployaent, 
their aubjective expectation• of privac:y are c!iminiahed while 
they are within the confines of the prison. Security • Law 
Bnforeement Employee•, District Counei 1 82 v. Carey, 737 P. 2d 

187, 202 (2d Cir. 1984). We belleve that •ociaty i• prepared to 
accept this expectation of privacy as rea•onable although 
diain11hed "in light of the difficult burden• of aaintaining 
safety, order and 1ecurity that our society imposes on thoae who 
ataff our priaons.• Id. -

'l'h• Supreae Court baa held that warrantless aearc:hea •are 
e!_ .!!. unreaaonable under the Fourth Amendment--aubject only to a 
few specifically established and well-delineate4 exceptions.• 
Katz, supra, 389 U.S. at 357. lxceptiona have been aade •where a 
legitimate governmental purpose aak•• the intrusion into privaey 
reaeonable.• carey, •upra, 737. P.2d at 203. 

Jn light of the legitiaate governmental intereat in 
aaintaining •ecurity at correctional institutions, it ta our 
view, as it ls that of the Second Circuit, that a reaaonable 

~u•picion atandard •hould be adopted for atrip ••archea of 
correction officer■ While working in correctional facilitl••· 

I 

.!!· at 204. Aa thia court •tated in Hunter v. Auger, ,•upra, 
•[w]e.believe that thia atandard ia flexible enough to afford the 

full aeasure of fourth amendment protection without poaing an 
inauperable barrier to the exerc:i•• of all ••arch and 'eei cure 
powera.• Hunter v. Auger, •upra, 672 P.24 at 674. 

~ 81n deacribing conatitutio~ally protected privacy lnteraat•, 
the Supreae Court u••• the words •rea■onable" an,S •1egi tiaate• 
intei:changeably. C&li fornia v. Ciraolo, tJ. s. , , 106 - --
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I A reaaonabl• auapicion atandar4 baa been upheld •• ~h• 

appropriate atanc!ard for conduct·ing body ••arch .. of Ill priaon 

viaitor•• 1'horn• v. Jon••• 765 F.2d 1270, 1277 (5th .Cir. \NS), . 
cert. denied, __ u.s. __ , 106 s.ct. 1199 (1986)r Bunter•• 

Aus,er, aupra, 672 P.24 at 674: (2) peraon1 at the C:O\lfttry'a 

border• a United ltate1 v. Ogberaha, 771 P. 2d · 655, 658 ( 2d Cil'. 
1985), cert. denied, u.s. , 106 s.ct. 887 (1986): United - -States v. Aabury, 506 r.~ 973, 975-76 (24 Cir. 1978), United 

State• v. Afanador, 567 F.2d 1325, 1328 (St.h Cir. 1978), (3) 

arreatees1 Jones v. Edwarda, 770 P.2d .739, 741 _ (8th Ctr. 1985) 

<•trip search conducted following arreat for animal 1ea1b law 
violation): Oil•• v. Ackerman, 746 P.24 614, 615 (9th Cir. 1984), 

cert. denied, u.s. , 105 s.ct. 211, (1985) (atrip ••arch - -of one arre■ted for ainor traffic offen•••>r Mary Beth G. v. City 
of Chicago, 723 F.2d 1263, 1273 (7th Cir. 1983) ( ■trip March of 

women arrested for ai■demeanor offeneea, done while WQaen were 
awaiting arrival of bail aoney): and (4) pri•on guard•• Security 
, Law -!nforcement bployeea, Di ■trict Council 82 v. Carey, aupra, 
737 F.24 at 203-04: accord Armstrong v. N•w York State 
Com■i••ioner of Correction~, 545 P.SUpp. 728, 731 (s.n.5.Y. 1982) 
(requiring "articulable facta• aupporting belief that employee 
was concealing contraband on hi1 person: cf. Gettleman v. Werner, -

• , . f 

377 P.Supp. 445, 452 (W.D. Pa. 1974) (rea1onable auapicion found, · 
but a federal court abould •t,e reluctant to intervene• in priaon 
administration aattera). 

The reasonable auapieion atandard requires official• to baa• 
strip eearchea on apeci fie object! ve facts and rational 
inferences they are ·entitled to draw from those faete in light of 

~heir experience. tt require• individualized auapicion 
apecifically directed to the peraon who i• targete4 for the atrip 

••arch. Hunter v. Auger, aupra, 672 F.2d at 674-75. Without 
reaaonable, articulable ground• to auar,ect an individual •ploy•• 
of ••cretlng contraband on bl• per.aon, a •trip aearch of that . 

a.ct. 1809, 111, n. 4 (1986). 
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aploy•• i• unraaaonabl• unc!er the fourth -•nd .. nt. we thlla . 

a!fira . th• .c!iatrict court•• orc!er regar4ing ■trip •••rcbM of 
oorrectional facility eaploY•••• 

•• · UrinalY9ia 

Urinaly•i• ha• been deteraine~ to be a ••arch anc! aei&ure 
vi thin the aeaning of t~• fourth aaendaent. c~pu• v. Ci tY of 
Plainfield, No. 86-2992, ■lip op. at 7-8 (D. R.J. lept. 18, 
1986), Jones v. McKenzie, 628 P.Supp. 1500, 1508-09 .(D. D.c. 
1986), Allen v. City of Marietta, 601 F.Supp. 482, 488-89 (R.D. 
Ga. 1985)1 Storms v. Coughlin, 600 P.Supp. 1214, 1217 (I.D.R.Y. 
1984)1 In r• Patchogue-Medford Congre•• of Teacher• v. loarc! of 
lducation, 505 R.Y.S.2d 888, 889 (N.Y. App. Div. 1986)r city of 
Pala Bay v. Bauman, 475 So.2d 1322, 1325-27 (Pla. Di•t. Ct. App. 
1985), £!.• Everett v. Rapper, 632 F.Supp. 1481, 1484 (R.D. Ga. 

1986) (no ••arch occurred anc! there wa• no fourth uenc!aent 
violation where ••ploy•• refu■ed to take urinalyai• teat). Jn 
addition, the Third Circuit ha• implicitly held that th• fourth 
a■andaent applies · to urinalyaia. Shoemater v. Randel, 795 P.2c! 

1136, i1,2 (3d Cir. 1986). 

In '4l•n v. City of Marietta, aupra, and Capua, ■upra, the 
court• compared urine teating to the involuntary taking of a 
blood •ample. •Though urine, unlike blood, ia routinely 

diacharged from the body ao that no actual [pby•i cal] f.ntru.ion 

la required for it• collection," both can be •analy&ed in a 

••~ical laboratory to 4i■covar numerou■ phyaiological facta about 
the i:,eraon fro■ whoa it ca•••• ~apua, aupra, •lip op. at 7. 'l'he 
Supr••• Court baa held that the involuntary adminiatration of a 

,bloocS teat •plainly involve•• the fourth a■endaent, Nhlc:b 
provi4•• that • 'the ri,ht _of the people to be ••cure in their. 
peraona • • • ahall not be violate4.'" (J!:mpha•i• added). 
Schmerber v. California, 384 u.s. 757, 767 (1966) (quoting th• 
fourth aaendment in part). we'agr•• with tho•• court• which bave 
held that u~inalyai• la a •••reh and ••izure within tba ■•an~ng 
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of th• fourth aaendaent. 

llavinv deterained that urinalyaia i• a ••arch and aalaor•• ·: 
we 1001' to a 'balancing of •the need to aearcb againat ~be 

in•••lon which th• aearch entaila.• camara, aupra, 387 v.s. at 
537. Iowa Departaent of Correction• official• ••••rt a •trong 
need to••• that priaon guard• are not working while under the 
influence of drug■ or alcohol. Official• argue that pri•on 

! 

••curtty c!eaanda that tbo•e wbo have contact with inmate• auat be 

alert at all ti•••· They alao urge that the uae of 4ru~• by a 
correction officer ia aoae poaitiva indication that euch officer 
■ay bring druga into the priaon for the uae of the inaate. 

Urinalyai• properly •dminiatered i• not aa intruaive •• a 
•trip ••arch or a blood te1t. While the pri•on official• have 
the aame legitimate intere■ t in aaintaining pri•on ••curity 
4i•cua■ed supra, the infringement upon the privacy intereat of 
correctional . lnatitution employ•••• already 4iminiahe4, ia 
l••••ned. Official• have a legitimate interest in aa1uring that 
the acti vitiea of those ,:aployees Who come into 4aily contact 

! 

with inaat•• are not inhibited by drug• or alcohol and are fully 
capable of performing their dutie■• 

ln Shoemaker v. Handel, eupra, tbe Third Circuit upheld 

random ••lection by lot for urine testing oi jockeya •• well u 
daily breatbalyze~ testing. 'l'he court aai4 the atate had a 
"•·trong intereat in a■auring the public of the integrity cf the 
peraons engaged in the horse racing induatry.• Shoemaker v. 
Hanc!el, aupra, 795 F. 2d at 1142. In approvin9 thi• 

ac!ainiat.rative aearch exception to the warrant requirement, the 
court looke4 firat to a atrong at.ate interest in conducting an 
unannounced ••arch and aecond, to a reduction in the juatifiabl• 
privacy expectation of the aubjec:t of the aearch. Jd. We -believe the at.at•'• interest in aafeguarding the aecurity of lt• 
correctional inatitutlona ia at' l•••t •• strong •• ·it.• intereat 
~n aafeguarding ~h• integrity of, and the public conft4ence in, 



the bor•• racing inc!uatry. on December 1, 19$6, th• IUpreae 
court d•ni-4 certiorari in thla ca••· __ u.s.L.w. _. 

1farrant1••• ••arch•• of 90vernment -ploy••• have been toua4 
reaaonabl• where the •••rche• were directly relevant to tbe 
•ploy9••• perfor■ance of hia duties and the cao••rnHDt'• 
perforaance of it• 4utie•. .!!.!. .... u_n __ i_te_d_S __ t_a_t_e_a_v __ ._1_1o_k_, 118 l'.2c! 
1019, 1021 (D.c. Cir. 19~1): Allen v. City of Marietta, aupra, 
601 P.Supp. at 489-90, and caaea cited therein. We agree with 
the Allen court that urinaly1ea are not unreaaonable when 
conducted. for the purpoae of deter■~nin9 whether correction• 
e■ploy••• are using or abueing drug• which would affect their 

. I 

ability to safely perform their work within the priaon, •a unique 
place fraught with aeriou■ aecurity dangers.• Bell v. Wolfith, 
aupra, 441 U.S. at 559. In our opinion the uae o! drugs by 

-ployeea who coae into contact with the inmatea in aed i wn or 
' aaxi■u■ eecurity facilities on a regular day-to-day basia po••• a 

real threat to the ••curity of the prieon. The only way thi• can 
be controlled in a •ati ■factory aanner la to per■it liaitea 
uniform and randoa testing. · 'l'he l•aat intruaive ••tho4 of doing 

eo i• _through u•• of urinalY•••. In our opinion 1 t la also 
logical tq •••u■e that employ••• who use the druga, and who oo■e 
into regular contact with the pri■onere, are ■ore li'kely to 
aupply drugs to the inmates, although the trial court 414 not 
agree with thi• obaervation. 

Becauae the institutional intereat in prison ••c:urity l• a 
central one, because urinaly••• are not nearly so intruaiva •• 
body aearches, Sho~maker v. Handel, 608 P.Supp. 1151, 1158 (D.C. 
•.J. 1995), aff'd, 795 P.2d 1136 (3d Cir. 1986), and becau,e thi■ 
li■ited intru1ion into the guard•• expectation of privacy 1■, we 

1-li•••• one which aociety will accept•• reaaonable, we ■o4ify 

the diatrlct court•• order and hold that urinalY••• -y be 
perfor■ed uniformly or by •Y•~••atic random •election of tho■• 
e■p1oy••• Who hav• regular contact with the prisoners on a 
day-to-day . ba•l• in ■ec1ium or maximum eecurity priaons. 

-10-
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Selection ■u•t not 1Mt arbitrary or 4i ■criainatory. 

Vrinalyai• t••ting wltbin the inatitution•• oonfin••• other 
than •tfo~ly or by ayatuatic rando■ ••l•~ion of thoae 
-ployee• ■o deai;n~ted, taay be aade only on the '-•i• of .a 

I 

reaeonable : ■uepicion, •••d on apecific objective fact• -4 
rea•onabl• inference■ drawn froa tho•• fact• tn llfbt of 
eq,erience that the •ploy•• 1• then under th• influence of drug• 

: 
or alcohol or that the e■ployee baa uaed a controlled eub•tance 
within the twenty-four hour period prior to tbe require&! . ~eat. 
The demand for a urine, blood, · or breath apeciaan abould be aade 

only on the expr••• authority of the higheat officer pre1ent in 
the institution, and the apecific, objective facta ■hould be 
diacloaed to the eaployee at the tiae the demand ie aade. Strict 
guidelines should be e■tabli•h•d and foliowed to •••ur• 
confidentiality of the reaults of urinalyai• testing. Whether 
the te■ting i• on the liaited randoa baaia approved above or on 
the baaia of rea■onable ■uapicion, the equipment and procedure to 
be u••d auat provi4• aufficient guarantee• of truatworthin••• to 
per■it th• authoriti•• to accurately determine the preeence or 
ab•ence of both drug• and alcohol in tbe urine. The equipaent 
and procedure to be uaed ehall conf ora to tho•• deacribed an4 
approve4 by thia court in 82!nee Y. Parrier, Bo. 8S-1902 (8th 

cir. December 24, 1986). 

'l'h• trial court liaited the right to t••t on reaaonable 
auapicion to tho•• ••ploy••• who are •then under the influence of 
alcoholic beverage• or controllec! aub•tancea. • We do not agree 
with thi• limitation ·and hold that urinaly••• testing ahould al■o 
be peraitte4 where there i• a reaaonable au•picion (aa defined 
herein) that control1ec! eubatanc•• have been u•e4 within ~h• 
twenty-four "hour period prior to the required teat. 

!'here wa• evidence that employ••• aay have been aa1ce4 to 
•trip before 9ivin; a urine •pecimen. and there wa• •om• ·evidence 
aubalt.ted •• to tbe r•a•on for thi• requireaent but it wae not 

•' 
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ooncluaive. W• hold that the ••arch policy •hould not require en 
-ployN ··to a trip in connection wl th CJi ving a urine or blood 

•pecillan.· Other 1••• lntru■i•e ••••ar•• can .be taken to lnaare 
the •li41ty of the •peci■en. We affirm th• c!i•trict aourt •• 

order •• to urine, blood, or breath epeci■•n• with the 
aoclificationa ••t forth above. 

c. Vehicle &earabu ~ 

'l"he aotor vehicle parking lot for employ••• at Mitchellville 
l• within the area where inaatea are confined. The parking lot• 

at other correctional facllitiea are on property outaic!e the area 
within which inaatea at• confined. Defendant• argue that they 
have a •ignificant intere•t in aaauring that inmat•• do not have 

ace••• t~ cont~aband hidden in vahicl••• 

'l'h• ••arch of a vehicle la auch 1••• 1ntru•1ve than ·a aearc:h 
of on•'• per•on. Almeida-Sanchez v. United States, ,13 o.s. 261, 
279 (1973) (Powell, J., concurring). C&••• involving •eh1cle · 
•earchea bave recognlaed that an individual•• expectation of 

• I • I 

privacy in bi• vehicle la leas than in other property. Unite4 ! 
ltat•• v. ehadwic:lc, 433 U.S. 1, 12 (1977) r United Stat•• v. 

Michael, 645 l'.2d 252, 257 (5th Cir.) (en bane), cert. 4eni•4, 
1 

---4.54 u.1. 950 (1981). Likewise, any expectation of privacy u to 
. package• or container• within a vehicle i• c!iminiahed. See . -

Unite4 States v. 1to••• ,s6 o.s. 798, 820 n.26 (1982). By tbe 
•••• balancing of in4ividual righta against the intereata of the 

I 

correctional :ln•ti.tution in aaintaining aecurity, we fine! that it · 
. • , I 

la not unreaeonab1e to ••arch vehicle• that are parked within th• 
inetitation •• confine• wber• ,they are acoeaaible to inmate_•• 
luch ••arches aay 'be conducted without cause but auat be don• 
uniforaly -or by ayateaat.ic random •election of employee■ whoa• 
vehicle• are to be ••arched. It alao i• not unr•••onable to 
••arch on a randoa ba•i•~ aa described aupra, employees' vehicl•• 

, parked outaide the inatitution'• confines if it can be •hown that 
'j l~t•• bav• unaupervi•ed acceaa to tho•• vehicle■• Any other 
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vehicle ••arch ■ay be ■ad• only on the ba•i• of a rea1onabl• 

8 upicion, bcl••d on •pacific objective fact• an4 reaaonable 
lnferucea drawn fro• _tho•• fact• in light of experience, ~'hat 
the ••hlc1a·- to be ••arched contain• contraban4. We believe · thi■ · 
1• reaaonabla in light of Hudson v. Palaer, aupra, in wble'h tlle 
Supr... Court 9ranted priaon official■ •unfettered acce••• ~ 
pri•on•r• • cell• •• places where inaatee . can oonceal 
cont.raban4. Bu4aon v. Palmer, •~era, 468 u.s. at 527. •• affina 

. the diatrict court•• or4•r •• to vehicle ••arch•• with tbe above 
aodificatl~n•. 

1~1.i O:maut Foraa 
/ . 

Defendant• argue that. employ••• 
I . ,. 

I • 
I 

.have , no legiti■ate expectation of 
inatitution property. 

, • I 

wbo aigned conaent fora• 
privacy on correctional 

If a ••arch la unreaaonable, a governaent uployer caMot 
require that it• eaploy••• conaent to that •••rcb u • condition 
of nployaent. Pickering v. Board of Education, 391 tJ.S. 513, 
568 (1968), Proat Trucking co. v. Railroad Comm1••ion, 271 u.s. 
583, 593-94 (1926). !rm•tron9 v. Bew York State C01111ia1!oner of 
Correction■, •upra, 545 P.Supp. at 731. ~ legal ••arch con4uoted 
pir■uant to voluntary co~~•nt l• not unrea•onabl• • .~4 c!o•• not 
•lolate th• fourth aaendaent. Con1ant auat be given vo1untar11f 
an4 witbout coercion deteraioec! from the totality of tbe 
clrcwiatanc••. Schneckloth v. luetamont•, 412 u. I. 218, 227 

(1973>, United State■ v. ·oxekan, 786 P.24 832, 838 (8tb Cir. 
1986). 'l'he diatrit:t· court here ■pecifically aade no finding •• 

t.o tbe voluntarln••• of the •i;ning of tbe cona•nt: fora■• The 
4iattict court did bold that •[aJc!vance con■ent ~o futm-• 
unrea■onable ••arch•• ia not a reaaonable condition of 

' •ployaent.• 
' I 

McDone11 v. Hunter, 612 P.Supp. 1122, 1131 ( ■.D. 

. , •• 1985). We agree. 1'he ■tat• aay only u■e a con•ent fora 
I 

which delineate■~• rights of the ••ploy••• . con■ i•t•nt with the 
views of thi• opinion and which doe• not re(lUire the waiver of 



' 
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any of tho•• rigbte. 

,or the above reaeon•, the dietrict court'• order i• 
affiraed •• aocSifled. 

LAY, Chief Judge, concurring in part and 4iaeentlng tn part. 

l would affirm the c!eciaion of the cSiatrict court in full. 

I ~ncur with the majority to the extant that it upbol~• the 
4ietrict court•• application of the reaeonable auepicion ■tanda~4 
to "ploy••• of th• •t•t• priaon •Y•t••· :t' 4o ■o becau•• the· . . 
diatrlct,eourt aade factual finding• that juatify application of 
that ■tandard to atrip ••arch•• anc! to requiring ao•• aploY••• 
to und•~90 urinaly•i•• However, to the eztent that th• aajorlty ' 
••t• aaicSe . the factual · finding• of the di1trict court, 

.·. aub•titutea aaaumptiona which are not aupportec! by the record, 
and aodifiea the cSiatriTt court•• order, I re■pectfully diaaent. 

IJ 

Aa the district court recogni~ed, tbe fourth uen41lent '•' 
warrant requirement waa eatabliahed by the founder• becau•• of 

the ooloni•t•• bitter experience• with random ••arch•• conducted 
by authori ti•• who bel i.eved that the interest• of t.be aonarcb 

-were para•ount to ~h• right• ·of individual citi&•n•. ••• 
. •. . -

McDonell v. Hunter, 6~2 F. Bupp. 1122, 1130 (S.1>. !owa 1985). · 
When individual citizens who work for the atata are told that to 
reaaln eaploye4 they au•~ aubject themeelvea to urinaly••• an4 ~o 
vehicle eearche■ becau•• of the atat•'• ••••rted . ••curity 

I ' i ! · , 

lntareat■ , withQut a demonatration of aub•tantial facts 
I ; , 

underlyin9 tho■• ••••rtio~ of_ neecS, that precioua freecSoa to 1M 
aecu~• . _froa unwarranted i·•••rch•• and ••i,ure• ,i• •i•i1ar1f 
lapllcated. • 

. 
' i 



Th• fWl4aaental principle• aurroun4ing the fourth uen4aenc 
•till aerve ua wall. Only with tbe treateat caution ahou14 •• 
whittle away 1:Nlaic conati tutional right•, for we often cc.■• to 
.re9ret the unfortunate rulings we have aac!e· in ti■•• of byeterla 
in the peat. ·_compare, e.g., Korematsu v. United State•, 323 t:.I. 
214, 217-19 (1944) (exclusion froa areas of th• •••t coaat 4uri~t 
wor14 war tl of all peraona of Japan••• anceatry held 
conatitutional on groun4a of . ailitary neceaaity) and Rirabaya•hi 
v. tJn-ited States, 320 u.s. 81, 101 (J.943) (fin4ing curfew 
regulation11 imposed agalnat ct tizena of Japanese anceatry not 
unconetitutionally 4iacriminatory), with Hobri v. Unite~ Statea, 
782 F.2~ 227, 231-39 (D.e. Cir.), cert. granted, 107 s. Ct. 454 
(1986) (in treating atatute of limitation• iaaue■ raiaad J,y aonay 
damage■ clai•• filed by Japanese-American World War II intern••• 
or their repreeentati vee, court diacuaaea hf story of litigatior~ 
aurrounding their internment an4 note• that the •■ilitary 

necea■ity• ground• to which the Supreme Court deferred in 
Hirabayashi and ~orematau were found by a •ub•equent 
con9re■aional commieaion to be without factual foundation). 
Neither the · environment of the priaon workpl11ce nor a we11-■·eant 

deaire to atem the uae of illicit drugs should be used to tip the 
balance of Pourth Amendment Jntareata in favor of tbe atate 
witbout factual findings on th• record to prove the institution•• 
real needa. 

search•• of Uae Person - Urina_lY••• 

I join the majority in holding that urinalyaia ia a aearch 
under th• fourth amendment. However, the majority's reliance on 
ea2ua v. City of Plainfield, 643 P. Supp. 1507 (D.N.J. 1986), to 
hold that urinaly1ia ia a leas intruai~• aearch than a blood teat 
ia · . ■laptaced. Although the court in Capua did obaerve that no 
intruaion into the bo<!y i• required to collect a . urine aample, it 
also atated that urine •ts nor■ally di•eharg•~ an4 . di■po•ed of 
under ctrcumatanc•• that aerit protection ' fr~ arbitrary 
interference.• 643 P. Supp. at 1513. '!'hen, quoting from the 
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4iatriet court•• opinion in thla ca••• the court in Capua etatec! 
~hat •toJne 4oea not reaeonably expect to 41echarge urine an4er 
clroUMtanc•• aaking it available to other• to collect ao4 
analyse ln order to 41acover the peraonal pbyaiol09ical ••cre\a 
it hold••• Id. (quoting '4cDonel1, 612 I'. aupp. at 1127). A -eearch'• lntruaiv•n••• doe• not hinge aerely upon whether or IIOt 

• peraon •• akin la punctured or body touched tn •o•• way, INt 
auat be evaldated in ter•• of the individual'• le9itlaat• 
•xpectatione of privacy in the context in which the aeareh 1• 
conducted. S!.:,_ 1tir1c2atriclc v. City of Lo• Angel••• 803 ~-24 485, 
489-90 (9th Cir. 1986) (in concluding the atrip •••rah•• of 

poli-ce officers for inveatigative purpo~•• are governed by th• 
reaaonabl• auapicion atandard, the Ninth Circuit found that the 
fact that a •earch · i• conducted reaaonably, without touching and 
outside the view of all persona other than the party perfaraing 
the ••arch, does not negate the fact that the eearch aay be a 
aignific:ant intru■ion on the person 1earched). Aa the court in 
C•PU! recognised, •[al urine teat done under cloee •urveillance 
of a 90vernaant repr••entative, regardl••• of how prafeaaionally . 
or courteoualy conducted, 
humiliating experience.• 

ia likely to be• very eabarra••ing an4 

Capua, 643 P. Supp. at 1514. 

Moreover, in extending the •cope of the district court•• 
:, 

order delineating the circu11stancea under which the Iowa 
Departaent of Correction• aay require that ita uploY••• undergo 
urinalyaia, tbe majority engage• in de novo fact finding contrary 
both ta Ped. R. Civ. P. 52(a) and to the supr••• Court•• 
guideline• for appellate review ·••t out in Anderaon v. City of 
Be•••••r City, 470 U.S. 564 (1985). Aa the Supreme Court stated 
tn Ander•an, th• clearly erroneoua ■tandard "plainly doea not 
entitle a reviewing court to reverae the finding of the trier of 
fact aimply becauae lt ia convinced that it would have decided 
the caae differently." : Anderson, 470 u.s. at 573. 
are two peraiaaible view• of the evidence, ~• 
choice between them cannot be clearly •rroneou■• • 
(citation• omitted). · 

"Where th•r• 
factfinder•• 

14. at 574 -



Th• aajority 110difi•• the 4iatrict court'• opinion to hold 
that urinalyeea need not be conducted on a reaaonable •u•picton 
ba■i• but rather •uy b9 perforaec! uniforaly or by •Y•t•■atlc 

ran4011 ••l•~tlon of thoae ••ploy••• who have regular contact with 
th• priecmar• on a day-to-day ba•i• in aedium or aaxiaua aecurlty 
pri•on■.• Ant• at 10. In aupport of thi• holding, the .aa,orl~y 
atate• that •tt ia •••logical to aaaume that e•ploY••• who ue 
the 4ruga, and who come into regular contact with the priaonera, 
are 110re likely to aupply : drugs to the inaatea, although the 
trial court did not agree with thia obaervation. • !d. The -aajority i• plainly aware that the district court'• finding• 

after reviewing all the evidence are to the contrary. The 
diatrict court ■pecifically found that conducting urina1Y••• with 
the object of •poasib[lyJ • • * diacovering who aigbt be u■ing. 

4ru91 and therefore [whol might be aore li'kely than other• to 
••uggle drug• to prieonera i• far too attenuate4 to Mk• ■ei&ur•• 
of body fluids constitutionally reaaonable. • MeDonell, 612 r. 
Supp. at 1130. Whether lc!entlf!cation of employ••• who•• urine 
te■t• positively for u1e of controlled •ubatancea al■o indicate■ 
wbieh employ••• are angac_;ed in smuggling contraband into the 

prlaon i• precisely the aort . of choice between vtewe of the 
evi4ence which the Court in Anderson coun1ele~ should be left in 

' . 

the hand• of the trial court. The majority'• ao41ficatlon of th• 

4ietrict court'• orc!er to allow random •earehee of tbe urine of 
priaon employ••• who come into contact with inmatee, baeed not on 
facts in tbe record but on de novo findings at the appellate 
level, i• improper and unsupportable. 

'l'he aajority again engage■ in impermi1sible faetfindlng when 
it dieagreea with the district court'• limitation of tbe 
i~•titution'• right to cond~ct urin•1Y••• on a reaaonable 
•uap_iciun baaia ~o only those employee• •then under the influence 

I I 

of alcoholic beverage• or controlled aubtancea." See McDonell. -----112 r. Supp. at 1130. In place of the atandar4 e■ tabli•h•d by 
the 4latrict court, the aajority·e•tend1 · the •cope of peraiaaible 
testing to altuation• where there i• rea■onable •uapicion •that 
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controlled aubatance• have· been uaed within th• twenty-four hour 
period prior to tbe required teat..• Ante at 11. llot only i• 
t.hia precl••lY th• •ort of trial court finding to wbic:I\ an 
appellate court is inatructed unt1er Andereon to give deference. 
but the majority atat•• no reaaon1 Why the 4iatrict court•• •4er 
•• originally phrased ia clearly erroneous on thi• point. tn 
aaking thia ■edification, the ■ajority apparently uau■•• that 
uae of controlled auba;ancea within twenty-four hour■ before a 
test indicates that th• individual employee•• ability to perfora 
bis or 'her job 1• iapaired. Jf ao, then the diatrict. court•• 
order as originally phrased aeema to cover all aecurity riaka 
that ai9ht ari ■e an4 needs no aodification by this court. 

Yebicle aearche• 

'fhe ■ajori ty al ■o improperly 110di f i•• the diatrict court'.• 
order to extend tbe prison official•' ability to aearch eaploy•• 
vehicles to inel~e thoae vehicle• parked outaic!e the priaon 
c::onfin••. Al though no one wants pr iaon employ••• to act aa 
c:ouriera for contraband onto prison property, the fact that th••• 
vehicle aaarchea might be· .. effective in identifying and halting . . 
auch a■uggling 4oea not make tho1e aearche• rea1onable under the 
fourth Ulandment. Moreover. t~• record indicate, that the priaon 
administration baa been 1••• than diligent in taking adequate 
precautions . to prevent .the inflow of contraband onto priaon 

9rounds by other aeana. Surely it ia de•irabl• that \h• 
ln•titution be required to take all le11 intruaiva 1tep1 Po••ible 
to 1ecure its buildings and grounds before it aay take the 110re 
intrusive action of randomly ••arching it• employ•••• vehicle,. 
Hor dpes Bud1on v. Palmer, 468 u.s. 517 (1984). provi4a aupport 

for the aajority's ■edification of the district court•• order. 
Although Hudson doe• ~ol~ that aearche1 of priaoner Qell• are an 
except.ion to the fourth aJDendaent, ••• 468 o.s. at 530, it ,ia 

. -
crucial to remember that what ta to be aearch•4 here are not 

. . -
priaoner cells, but emplQY•• vehicl••• 
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J fully appreciate that the coutitutional rig'ht1 of lmaat•• 
auat be curtailed to eoaa extent ba••c! upon percei vec! 
iMtltutional neada to aaintain dieciplin• and aecurity. lee, 
.e.9., Block v. •utherford, 468 u.s. 576 (1984), lell v. lfolfiah, 
441 u.a . . 520 (1979). It i• un4eratandabl• that certain 
re■triftion• auat alao be iapoaed on civilian •ploy••• workl:19 
within th• priaon lt1elf in order to aaaure the orderly conduct 
of the lnaatea. Obvioualy, utaoat loyalty to tb• in•titution l• . . 

required from the priaon ataff and any ••ployee•• failure to 
coaply with neceaaary rule• or action■ which are oth~rwi•• 
haraful to the purpoae of thi• in1ti tut ion ehould leac! t.o _9oae 
■ort of aanction. However, the ■•r• fact that a per•on worta for 
a atate prison •Y•t•m doea not in itaelf juatify deprivin9 that 
indivi~ual of the conetitutionat right to be ••cw:• in the 
privacy of hi• or her peraon or property. 

What we achieve here i• 1iaply to 4ri ve anotber nail into 
the coffin of 4iaearded individual conati tutional rigbte. tf a 
prieon 9uard l• tranaferring weapons or drugs within the confine■ 
o~ the prison to priaon in-,ate•, it la difficult to believe that 
the well-••tabliabed principl~ of the fourth uendaent cannot 
ac:1\ieve th• necaaeary discipline and aeeurity intere■t■ now 

4••••d compelling enough to justify limitation o! •tat• 
eaploy•••• privacy right• in the prison wortplace. -~ urge tbat 
l••••ned privacy atan4arda will prevent rule violations by prlaon 
••ploy••• ie on thi• recor4 only • concluaory aaawnption - a 
poor replacement for ri9oroua legal reaaontng baaed on fact■ 

proved in front of a c!iatrict court. '!'he diatrict court found, 
baaec! on tbe record,' ·tbat the need to maintain prison diacipl:ln• 
and ••curity ju•tifi•• urinalysia only on grounds of reaaonable 
auapieion and uniform •Y•t•matie random ••arch•• only of vehicle• 
parked within th~ institution•• eonfin••• Beceuae 1 'believe tbat 
•• ahould defer under the clearly erroneous rule ~o the diatrict 
court•• evaluation of the record and to its finding■ of fact, I 
4i■eent. 
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I ·N THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 

No. 86-3833 

NATIONAL T~EASURl &~PLOYEES UNION 
and ARGENT ACOSTA, President, Cha~ter 
168, National Treasury Employ••• Union, 

PAGE.02 

Plaintiffa•Appelleea, 

v. 

WILLIAM VON RAAB, Commissioner, 
United States Custom Service, 

Defendant-Appellant. 

Appeal from the United States Diatrict Court 
for the Eastern District of Louisiana 

( January 14, 1987 ) 

Before RUBIN, RAND\LL and HIGGINBOTHAM, Circuit Judo••· 
PER ·cURIAM: 

I. 

Thia action was commenced on Auoust 12, 1986, by the 

National Treasury Employ••• Union and an employ•• of ~h• United 
-

States Customs Service seeking declaratory and injunctive relief 

' against implementation of the customs Service's •plan to require 

its current employees to submit to mandatory collection of their 

- 1 -
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urine to ecr••n for the uae of illegal drugs as a condition of 

obtainina promotions and advancement in their careera.•1 

Canpla~nt ~or Declaratory and Injunctive Reli~f at 1-2. Under 

the drug t.eating program, peraons tentatively selected for 

positions that (1) directly involve druo interdiction, (2) 

require the carrying of firearms, or (3) involve ace••• to 

classified infor111ation, are required to aubmit to urinalysis. 

Pinal selection and placement into one of the covered poaitlons 

are contingent ul)On successful completion of drug screening 

through urinalyais. 2 

On October 27, 1986, plaintiffs moved for a preliminary 

injunction ••uspending Cuatoma' urine collection and analyaie 

program, pending final diapoaition of this COl!lplaint.• on 

November 14, 1986, the district court, finding that •numerous 

1 Th• plan was outlined in the •oruo Screening Program• 
Customs Directive iaaued on Auoust 4, 1986 with an effective date 
of August 11, 1986 c•cuatom• Directive of Auouat 4, 1986•). 

2 The customs Directive detailing the drug testing plan 
states that •[d]ruo screening is required for any chan;e in 
position, and any competitive staffing action, when auch action 
would result in placement in a po•ition covered by the 
prooram.• Customs Directive of Auoust 4, 1986 at 2. Current 
1 ncurn))e,nta of covered pos i tiona are not subject to drug 
te■ting. A covered positio~ cornea under the drug acreenino 
program only as it becomes vacant; at which -point the tentative 
aelectee is aubject to druo, screening. ~ AccordinQlY, both 
Customs' employees selected for promotion or plaeet'lent to a 
covered position and applicants for a covered position who apply 
frcm outside the Customs Service are subject to drug testing. 

- 2 -
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-constitutional infimiti••w plaQued the Custom• Service'• drug 

testing pr~gram, 3 permanently enjoined the prooram4 and granted a 

declaratory judgment that the program was unconstitutional. 

On November 21, 1986, the Cuatoms Service filed a notice of 

appeal of the district court's judgment and moved in the district 

court for a stay pending appeal. The diatrict court denied the 

atay request on December 3, 1986. 

The customs Service haa come to this court •••king an 

expedited appeal and a stay pending appeal; briefing was 

ccnpleted and the motions submitted on December 30, 1986. W• 

granted the Cuatcms Service's motion for an expedit-,d appeal and 

have scheduled oral ar;ument for the week of Pebruary 2, 1987. 

For the reasons set forth below, we deny the motion for a stay 

pending appeal, aubject to its reconsideration by the panel 

heari~ oral argument in thi• case. 

In or~•r to obtain• stay pending appeal the moving party 

must demonstrate: (1) that it is likely to succeed on the merits1 

(2) that it would auffer irreparable injury if the atay were not 

3 The court found, among other thi~s, that the drug teatin; 
plan was violative of the fourth amendment, the •penumbral rights 
of privacy,• and of due process. 

4 The custOfflS Service,was enjoined from conducting 
urinalysi• druQ testing in the absence of probable cauae. 

a v. Rabb, 
• 

- 3 -
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.;ranted; (3) that qrantirg the stay would not aubatantially bam 

the other parties, and (4) that granting the atay would ••rve tbe 

public interest. See, e.g., United States v. Baylor Univeraitv 

Medical Center, 711 F.2d 38, 39 (5th Cir. 1983), cert. denied, 

469 u.s. 1189 (1985). However, this court has not applied these 

factors in • rigid, mechanical fa•hion. !.!.! Baylor Univer•ity 

Medical Center, 711 r.2d at 39. •Indeed, in Ruiz v. Estelle, 650 

r.2d 5S5 (5th Cir. 1981), this Court held that the 1110vant •need 
• 

only present a substantial case on the merit• when a eerious 

leqal queation ia involved and show that the balance of equities 

weighs heavily in favor of granting the atay.•• Baylor 

University Medical Center, 711 F.2d at 39 (citing Ruiz, 650 r.2d 

at 565). 

we note first that the legal .questions presented by thi• 

case are aerioua questions of substantial import to the Customs 

service and it• employees and to the citizen• of this country. 

Further, the CustOl'l\a service has presented a subatantial c••• on 

the merits. 

Balanced aoainst the facts that aerioua le;al questions are 

pr-eaented by this case and that the Custom• service has presented 

a substantial case on the merits are the equities. Bearing on 

the equitie• are two different con■ iderationa. Firat, aa the 

governnent atatea, •.(t]hi• 'appeal presents questions of fir•t 

impression for this Court •••• • Brief for Appellant and 

- 4 -
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Me1110randum in Support of Motion for Stay Pending Appeal at i. 

The government further emphasizes •the unsettled ■ tat• of the law 

and the ccmplexity of the constitutional i••~s preaented.• 

.11:. the correctness of the government•• view ia amply evidenced 

·by the diverse analyse■ applied and diverqent conclusions drawn 

by the many courts that have been confronted with the same or 

airailar questions. 5 

5 see, e-9•, Sho9maker v. Handel, 795 F.2d 1136 (3d Cir.) 
(finding that a miniatrative search exception to fourth amendment 
warrant requireJl'lent applied to urine teat in; by racing commi'a■ ion 
of plaintiff jockeys in heavily regulated racing industry aince 
the state had atrong interest in assuring public of inteQrity of 
per ■ons engao•d in racing industry and ■ince regulation of the 
industry had reduced the justifiable privacy expectation of thoae 
engaoed in it), cert. denied, 107 s.ct. 577 (1986)1 Division 241 
Amal amated Tranait Union (AFL-CtO) v. Suac , S38 P.]d l264 (7tn 
Cr. ( n 1ng no fourt amendment v oat on in urine te■tino of 
bus drivers who were involved in •aerioua accident•• or auspected 
of being under influence of drugs or alcohol because, in view of 
transit authority•• paramount interest in protecting public by 
ensurino bus operators' fitness to perform joba, plaintiff bu• 
driver• had no reasonable expectation of privacy with respect to 
aubmitting to urlnalyaia and further, becauae condition• of 
testing were re_aaonable), cert. denied, 429 u.s. 1029 (1976>, 
American Federation of Government EM fo ••• AFL•CIO v. 
We n erger, o. 8 - 3 s. • Ga. Dec. , eterminino 
that in !ight of fourth amendment eon1iderationa, plaintiff• were 
entitled to injunctive relief against periodic drug testing of 
civilian employees occupying •critical• po■ itiona with Departaent 
of Army, •reasonable auspicion" standard applies), Lovvorn v. 
City of Chattanooga, No. CIV-1•86-389 (E.D. Tenn. Nov. 13, 1986) 
{finding that drug testing by urinalysis of all firefi;ht•r• ia 
violative of fourth amendment because •reasonable suspicion• on 
which te■ting could be ba•ed could not be said to exist and 
rejecting city'• augoestion'that court carve out exception to 
reasonable suspicion requirement akin to administrative aea-rcb 
exception because clearly defined atandarda to protect an 
individual'• privacy expectation that exist in administrative 

.. s -
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search cas•• were ab•ent in thia ca ■e), Capua v. City of 
Plainfield, 643 r. Supp. 1507 CD.N.J. 1986) <*indlno mass urine 
teati~ of fire and police d~partment employ••• unreasonable and 
thus, violative of fourth amendment because there waa high degree 
·of intru•·ion, -no -aafeg_uarcS .of confidentiality, plaintiff• had 
reasonable expectation of privacy, and there was no 
individualized ba1is or even oeneral job related basis for 
institutino uaa urinalysis, under fourth amendment, urinalyaia 
can be required only on baals of •reasonable auapicion• which 
•requires individualized suspicion, specifically directed to the 
person who i• tar;eted for the ••arch.•), Mack v. United ·Statea, 
NO. 86-Civ.-5764 (S.D.N.Y. Apr. 21, 1986) (determlnlno that 
urinalysis of FBI agent suapected of drug u•e did not violate 
fourth amendment because collecting urine is minimally intrusive, 
this search was not conducted in public view, plaintiff had• 
diminished privacy expectation as an FBI agent, and FBI has far 
•ore cOftlpelling interest in having druo-free employees than do 
other employer• because drug involvement of FBI employee 
jeopardize~ national aecurity)1 Jones v. HcRenzie, 628 r. Supp. 
1500 (D.D.c. 1986) (finding fourth amendment violation in drug 

. testing of plaintiff achool bus attendant pursuant to drug 
testing program initiated as result of increase in traffic 

. accidents and absenteeism and discovery of ayr i~•• in restrocms 
. used by transportation employ••• because there was no probable 

cause and defendant• had no particularized reason to believe 
plaintiff was a drug uaerr plaintiff bad reasonable expectation 
of privacy from aearch which ia not, in case of the school bus 
attendant, outweighed by public safety considerationa)J McDonell 
v. Hunter, 612 P. Supp. 1122 (S.D. Iowa 198S) (finding fourth 
amendment violation in urinaly■ ia drug testing of corrections 
department employees and concludinQ that fourth amendment allows 
government to conduct urinalysis •only on the baai• of• 
reasonable •uspicion, baaed on apecific objective facts and 
reasonable inferences drawn fr0"1 those facts in light of 
experience that the employee is then under the influence of 
alcoholic beverao•• or controlled substances,• possibility of 
discovering drug use by em~loyees is too attenuated to make 
testing constitutionally reasonable>, Allen v. City of Marietta, 
601 F. Supp. 482 (N.D. Ga. 198S) (finding no fourth amendr.1ent 
violation in urinalysis drug teating of •electrical• workers 
auspected of drug use because although ooverment employees do 
not •urrender their fourth amendment right• by virtue of 
goverment employment, goverment haa same right as private 
employer to oversee its employees and investigate potential 
miaconduct relevant to employee's performance of duties and 
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implementation :and subsequent auspenaion of th• Customs Service'• 

drug testing program, in combination with the imminence of oral 

argument, militate against the oranting of a ~t•Y at -~hia 

particular juncture. The drug testing program was in place for 

three J10ntha before it was enjoined. Th• program has been stayed 

by the district court'• order for two 11l0nths. To prevent the 

customs Service frcn reinstituting its druo testing prooram for 

another three weeks ia not, in our view, hardahip sufficient to 

warrant our action when plenary consideration of the lftOtion can 

be afforded by the oral argument panel concurrently with it• 

conaideration of the 1"18rita of this caae. There is, of courae, 

always the poasibility that any order that this panel might enter 

tOday, baaed on its conclusions about the factor• ooverniR:;1 the 

issuance of a stay, might be superseded by a contrary decision of 

the oral argument panel. An on-again, off-again approach to the 

Cust0ffls Ser~ie•'• drug testing program is certainly not in the 

public's interest, at least not when the lapse of three week1 may 

.eliminate further undesirable tur1110il. 

We therefore deny the stay, aubject to it• full recon

aideration by the panel hearing the merits of this case. 

, 
therefore, employee cannot ciaim legitimate expectation of 
privacy from searches of that nature, here, t•sta were 
adffliniatered in employment context as part of ~overment'a 
legitimate inquiry into druo uae by employee& rather than for law 
enforcement purpoaea). 

' • , 
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HIGGINBOTHAM, Circuit Judge, · apecially concurring& 

I join in the denial of a stay for the 10le reaaon that a 

· panel will hear oral aroument in thi• ca•• in three weeks, and we 

do no more than delay full consideration of - the application for a 

atay until that argument. Even ao, it bears emphasis that the 

~sia for the district court'• ruling is, at best, problematic. 

I 

A• the record demonstrates, and as the whole nation knows, 

traffic in illeQal drugs with its enormous de•truction of life is 

• national problem. Co~ress recently responded in a unner not 

unlike a response to a military threat, appropriating over Sl 

billion (an increase of 26.41 from the last fiac:al year) to the 

customs Service for fiscal year 1987 vith funding for 1000 

additional Customs Service personnel. This means that, with 

turnover, the Customs Service must recruit 3,000 new employees, 

and most hiring will be for aensitive positions of truat. 

The Custana service requires drug screening for applicant• 

~•ntatively selected for oositions that (1) directly involve drug 

interdiction, (2) requir& the carrying of firearms, or (3) 
. -

involve acceaa to classified information. No screening of 

incumbents or applicants for other positions is required. All 
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·plaint·iff·-a in this case are applicants who assert a con■ titu

tional right to be considered for the thr•• categories of 

aensitive jobs without a teat conceded to be 1001 accurate in 

proving that they are not themaelvea users of druga. It ia 

undisputed that applicants for the sensitive positions requirirri1 

the screening are ;iven notice that they will be asked to furniah 

a urine aample, may withdraw their application for the aensitive 

job, and are allowed to provide the sample' in the privacy of a 

closed bathroan stall after removinQ outer garments in which a 

false sample or adulterating agent might be hidden. The enjoined . 
threatened deprivations of constitutional right are aaid to be of 

ri;hta of privacy, rights to be free of ••lf-incrimination, and 

due procesa. 

II 

Th• precise privacy interest asserted is elusive, and the 

plaintiffs, are, at beat, inexact aa to just what that privacy 

interest is. Findino an objectively reasonable expectation of 

privacy in urine, a waste product, contains inherent contradic

tions. The district court found ■uch a right of privacy, but, in 

fairness, plaintiff• do not rest there. Rather, it appear• from 

th• plaintiffs' brief that it ia the manner of ta~ino the •ample• 

that is aaid to invade privKy, because outer garments in which a 

false sample might be hiddeu must be removed and a person of th• 

same sex remains outside a stall while the applicant urinates. 
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Yet, -apart ·£rem the partial disrobing (apparently not indepen

dent.ly challenged) peraons u1ing public toilet facilitl•• 

experience_ a similar lack of privacy. Th• right auat then be a 

perceived indignity in the whole proceas, a perceived affront to 

personal identity by the presence in the aame roan of another 

while en;aging in a private body function. 

It ia suooested that the testing program reate on a 

generalized lack of trust and not on a developed suspicion of an 

individual applicant. Necessarily there is a plain implication 

that an applicant is part of a group that, given the demands of 

the job, cannot be trusted to be truthful about drug uae. The 

difficulty ia that just such distrust, or equally accurate, care, 

is behind every background check and every security check1 indeed 

the information gained in tests of urine ia not different from 

that diaclosed in medical records, for which consent to e~amine 

l• a routine part of applications for many sensitive oovernrnent 

posta. In ahort, Qiven the practice of testing and background 

checka required for ao many oovernm•nt joba, whether any 

expectations of privacy by these job applicants were objectively 

reaaonable i• dubious at beat. certainly, to ride with the cops 

one ouoht to expect inquiry, al'¥2 by the surest means, into 

whether he i• a robber. 

Finally, reliance u~n penumbral rights of privacy adds 

nothing. The content and dimension of such rights are difficult 
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to define,. • ·t be~t. At the ~•aat, we know that auch ri;hts of 

privacy have been largely confined to utter• of family •uch •• 

•child rearing and education,• •family relat~onahipe,• •procrea• 

tion,• •urriage,• •contraception• and •abortion,••• well•• the 

•rtoht to decide whether or not to be;et or bear a child.• 

Bowers v. Hardwick, 106 s.ct. 2841, 2843-44 (1986) (citation• 

omitted). I reco0nize that the Supreme Court baa also apoken in 

term• of an •individual'• aignitary interests in peraonal privacy 

and bodily intac;;rity.• Winston v. Lee, 105 s.ct. 1611, 1617 

(1985). But the Winston court dealt with an intrusion into the 

body ( surgical ranoval of a bullet). The court balanced the 

government' a need agai nat the extent of intrusion into the body 

in • coercive environnent. Speaking of •dignity interest•• out 

of context is not helpful. Giving the expansive reading claimed 

for it would implicate testing of intelligence and aptitudes. 

Many fitness teats would in this broad aenae, diacloae private 

matters that are patentially more distructive of •personal 

dignity•--inquiries, if we succomb to deciding casea by rhetoric, 

more justifiably called Orwellian than the tea ting of urine. 

surely, the constitution doea not forbid auch routine testing for 

fitness. 

III 

Reliance upon the fourth al'\endment suffers from another 

related problem. There ia a subatantial queation whether 
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requirl~ the •ample• •• a condition of hire for the three job 

categories is a •earch or ■eizure at all. It seema odd to think 

of a goverrraent •o•nt as •aeizing• urine by requirino the ••Pl• 

•• a condition to consideration for a sensitive job applied for 

with full notice of the requir1ment. But it is argued, govern

ment may ·not require • waiver of constitutional rioht• •• a 

condition of employment. Again, auch an abatraction ahed• little 

light on this problem, it begs the question of what right. If 

the goverr,nent has the riQht to inaiat upon proof that ita 

policemen of drug dealers not be drug users, and aurely it does, 

the reaaonablen••• of any invasion of right and the correlative 

reaaonableness of the expectation of privacy ia a function of the 

relevance of the job requirement to the job to be done. 

Certainly it ia permissible, even essential, that peraona 

selected for th••• jobs not be users of illegal drug•• The 

decision by the executive branch that this testing · i• necessary 

protection of its interest is entitled to some deference and I 

find no record basis here for a substitution of judicial 

judgment. 

The goverm~nt, as an employer, is different from a private 

employer, of course_, but not in all reapecta. !!!, Connick v. 

MY•r•, 103 s.ct. 1684 ( 19 8.3). An anarchist' a political view 1• 

protected by th• first -amepdment. But I would not suppose that 

his constitutional protection extends to the riQht to be an PBI 

-s-
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a9• nt. Th• point is that the goverr,nent • • interest •• •n 

aployer in fit employ••• aay allow it to deny employment when lt 

cannot as a sovereign attack other con•equences to the protected 

view. 

Courts have sustained drug screening for railroad employees, 

Brotherhood of Maintenance v. Burlington N. R.R., 802 r.2d 1016, 

1023 (8th Cir. 1986), austained urinalysis drug testing for 

jockeys, Shoemaker v. Handel, 795 F.2d 1136, 1142•43 (3d Cir.), 

cert. denied, 107 s.ct. 577 (1986) (when jockeys chose to become 

involved in this pervasively•regulated buainess and accepted a 

state license, they did so with the knowledge that the Ccmmisaion 

would exercise its authority to ••aure public confidence in th• 

integrity of the induatry)r sustained requirements that partici

pants in AFDC programs submit to home visits by Welfare Workers, 

,!!'lman v. James, 400 u.s. 309, 326 (1971)1 sustained pre-boarding 

inspection of airline ~aaaengers, United States v. Skipwith, 482 
I 

F.2d 1272, 1276•77 (5th Cir. 1973). Nor does the fourth amend

ment prohibit the goverrment from insiati~ that its contractor• 

consent to aearchea. Zap v. United States, 328 u.s. 624, 628 

(1946), vacated on other Qround&, 330 u.s. 800 (1947). 

IV 

Th• district court, •~parently aua aponte, also concluded 

that the proposed drug screening would violate the aelf-
' 

incrimination and due process clauaes of the fifth amendment. To 

-ti-

. 
• 
' 



pr ivil•~e agai nat eelf-incr imination, it waa in error. Th• 

privilege protects an accused only from beino ccnpelled to 

t -eatif¥ .against hiaself, or to provide "evidence of a teati110nial 

or ccamunication natur•.• If withdrawing blood does not violate 

the fifth amendment, Schmerber v. California, 384 u.s. 757, 761 

(1966), the aamplino of urine would seem to be a fortiori an 

easier ca••• 

The district court found, and it appears to have been 

without any augge•tion by plaintiff a below, . that the teeta were 

so .unreliable aa to deny applicants due pr.oceaa of law. No court 

has ever held that the combination of teats uaed here deniea due 

proc•••• The conclusion ia either without record basis or ia 

directed toward the possibility of errora by the laboratories 

such•• an error in identifying a •pecimen. Such riak 1• present 

in moat .laboratory evidence. Finally, and apart frm the fact 

that the evidence of reliability points to the opposite 

conclusion, th• district court overlooked the procedure in _place 

that allows an applicant who disagree■ with test results to have 

the sample teated by another laboratory. 

V 

The district court ha• shut down the hiring of peraona found 

by Congre■a to be necessary to combat the illegal importation of 

drugs. t do not lightly discount the considered judgment of a 

_,_ 
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district judge ·and my concerna respond to the submiaaiona of the 

parties ••de in an erneroency application for atay and without the 

benefit of oral argument. Perhap■ more will be developed, but I 

remain profoundly skeptical. 

• I 

-e-




