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DRAFT

September 2, 1986

MEMORANDUM FOR THE DOMESTIC POLICY COUNCIL

FROM: THE DRUG ABUSE POLICY WORKING GROUP
Carlton Turner, Chairman

SUBJECT: Drug Abuse Policy Initiatives

Issue - What actions should the Administration take to implement
the President's drug abuse policy initiatives?

Background - On August 4, 1986, the President announced six new
goals to build upon past accomplishments to curb drug abuse, and
to lead Americans toward a drug free-society. The six goals are:

Drug-Free Workplaces

Drug-Free Schools

Expand Drug Treatment

Expand International Cooperation
Strengthen Law Enforcement

Increase Public Awareness and Prevention
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The Working Group on Drug Abuse Policy was tasked to propose
legislation and other actionsSiteme’To implement the President's
new drug initiatives. Proposed actions in support of each goal,
including legislative options, were developed. The Working Group
and its five task forces analyzed Congressional and
Administration legislative proposals, and developed options for
addressing these proposals within the context of the President's
overall drug abuse program. Given the accelerated legislative
pace within the Congress, the most immediate policy questions are
associated with pending legislation and the appropriate strategy
to achieve the President's policy goals. Equally important
decisions must be made regarding Administration policy for
achieving a drug-free Federal workforce to set a strong example
for America's total workforce.

Discussion - The House Democratic leadership is sponsoring a
fast-tracked Omnibus Drug Package (summary attached) that
includes twelve titles representing smaller packages from each of
the committees that had previously considered some aspect of the
drug abuse problem. This initiative reflects some Administration
priorities, but it is a broad and disorganized group of proposals
in need of substantial work. It carries an estimated
authorization price tag of approximately $2 billion. Senate
Democrats are also sponsoring a $1 billion bill which focuses on
drug rehabilitation and education. House Republicans have not
developed an alternative bill. Their influence on the House bill
is limited by a September 5 cut-off on proposed amendments, a
closed rule and a hard push by the House leadership. Senator
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Dole is working on a bill, but Senate Republicans appear to be
waiting for details of the Administration's legislative proposals
before proceeding with a bill of their own.

The Working Group has developed a legislative proposal keyed to
the President's six new goals (summary attached). The titles
dealing with Drug-Free Schools and Strengthening Law Enforcement
have cleared the OMB screening process and could be transmitted
to Congress immediately. The other titles could be screened on
an expedited basis once key policy questions are resolved,
particularly those relating to drug-free workplaces and costs.
This comprehensive proposal could be promptly communicated to the
Senate Republican leadership to ensure that the President's
priorities are properly represented in the upcoming legislative
debate.

The Working Group has also developed a proposed Executive Order
which authorizes Federal agencies to support the President's goal
of Drug-Free Workplaces. This Executive Order would complement
enabling legislation in the proposed legislative package, and
would provide more detailed guidance to agency heads. The
proposed Executive Order could be issued without supporting
legislation; however, the Administration would then expose itself
to legislative restrictions if it proceeded without the support
of Congress. The Executive Order seeks to reduce the use of
illegal drugs by Federal employees by:

o Authorizing voluntary drug screening for employees not in
sensitive positions;

o Authorizing treatment for those individuals seeking help;

o Encouraging supervisory training to detect employee drug
use;

o Authorizing drug screening for all new employees; and,

o Authorizing agency heads to screen all employees in
sensitive positions, and to take appropriate administrative
action if counselling or other available treatment fails to
stop employee drug use.

Proposed actions in addition to potential legislation have also
been developed to support each of the President's goals. These
proposed actions are summarized as follows:

PROPOSED NON-LEGISLATIVE ACTIONS

Goal #1 - Drug-Free Workplace

o Issue an Executive Order authorizing agency heads to
implement appropriate drug screening programs to stop drug
use by Federal employees, and to set a strong example for
similar workplace drug prevention programs across the
Nation.



Encourage states, local governments, and the private sector

o
to pursue drug-free workplaces.

o Work with government contractors, and management and labor
leaders to fight drug abuse in the workplace.

Goal #2 - Drug-Free Schools

o Issue Schools Without Drugs to communicate accurate and
credible information on how to achieve drug-free schools.

o Ensure that Federal laws against distributing drugs in or
near schools are known and enforced in cooperation with
local authorities.

o Use grants under the proposed Zero Tolerance Act to expand
drug abuse prevention as a part of the overall health
curriculum.

o Encourage student leaders to develop anti-drug activities
through programs such as the TARGET project, and utilize
funds authorized by proposed legislation to encourage
community support and positive peer pressure for drug-free,
achievement oriented school environments.

Goal #3 - Expand Drug Treatment

o Encourage states and communities to develop programs to
treat specific drug-related health problems by establishing
Community Systems Development Projects to provide short-term
financial assistance to mobilize local efforts to reduce
illegal drug use.

o Improve research in health-related areas, including drug
testing and enhanced epidemiology and surveillance systems.

o Strengthen medical and health prevention programs by
establishing a National Center for Prevention, Education and
Early Intervention Services.

Goal #4 - Expand International Cooperation

o Convene a Conference for U.S. Ambassadors in October to
convey a sense of urgency and to create an opportunity for
U.S. Ambassadors to discuss increased regional cooperation.

Goal #5 - Strengthen Law Enforcement

o

Execute Operation Alliance, which was announced on August
14, 1986 to increase cooperative drug law enforcement along
the United States-Mexican border.
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o Actively pursue Congressional approval for $226 million over
the next two years to hire additional agents and prosecutors
and to buy new air surveillance equipment.

Goal #6 - Increase Public Awareness and Prevention

o Expand the First Lady's drug abuse awareness and prevention
campaign through a nationally televised address to the
Nation, letters soliciting Fortune 500 support, public
service messages, a "Presidential Honor Role", and national
drug prevention essay and poster contests.

o Tap all media forms to stop illegal drugs, and to make their
use socially unacceptable.

o Disseminate accurate and credible information about the
health dangers of drug abuse.

o Encourage corporate initiatives at home and abroad in
support of drug abuse prevention.

o Sponsor private sector White House Conferences to share
information, ideas and model drug abuse programs. Target
groups such as religious leaders, youth and civic group
leaders, and local business leaders and elected officials.

Data developed by HHS indicates that the President's goals of
drug-free workplaces, drug-free schools, and expanded awareness
and prevention are right on target. An estimated 67 percent of
all cocaine users have only minimal demand and will respond well
to social unacceptance, awareness and prevention efforts, and
strict no-drug use policies in schools and workplaces, including
drug testing where appropriate. A Gallup poll (pending release)
indicates that drug abuse has replaced discipline as the most
serious problem facing public schools. Some 90 percent of the
respondants support mandatory anti-drug instruction in schools,
78 percent support expelling students caught with drugs on school
property, and 67 percent would allow school officials to search
lockers and personal effects for drugs. Media coverage
concerning the drug testing issue is raising questions over
whether the Administration is serious about a drug-free Federal
workplace. We need to achieve balance between intolerance of
illegal drug use and fair treatment of individual employees. The
mood of the country indicates that the public will demand strong
leadership from the Federal government, and will accept a firm,
yet fair, prevention program within the workplace.

Options - In order to implement legislative initiatives within
the President's overall drug abuse policy, several
options are available for Administration consideration:
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OPTION #1 Propose a comprehensive legislative package supporting

Pros
o

Cons

each of the President's six drug abuse policy goals.

Offers a coordinated package of positive actions which will
unleash a nationwide government and private sector effort to
work for a drug-free society without throwing excessive
funding at ineffective bureaucratic programs. Does not
preclude immediate issuance of an Executive Order supporting
a drug-free Federal workplace.

Would provide a comprehensive basis for Senate Republicans
to support and advance the President's total drug abuse
program during the upcoming legislative debate.

Requires rapid development and clearance of the
Administration's legislative package.

Requires politically sensitive policy decisions regarding
drug screening within the Federal workplace, and associated
assistance and penalities.

OPTION #2 Propose legislation dealing with all areas except drug

Pros

Cons

abuse within the Federal workplace, and address this
"internal"” issue through an Executive Order.

Provides Senate Republicans with an Administration bill to
guide their efforts to counter the Democratic initiatives.

Allows more deliberate consideration of the sensitive issues
associated with drug screening within the Federal workforce,
and does not preclude separate follow-on legislation in
support of the Executive Order policies.

Could be perceived as "backing down" on the issue of drug
screening within the workplace.

Requires a more fragmented approach to legislation in
support of the President's overall strategy, and could
encourage restrictive legislation preempting implementation
of the Administration's drug abuse policy for the Federal
workforce.

OPTION #3 Propose legislation for Drug-Free Schools and

Pros

o

Strengthening Law Enforcement at this time with other
proposals to follow.

Allows rapid transmittal of two key pieces of legislation
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which have been fully developed and which have already
completed the clearance process.

0 Provides immediate Republican alternative legislation which
addresses both demand and supply, and allows the President
to continue to unfold his comprehensive plan in a
deliberate, fully coordinated manner.

Cons
o Does not provide a comprehensive proposal to represent

overall Administration policy in the face of the omnibus
drug package being fast-tracked by the House Democrats.

o May lead to a missed opportunity to enact the President's
total package during the upcoming intense focus on drug
abuse legislation.

OPTION #4 Proceed to develop the Administration's comprehensive
drug abuse policy initiatives at a deliberate pace, and
counter House Democrat initiliatives with other
legislative strategy.

Pros
o Will facilitate thorough coordination of all aspects of the
President's initiative before proposing necessary
legislation as a comprehensive package.

o Will allow the President to retain his leadership role on
this issue, while avoiding accusations that he is merely
reacting to House Democrats during an election year.

Cons
o May sacrifice the Administration's best opportunity to enact
legislation critical to successful realization of the
President's goals over the next two years.

o May leave House and Senate Republicans without a viable
alternative to the "big spending" Democratic legislation.

Recommendation - The Working Group recommends that the Domestic
Policy Council endorse the specific non-legislative actions
proposed in support of the President's six drug abuse policy
goals, including prompt issuance of an Executive Order supporting
a drug-free Federal workplace. The Working Group further
recommends that the Council support the legislative action
outlined in Option #1, including immediate communication of the
Administration's legislative proposals to the Senate Republican
leadership.




JEKKY LEWIS
Chairman

House Republican e

ResearCh Committee B. ROBERT OKUN

Executive Director

1616 LHOB, WASHINGTON, D.C. 20515 ¢ 202/225o0871 .

OMNIBUS DRUG PACKAGE

STATED AUTHORIZATION COSTS

8/28/86
BILL SECTION/COMMITTEE TOTAL COSTS
(in millions)
TITLE 1: Foreign Affairs.
(H.R. 5352) The International Narcotics Control Act S 65.445 ($857.5 was previous authorization)
attempts to eradicate the foreign supply of 35 (conditioned on Presidential request)
narcotics; in part, through regional cooperation, 3 (USIA)
additional aircraft and incentive programs for 2 (AID)
other nations.
TITLE II: Armed Forces.
The "Defense Narcotics Act of 1986" authorizes $213 (equipment)
funds for the Army, Navy, and Air Force; and for 15 (Coast Guard)
continued Navy deployment of Coast Guard law
enforcement teams.
* Posse Comitatus
TITLE II1f: Ways and Means.
International Drug Traffic Enforcement Act streng- S 20 (Customs' Fund)
thens Customs' drug enforcement capability, 1,145.131 ($219 million new authorization)

including increased criminal and civil penalties
and investigatory powers. Certain trade benefits
are denied to countries failing to cooperate in
drug enforcement.

* Customs personnel reduction

TITLE IV: Merchant Marine.
At-sea drug interdiction and maritime air surveill- $128 (each fy 1987, 1988)
ance program for the Coast Guard (H.R. 5406).

TITLE V: Banking.

A. Drug Eradication Act of 1986 attempts s 0
to improve interdiction efforts, as well as to
reduce foreign cultivation. It uses the U.S.
vote in multilateral development banks to promote
drug eradication programs in foreign countries.

B. H.R. 5176 "Comprehensive Money Laundering 0
Prevention Act" (Similar to Republican bill).

TITLE VI: Judiciary.

A. H.J. Res 631 "white House Conference s 4 (approximation based on previous
on Narcotics Abuse and Control Resolution of conference)
1986."
B. H.R. 5246 "Designer Drug Enforcement Act of 0
1986."
C. H.R. 5076 "Drug and Alcohol Dependent 12 ($14mn for fy 1988, §16mn for fy 1989)

Offenders Treatment Act of 1986."

* AMENDMENT TO BE MADE IN ORDER.
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BILL SECTION/COMMITTEE

D. H.R. 4885 "Career Criminal Amendments
Act of 1986."

E. "Narcotics Penalty and Enforcement Act of
1986." -

F. "Drug Enforcement Enhancement Acto of
1986, " including block grant to states--drug
enforcement on 50/50 match.

* Death Penalty

* Exclusionary rule modification, substi-
tute asset availability, elimination of
cap on state prison contracts with federal
government.

TITLE VII: Public Works.

This package allows states to establish criminal
penalties for the use of fraudulent aircraft
registrations, establishes criminal penalties for
the transportation of drugs and calls for study of
the relationship between drug use and highway
safety.

TITLE VIII: Education.
"Drug Abuse education and Prevention Act of
1986, " has four components; federal, state,
local and higher education at all levels--the
emphasis is federally funded drug education
programs.

* Reduce dollar figure and increase percentage

of state matching grant.

TITLE IX: Energy and Commerce.

H.R. 5334 "Drug Abuse Prevention and Treatment

Act of 1986," provides federal assistance to

states and communities for drug treatment and
prevention programs; establishes an Agency for
Substance Abuse Prevention; includes designer

drugs in the Controlled Substances Act; attempts to
increase cooperation among departments to combat
Indian Drug Abuse; and establishes an Advisory
Commission on Intercollegiate Athletes.

TITLE X: Post Office.
Title V Amendments require OPM to establish
employee assistance programs and education programs
to combat drug abuse and to classify controlled
substances as non-mailable matter.

* Drug testing

TITLE XI: Government Operations.

H.R. 5266 requires the President to submit recom-
mended legislation to reorganize the executive
branch to coordinate efforts to combat drug abuse.

TITLE XII: Interior.

"Indian Alcohol and Substance Abuse Prevention
Act,"” modifies laws and provides authority to

help Indians improve law enforcement and to
organize a drug treatment and prevention program.
It includes equipment funding for certain territor-
ies (Puerto Rico and the Virgin Islands).

* AMENDMENT TO BE MADE IN ORDER.

60
100
31
167

$350
3

$180
0.65
.4

-
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TOTAL COSTS
(in millions)

(DEA expansion)

(block grant; $200mn for fy 1988)
(U.S. Attorneys)

(prison construction; $450mn for fy ~
1988, $527 for fy 1989)

(each fy 1987-89)
(Secretary of Labor study)

(agency funding and state assistance)
(ceiling for Advisory Commission)
(demo project for Indian Rehabilita-
tion for each fy 1987 and 1989)

(OPM will report to Congress on the
costs within 6 months)

(reg. centers)
(equipment: territories)

(emergency shelters, each fy 1988 and
1989

(police)
(training, etc.)
(Indian education)
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B. THE ADMINISTRATION BILL

I. DRUG FREE WORKPLACE

There can be little doubt that drug use, whether on of off

the job, seriously impairs employee health and productivity.

Moreover, due to current law enforcement prioritieS}‘drug use has
been effectively decriminalized in most jurisdictions, thereby
allowing drug users to escape responsibility for the harm which
their conduct causes society. It is a fundamental principle of
life in a free society that individuals should be held
accountable for their actions, hence, we believe that an
essential first step in reducing the demand for illegal drugs is
to ensure that drug users suffer some penalty for their actions.
Mandatory drug testing for employees in sensitive positions, with
some employment related sanction, will reduce the demand for
illegal drugs and is a necessary first step if we are to realize

our goal of a drug-free workplace.

The first title of the administration bill would mandate a
drug free federal workplace and authorize a limited program of
drug testing for employees with sensitive responsibilities
relating to national security, public safety and the protection
of life and property. Drug testing would also be authorized for
all applicants for employment and for any employee where there is
reasonable suspicion to believe that he uses illegal drugs or in
the course of an accident investigation relating to national
security, public safety and the protection of life and property.
The bill also amends existing statutes, including the Drug Abuse
Office and Treatment Act and the Rehabilitation Act of 1974, to
make clear that neither of these statutes would preclude the

federal government from taking disciplinary action against

T e i
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employees found to be using drugs. Finally, federal employees
convicted of trafficking in drugs would be automatically

dismissed and barred from all future federal employment.

While the federal government can set the standard for a
drug-free workplace, much remains to be done among private sector
employers. Many corporations have instituted drug-testing
programs with great success, but others have been deterred by the
potential for legal liability arising under certain vaguely
worded federal statutes and expansive judicial interpretations.
In an effort to remove this impediment, this title of the bill
would also provide that no federal statute should be interpreted
to bar the use of drug testing by private employers. In light of
the administration’s commitment to the principle of federalism,
the bill does not preempt state and local laws which might also
prevent drug testing programs. Hopefully, the President’s
leadership will encourage states and localities to reconsider any

prohibitions which they may have enacted.

II. DRUG FREE SCHOOLS

Title II of the administration bill addresses the problems
of drugs in our educational institutions. In order to help
schools fight the problem of illegal drug use, this title would
establish a special $100 million grant program to help fund

school drug prevention programs and research aimed at reducing



drug use in schools. In addition, continuation of thg funding
levels for local educational agencies would be contingent on
their submission of a plan for achieving and maintaining drug-
free schools and then demonstrating that its schools had made
progress in reducing drug use.

With respect to drug testing programs, educational
institutions could face the same legal constraints as does
private enterprise. Hence, this title too would provide that no
federal statute be interpreted to bar drug testing by educational

institutions.

III. IMPROVED RESEARCH INTO PREVENTION AND TREATMENT

Many individuals who abuse drugs do so not out of physical
or psychological compulsion, but consciously, as a matter of free
choice. These people should learn to ”just say no” and be held
accountable for their decisions. Sadly however, many others have
become addicted to drug use and can only break free with the aid
of psychological counseling or medical treatment. Here, it is
appropriate for government, schools and private employers to lend

a helping hand.

The third title of the administration bill focuses on
research and assistance programs to enhance drug treatment and
prevention programs. Specifically this bill will authorize an

additional $ million for drug research and treatment programs.



IV. INTERNATIONAL COOPERATION

The administration remains committed to an aggressive
strategy to stop.the supply of drugs through effective law
enforcement techniques in the United States and improved
international cooperation to halt the flow of drugs before they
reach our borders. As a general matter, we are doing as much as
we can, in consultation with our allies, to halt the flow of
narcotics across our borders. However, we have identified
several additional changes, incorporated in title‘IV, to aid in

this effort.

First, is repeal of the ”Mansfield Amendment” which
prohibits federal officers from participating in illegal drug
arrests in foreign countries or from being present during
interrogation of an American arrested in a foreign country.
Another proposal would allow federal authorities to seize and
civilly forfeit property located in the United States that was
either derived from the commission of a violation of a foreign
drug law or intended to be used in the commission of such a
violation. Finally, this title would amend the Immigration and
Nationality Act to allow deportation of aliens involved in all

types of drug trafficking.

V. STRENGTHENING LAW ENF EMENT

8



While much has been accomplished in our law enforcement
efforts, we have also identified a number of statutory
enhancements of our existing powers which would aid in the war on
illegal drugs. The six subparts of this title of the bill would
strengthen and clarify the penalties for drug dealing in a number
of significant respects, including the imposition of the death

penalty for the principal organizer of a major drug ring.

Three changes are particularly noteworthy. One would amend
rule 35 of the Federal Rules of Criminal Procedure to authorize a
court to reduce a sentence upon the application of the government
if the defendant has provided substantial assistance to the
government in the investigation and prosecution of another crime.
Currently, some courts have concluded that where there is a
statutory mandate for a minimum sentence, they cannot reduce this
minimum even where the government so moves the court. Another
change would establish controls over the production of drug
precursors and chemicals essential to the manufacture of
controlled substances. And controlled substance analogs (so
called ”"mutant” drugs) would be placed on the schedule of
controlled substances absent the filing of an Investigational Now

Drug request by the manufacturer.

Although not included in this package, increased funding for

law enforcement agencies is clearly the key to a successful anti-
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drug effort. The President’s budget requests additional money to
fund various drug enforcement activities and these requests are

generally being favorably received by the Congress.
VI. PUBLIC EDUCATION AND PRIVATE SECTOR INVOLVEMENT

Perhaps our most powerful weapon in the war on drugs is a
determined campaign of public education to warn Americans, and
particularly our youth, of the dangers illegal drug use. In this
struggle to change public attitudes toward drug use, it is
essential that we enlist the assistance of private enterprise,
educational institutions and non-profit groups in a coordinated
fashion. ACTION and the Department of Health and Human Services
have taken the lead in establishing the kinds of private sector-
public sector partnerships which can make a serious impact on

public perceptions about drugs.

Unfortunately, these efforts have been hampered by certain
statutory constraints on the utilization of volunteer services.
Notably, the Competition in Contracting Act and other laws
governing procurement have frustrated efforts by private
individuals, particularly producers and directors, who offer to
prepare TV and radio puﬁlic service announcement on the dangers
of drug use if the government will pick up their out of pocket
expenses. Because some money must be spent, the laws require

that the proposal be advertised to solicit competition, and the

&



attendant red tape and delay generally leads to a withdrawal of

the offer.

To resolve this problem, title VI of the administration bill
would create a narrow, one year exemption from the federal
statutes mandating competition in procurement for services
donated to the government to aid in the campaign against drug
use--but only where at least 50% of the actual reasonable costs
of providing the property and services have been donated. This
exemption is limited in scope and duration because we do not want
to imply that we are seeking to dispense with the salutatory
principle of competition in government procurement in all cases.
Instead, this limited exemption could be reviewed and extended by

\

the Congress if it proves to be effective.

Another statutory barrier to our public education efforts is
contained in section 1461 of title 22, the general authorization
of the United States Information Agency. This bars USIA from
releasing any film, radio spot, or book to domestic audiences if
it was prepared for a foreign audience. While such a prohibition
in the domestic display of ”political propaganda” might make
sense as a general matter, there have been several occasions in
which outstanding USIA films on the dangers of drug use could not

be shown to domestic audiences for this reason. Hence, section 2

of this title would create a narrow exception from this

GRS o o i M T

prohibition for USIA film and other material discussipg the

dangers of illegal drug use.



Office of Personnel Management FPM Letter 751-

Federal Personnel Manual System
Published 1n advance
FPM Letter 751- ol Incorporation in FPM

SUBJECT: Taples of Suggested Actions for RETAIN UNTIL SUPERSEDED
Correcting Employee Misconduct

Washington, D. C. 20415

Heads of Departments and Independent Establishments:

1. This FPM letter states the policy of the 0Office of Personnel Management on
agencies publishing tables of suggested actions for correcting employee miscon-
duct. It includes a sample table (see attachment) which may be used hy agencies
for guidance in developing or modifying a table of suggested actions. However, it
. should be noted that the sample tahle is offered only as guidance by example. It
is not meant to be construed by agencies or third parties as a Government-wide
table, or as reflecting a judgment by OPM on what offenses should or should not be
included on a table for a particular occupation or agency or what range of
penalties should be used for a listed offense.

2. A published table of suggested actions offers several important benefits.
Such a table transmits a clear message that misconduct has adverse consequences,
and that those consequences are both certain and foreseeable. It benefits employ-
ees by informing them of their agency's standards and expectations regarding
conduct. It also promotes uniformity in imposing discipline, ensuring that treat-
ment of like offenses is reasonably consistent. Equally important, such a table
can be instrumental in aiding supervisors in overcoming the natural human reluc-
tance to confront the unpleasant circumstances inherent in disciplining emplovees
and thereby helps ensure that actionable offenses are met with some standard
minimum corrective action. Thus, unwanted hehavinr is more apt to receive the
early attention that prevents minor offenses from growing into major conduct prob-
lems. Also, a table of suggested actions helps to ensure that an employee is not
protected against action simply because he or she occupies a high level position
within the agency. In addition to providing this supportive environment for good
supervision and management, such a tahle assists agency internal auditors and OPM
personnel management evaluators in reviewing the effectiveness of the agency's
disciplinary program.

3. For these reasons, OPM strongly encourages each agency to publish a table or
tables of suggested actions as a guide for correcting emplovee misconduct. An
agency which does not have a published table may adopt or modify for its own use
the sample table attached to this letter, or may wish to develop a tahle that
takes into account the particularities of the agency. Departments or other large
organizations may wish to establish separate tables for their comoonents 1if dif-
ferences in mission or operating environment so warrant.

Donald J. Devine
Director

Attachment

Inquiries: -‘Appellate Policies Division, Offtce of Planning and Evaluation,
Office of Policy and Communications, (202) 254-5200
Code: 751, Discipline

Distribution: Fpy OPM FORM 652  &/82



Attachment to FPM Letter 751~ (1)

Preface to the
Guide for Correcting Employee Misconduct

The table of penalties provided below is being included with this FPM Letter only for
the purpose of giving guidance by example to agencies developing or modifying their
own tables. The Office of Personnel Management recognizes the possibility of vari-
ation from the table in the assessment of penalties for particular offenses depend-
ing on such factors as grade level and type of position occupied by the offending
employee. Such variations are appropriate and to be expected. For example, while
an oral admonishtment might be appropriate discipline for a lower level employee
committing a first offense of falsifying a travel voucher, a penalty up to and
including removal would be more appropriate for an employee occupying a position with
significant fiscal responsibility such as auditor or IRS agent. For that reason,
this table is not offered as a Government-wide table of penalties nor should agencies
or third party adjudicators interpret the table as representing OPM's judgment
concerning actionable offenses or the range of appropriate penalties for listed
offenses.

In establishing or modifying a table of penalties, agencies are reminded to be aware
of their rights and obligations under the Federal Labor-Management Relations Statute,
5 U.S.C. Chapter 71. -

As further guidance, OPM suggests that an agency consider including as part of its
table of penalties a narrative section covering the following areas:

1. The agency's issuance should state that its table is meant as a guide to disci-
plining employees and that a penalty greater or lesser than ome listed in the table
may be appropriate. That is, the use of a particular penalty should not be necessar-
ily mandatory because it i{s listed in an agency's table. This does not mean, how-
ever, that deviations from the table should be frequent. A carefully crafted table
will establish the correct penalty in most cases. Equally {important, the table
should make clear that, even for offenses where removal {s not listed for a first
offense, removal on a first infraction nevertheless may be assessed for an aggravated
offense. As discussed under item 3 below, selecting a proper penalty requires
balancing the mitigacing and aggravating factors in the particular case. Tt should
be noted that penalties for certain offenses are prescribed in statute. [For exam—
ple, see 31 U.S.C. 638a(c)(2) concerning misuse of Government vehicles]. Ic is
suggested that the table indicate which penalties are mandatory.

2. The agency's issuance should also state that its table is not meant to be an
exhaustive listing of all offenses.

3. The agency's table should include a discussion of the general categories of miti-
gating and aggravating factors to be considered when selecting a penalty. For
guidance in this area, the agency should refer to the decision of the Merit Systems
Protection Board in Curtis Douglas, et. al. v. Veterans Administration, MSPB Docket
No. SF075299024, April 10, 1981, pages 32-33 (Slip Opinion).

4. An agency's table should include information on the period of time over which
offenses are cumulative for purposes of assessing progressively stronger penalties.

This period is often referred to as the “reckoning period” and may vary for different
offenses. For example, in assessing a penalty for current tardiness an agency mav
not wish to count tardiness that occurred long ago. However, for offenses reflectingz
character traits such as dishonesty, an agency may wish to specify a leagthv »or
indefinite reckoning period. Information concerning reckoning periods may he {nclud-
ed in a narrative section preceding the table, or a separate column may he added t»
the table indicating the reckoning period for each listed ‘offense.



Attachment to FPM Letter 751- Q@)

5. In conjunction with the discussion on reckoning periods, mentioned in item 4
above, the agency may wish to include a provision that a specified numher of
infractions, even for unrelated offenses, over a given period may trigger con-
sideration of removal whether or not removal is listed for any of the offenses
individually.

6. In addition to the above, the agency may wish to include a statement that oral
admonishments can not be considered disciplinary actions for purposes of citing the
past disciplinary record, but that such admonishments may be considered under the
Douglas factors when assessing a penalty. [See item 3, above.] Also, agencies may
wish to include explanations covering whether days listed are calendar days or work
days, whether the table applies to probationers, and whether the term "reprimand”
means a written reprimand.

GUIDE TO CORRECTING MISCONDUCT
TABLE OF SUGGESTED ACTIONS

THIS MATERIAL FPOR INSTRUCTIONAL PURPOSES ONLY
PLEASE REFER TO THE PREFACING REMARKS ABOVE

Nature of offense 1st offense 2nd offense 3rd offense

1. Attendance-related offenses

a. Unexcused Tardiness Oral admonishment| Oral admonistment| Oral admonishment
to l-day suspen— | to 5-day suspen—
This includes delay in reporting at the sion sion

scheduled starting time, returning from
lunch or break periods, and returning
after leaving work station on official
business.

Penalty depends on length and frequency
of tardiness.

4th offense typically may warrant S5—day
suspension to removal.

b. Abgence without leave (AWOL) Reprimand to l-day to l4-day 5-day susoension
S—day suspension | suspension to removal
These penalties generally do not apply
to AWOL charged for tardiness of 1/2
hour or less. (See Yla above.) This
offense includes leaving the work
station without permission. INSTROCT IONAL

|3

Penalty depends on length and frequency ONLY
of absences. Removal may be appropriate
for a lst or 2nd offense if the absence

18 prolonged.

c. Failure to follow established leave Reprimand to l-day to S5-day S-day suspensinn
procedures. 5-day suspension | suspension to removal
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(3)

Nature of offense

1st offense

2nd offense

3rd offense

2. Breach of safety regulation or practice

-

Where imminent danger to persons or pro-
perty is not involved.

Reprimand to
1l-day suspension

l—-av to lé-davy
susovension

S—dav susvension
to removal

b'

Where immdinent danger to persons or pro—
perty is involved.

"Persons” includes "self”. Penaltv de-
pends on seriousness of infurv or poten—
tial infury and extent or potential
exent of damages to oroverty. Safetv
regulations mav include requirements

to report accident or infurv

Reorimand to
removal

30~dav susvensinn
to removal

Removal

3. Breach of securitv regulation or practice

Where restricted information is not
comoromised and breach is unintentional

Reorimand to
S=day susovension

l-dav to l4-dav
suspensinn

S5-dav suspensinn
to removal

bh. Where restricted information is Reprimand to 3N—dav susovensinn|.Removal
comoromised and breach is unintentional | removal to removal
c. Delibherate violation 30—~day suspension| Removal
to removal
4, Offenses related to intoxdcants
Actions involving these offenses should FOR
be reviesred to insure the requirements TNSTRIICTIONAL
of drug & alcohol ahuse programs are met OSE
ONLY
a. Alcohol-related:
(1) Unauthorized possesssion of alcoholic Reorimand to 5-ay to lé4—ay lé—~dav susnension
beverages while on Government premises S—day suspension | susopension to removal
or in duty status
(2) Unauthorized use of alcoholic. beverages| Reprimand to l4=dav to 3N—dav | 3N~dav suspension
while on Government premises or in duty| l4-dav susvension| susvension to removal
status
(3) Revorting to or being on duty while Reprimand to l4=4av susvension| Removal
under the influence of alcohol 30-day suspension| to remnval
(4) Sale or transfer of an alcoholic bever—| Renrimand to Removal

age while on Govermment premdises or in
a duty status or while any person
involved {s in a dutv status

removal
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(4)

emloyees in duty status for other than
official purposes

Penalty depends on the value of the pro—
perty or amount of employee time imvolved,

the nature of the position held by the
offending emplovee, and other factors.

For misuse of Govermment vehicles, see
127 below.

removal

to removal

Nature of offense 1st offense 2nd offense 3rd offense
b. Drug-related:
(1) Unauthorized possession of a drug or 5-day to 30-day lﬁ-day suspension| Removal
controlled substance while on Govern— suspension to removal
ment premises or in a duty status
(2) Unauthorized use of a drug or con- l4—day to removal| 30-day suspension| Removal
trolled substance while on Govern- i to removal
ment premises or in a duty status
(3) Reporting to or being on duty while 30-day suspension| Removal
under the influence of a drg or con- to removal
trolled substance
S. Making false, malicious or unfounded state-| Reprimand to l4—day susvension| 30-day susovension
ments against coworkers, suvervisors, sub— | removal to removal to removal
ordinates, or Govermment officials which
tend to damage the reputation or undermine
the authority of those concerned
6. Abusive or offensive language, gestures Reorimand to S—day suspension | 30-day suspension
or other conduct [Also see "Discourtesy”, 10-day suspension| to removal to removal
97 below]
7. Discourtesy Oral admonishment| Reorimand to l-ay to 10-day
to l-dav suspven- | S5-day susvension | susvension
Penalty for 4ch offense within one year sion
may be l4—day suspension to removal
FOR 4
INSTROCTIONAL
8. Stealing, actual or attemted; unauthor- USE
ized possession of Government prooerty or ONLY
property of others
a. Where substantial value is not inmvolved| Reprimand to Reprimand to 5-dav suspension
removal. removal to removal
b. Where substantial value is involved l4~day suspension| Removal
to removal -
9. Using Government property or Government Reorimand to l-day suspension | l4-dav susoension

to removal
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(5

Nature of offense 1st offense 2nd offense 3rd offense

10, Misuse of official Govermment credentcial Reprimand to S—day suspension | 14—iav susvension

removal to removal to removal

11, Deliberate misreoresentation, falsifica- Reorimand to 1-4ay suspension | S—day suspension
tion, exaggeration, concealment or with- removal to removal to removal
holding of a material fact, or refusal to
testifv or cooperate in an official oro—-
ceeding.

12, Loss of or damage to Government provertv, | Reprimand to Reorimand to l4—day suspension
records, or information [Also see 28] l4=dav susvension| removal to removal
Penalty depends on value of orovertv or
extent of damage, and degree of fault
attrihutahle to emplovee .

FOR

T INSTRUCTIORAL e i

13. Offenses relating to fighting USE
ONLY

Penalty demends on such factors as provo-
cation, extent of any infuries, and
whether actions were defensive or
offensive in nature.
a. Threatening or atteromting to inflict Reprimand to l4=dav to removal| 3M—av suspension

bodily harm

b. Hitting, oushing or other acts against
another without causing inifury

l4-dav suspension

Reorimand to
30~day suspension

I0-dav to removal

to remnval

Removal

c. Hitting, pushing or other acts against 3N-dav susvension| Removal
another causing infury to removal
14, Delav in carrving out or failure to carry | Reorimand to Reorimand to S-dav susnension
out instruction in a reasonahle time removal removal to removal
15. Insuhordinate defiance of authority, Reprimand to S=dav suspvension | Removal
removal to removal

disregard of directive, refusal to comoly
with prooer order .

16.

Sleeving, loafing, or failure to attend
to duties

a. Where no danger to persons or property

is involved

b. Where danger to persons or property
is involved

Oral admonishment
to l-dav suspen-
sion

Reorimand to
removal

Reorimand to
S-dav susopension

l4-Aav suspension
to removal

S—dav suspensiomn
to remnval

3N—ayv suspension
to removal
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(6)

information to an Office of Inspector
General (or equivalent) or the Office of
Special Counsel, or to an EEO investiga-
tor, or for testifying in an official
proceeding

to removal

Nature of offense 1st offense 2nd offense 3rd offense
17. Negligent performance of duties
a. Where wastage or other cost is insub- Oral admonishment| Reorimand to S=dav to 30-day
stantial to reprimand S-day suspension | suspension
b. Where wastage or other cost is substan-| l-dav to S5—day S—day susvension | 30-day suspension
tial suspension to removal to removal
18. Offenses related to gamhling
a. Participating in an unauthorized gamb- | Oral admonishment| l—day to S5-ay S=dav to 3N-dav .
ling activity while on Government pre— | to reprimand suspension suspension
mises or in duty status
b. Operating, assisting, or promoting an l4—day suspension| Removal
unauthorized gamhling activity while on| removal
Government premises or in a duty status
or while others involved are in a duty FOR
status INSTROCTIONAL
USE |
19, Particivating in a strike, work stoppage, | Removal ONLY
slowdowm, sickout, or other job action
20. Indebtedness where agency ooerations or Oral admonishment| Reorimand to S=-day suspension
reoutation are affected to reorimand S—day suspension | ton removal
Offenses related to Supervisory/Managerial
Observance of Emplovee Rights
21. Sexual harrasment Reprimand to 5—day susvension |30-day suspension
removal to removal to removal
22, Discrimination based on race, color, sex, |Reorimand to S-day susvension |30—dav suspension
religion, national origin, age, marital removal to removal to removal
status, political affiliacion, or handicapo
23. Interference with an employvee's exercise |Reorimand to S5-Aay suspension
of, or reprisal against an emoloyee for removal to removal
exercising, a right to grieve, appeal or
file a complaint through estahlished
procedures
24, Reprisal against an employee for providing|30-day suspension |Removal
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Nature of offense

1st offense

2nd offense 3rd offense

(7

25. Reorisal against an erolovee for exercis— |Reprimand to S—av suspension |3N=dav suspension
a right orovided under 5 U.S.C. Chap. 71 |removal to remnval to removal
(governing Federal lahor-management rela-
tions)

Offenses oroscrihed in statute
26. Finding hy MSPB of refusal to comoly with Reprimand to re-
MSPB order or of violation of statute moval
causing issuance of Snecial Counsel com
plaint [S5 17.5.C. 8812NA(g) (1) and 1207(h)1
27. Directing, exnmecting or rendering services Remnval
not covered hv aporooriations
(S 1.S.C. 3103]
28, Prohihited political activity
a. Violation of prohihition against Removal
political contrihutions [5 U.S.C. 7323)

b. Violatinn of prohibition against ca= 30-dav susvension
paigning or influencing elections to removal
[S 11.S.0, §87324 and 7325)

29, Failure to deoosit intn the Treasurv monev Removal
accruine from laosed salaries or from FOR
unused anorooriatinns for salaries INSTROCTIONAL
[5 U.S.C. 55011 NSE

NNLY
3N. Soliciting contrihitions for a gift for a Removal
suverior; maling a donation as a gift to a
sunerior; acceoting a gift from an erolov-
ee receiving less pav [5 U.S.C. 7351]

31. Action against national security Suspension or
[S U.S.C. 7532] removal

32, Willfully using or authorizing the use of l=month suspen-
a government passenger motor vehicle or sion tn remnval
aircraft for other than offirial nurposes
[31 U.S.C. A3Ra(c)(2)]

33. Mutilating or destroying a ouhlic record

[18 U.S.C, 20711

Remnval




DPC WORKING GROUP ON DRUG ABUSE POLICY
August 26, 1986
INTRODUCTION
o The leak

= All handouts to be returned at end of meeting
- Copies will be redistributed to those with need

STATUS
- Schools, Private Sector & Treatment on track

- Legislative Review has done a lot of work -- PRIORITY FOR WEEK -
—— EVERYONE NEEDS TO ASSIST

- NEW TASK FORCE - Drug-Free Public Housing chaired by HUD -- good
potential - preliminary report due next Tuesday

THIS WEEK'S WORK:
1 Assist Justice in getting Legislative Package together
* PRIORITY - Must be finalized by September 2
2. Refine task force reports --
* Handout -- Section III
* Comments must be received by DAPO by COB Friday, Aug 29
REPORTS OF TASK FORCE CHAIRMEN Jmaw{164fﬁu¢@wd/
- Drug-Free Public Housing (Mike boréey) 79;ﬁ!ﬁ?€fﬁ,m
= Treatment (Ian Macdonald) -
- Drug-Free Schools (John Walters)

- Private Sector Initiatives (Rick Ventura) fl,
- @WWQQI ,’

- Drug-Free Workplace (Mike Baroody) — ~ ?7,r A w”
A ) N
- Executive Order (Richard willard) thchA A i
) ) ) ) ) '/— : /\ ., ,;" f‘-',.('f (s _vl A
- Legislative Review (Richard Willard) ??QJH%%Q
J/ / 1 "
/ ey L(,, \/\/ /

REMINDERS 7, el ¥
3 4F W .‘“» & f o~

- Input must be received by DAPO no later than this'Frfday

- Next Meeting - Tuesday, Sept 2, 1:30 pm, Room 324

= ALL PAPERS BACK TO SHARYN



DPC WORKING GROUP ON DRUG ABUSE POLICY

OEOB 324

AUGUST 26, 1986 - 1:30 PM
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BARUN, KEN
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MACDONALD, DONALD IAN
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WILLARD, RICHARD

WROBLESKI, ANN B.
SVAHN, JACK
TURNER, CARLTON

BLEDSOE, RALPH

DUNLOP, BECKY NORTON

STEELMAN, DEBBIE
BRADY, PHIL
STARK, JAMES
LUMPKINS, SHARYN
DOHERTY, EILEEN
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LUMPKINS, SHARYN
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II.

III.

IV.

DRAFT

ANNOTATED OUTLINE

REPORT OF THE WORKING GROUP ON DRUG ABUSE POLICY

TO THE DOMESTIC POLICY COUNCIL
September 8, 1986
Summary
This section would contain a report summary, including the

major findings, conclusions, and recommendations.

Introduction and Background

This section would contain a brief review of the drug abuse

problem, the Administration's efforts since 1981, the
recent actions by the President on the six goals, and the

charter and establishment of the Working Group.

The Administration's Plan

This section would focus on actions and steps the Admini-
stration intends to take. It would include sections on
each goal, with subsections on each initiative under a
goal. It would include 1) statements on why each goal (and
each 1initiative) 1is 1important, 2) the specific steps
involved in each initiative, 3) what decisions are needed
by the President, 4) and brief statements on the expected
results from each goal/initiative.

Legislative Action

This section would focus on legislative proposals, both

those to be offered by the Administration, and those being
proposed by Congress. Proposals would be categorized, and
for each there would be references to options available to
the Administration, i.e. support or non-support.

Funding

This section would focus on costing of the initiatives,

both those offered by the Administration and any being
proposed by Congress that are felt worthy of support.



VI. Communications

The final section of the Report would include a proposed
plan for communications of the Administration's program.

Presentations of the Report will be given to the Council, without
the President in attendance, on September 8 and 10 (and 15 if
needed). It is tentatively planned that it would be given to the
President on September 16. Think about how best to present the
recommendations and the decision issues in a timely manner. The
Administration plan would be presented first, with legislation to
follow. The two would be combined for the September 16 meeting
with the President.
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DRAFT

ANNOTATED OUTLINE

REPORT OF THE WORKING GROUP ON DRUG ABUSE POLICY

TO THE DOMESTIC POLICY COUNCIL

September 8, 1986

Summary

This section would contain a report summary, including the
major findings, conclusions, and recommendations.

Introduction and Background

This section would contain a brief review of the drug abuse
problem, the Administration's efforts since 1981, the
recent actions by the President on the six goals, and the
charter and establishment of the Working Group.

The Administration's Plan

This section would focus on actions and steps the Admini-
stration intends to take. It would include sections on
each goal, with subsections on each initiative under a
goal. It would include 1) statements on why each goal (and
each initiative) 1is important, 2) the specific steps
involved in each initiative, 3) what decisions are needed
by the President, 4) and brief statements on the expected
results from each goal/initiative.

Legislative Action

This section would focus on legislative proposals, both
those to be offered by the Administration, and those being

proposed by Congress. Proposals would be categorized, and
for each there would be references to options available to

the Administration, i.e. support or non-support.

Funding

This section would focus on costing of the initiatives,
both those offered by the Administration and any being
proposed by Congress that are felt worthy of support.



VI. Communications

The final section of the Report would include a proposed
plan for communications of the Administration's program.

Presentations of the Report will be given to the Council, without
the President in attendance, on September 8 and 10 (and 15 if
needed). It is tentatively planned that it would be given to the
President on September 16. Think about how best to present the
recommendations and the decision issues in a timely manner. The
Administration plan would be presented first, with legislation to
follow. The two would be combined for the September 16 meeting
with the President.



U.S. Department of Justice

Civil Division

DRAFT

Office of the Assistant Attorney General Washington, D.C. 20530

AUG 2 6 1986

MEMORANDUM

TO: Carlton E. Turner
Chairman, Drug Use Prevention Working Group
Domestic Policy Council

FROM: Richard K. Willard
Chairman
Legislative Review Task Force

RE: Revisions to Draft Executive Orders
and Legislative Update

Attached are new draft Executive Orders revised after
receipt of comments and suggested text revisions from the White
House Counsel’s office, OPM, HHS, FBI, DOL and others.

This memorandum is intended as a broad summary of those comments
in order to highlight the major areas of concern.

A continuing issue is whether the Executive Order should be
limited to employees in sensitive positions. I recommend that
the Order cover all employees, with mandatory testing and more
severe sanctions for employees in sensitive positions. (Tab A.)
The alternative draft covers only employees in sensitive
positions, except for section 1(a). (Tab B.)

Section 1:
It has been recommended that Section 1 of Tab B be amended

so that only employees in sensitive positions are required to
refrain from illegal drug use. The proposed language is
problematic because it seems to create a ”double standard” for
federal employees. The implication of the proposed revision is
that illegal drug use by non-sensitive federal employees is not
necessarily prohibited, at least off-duty.

The goal of the Executive Order should be to create a
uniform government-wide standard prohibiting illegal drug use by
all federal employees. To the extent that sensitive and non-
sensitive employees have been treated differently in our draft
Executive Orders, the dualism is based on different enforcement
policies rather than a willingness to tolerate illegal drug use
by nonsensitive employees. No federal employee should use illegal
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drugs. However, the potential public safety and national security
concerns of the sensitive federal employee justify the more
rigorous enforcement tool of mandatory drug testing and more
severe sanctions when drug use is detected.

Section 4:

It has been recommended that Section 4 be amended so that
rehabilitation may be made available to employees in sensitive
positions who do not come forward voluntarily prior to being
caught. We have acceded to this suggestion. This section has
also been reworded to make clear that agencies are not required
to keep employees in sensitive positions who are undergoing
rehabilitation. It should be kept in mind that certain agencies
such as CIA and FBI do not have non-sensitive positions and thus
may discharge employees who seek rehabilitation for drug

addiction.

Section 5:

Several revisions have been suggested to Section 5. Their
basic thrust is to provide employees in sensitive positions who
are found to be using illegal drugs a ”second-chance” before
removal will be required. In keeping with this more lenient
approach, we have revised this section to provide two basic
personnel options: (1) an agency head will now have discretion to
retain an employee in a sensitive position initially found to be
using illegal drugs; (2) an agency head will still be required to
remove or transfer an employee in a sensitive position twice
found to be using illegal drugs. On the other hand, we have
avoided the creation of a ”safe-harbor” for drug users in
sensitive positions by making it clear that they can be removed
or transferred to a nonsensitive position even after the initial
determination of illegal drug use.

Another revision to this section requires that some kind of
disciplinary action (at a minimum, a reprimand) be taken with
regard to any determination of illegal drug use. (In Tab A, this
provision includes nonsensitive employees.)

Section 7:
It has been recommended that Section 7 be amended to commit

to agency heads the discretion to ”“determine which employees
involved in law enforcement, national security” and other related
categories would be designated ”employees in sensitive
positions,” so long as such employees fall within the categories
now enumerated in paragraphs (d) (i)-(viii). We believe that this
language does not meaningfully .expand the discretion of the
agency heads while simultaneously weakening the legal
defensibility of actions taken pursuant to the order.

It is important to keep in mind that, under Section 2(b)
agency heads are ”authorized” but not required to test particular
sensitive employees or groups of employees as they see fit. The
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Executive Order is an umbrella which legally protects agency
heads who wish to test; it is not an order compelling them to
test any given employee or set of employees, let alone an order
compelling blanket testing.

However, apart from the testing issue, the standards
contained in the Executive Order are based upon a Presidential
determination as to job sensitivity. If agency heads have the
discretion to determine whether 1% or 50% of their employees are
"sensitive,” then the legal benefit of the Presidential
determinations on suitability and performance ”nexus” will be
weakened.

Legislative Review:

The following initiatives are underway in the legislative
review area. First, the Drug Policy Board his undertaking a
review of significant criminal legislative initiatives. The
Policy Board will take the lead in preparing comments on the
draft legislative package assembled by Speaker O’Neill, since 90
percent of this package deals with law enforcement matters. We
have referred to appropriate task forces of the Drug Use
Prevention Working Group those portions of the 0’Neill package
that concern them and will ;ultimately funnel their comments to
the Policy Board. 1In addition, the Policy Board will develop
legislation for the Administration to propose in the law
enforcement area, based upon draft legislation prepared by the
Criminal Division of the Justice Department.

Second, we understand that OMB is undertaking a
comprehensive review of the resource allocation and budgetary
ramifications of significant legislative proposals.

Finally, our task force received yesterday legislative
proposals from HHS and Education, which we have circulated for
comment. We will assemble these proposals, together with ;the
Department of Justice draft bill on drug-free schools and
workplaces, into a demand-side legislative package to submit to
you later this week.






This document was created in the
DPC deliberative process and may
not be circulated, disseminated or
released without the approval of
the DPC.

All Positions Version: 8-26-86 9:00 a.m.
Executive Order No. of August _ , 1986
Drug Free Federal Workplace

WHEREAS the use of illegal drugs, on or off duty, by federal
employees is inconsistent not only with the law-abiding behavior
expected of all citizens, but also with the special trust given
to such employees as servants of the public;

WHEREAS federal employees who use illegal drugs, on or off duty,
are less productive, less reliable, and prone to greater
absenteeism than their fellow employees who do not use illegal

drugs;

WHEREAS the use of illegal drugs, on or off duty, by federal
employees impairs the efficiency of federal departments and
agencies by undermining public confidence in them, and thereby
making it more difficult for other employees who do not use
illegal drugs to perform their jobs effectively;

WHEREAS the use of illegal drugs, on or off duty, by federal
employees can pose a serious health or safety threat to members
of the public and to other federal employees;

WHEREAS the use of illegal drugs, on or off duty, by federal
employees is unacceptable in the federal workplace, and creates
suspicion and distrust within an agency or department that
disrupts its smooth and efficient functioning;

WHEREAS the use of illegal drugs, on or off duty, by federal
employees in certain positions evidences an unreliability, an
instability, and a lack of judgment that is inconsistent with
access to sensitive information, and renders such employees
susceptible to coercion, influence, and irresponsible action
under pressure so as to pose a serious risk to national security,
the public safety, and the effective enforcement of the law;

WHEREAS federal employees who use illegal drugs must themselves
be primarily responsible for changing their behavior and, if
necessary, begin the process of rehabilitating themselves, and
will only take such steps if made accountable for their
unsuitable and illegal use of drugs; and

WHEREAS standards and procedures should be put in place to ensure
fairness in achieving a drug-free federal workplace, to allow an
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appropriate response to be made to the use of illegal drugs by a
federal employee, and to protect the privacy of federal
employees:

NOW, THEREFORE, by virtue of the authority vested in me by the
Constitution and statutes of the United States, including Section
3301(2) of Title 5 of the United States Code; Section 7301 of
Title 5 of the United States Code, Section 290ee-1 of Title 42
United States Code; and as President of the United States, and
deeming such action in the best interests of national security,
public health and safety, law enforcement and the efficiency of
the federal service, it is hereby ordered as follows:

Section 1: Drug Free Workplace

(a) The laws of our nation prohibit the use of illegal
drugs and federal employees are required to refrain
from the use of these drugs.

(b) The use of illegal drugs by federal employees whether
on duty or off duty is contrary to the efficiency of
the service.

(c) Persons who use illegal drugs are not suitable for
federal employment.

Section 2: Drug Testing For All Employees

(a) The head of each agency shall establish a program to
test for illegal drug use under the following
circumstances:

(1) When there is a reasonable suspicion that any
employee uses illegal drugs;

(ii) In an examination authorized by the agency
regarding an accident or unsafe practice; or

(iii) During or after admission into a
rehabilitation program as described in
Section 5 of this order.

(b) Agency heads shall establish programs which enable any
employee to voluntarily submit to drug testing.

(c) The head of each agency may establish a drug testing
program to identify any applicant who uses illegal
drugs.

Section 3: Additional Drug Testing for Employees in
Sensitive Positions



(a) The head of each agency shall establish a drug testing
program for applicants for sensitive positions before
appointment or selection.

(b) Agency heads are authorized to test any current
employee in a sensitive position for the use of illegal
drugs. The extent and criteria for such testing shall
be determined by each agency head, based upon the
degree of sensitivity of the agency’s mission and its
employees’ duties and the available resources for a
testing program.

Section 4: Drug Testing Procedures

(a) Agencies shall notify employees 60 days prior to
the implementation of a drug testing program
pursuant to this order that testing for use of
illegal drugs is to be conducted and that
counseling and rehabilitation are available and
the procedures for obtaining such assistance.

(b) Before conducting a drug test, the agency shall
inform the employee to be tested of the
opportunity to submit medical documentation that
may support a legitimate use for a specific drug.

(c) Programs shall contain procedures for timely

- submission of requests for retention of records
and specimens; procedures for retesting, and
procedures to protect the confidentiality of test
results and related medical and rehabilitation
records. .

(d) Programs shall be conducted in accordance with
scientific and technical guidelines promulgated by
the Secretary of Health and Human Services after
consultation with the Director of the National
Institute on Drug Abuse.

Section 5: Rehabilitation

All employees currently using illegal drugs who cannot
voluntarily cease such activity on their own must seek counseling
or rehabilitation services from their agency. Employees
undergoing counseling or rehabilitation from their agency and
employees who have been identified as users of illegal drugs
under a voluntary testing program under section 2(b) of this
order are not required by this order to be removed from
employment or disciplined so long as they thereafter refrain from
using illegal drugs. This section does not require an agency to
maintain any person in a sensitive position if the agency
determines that the persons’ use of illegal drugs makes it
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inappropriate for the person to remain in a sensitive position.

Section 6.

(a)

(b)

(c)

(d)

(e)

(£)

Personnel Actions

An agency head must initiate action to remove from the
service or discipline any employee who is found to use
illegal drugs. An agency head may in his discretion,
transfer to a non-sensitive position any employee who
is found to use illegal drugs.

An agency head shall initiate action to remove from the
service or transfer any employee from a sensitive
position who is found to use illegal drugs and:

(1) who has refused to undergo counseling or
rehabilitation services as set forth in
section 5; or

(2) who does not refrain from using illegal drugs
after the first identification of that
employee as a user of illegal drugs.

The results of a drug test and information developed by
the agency in the course of the drug testing of the
employee may be considered in processing the adverse
action against the employee or for other administrative
purposes. Preliminary test results may not be used in
an administrative proceeding unless they are confirmed
by a second analysis of the same sample or unless the
employee confirms the accuracy of the initial test by
admitting the use of illegal drugs.

The determination of an agency that an employee uses
illegal drugs can be made on the basis of any
appropriate evidence, including direct observation,
conviction of a criminal offense, administrative
inquiry, or the results of an authorized testing
program. Positive drug test results are not conclusive
and may be rebutted by other evidence that an employee
has not used illegal drugs.

Any action to remove or discipline an employee who is
using illegal drugs shall be taken in compliance with
otherwise applicable procedures, including the Civil
Service Reform Act.

Agencies are not required to report to the Attorney
General for investigation or prosecution any
information, allegation, or evidence relating to
violations of title 21, United States Code, received as



a result of the operation of drug testing programs
established pursuant to this order.

Section 7: Coordination of Agency Programs

(a) The Office of Personnel Management may promulgate government
wide regulations to guide agencies in the implementation of the
terms of this order.

(b) The Attorney General shall render legal advice regarding the
implementation of this order and must approve all guidelines,
regulations and policies adopted pursuant to this order.

Section 8: Definitions

(a) This order applies to all agencies of the Executive
Branch.

(b) For the purposes of this order, the term ”agency” means
an Executive agency, as defined in 5 U.S.C. § 105; the
Uniformed Services as defined in 5 U.S.C. § 2101(3):;
the United States Postal Service; or any employing unit
or authority of the Federal government, other than
those of the judicial and legislative branches.

(c) For the purpose of this order, the term ”illegal drugs”
means a controlled substance included in Schedule I or
II, as defined by section 802(6) of Title 21, United
States Code, the possession of which is unlawful under
chapter 13 of title 21, United States Code. The term
”jillegal drugs” does not mean the use of a controlled
substance pursuant to a valid prescription or other
uses authorized by law.

(d) For the purpose of this order, the term ”“employee in a
sensitive position” refers to:

(1) an employee in a position which an agency has
designated Special Sensitive, Critical-
Sensitive or Noncritical-sensitive under
Chapter 731 of the Federal Personnel Manual
or an employee in a position which an agency
head has designated or in the future
designates as sensitive in accordance with
Executive Order 10450 of April 27, 1953 as
amended;

(ii) an employee who has been granted access to
classified information or may be granted
access to classified information pursuant to
a determination of trustworthiness by an



(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

agency head under Section 4 of Executive
Order 12356 of April 2, 1982;

individuals serving under Presidential
appointments;

members of the Senior Executive Service as
defined in Subchapter II of Chapter 31 of
Title 5, United States Code;

law enforcement officers as defined in 5
U.S.C. § 8331(20):;

individuals employed under Schedule C in the
excepted service under the authority of
section 213.3301 of Title 5, Code of Federal
Regulations and Executive Order 10577;

members of the uniformed services as defined
in 5 U.S.C. § 2101(3):

air traffic controllers as defined in 5
U.S.C. § 2109; and

other positions that the agency head
determines involve law enforcement, national
security, the protection of life and
property, public health or safety, or other
functions requiring a high degree of trust
and confidence.

Section 9: Effective Date

This Order shall become effective on the date of its issuance.

THE WHITE HOUSE

August __ , 1986

RONALD REAGAN
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Sensitive Positions 8-26-86 9:05 a.m.

Executive Order No. of August , 1986
Drug Free Federal Workplace

WHEREAS the use of illegal drugs, on or off duty, by federal
employees is inconsistent not only with the law-abiding behavior
expected of all citizens, but also with the special trust given
to such employees as servants of the public;

WHEREAS federal employees who use illegal drugs, on or off duty,
are less productive, less reliable, and prone to greater
absenteeism than their fellow employees who do not use illegal
drugs;

WHEREAS the use of illegal drugs, on or off duty, by federal
employees impairs the efficiency of federal departments and
agencies by undermining public confidence in them, and thereby
making it more difficult for other employees who do not use
illegal drugs to perform their jobs effectively:;

WHEREAS the use of illegal drugs, on or off duty, by federal
employees can pose a serious health or safety threat to members
of the public and to other federal employees;

WHEREAS the use of illegal drugs, on or off duty, by federal
employees creates suspicion and distrust within an agency or
department that disrupts its smooth and efficient functioning;

WHEREAS the use of illegal drugs, on or off duty, by federal
employees in certain positions evidences an unreliability, an
instability, and a lack of judgment that is inconsistent with
access to sensitive information, and renders such employees
susceptible to coercion, influence, and irresponsible action
under pressure so as to pose a serious risk to national security,
the public safety, and the effective enforcement of the law;

WHEREAS federal employees who use illegal drugs must themselves
be primarily responsible for changing their behavior and, if
necessary, begin the process of rehabilitating themselves, and
will only take such steps if made accountable for their
unsuitable and illegal use of drugs; and



WHEREAS standards and procedures should be put in place to ensure
fairness in achieving a drug-free federal workplace, to allow an
appropriate response to be made to the use of illegal drugs by a
federal employee, and to protect the privacy of federal
employees:

NOW, THEREFORE, by virtue of the authority vested in me by the
Constitution and statutes of the United States, including Section
3301(2) of Title 5 of the United States Code; Section 7301 of
Title 5 of the United States Code; by section 290ee-1 of title 42
of the United States Code and as President of the United States,
and deeming such action in the best interests of national
security, public health and safety, law enforcement and the
efficiency of the federal service, it is hereby ordered as
follows:

Section 1: Drug Free Workplace

(a) The laws of our nation prohibit the use of illegal
drugs and federal employees are required to refrain
from the use of these drugs.

(b) The use of illegal drugs by federal employees in
sensitive positions whether on duty or off duty is
contrary to the efficiency of the service.

(c) Persons who use illegal drugs are not suitable for
federal employment in sensitive positions.

Section 2: Drug Testing for Employees in Sensitive Positions

(a) The head of each agency shall establish a drug testing
program covering all applicants for sensitive
positions.

(b) Agency heads are authorized to test any current
employee in a sensitive position for the use of illegal
drugs. The extent and criteria for such testing shall
be determined by each agency head, based upon the
degree of sensitivity of the agency’s mission and its
employees’ duties and the available resources for a
testing program.

Section 3: Drug Testing Procedures

(a) Agencies shall notify employees in sensitive
positions 60 days prior to the implementation of a
drug testing program pursuant to this order that
testing for use of illegal drugs is to be
conducted and that counseling and rehabilitation
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are available and the procedures for obtaining
such assistance.

(b) Before conducting a drug test, the agency shall
inform the employee to be tested of the
opportunity to submit medical documentation that
may support a legitimate use for a specific drug.

(c) Programs shall contain procedures for timely
submission of requests for retention of records
and specimens; procedures for retesting, and
procedures to protect the confidentiality of test
results and related medical and rehabilitation
records.

(d) Programs shall be conducted in accordance with
scientific and technical guidelines promulgated by
the Secretary of Health and Human Services after
consultation with the Director of the National
Institute on Drug Abuse.

Section 4: Rehabilitation

All employees in sensitive positions who use illegal drugs who
cannot voluntarily cease such activity on their own must seek
counseling or rehabilitation services from their agency.
Employees undergoing counseling or rehabilitation from their
agency are not required by this order to be removed from
employment, so long as they thereafter refrain from using illegal
drugs. This section does not require an agency to maintain any
person in a sensitive position if the agency determines that the
persons’ use of illegal drugs makes it inappropriate for the
person to remain in a sensitive position.

Section 5. Personnel Actions

(a) An agency head must initiate action to remove from the
service, or discipline any employee in a sensitive
position who is found to use illegal drugs. An agency
head may, in his discretion, transfer to a non-
sensitive position any employee who is found to use
illegal drugs.

(b) An agency head shall initiate action to remove from the
service or transfer any employee from a sensitive
position who is found to use illegal drugs and:

(1) who has refused to undergo counseling or
rehabilitation services as set forth in

section 4; or



(2) who does not refrain from using illegal drugs
after the first identification of that
employee as a user of illegal drugs.

(c) The results of a drug test and information developed by
the agency in the course of the drug testing of the
employee may be considered in processing the adverse
action against the employee or for other administrative
purposes. Preliminary test results may not be used in
an administrative proceeding unless they are confirmed
by a second analysis of the same sample or unless the
employee confirms the accuracy of the initial test by
admitting the use of illegal drugs.

(d) The determination of an agency that an employee uses
illegal drugs can be made on the basis of any
appropriate evidence, including direct observation,
conviction of a criminal offense, administrative
inquiry, or the results of an authorized testing
program. Positive drug test results are not conclusive
and may be rebutted by other evidence that an employee
has not used illegal drugs.

(e) Any action to remove an employee who is using illegal
drugs shall be taken in compliance with otherwise
applicable procedures, including the Civil Service
Reform Act.

(f) Agencies are not required to report to the Attorney
General for investigation or prosecution any
information, allegation, or evidence relating to
violations of title 21, United States Code, received as
a result of the operation of drug testing programs
established pursuant to this order.

Section 6: Coordination of Agency Programs

(a) The Office of Personnel Management may promulgate government
wide regulations to guide agencies in the implementation of the

terms of this order.

(b) The Attorney General shall render legal advice regarding the
implementation of this order and must approve all guidelines,
regulations and policies adopted pursuant to this order.

Section 7: Definitions

(a) This order applies to all agencies of the Executive
Branch.

(b) For the purposes of this order, the term ”agency” means
an Executive agency, as defined in 5 U.S.C. § 105; the
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(c)

(d)

Uniformed Services as defined in 5 U.S.C. § 2101(3);
the United States Postal Service; or any employing unit
or authority of the Federal government, other than
those of the judicial and legislative branches.

For the purpose of this order, the term ”illegal drugs”
means a controlled substance included in Schedule I or
II, as defined by section 802(6) of Title 21, United
States Code, the possession of which is unlawful under
chapter 13 of title 21, United States Code. The term
#jllegal drugs” does not mean the use of a controlled
substance pursuant to a valid prescription or other
uses authorized by law.

For the purpose of this order, the term ”“employee in a
sensitive position” refers to:

(i) an employee in a position which an agency has
designated Special Sensitive, Critical-
Sensitive or Noncritical-sensitive under
Chapter 731 of the Federal Personnel Manual
or an employee in a position which an agency
head has designated or in the future
designates as sensitive in accordance with
Executive Order 10450 of April 27, 1953 as
amended;

(ii) an employee who has been granted access to
classified information or may be granted
access to classified information pursuant to
a determination of trustworthiness by an
agency head under Section 4 of Executive
Order 12356 of April 2, 1982;

(iii) individuals serving under Presidential
appointments;
(iv) members of the Senior Executive Service as

defined in Subchapter II of Chapter 31 of
Title 5, United States Code;

(v) law enforcement officers as defined in 5
U.S.C. § 8331(20);

(vi) individuals employed under Schedule C in the
excepted service under the authority of
section 213.3301 of Title 5, Code of Federal
Regulations and Executive Order 10577;

(vii) members of the uniformed services as defined
in 5 U.S.C. § 2101(3);



(viii) air traffic controllers as defined in 5
U.S.C. § 2109; and

(ix) other positions that the agency head
determines involve law enforcement, national
security, the protection of life and
property, public health or safety, or other

functions requiring a high degree of trust
and confidence.

Section 8: Effective Date
This Order shall become effective on the date of its issuance.

RONALD REAGAN

THE WHITE HOUSE

August __ , 1986



