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TITLE VI 

PUBLIC EDUCATION AND PRIVATE SECTOR INIATIVES 



A BILL 

To encourage and enhance ~he use of private sector 

initiatives in a concerted campaign of public education on the 

dangers of illegal drug use. 

Be it enacted by the Senate and House of Representatives of 

the United States of America in Congress assembled, 

SHORT TITLE 

SEC. 601. This Act may be cited as the "Public Education 

and Private Sector Initiatives Act of 1986." 

SEC. 602. (a) Notwithstanding any other provision of law , 

an agency may contract for property or services designed 

primarily to warn of the dangers of illegal drug use without 

complying with any requirement for competition in federal 

procurement, so long as at least 50% of the actual, reasonable 

costs of providing the property or service are being donated to 

the government. 

(b) The provisions of this section shall take 

effect upon enactment and remain in effect for a period of one 

year thereafter. 

Sec. 603. (a) Section 1461 of title 22 is amended to 



insert, after the word "office" in the parenthetical, the 

following: 

"or any information warning of the hazards of illegal drug 

use" 

(b) The provisions of this section shall take 

effect upon enactment. 



PU8LIC EDUCATION AND PRIVATE SECTOR INITIATIVES 

SECTION BY SECTION ANALYSIS 

This title makes two changes to remove statutory impediments 
to ongoing efforts to recruit private sector groups for volunteer 
programs to educate the public about the dangers of drug use. 
Both changes are limited in scope and do not reflect any 
fundamental criticism of the statutes being amended. Instead, 
they merely seek to change anamolies in the law, which we do not 
believe Congress ever intended, to ensure that they do not 
interfere with efforts to establish a public sector-private 
sector partnership to aid in the war on illegal drugs. 

The Competition in Contracting Act, § 2711 of the Deficit 
Reduction Act of 1984, amending 41 U.S.C. 253, requires that 
wherever possible, competitive procedures be used in all federal 
procurement. This Act and other similar statutes embody a 
salutatory principle, but have had the unfortunate (and probably 
unforseen) effect of making it more difficult to obtain volunteer 
services, particularly in producing public service announcements 
on the dangers of illegal drug use for television and radio. 

In many instances, noted producers and directors have 
offered to prepare such public service announcements if the 
government will agree to pay their out of pocket expenses. 
However this limited expenditure of money by the government has 
the effect of bringing the transaction under the federal 
procurement statutes, triggering substantial red tape, including 
the requirement that the proposal be published in the Commerce 
Business Daily to solicit other proposals. Frequently, such 
publication means that the director or producer who developed the _ 
concept for the television or radio spot finds that other less 
talented individuals can take advantage of his original idea, and 
offer to produce it with lower out of pocket expenses (albeit at 
an equivalent decline in quality). Thus an Oscar-winning film 
producer may not be the "low bidder" on the contract, even though 
the government would get appreciably more for its money were he 
selected. We believe that in this limited circumstance, agencies 
should be authorized to accept such qffers without going through 
normal procedures. 

To resolve this problem, section 601 of title VI of the 
administration bill would create a narrow, one year exemption 
from the federal statutes mandating competition in procurement 
for services donated to the government to aid in the campaign 
against drug use--but only where at least 50% of the actual 
reasonable costs of providing the property and services have been 
donated. This exemption is limited in scope and duration because 
we do not want to imply that we are seeking to dispense with the 
salutatory principle of competition in government procurement in 
all cases. Instead, this limited exemption could be reviewed and 
extended by the Congress next year if it proves to be effective. 



Another statutory barrier to efforts to educate the public 
on the dangers of illegal drug use is contained in section 1461 
of title 22, the general authorization of the United States 
Information Agency (USIA). This statute bars USIA from releasing 
any film, radio s2ot, or book to domestic. audiences if it was 
prepared for'a foreign audience. While such a prohibition on the 
domestic display of "political propaganda" might make sense as a 
general matter; there have been several occasions in which 
outstanding USIA films on the dangers of drug use could not be 
shown to domestic audiences for this reason. This is a 
particularly acute problem where there is a need for a film in a 
language other than english, since the USIA product may be the 
only one available. Hence, section 602 of this title would 
create a narrow exception from this prohibition for USIA film and 
other material warning against the dangers of illegal drug use. 
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Executive Order No. of September , 1986 

Drug Free Federal Workplace 

WHEREAS drug use is having alarming and tragic effects upon a 
significant proportion of the national workforce and results in 
billions of dollars of lost productivity each year; 

WHEREAS the Federal Government, as an employer, is concerned with 
the well being of its employees, the successful accomplishment of 
agency missions and the need to maintain employee productivity; 

,, 

WHEREAS the Federal Government as the largest employer in the 
nation can, and should show the way towards achieving drug free 
workplaces through a program designed to offer drug users a 
helping hand and, at the same time, getting the message to drug 
users and potential drug users that drug use will not be 
tolerated in the federal workplace; 

WHEREAS the use of illegal drugs, on or off duty, by federal 
employees is inconsistent not only with the law-abiding behavior 
expected of all citizens, but also with the special trust given 
to such employees as servants of the public; 

WHEREAS federal employees who use illegal drugs, on or off duty, 
are less productive, less reliable, and prone to greater 
absenteeism than their fellow employees who do not use illegal 
drugs; 

WHEREAS the use of illegal drugs, on or off duty, by federal 
employees impairs the efficiency of federal departments and 
agencies by undermining public confidence in them, and thereby 
making it more difficult for other employees who do not use 
illegal drugs to perform their jobs effectively; 

WHEREAS the use of illegal drugs, on or off duty, by federal 
employees can pose a serious health or safety threat to members 
of the public and to other federal employees; 

WHEREAS the use of illegal drugs, on or off duty, by federal 
employees creates suspicion and distrust within an agency or 
department that disrupts its smooth and efficient functioning; 



WHEREAS the use of illegal drugs, on or off duty, by federal 
employees in certain positions evidences an unreliability, an 
instability, and a lack of judgment that is inconsistent with 
access to sensitive information, and renders such employees 
susceptible to coercion, influence, and irresponsible action 
under pressure so as to pose a serious risk to national security, 
the public safety, and the effective enforcement of the law; 

WHEREAS federal employees who use illegal drugs must themselves 
be primarily responsible for changing their behavior and, if 
necessary, begin the process of rehabilitating themselves, and 
will only take such steps if made accountable for their 
unsuitable and illegal use of drugs; and 

WHEREAS standards and procedures should be put in place to ensure 
fairness in achieving a drug-free federal workplace, to allow an 
appropriate response to be made to the use of illegal drugs by a 
federal employee, and to protect the privacy of federal 
employees: 

NOW, THEREFORE, by virtue of the authority vested in me by the 
Constitution and statutes of the United States, including Section 
3301(2) of Title 5 of the United States Code; Section 7301 of 
Title 5 of the United States Code, Section 290ee-1 of Title 42 
United States Code; and as President of the United States, and 
deeming such action in the best interests of national security, 
public health and safety, law enforcement and the efficiency of 
the federal service, it is hereby ordered as follows: 

Section 1: Drug Free Workplace 

(a} Federal employees are required to refrain from the use 
of illegal drugs. 

(b} The use of illegal drugs by federal employees, whether 
on duty or off duty, is contrary to the efficiency of 
the service. 

(c} Persons who use illegal drugs are not suitable for 
federal employment. 

section 2: Agency Responsibilities 

(a} The head of each agency shall develop a plan for 
achieving the objectives herein which addresses the 
problem of drug abuse in the workplace forthrightly and 
decisively in a fair and equitable manner with due 
consideration of the rights of the Government, the 
employee and the general public. 

(bl The plan shall include: 
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(i) a strong statement of policy setting forth 
the agency's expectations regarding drug use 
and the action to be anticipated in response 
to identified drug use; 

(ii) employee assistance programs emphasizing high 
level direction, education, counseling, 
referral to rehabilitation and coordination 
with available community resources; 

(iii) supervisory training to assist in identifying 
and addressing drug abuse in the workplace; 

(iv) provision for self-referrals as well as 
supervisory referrals to treatment with 
maximum respect for individual 
confidentiality consistent with safety and 
security issues; 

(v) provision for identifying users in the 
workplace, including testing on a controlled 

·· and carefully monitored basis in accordance 
with this order. 

Section 3: Drug Testing Programs 

(a) The head of each agency shall establish and conduct a 
program to test for illegal drug use under the 
following circumstances: 

(b) 

(c) 

(d) 

(i) 

(ii) 

(iii) 

When there is a reasonable suspicion that any 
employee uses illegal drugs; 

In an examination authorized by the agency 
regarding an accident or unsafe practice; or 

After an employee seeks counseling or 
rehabilitation for illegal drug use through 
an Employee Assistance Program. 

The head of each agency shall establish a program for 
voluntary employee drug testing. 

The head of each agency may establish a drug testing 
program to identify any applicant who uses illegal 
drugs. 

The head of each agency is authorized to test any 
current employee in a sensitive position for the use of 
illegal drugs. The extent and criteria for such 
testing shall be determined by the agency head, based 
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upon the degree of sensitivity of the agency's mission 
and its employees' duties and the available resources 
for a testing program. 

Section 4: Drug Testing Procedures 

(a) Agencies shall notify employees 60 days prior to 
the implementation of a drug testing program 
pursuant to this order that testing for use of 
illegal drugs is to be conducted and that they may 
seek counseling and rehabilitation and the 
procedures for obtaining such assistance. Drug 
testing programs already ongoing in agencies are · 
exempted from the 60 day notice requirement. 
Agencies may take action under Section 3(a) of 
this order without reference to the 60 day notice 
period. 

(b) Before conducting a drug test, the agency shall 
inform the employee to be tested of the 
opportunity to submit medical documentation that 
may support a legitimate use for a specific drug. 

(c) Drug testing programs shall contain procedures for 
timely submission of requests for retention of 
records and specimens; procedures for retesting; 
and procedures consistent with applicable law, to 
protect the confidentiality of test results and 
related medical and rehabilitation records. 

(d) Drug testing programs shall be conducted in 
accordance with scientific and technical 
guidelines promulgated by the Secretary of Health 
and Human Services after consultation with the 
Director of the National Institute on Drug Abuse. 

Sections. Personnel Actions 

(a) Agencies shall refer all employees who are found to use 
illegal drugs to their Employee Assistance Program for 
assessment, counseling, and referral for treatment or 
rehabilitation as appropriate. 

(b) Agencies shall initiate action to discipline or remove 
from the service any employee who is found to use 
illegal drugs, provided that such action is not 
required for an employee who: 

(i) voluntarily identifies himself as a user of 
illegal drugs or who volunteers for drug 
testing pursuant to section 3(b) of this 
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(ii) 

(iii) 

Order prior to being identified through other 
means; 

obtains counseling or rehabilitation through 
an Employee Assistance Program; and 

thereafter refrains from using illegal drugs. 

(c) Agencies must not allow any employee to remain on duty 
in a sensitive position who is found to use illegal 
drugs, prior to obtaining counseling or rehabilitation 
through an Employee Assistance Program. Agencies shall 
initiate action to remove from the service or transfer 
to a non-sensitive position any employee in a sensitive 
position who is found to use illegal drugs and: 

(i) refuses to obtain counseling or rehabilitation 
through an Employee Assistance Program; or 

(ii) does not thereafter refrain from using illegal 
drugs . . , 

(d) The results of a drug test and information developed by 
the agency in the course of the drug testing of the 
employee may be considered in processing the adverse 
action against the employee or for other administrative 
purposes. Preliminary test results may not be used in 
an administrative proceeding unless they are confirmed 
by a second analysis of the same sample or unless the 
employee confirms the accuracy of the initial test by 
admitting the use of illegal drugs. 

(e) The determination of an agency that an employee uses 
ilJegal drugs can be made on the basis of any 
appropriate evidence, including direct observation, 
conviction of a criminal offense, administrative 
inquiry, or the results of an authorized testing 
program. Positive drug test results may be rebutted by 
other evidence that an employee has not used illegal 
drugs. 

(f) Any action to remove or discipline an employee who is 
using illegal drugs shall be taken in compliance with 
otherwise applicable procedures, including the Civil 
Service Reform Act. 

(g) Agencies are not required to report to the Attorney 
General for investigation or prosecution -any 
information, allegation, or evidence relating to 
violations of title 21, United States Code, received as 
a result of the operation of drug testing programs 
established pursuant to this order. 
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Section 6: Coordination of Agency Programs 

(a) The Director of the Office of Personnel Management shall: 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

Issue government-wide guidance to agencies on the 
implementation of the terms of this order. 

Ensure that appropriate coverage for drug abuse is 
maintained for employees and their families under 
the Federal Employees Health Benefits Program. 

Develop a model Employee Assistance Program for 
Federal agencies and assist them in putting strong 
programs in place. 

In consultation with the Secretary of Health and 
Human Services develop and improve training 
programs for Federal supervisors and managers on 
illegal drug use. 

In cooperation with the Secretary of Health and 
Human Services and agency heads, mount an 
intensive drug awareness campaign throughout the 
Federal workforce. 

(b) The Attorney General shall render legal advice regarding the 
implementation of this order and must approve all guidelines, 
regulations and policies adopted pursuant to this order. 

Section 7: Definitions 

(a) This order applies to all agencies of the Executive 
Branch. 

(b) For the purposes of this order, the term "agency" means 
an Executive agency, as defined in 5 u.s.c. § 105; the 
Uniformed Services as defined in 5 u.s.c. § 2101(3); 
the United States Postal Service; or any employing unit 
or authority of the Federal government, other than 
those of the judicial and legislative branches. 

(c) For the purpose of this order, the term "illegal drugs" 
means a controlled substance included in Schedule I or 
II, as defined by section 802(6) of Title 21, United 
States Code, the possession of which is unlawful under 
chapter 13 of title 21, United States Code. The term 
"illegal drugs" does not mean the use of a controlled 
substance pursuant to a valid prescription or other 
uses authorized by law. 
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(d) For the purpose of this order, the term "employee in a 
sensitive position" refers to: 

(i) an employee in a position which an agency has 
designated Special Sensitive, Critical­
Sensitive or Noncritical-sensitive under 
Chapter 731 of the Federal Personnel Manual 
or an employee in a position which an agency 
head has designated or in the future 
designates as sensitive in accordance with 
Executive Order 10450 of April 27, 1953 as 
amended; 

(ii) an employee who has been granted access to 
classified information or may be granted 
access to classified information pursuant to 
a determination of trustworthiness by an 
agency head under Section 4 of Executive 
Order 12356 of April 2, 1982; 

( iii) 

(iv) 

(v) 

(vi) 

(vii) 

(viii) 

(ix) 

individuals serving under Presidential 
,, appointments; 

members of the Senior Executive Service as 
defined in Subchapter II of Chapter 31 of 
Title 5, United States Code; 

law enforcement officers as defined in 5 
u.s.c. § 8331(20); 

individuals employed under Schedule C in the 
excepted service under the authority of 
section 213.3301 of Title 5, Code of Federal 
Regulations and Executive Order 10577; 

members of the uniformed services as defined 
in 5 u.s.c. § 2101(3); 

air traffic controllers as defined in 5 
u.s.c. § 2109; and 

other positions that the agency head 
determines involve law enforcement, national 
security, the protection of life and 
property, public health or safety, or other 
functions requiring a high degree of trust 
and confidence. 

(e) For the purpose of this order the term "employee" means 
all persons described in 5 u.s.c. § 2105. 
Additionally, employees of the United States Postal 
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Service and the Postal Rate Commission are employees 
for the purpose of this order. 

(f) For the purposes of this order, the term "Employee 
Assistance Program" means agency-based counseling 
programs which offer assessment, short-term counseling, 
and referral services to employees for a wide range of 
drug, alcohol, and mental health programs which affect ~ 
employee job performance. Employee Assistance Programs 
are responsible for referring drug-using employees for 
rehabilitation and for monitoring employees' progress 
while in treatment. 

Section a: Effective Date 

This Order shall become effective on the date of its issuance. 

THE WHITE HOUSE 

September_, 1986 
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ISSUES 

1. Pre-employment testing and hiring standards. 

a. Should pre-employment testing be required for all 
sensitive jobs or authorized and left to agency 
discretion? (OPM). 

b. Should pre-employment testing for nonsensitive jobs be 
authorized and left to agency discretion or prohibited? 
(DOL) . 

c. Should agencies be prohibited from hiring current drug 
users in nonsensitive jobs for which they are otherwise 
qualified? (DOL). 

2. Employees in sensitive positions. 

a. Should these be categorically defined in the Executive 
Order or left . to agency discretion? 

b. Should employees with access to "Secret" information be 
included? 

c. Should Presidential appointees, SES and Schedule c 
employees be included? 

d. Should agencies be permitted to retain current drug 
users on-duty in sensitive positions? (DOL). 

e. Should agencies be precluded from disciplining or 
removing sensitive employees who voluntarily identify 
themselves as drug users? (DOL, HHS). 

f. Should agencies be precluded from removing sensitive 
employees who are willing to undergo rehabilitation? 
(HHS). 

g. Should agencies be required to restore sensitive 
employees to their former positions if they 
successfully undergo rehabilitation? (HHS). 

h. Should agencies be required to remove or transfer 
sensitive employees who fail their first attempt at 
rehabilitation? 

3. Nonsensitive employees 

a. Should testing be permitted when there is reasonable 
suspicion of drug use on or off duty, or must the 
agency have probable cause to believe there is drug use 
that adversely affects job performance? (DOL). 



b. Should agencies be precluded from disciplining or 
removing nonsensitive employees who voluntarily 
identify themselves as drug users? (DOL, HHS). · 

c. Should agencies be precluded from removing nonsensitive 
employees who are . willing to undergo rehabilitation? 
(HHS) . 

d. Should agencies be permitted to discipline or remove 
nonsensitive employees for non-job-related drug use? 
(DOL). 

e. Should agencies be required to give a second chance at 
rehabilitation to nonsensitive employees who 
voluntarily identify themselves as drug users? (HHS). 



.-

\.... ,, __ - --- ··- - --------- ---- -· . 
I .. .APPLICANI'S 
;J ob Category Sensitive Non sensitive 
! 1,' 
I Basi s for OOJ: 
I test ing or 
I identifica t -lOPM: 

1 
ion 

Pre-enployrrent 
tests for all 
Pre-errployrrent 
tests at 
agency dis­
cretion 

Agency !Must not hire 

OOJ: Pre-errployrrent 
tests at 
agency discre­
tion 

DOL: No pre-errply­
ment tests 

DOJ:Must not hir1 

Sensitive 

Voluntary 

CURRENl' EMPLOYEES 

Involuntary 

11 Randcrn or uniform 
2) Reasonable suspicion of 

drug use on or off duty 
3) Accident investigation 
~I Rehabilitation followup 

action 
upon iden-
tification 

j DOL:Must hire if 11 
i otherwise 

l)DOJ:Must reassign to nonsensitive 
position or nonduty status 

DOL:May reassign to nonsensitive 
a s d rug qualified position or nonduty status 
user ! 2)DOJ:May disci- 2)DOJ:Must discipline; i pline or may remove 

1 remove HHS:Must discipline; 

I 
HHS&DOL:Must must not remove 

not disci- DOL:May discipline 
pline or or remove 
remove 

Non sensitive 

Voluntary 

DOJ:May discipline 
or remove 

HHS&OOL:Must not 
discipline 
or remove 

Involuntary 

l)OOJ: Reasonable suspi­
cion o f drug use on 
or off duty 
DOL: probable cause 
for job-related 
druq use 

2)Accident investi­
gation 

])Rehabilitation 
followup 

DOJ:Must discipline; 
may remove 

HHS:Must discipline; 
must not remove 

DOL:May discipline or 
remove if job­
related 

Agency May hire Must hi.re(by li ooJ:Any discip.li~~~-t~nds; otherwise DOJ:Any discipline stands; otherwise at 
action statute) I at agency discretion agency discretion 

after f 
1 

!' HHS:May cancel any discipline; must HHS:May cancel any discipline; must not 
su~c~s~ _u I return to pri0r sensitive position; take further adverse action 
re~ 1 i- must not take further adverse 
tation 

Agency 
1 action 
, after 

unsuccess­
ful reha­
bilitation 

Must not: hire 

r1ction 

DOJ:Must not hire j:DOJ : Must remove or transfer to 

DOL:Must hire if 
otherwise 
qualified 

I nonse nsitive position 
JHHS:May remove or discipline; may 

offer second chance at rehabili­
tation 

DOJ:Must disci­
pline; may 
remove 

DOL:May disci­
pline or remove 
if job-related 

HHS:Must not disci­
pline or remove 
until given a 
second chance at 
rehabilitation 

DOJ:Must discipline; 
may remove 

DOL:May discipline 
or remove if 
job-related 
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~ECllTI.Y.E-l!UMMhBX 

This report to the National Drug Policy Board from its 
Subcommittee on Prison/Detention Issues deals with the problems 
facing the United States Government regarding the adequacy ot 
incai·ce1·ation and detention space for Federal prisoners and 
detainees, lt covers prison space for the liureau ot Prisons, 
pre-t1:icil detention apace tor the United States Marshal~ Service, 
t.lnd i l logcll ttl ie:311 dtttention tiipc:tce to1· the Immigration and 
N!.!tlU."ctlization ~urvic~. 

'l'h'1 l•1edurul Pr it:1on Sys tam j a several y overcrowded, and 
in111t1to populution !ti d1:dntJ ut ctn ttvera,Jtj rate at 15\ a year. 
U11<l l 1uv i.l:l tau, tld ti uvunH:owdlng llli:lY uaut:il;j cl "gr id lock II in the 
l•'l~litu:·al 01.·iminc:tl j uc;tiue t:iyt:item, necesa i ta ting s ignit icant 
d1;1p,.u.· tu1.·ea f 1: 0111 cun:ent enton;ti111ent, prosecution, aentencing, and 
j lhJJ &.'UU 1.~l:l ti on po.1 i C j Ut.i. 

'i'hui.·o ut·u ulmot:it 44, ooo prisoners in the 
l•'ede1:ctl Pi· itwn Syst~m (August 1987), with a 
rated capacity to incarcerate only 27,750. 
1J'h ls has 1.·aau l tact j n u ourrent overcrowding 
rate of 5Ut sy~tem-wide. 

The Department of Justice estimates that, 
given curi.·ent capc:tcity and with only the 
additions envisioned in the Administration's 
current plan, overcrowding will increase to 
at lea~t 72\ by 1997. 

The United States Sentencing Commission has 
poptulated even greater increases in inmate 
population (only 10% of which relate to the 
proposed sentencing guidelines themselves), 
which may yield as much as 183% overcrowding, 
based upon its highest population projection 
of 125,ooo inmates by 1997. 

• 

Population projections produced by various sources point to 
a single conclusion: the demand for prison space will rise well 
beyond that previously estimated. Only the magnitude is as yet 
unknown. 

Detention 

The United States Marshals Service, which detains persons 
awaiting trial and sentencing, has 800 contracts in force with 
local jails to provide space for Federal detainees, However, 
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;local jail overcrowding has discouraged local officials from 
making such space available in many instances, reduced avail­
ability in others, and caused space to be unavailable at any 
p~ice in some cities--all requiring the M~rshals service to 
transport prisoners over long distances to outlying jail~, 
inc1.4 eaaing the possibility of escape, accidf:nt, and incident. 

the Marshals Service, in a recent study, 
found 21 cities facing ,rn "emergency" jail 
status, meaning that there is no Federal jail 
space availa.ble where such space is required. 
Less aevere but worsoning shortages were 
hhrntit' lad in many other citios. 'l'lla 
emorcJ,rnoy jaj l l:itutus it1 projooted to more 
tlrnn trel>le to '/2 url>,rn c1reas by 1992. 

'l'ho Mun :1lu'\lt:1 Sorvico 01:1t .imutec that the 
c\Vo1.·u,,10 dui Ly popllJ dtl on nHJld.t· int) pre-t1.~ial 
dat1.Jntl.011 wi.11 ri::;1:1 tram 7, J2U in 1906 to 
15,JOO in 19~2. 'l'llis rop1.·e::1ent~ a 115% 
inci:·1.:h.i ~u in tlhl 11111ub1.1r or dat,dnt3es to be 
hu.l d ovury d.,y. 

'l'hu i.1pprmd111a to O, GOU bud t:1hortful l by 1992 
in tho avail ab .i.l i ty of µr13 - tr ia l detention 
space 1'or fed0ral detainocs can be alleviated 
only by a 111.lx of programs to ,rngment capac­
ity, J.ncluding 1"ect13i:·,ll . ....:onstruction and 
Fedentl suppo1.· t to local jail expansion. 

The Marshals Service, in conjunction with the Office of 
Management and Budget and BoP, is now seeking to determine the 
most effective mix of Federal con~truction and local leasing to 
alleviate the detention problems in the cities with the gravest 
problems. 

Illegal Alien peteot.i.Qn 

Because of the (luctuations in the rate of illegal alien 
apprehensions, the Immigration and Naturalization Service 
recommends deferring decisions on detention requirements for 
"administrative" detainees and Mariel Cubans for one year. 

• 

The future rate of aliens illegally entering tne United 
States is unclear. consequently, the number of aliens to ~e 
charged by the INS with entry without inspection--and concomitant 
detention requirements for such illegal entrants--cannot be 
predicted with confidence at this time, While 1,767,400 illegal 
aliens were apprehended in FY 1986, the FY 1987 level i~ e~pected 
to be 1.1 million. The INS states that the Immigration Reform 
and control Act of 1986, with its sanctions against employers who 
hire illegal aliens, contributed significantly to the drop in 
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apprehensions following its enactment. However, apprehensions 
returned to the historical rate in the summei of 1987. 
Additionally, INS -notes for future planning that b~cause only 
1.0% of apprehended aliens are held in detention (one fourth of 
the percentage of 10 years ago), a greater detention rat~ may be 
advisable to buttress the border enforcement program. 

A year tram now the illegal entrant picture should be clear , 
enmHJh to permit a 111or1.1 inrormeu judgment of their detention 
needs. 

INS likowiso rocomman~u dat'orring decisions on detention 
1·t=H1ui remants for M.-, r. iel Cuban cri mirrnl aliens\ Some 3,600 are in 
rn11:1l:ndy now, w l th j 110n1c1~01.:.1 oxpoctoct as Mariel Cuban aliens 
oonviutact ot' St:ul:e und loct-\l t'oloniea are returned to Federal 
out:il:ody. l10WldVu1:, tile pant:!l nwiew process, reinstated to 
.lLhmtit'y tho::.o 11uw 111 1"uden1 l custody who mtty L>e released, has 
j1wt l.>1:llJllll. Unt .U Lhi:\t proctiss ls complt3ted in a year, detention 
nuudu ~llould not l.>o dec.ideu. 

Uuyond thu MuL·.lul c.:11l.Ji:1n uutdinu~ popultttion, convicted alien 
t'ul u11::.1 tukuu i11tl, !N~i l.:ll::iLully "d ::iO l:uquh·~ mar~ than simple 
dutu11tion1 most 1:Uljldn.1 l.:011.t.'lnumt.rnt .i.n facilities with greater 
r:;0Cl1rity and cont1:ol. tl1c.111 Ju dl.'t'onted in mlnimum security INS 
f~cilities (Se~vico Proc ussJnq Centers). Some are held in local 
ja ila under contract wi.th lN S , l.H1t the overall shortage of local 
detention facilitieu available for Federal detention adds to INS' 
curront detention avuilability prol.>lem. Hence, the majority are 
held in INS facilities and it is likely that this percentage will 
have to increase .. 

At this time, INS cites a need for 6,100 additional medium 
security detention spaces for the criminal aliens expected to be 
held in Federally operated detention by 1993. However, the 
supporting data a re not adequately reliable: prior criminal, 
alien detention populations and future projections are b~sed on 
percentage estimates, not on actual statisticsl, 

1 In FY 1985, 42,277 convicted alien felons were referred 
to INS; and 22,316 were taken into custody. In FY 1986, 26,723 
criminal aliens were taken into custody from all referrals. The 
INS has no precise figures on criminal alien detainees prior to 
FY 1987 but estimates that 73% of other-than-Mexican detainees 
were criminal aliens in FY 1985 and 66% were criminal aliens in 
FY 1986. Therefore, INS calculates that 16,290 were hel4 by INS 
in FY 1985 and an estimated 17,637 were detained in INS-operated 
facilities in FY 1986. In FY 1987, 30,000 will be taken into 
custody by INS; in FY 1988, 54,000 are expected to be taken into 
custody; in FY 1989, ao,ooo; and, by FY 1991, 114,000 are 
expected. Unclear are the assumptions underlying the 
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owing to the criminality of a portion of the illegal and 
legal alien populatio11, and to the new provisions of the 
Immigration Reform and Control Act of 1986, detention 
requirements for criminal aliens §boul~ be expected to increase. 
The !RCA may well affect the number of aliens illegally entering 
and staying in the United States, but it will do little to 
mitigate legal and illegal alien~' criminal behavior. The 
interrelationship of the~e factors will dictate the INS custody 
requirements, but tha ultimate projection$ and best mix of 
methouti to hanule er imintll ctl ien::J t·equire refinement. Given the 
nt.H:H.i tor moi·e ra·eci~e data unu 11101.·e thorough planning, the 
SulJ~o111111l t ttie co11u id,.u: ~ th1;1 H·W de ton tion f igu,e as a preliminary 
t' .i 1Jl11:u which muy I.Ju i.·ui tu1: C:l t1:Hl or i,·1;1.t: ined a yaar from now, 
Ci' 1 t loal in thu r:;hort tun11 i ~ the l•''t 1909 acti vution of the 
Oakdale II and 'l'erndnal Island det:ention facilities to provide an 
add l l:ional 800 h<.1d sp<1co::i. 'J'hese should be sufficient while the 
IN~ tive year dutantion plan Js boing finalized. 

'l'heret'ore, the Subcommlttue 1·eoo111mencta deferring decisions 
on criminal ctlit:1n dtttuntlon ro1· th1:t t:iame one year period. 

1-'actors creating the p1.· ison and detention crises are not 
likely , to diminh,h. 1l'h1;1se 1nuludu the following: 

Federal investigative and prosecution 
resources have steHdily increased since 1982, 
The total investigative and prosecution 
budget fqr drug law enforcement, as an 
example, increased from $220 million in 1981 
to $625 million in 1906. There are 5,554 
agents and 1,191 prosecutors focusing their 
efforts in the drug area alone. They have 
pro~uced record arrests and prosecutions, and • 
are expected to continue ta do so, 

More Federal criminal prosecutions, partic­
ularly for drug violations, are being brought 
and will continue to be brought. The United 
States courts reported a 115% increase in the 
number of drug cases handled and a 94% 
increase in the number of defendants tried 
from 1985 from 1906, 

l( ••. continued) 
anticipated criminal alien referral population and uncertain are 
the projected number to be detained in INS facilities for FY 1987 
onward. 
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The Anti-Drug Abuse Act of 1986 created 
mandatory minimum prison sentences ranging 
from five years to life imprisonment for 
various classes of drug offenders. These so­
called "mandatory minimums" will greatly 
axp,rnd the number at' pr !sonars ooniing into 
the tiyStt3m, and tlu:ly will rt3main incarcerated 
tar longer periou~ of time. 

the Immigration Reform and control Act of 
l9U6 and subst3quent appropriations acts are 
expected to inc1.~euae th~ Border Patrol by 50% 
l>y l~90 um.t uwJmt1nt or iminul investigators, 
pluoi11,J :nuw tJllll.lhuuJ1:1 on anforcamant 
aat:i vi t lol:l, inaludJ ng the employer sanctions 
for hli.·ing ill.o<Jal aliens. While these 
{lrov is i ans ure intended to dit:>courage illegal 
ali entJ t'rom ant er Jnq i:lnd staying in the 
United Stata1:1, it 11:1 unulear how they will 
ultimately utfaot rt3dor~l prison and 
detention. 

ISSU!!:S 

1~a critical issues which this Administration must confront 
are what levels of detention and pi·ison space are necessary to 
prevent the criminal justice system from breaking down, i.e., 
losing the discretion to follow current enforcement, detention, 
sentencing, and incarceration policies? 

OPTIONS 

Summarized below are a variety of options for deci~ions 
concerning Federal prisons and detention. 

• 

The Subcommittee recommends adopting a policy to seek a 20-
30% overcrowding rate by 1993 to ensure the safety of inmates qnd 
staff in the future, to provide prison facilities which can be 
managed without the disturbances, violence and psychological 
damage experienced by severe overcrowding, and to provide for and 
permit population adjustments which are responsive, in a timely 
manner, with changes in current enforcement, p~oseoution, 
sentencing, and incarceration practices. The most critical issue 
facing Federal policy makers will be setting the overcrowding 
target rate for five-year planning and budgetary purposes. 

Flowing from a policy decision on the appropriate target 
level for Federal prison overcrowding will be actions to either 
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increase prison space availability or constrain the number of 
inmates incarcerated: 

1. Expand Federal prison space. 

The Department of Justice advocates 
201 overcrowding as the maxi~um 
axce~s population manageable over a 
long pe1: iod. Prov icting sufficient 
lJed spaces bat>ed on the uureau of 
t>1: iso11::i.' con::HH.'Vative population 
p1:ojuctio11 t:01· this target .will 
cost $1. 9 billion for construcfion 
.::rnd act.iv,,tJon for 1909-1992, 

Obviously, finunGidl costs are 
amonCJ thot:Je wllluh Vi\ry for 
d Lt' t'ere11t rn,udmum luvels of 
i:tuaoptdl.Jla ovtJ rc1.·owd .L 11g. 

'l'hu tal.Jle on tht:i fol low j ll<J pucJe depicts the different annual 
t'umH11lJ ruquirt1111t.1ntt:i ot' tho l"tlderal 11 rition System for various 
h:1vul s of ovon::rowdi lllJ i11 tet:111:J o t' L·ateu capacity levels. 'l'hese 
1·u11(JU 1:1:0111 thu lowuut (O 'q whu1:1;1 thu l"e<.teral prisons would comply 
in full with sp,,ct;t :; tctndtlrds t3tltaol ished by the American 
Corrections Assoclutio11 (oft~n rellt1d upon by the courts in 
renduring decisions capping inmate populations i11 State prison 
and local jail ~y~tem~) to ~at (almo~t as high as the 58\ 
overcrowding level i.n Au9ust 1987 and twice that as would be 
provided in th~ President's F'i l9U8 budget): 

• 
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,.~1. l, fRlSON CONS TRUCTION CO~TS ANP ANNUAL OPiRATlNO co~,, fOR 
5~V~RAL OV~RCROWPINU ANP rorULATlON rROJ~CTION SC~NARI05 

Pullar• l" Hllllu"• 

Aeauml"I 76,000 l"matae I" fY 111117 (BuP ••tlm•t• an4 5entencln, 

Curnml11lun luw ••tlmata), 

Overua:owJl111 R• t • ...... u_ __ l.J!L 391 HX >21 

Cu"etruotlun llo It , , , , , , $2,ll2 $1, IIH $1,2011 $ 114 0 $ 708 

AuLlv•LIUII Uu1 L . , , •• , _ u_1 ___ _). 1 :> 11.1 'UH 122 
'l'1Hal 0111 l' I me t.:". I.. I t I I t I :£ I 011 J I I u u II l I J I II l I u I l IIUII 

i\111111• l Ol'•l'•L 11111 c\., t •••••• I I U 1 ' / U Cl )U1 4114 39) 

A1111ml"1 lllU , llllU 111111•1•• 111 t' Y 11111/ (•11 •v•,· •11• uf Che lie11te"cln1 

Cumml11l u 11'1 hl11h •11J l1111 a1llm• t e1)1 

Uva,·o,uw,11111 it,, . ..... . U . -- .. - -·-1!1 X. ·111 l 'ox )91 

Cu111tr11u t l1111 Cuet ...... $4,iiu $ l, I UU $2,660 $2 I 294 U,1171 
Aul lv•L Luo C111t ...... ____l!l,11 H.!! H!I H~ U2 

l' u111l One l' lm• i.:,,-, . ...... 4,11.tU l, !I 4 0 ) IO 4 4 2, 61 II 2,2)1 

A1111u• l 0111 rat 1111 Cu• t .. .. , l , ti / 1 l, 4 l ll l, i 1 l I, l ll 1,008 

A,.-11111111 lit),UUU lnm•t•• 111 t' Y l'Jll7 (tieu t enol"I Cu,w,~1111011 hl.h 

e1tl111ete)1 

Overc r owiil"I Rat• ...... gx 2ox 30l •ox ~ox 

Con1 t a:uo t lo11 Co• t .... ,. $),921 $4 ,HO $3,968 $),)03 fl,100 

Aotlvatlon Coat ...... !14 0 ~,a H3 • H B2 
Tot•l 0111 Tlme Coate ...... 6, Jed S, l )0 4, SH 4,000 ),HO 

Annual Opertt 11111 Coat ... . .. 2,634 2 , 094 I, 886 1 , 109 LSH 

Other options are: 

2, Cap the Federal prison population at an appropriate 
overcrowding rate by: 

• Setting lower prosecution declina­
tion standards. In this way, the 
Federal Government would refuse to 
prosecute many of the types of 
cases that are normally prosecuted 
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today, thereby lowering the number 
at individual~ incarcerated. 

Releasing thotie convicted earlier 
than it:3 current practice to 
alternative confinement (half~ay 
houses) and supervised parole prior 
to completing their terms of 
imprisonment, lowering prison 
ova1·crowding somewhat. Many non­
violent · inmcl tes now serve the last 
two to three month::i of their 
t:i1:1ntencu::i in hi:ll twcty hout:1t1::i. Cpst 
"voiuanl,;ut:1 wuuhl c:tuc.:rue l.Jy 
inu1·~ttuJmJ t:h1;1 amoLrnt of time an 
.l1111ut ta s1Jondl:i in a halfway house in 
U .1:tu of prit:1on. In addition, the 
Uoll could 1:iUVll soma fund~ by 
rocJtdri.niJ thut halfway hollt;38 
i nmu tes L·t.liml.mrt:je the government 
t'or room and ~ourd and moving some 
hctlt'-w11y house residents into forms 
ot int~nt:iive probcltion. 

Considering legislation which would 
1·eoo111manu alt~rnative forms of 
punishment tor first-time, non­
violent, las~ serious offenders. 

uni tect state§ MarsJ1gls service 

The Administration faces four options in obtaining 
needed jail space; (1) lease space from local govern­
ments; (2) build jails together with local governments; 
(3) contract private sector firms to operate jails; and 
(4) as a .last resort, build Federal jails where no ' 
other option is feasible. BoP and the Marshals Service 
are working together to develop the best combination of 
these options for several court cities in which space 
is already critically needed. The estimated overall 
cost for pre-trial detention space for the next five · 
years is $534 million. 

Immigration and Natqraliza~ 

INS proposes to wait at least one year to assess the 
detention needs for illegal entrants and Mariel Cuban 
criminals. While the need for increased detention for 
other criminal aliens appears to exist, its dimensions 
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are not clear2 . To permit INS to better quantify its 
. neect and justify a five year plan, the Subcommittee 
recommends that INS further study its criminal alien 
detention program, develop a population projection 
methodology founded upon hard statistics, and present a 
comprehensive detention plan a year from now. 

fUNDING NEQUIREMENTS 

'!'he tal.>le on the following page sununarizes the funding 
requirements for the prison and pre-trial detention plans. It 
IJ1:i1.Jlllti with OMU't.1 11101:3t 1::u<.Jent "outyettr" fundi1lg estimates, as 
uu11tuinuct in thu l•"t l!JUU alluwuna1;1 to tha J·ustlae Department. 
1.l11·ul!itionc\lly, thet.10 se1·ve as the foundation for any subsequent 
incrernentc\l funding, Funding r~quirernents, dictated by current 
ami antlcipated circumstances, follow for the BoP and USMS, 
Addi1HJ tho naedod $'.3. 3 bi.llion in enhancements to the "outyear'' 
outlrnat~ti provi~oa the totul cost~, par fiscal year, for the 
pl.ans, 

It is important to remember that the prison population 
projeotions llltt<iu by tht1 U.ti, tit1ntu11aing commission are for e.iqht 
year1:1, Mo1·eovor, tho inmc1 ttt polJUlc\ tion trend lines are not 
simple linear p1:ojection::,. Fur comparative purposes, BoP has 
extendeu its inmate population projections in this report to 
l.:over the same eight years. 

llowever, the funding estimates presented in this report 
cover only the next ~ fiscal years, 'l'herefore, for prisons, 
consider the funding plans as an expression of wl1at is required 
to be in place for the first five years of the eight year time 
period covered by the population projections, The aureau of 
Prisons funding requirements are spread over the five year 
period, indicating the staggered construction and phased 
activation of, facilities. • 

The Marshals Service funding requirements are ~hown in the 
1989-1991 period, indicating the fiscal year~ in which budget 

2 To handle deportable alien felons, INS is expected to 
consider; (1) BoP constructing facilities to provide additional 
bed spaces in facilities with a medium security level, for 
operation by the BoP with INS support staff to assist in the 
transport and deportation hearing process; (2) increasing the 
minimum level security of some units within INS Service 
Processing Centers to handle additional criminal aliens, to the 
exclusion of a like number of illegal entrants; (~) and, 
increasing the number of immigration law judges to permit the 
conduct of more deportation hearings while criminal aliens are 
serving their sentences in non-Federal custody, 
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appropriations will be needed for Federal and CAP construction to 
commence so as to have detention bed spaces in place for the 
anticipated detainee population, 

U .1.uL.l..u.u 
u.u U..2.!1 Uil Ull Uil 

$ l , l 6 II '.l,$1,UV7 $1,122 

IIU"~AU or l'kll:iONl:i 

VlVli Y~A" l'~AN <i) ... 

II . l:i . ti A It ti II A I, Ii 

rl Vii HAit 1'1.AN ( 1) ., . I l :tJU 0 

'l' ll 'l' AI , , 11111' , 111:itlll $ I , I JI H , IIHJ 

(I) l1111luJee lhe llullJlu111 e1hl ~' ullllLI•• u1J lh• l:i,derl•• anJ 

Ii: II I' e II I e e e II II 111111 L I II { l he II II L' • M 11 11 f I' r I I u U I e II J L he l:i IA pp u rt O f U , 5 , 

I'' I. II II.'. • p ,. '" ,, 'l. L I II II • " "" 1111 L "f l h. u . l:i • H. '. h. l. 5. L' VI" • • 

( :t ) l no r • m • 11 t • l f 1111 J 11111 l111 •" J u II II u I' p u 1• 11 I a L I u II p, u J • 11 t l cuu • • 11 l 
A1.11111et 111111 fui· 7:l,000 · l11m•t•• wllh • iox uveruruw<.111111 t11r11•t1 

l11ol1.1Je1 ou1t ui cu111 t ,,·1.111tl1111, •11l lV•tl1111 , •nJ uperatln11 th• new 

prle1111 faollltl••• 

(l) Ae111m•• 11oq1.1l1ltlo11 of 3,1~0 beJ 1pa11e1 throu11h th• OAP pro11ram 

1111J ,,,ij6 be<I 1paca1 thro1.111h th• 00111truotlon 11f f•J•r•L JalL11 

l1111l1.1Je1 th• 11111t 11i 1111111tr1111tl1111 1111J 1111tlv1tl1111 th••• JalL1, 

)0 l 

I) 

• 
Federal budget constraints are severe. They are likely ta 

remain so, Any increased resources for prison and detention 
space will be difficult to obtain in this fiscal environment and 
sufficient resources may not be available to meet all needs 2• 

The Subcommittee suggests that serious consideration be 
given to proposing legislative amendments to the Justice Assets 
Forfeiture fund and the Treasury As s ets Forfeiture Funq which 

2 The Office of Management and Budget members of the 
Subcommittee wish to note that while they participated as 
members, their participation does not imply any acc~ptanc~ or 
concurrence on the part of their qgency ta the funding 
requirements endorsed by the Subcommittee. 

- X -



would permit a portion of the "carryover" fund bal~nces to be 
provided to Federal prison and detention programs. "Carryover" 
funds are defined as those in excess of requirements to operate 
the program, including all asset management expense~, program­
related costs, and equitable sharing disbursements made to State 
and local law enforcement agencies. By dire9ting only excess 
funds to Federal prison and detention programs, no diminution of 
effort in the seizure/forfeiture area would take place yet th~ 
proceeds of crime could help underwrite the detention and 
incarceration ot' Federal criminals. ~-

RECOMM~NOATIONS \ 

'l'o moat uucaJll1:11;1t'ully thu c1· ltiea in prison ctnd detention 
up<1ao ,md to prov i.du fo1· future manctgemant of the increasing 
pop11 l n tions nnd othor ox i lJa1wios, this r13port su9gests several 
ut.up~ wld oh c;.rn lHl J111plo111antod immodJately: 

l. Commlt to a comprehensivt:1 1 integrated, five year 
plan for thld Buroau of l'ri::.ons and the u.s. Marshals 
Hu1·v ioo. 

2. Determine the prison overcrowding target rate so 
that the fa ell i titH:i ctnd budgt1t planners can devise 
unnual plunti a9ain::1 t a pol h;y which per mi ts them to 
audress th~ inmate population as it grows. 

3. Amenct the As::1ets l<'orfeiture Fund legislation to 
allow carry-over income--in excess of the requirements 
for the custody and maintenance of seized assets 
pending forfeiture, and other statutorily permitted, 
program-related axpenses--to be transferred for prison 
and detention programs. 

4. Esta~lish a standing task force under the • 
Department of Justice to continually monitor prison and 
detention space requirements and offer related action 
plans. 
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REfOB'l' Of TUE. Ni\1l'IONAL ()RUG POJ,ICY BOARD SUBCOMMITTE~ 

Qt! 

PBE!-'1'8IAI, ()l';'l'E;N'l'IOtL-1Mlf[G8l\'l'ION QETf:N'CION, AND PRISON SPACf.i 

'l'he Feden,l er l111li1al j lHitice system is approaching a 

11otu_ntiul 11 gt·idlocJL II lJn l u1::1::1 avoideu, this "gridlock" might 

undc;innino, if not c r ipple, the criminal justice process in the 

lln i t.oci Sta tot.:1, noaos s .l t,, ti.1HJ t3lcJni t' icc:1nt depa1.·tu1.·es from current 

anforcament, d~tunti.on, pros l3ctttion and incarceration policies. 

'l'ha oausa::1 of this impending "g r idlock" ara four-fold: the 

rapid disappearance of ~~adaral detention space; a serious 

shortt"ll in space to incarcerate sentenced Federal prisoners; 

the imp~ct at new l~gislation on e11forcement programs, 

prosecution practices and prison sentences; and, the anticipated 

effects of the proposed guidelines of the u.s. Sentencing 

Commission. 

include: 

The specific factors contributing to the crisis 

increased government emphasis on the 
enforcement of laws against violent crime, 
white collar crime and, particularly, drug 
offenses; 

the increased number of Federal law enforce­
ment agents, prosecutors, and judges in the 
criminal justice system (more were added 
within the last seven years than in any 
previous seven year period); 

a decreased number of State and local 
detention spaces available for Federal use 
due to population restrictions imposed by 
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Federal and state courts, State jail stan­
dards, and increased enforcement at State and 
local criminal laws; 

• a marked increase in criminal cases in the 
Federal system; 3 

a continued, high overall conviction 
rate (85%}; 

an inarea~e 6t 2oi annually in the imposition 
ot pri~on sentenct3~1 c1nd, 

.... 

an in,.a.·eu1:H3 ln tho 11u1111Je1.· of Mc:\r iel Cubans 
tHld uonvicteu alhm tulons coming from State 
penal t:lystemu. 

Adding to the resourca anlwncemantt:a p1.·ov ided to Federal law 

ont'oroemant, tha co1lCJt·u:::Js ovorlwulud Federal 01.·iminal sanctions 

with tha enactment or the Comprehansivo Crime Control Act of 

1984, And, la~t octob~r, the Congress passed the Anti-Drug Abuse 

Act of 1986 which further increased penalty provisions in the 

criminal area, particularly those dealing with drug violations, 4 

3 ' The Bureau of Justice Statistics of the Department of 
Justice reported in a recent study that during the period June 
1985 to June 1986, Federal courts sentenced 40,740 defendants, 
imposing incarceration on 20,777 individuals, The average prtson 
sentence for all offenders was 5 1/2 years, 32% longer than in 
1979. The study identified a 38% increase in the length of 
sentences for drug crimes and a 43% increase for fraud crimes. 
The study also revealed that Federal parole revocations for major 
new crimes increased from 6.8% in 1979 to 15.4% in 1986, 

4 Major penalty enhancements are embodied in both the 
Comprehensive Crime Control Act of 1984 and the Anti-Drug Abuse 
Act of 1986. As an example, the latter statute at Title 1, 
Subtitles A and G, prescribes that mandatory minimum terms of 
imprisonment be imposed based upon factors such as weight of 
drugs involved, prior convictions and whether death or serious 
bodily injury occurred coincident to the illicit drug 
transactions. Enhanced sentences range from a mandatory five 
year term to a mandatory life term, depending on the factors 
applicable in the case. Moreover the sentencing courts' options 
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Recently, the United States Sentencing Commission proposed a 

major revision of judicial sentanci11g by articulating guidelines 

which, when adopted, would mandate ranges of sentences for ill 

Federal crimes. The impact of the Sentencin~ Commission's 

recommendations has been projected by a multi-faceted computer ' 

model; two inmate population projections are made, founded on 

sepin~at~ aets ot' ,urnu111pt.ion~ re,Jarding judges'·, adherence to the 

proposed sentencing guidelines. llowaver both projections 

foretell a significant increase in prison population as a result 

of the oo,ubhlfill effects of the new statutes, prip1arily, and the 

sentencing guidelines, secondarily. 5 

1!1h~ Sentencing Commission calculates that 90% of the 

projected increase in inmate population relates to the newly 

4 (. , . continued) 
are constrained as incarceration Yn~er these mandatory sentences 
}llgy not p~ mitigated by parole or sqspeosion, except on the 
motiQn of the Government citing the defendant's cooperation with 
law enforcement. 

• 
5 The inmate population prediction model used PY the 

United States Sentencing commission was developed jointly PY the 
Bureau of frisons and the United States Sentencing Commission. 
It is a very complex model employing over 100 data elements from 
a sample of 10,500 defendants. The model can be characterized as 
a discrete event simulation model, wherein each sampled 
defendant's offense and criminal history characteristics are 
examined by the model. These characteristics determin~ the 
appropriate path the individual will follow through the criminal 
justice process. The model then applies the appropriate sentenc­
ing guidelines to each sampled offender and determines the 
individual's resultant sentence. The model then a9gregates the 
10,500 individuals' data and projects future inmate population 
upon them. 
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enacted statutes, with only an additional 10% expected as judges 

implement the guidelines, if enacted as proposed. 

Additional external problems are now exacerbating and will 

continue to exacerbate the pre-trial detention space problem. 

The majority of State criminal justice systems are extremely 

overcrowded. ·Indeed, thirty-eight (38) Federal and State court 

o~ders have been entered against State corrtctlonal systems 

requiring the allevi~tion of a variety of conditions, mast of 

wl1ich stem from overcrowcting. 6 A number of States, including 

California, Micl1igan, and New York, are presently embarking on 

large prison construction projects. Officials of all three 

states indicate, l1owever, thut these expansion programs will only 

6 The N.gw York Times noted on August 17, 1987, in an . 
article entitled "Texas Prison System Closes" that the Texas 
prison system, the nation's third largest state system, was 
closed to new inmates 19 times in 1987 for exceeding court 
imposed population ceilings. The Texas Department of corrections 
reported no additional prisoners eligible for early release and, 
as sentenced prisoners are backed up in local jails, the number 
of Federal detainees accepted is reduced in those local jails. 

In anoth~r example, Mid South magazine reported in its -
August 16, 1987, feature article on the Shelby county (Memphis, 
Tennessee) jail. It noted that 1,660 prisoners were packed into 
the new l,165-bed facility. Although commonly called the 
"Glamour Slammer", mast inmates are fearful tor their lives and 
their safety in the jammed cellblocks, Because over 400 
convicted felons are awaiting transfer to the overcrowded state 
prison, the availability of $pace in this jail to accommodate 
Federal detainees has declined significantly. 

In a third example, the Bureau of Prisons was forced in J~ly 
1987, to accept 150 sentenced prisoners from the seriously 
overcrowded Commonwealth of Puerto Rico prison system in exchange 
for Puerto Rico agreeing to hold 150 Federal detainees a~aiting 
trial in San Juan. Unfortunately, the jail spaces were exhausted 
almost instantly, as the federal detainee level reqched 191 
during the first week of August. 
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meet their needs and the Federal Government will not be able to 

secure space in their institutions. In the short t~rm, no help 

can be anticipated from State correctional systems in taking any 

overflow of Federal pre-trial detainees from local jails. In 

fact, a diminisl1ing capacity to detain Federal def~ndants in . 

other state and local facilitJes is anticipated in the 

foreseeable future, particularly in the loo"? jails of major 

metropolitan areas. Borne States, including the District of 

co~uml>itl, huva i:oquo1::1ted and received temporary Federal 

at:1::1istance with their overct·owded prisons in the form of their 

lnmutcs lJaing hou::Hict ln 1"ad1;1ral p1·iaons. In the District of 

Colltmbitl, a 1"edt3ral judge has ordered that the 1'"'ederal Prison 

System incarcerate local priso11ers due to overcrowding at the 

Lorton correctional facilities and the "special relationship" 

between the District and the Federal government. 

Illegal aliens present detention problems in several way,. 

Illegal entrants, by and large, require only minimum security 

detention, when detention is required, and for only short periods 
I 

of time before deportation is effected, Criminal aliens, 
J 

irrespective of legal or illegal entry, are convicted felons 

referred for INS deportation following their State or local 

incarceration. These illegal aliens present more diffic4lt 

handling and detention problems. Their number is increasing and 

the INS has not the resources to accommodate them. The shortage 

of local jail spaces means that INS is experiencing greater 

difficulties in having these aliens detained on a contract basis. 
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Finally, Mariel Cuban criminals are the most diffic~lt to detain. 

They may be excluded from the United States, but, now that they 

are here, cannot be deported, owing to Cuba's reneging on it::i 

agreement to accept their return. 'l'hia particulaJ:"" class of 

cl·i111inal aliens requires high security level detention. Their 

numbers are growing as those who complete State prison and local 

jai.l sentences are wrought Jnto Federal cus~fdY. 

In the Southw1;1t>t Unitod Stutua, operation Alliance7 has 

doLauled the num)Jer of Y~dercll crimin~l arrests, thereby using 

State and local detention spuct3 that might be available for the 

Imnd CJt·at.ion und Ni:\tun,l iiation Service or routine United States 

Marshals Service cases. 

'l'he Bureau of Prisons, united States Marshals Service, and 

the Ioouigration and Naturalization Service have done virtually 

all that they can possibly do for one another, within current 

resource levels, to manage detainee/prisoner overcrowding with 

available Federal resources, Such cooperative ventures will 

continue and, indeed, new resources, if provided, will b~ 
' employed in rn~ny instances in joint projects. 

7 Operation Alliance has added approximately 1,200 new 
permanent investigators and 60 Federal prosecutors to the five 
judicial districts along the Southern Border. 
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II , 'l1h e F!i! de U!LF.r.ifiluL.BllillliLE.I"o 111 ~m 

The Federal Bureau of Prisons is responsible tor the housing 

and care of all prisoners convicted of Federal crimes and, in 

certain metropolitan areas, for detaining ~ome individuals 

olic:n·CJud with li'odon,l viola tion1:J. Presently, the1.·e are almost 

44, ooo inmates hou::.ed in prison f,,oilities having a total "rated 

capacity" of 27,750. 'J'his means that the F'E\deral Prison System 

is already overurowded by a sizable 58%, and some individual 

int:ititution~, owing to thoiL· low unu medium security levels and 

l:hu (Jnlc.1to1.· inJ:111K or p1: i~1..J11ut·u clc1~a.dfied at tho~e security 

luvuh1, ut·o ovu1:ut·owuud l.Jy mot·u tlwn 1ooi. Pl: ison overcrowding 

iD commonly rol a toll to inc1.·uc1:.H,H:.i 1.n inmu te idleness, violence, 

and litigation. Overc;rowdin'] has been j lldged as a major 

contributing factor to the worst disturbances experienced in 

State institutions. In fortunate contrast, to date the rate of 

assaults and other measurable incidents have not risen apace with 

Federal prison overcrowding, 

The current level of Federal prison overcrowding coupled 
• 

with su~stantial growth in future prison popQlation can create a 

crisis of major proportions in the criminal justice system, The 

Attorney General has advised the President that insuffici~nt 

prison space constitutes a "material weakness" in the Depart­

ment's system of internal controls, The Attorney General has set 

companion objectives to (a) expand the capacity of the Federal 

Prison System to keep pace with projected increases in inmate 

population, and (b) simultaneously reduce overcrowaing to 20% by 
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FY 1995. 8 The Prison/Detention Issues Subcommittee has deter­

mined that, based upon currently funded construction and pro­

jectod increases in the prison population through 1997, reaching 

this goal will be impossible without a substantial resource 

increase to the Bureau of Prison's facilities expansion program~ 

Since 1981, th~ Federal Prison system's capacity has be~n 

increased by approximataly 4,500 beds through the construction of 
·.i.. 

naw l1ousing unit~ at existing prisons, the acquisition and 

convars ion o.t' t.lX Is ti lllJ pL·op1.H'tim.1 to correctional facilities, and 

tht:1 con::.truction and activati.on ot' new pt·isons. In addition to 

tlH.H:rn proj uct:~, COJICJ L·t:Hi::J lw::i cippropr iatl.:ld funds to build seven 

new pri~ons und severul additions to existing facilities which 

will house almo::.t 7,ooo ,1dditional inmates, Construction has 

already begun on five at' these prisons and sites have been 

selected for the remaining two. The President's FY 1988 budget 

request now before Congress requ~sts construction funds for two 

major prisons and expansiori projects to house an additional 2,400 

inmates. 
• 

8 "Rated capacity" represents the number of inmates that an 
institution should house based on contemporary correctional 
standards, particularly those established by the Joint Commission 
on Accreditation for Corrections, While the ideal goal is to 
eliminat~ overcrowding, the Attorney General has established a 
level of 20% overcrowding as acceptable. The 20% goal recognizes 
the pressures of the current fiscal climate as well as the 
expertise of the Federal Bureau of Prisons in managing over­
crowded institutions. Nevertheless, it should be noted that the 
Federal Bureau of Prisons has handled 55% ove~crowding to date 
without major incident. This has been accomplished ~y m&intain­
ing high level security prisons at rated capacity and over­
crowding the lower level security institutions as much as 100%. 
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Prison Sp~ce Shortfall 

While the expansion pi.~agram of the Federal Prison system has 

been substantial, it will not meet both the tuture population 

increases and the critical goal of reducing overcrowding, The 

Bureau of Prisons projects that, under current trends, the 

Federal prison inmat~ population will increase to 71,892 inmates 

by rY 1995. For compara~ility to the Sentencing commission's 
·.t. 

199 '/ projections, thit:1 UoP estimate is extrapolated to yield 

76, ooo inmates in 1997. 'l'ha DoP projections which consiqer 

ino nHHh:ld law ont'o1~cemont of for t s und nowly ~nooteg enforcement 

and penalty statutes but do nut include the Sentencing Commission 

guidelines, as they are not now in effect and, if implemented, 

may differ from their present content. 

The United States Sentencing Commission's recently completed 

impact analysis projects even higher future Federal inmate 

populations. The commission's analysis includes varying policy 

assumptions which yield inmate population projections from 78,000 
• to 125,000 inmates by FY 1997, The "low-growth" projection 

incorporates the effects of enacted statutes and the currently 

proposed guidelines; it assumes that judges will depart 

frequently from the guidelines. The Sentencing Commission's 

"high-growth" projection is based upon greater rates of 

prosecution, conviction and plea bargains, qnd assumes cloee 

adherence by sentencing judges to tne proposed sentencing 

guidelines. (The "mid-range" projections usect in this report ~re 
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presented to ease discussion of Sentencing Commission estimates. 

This level averages the high and low estimates.) 

In any scenario, it appears that a tidal wave of inmates 

will hi.t the Federal Prison System between 1990 and 1995, '.rhe 

only qu~stio1\ is whether it will hit at high or low tide. 

For purposes of illustration, let us review the impact of 

tlu:aa potent la l population ~cenur ios for F'f ,{ 1997. The graph 

lJalow shows thut if the Administration were to request and 

receive t'unding for only its cui·rent F'i 1989-92 "outyear" 

et:itimatas for new prison con::;tructi.on, overcrowding would 

inuniat:hi tram tho current level at 581 to 72\ (low estimate), 

126% (mid-1·ange estimate) and 1831 (high estimate) respectively. 

'l'hese scenarios obviou::,ly fail to meet the Attorney General's 

priority objective of keeping pace with projected increases in . 

the inmate population while simultaneously reducing cu~rent 

overcrowding to 20%. It is the strong belief of the Department 

of Justice, based on its expertise regarding "conditions of 

confinement•• litigation, that continued and increa$ing 
' I 

overcrowding of the Federal Prison system will invite Federal 

court intervention. The distinct possibility exists that 

"population caps" may be established by the courts which would 

place the Federal criminal justice system into a "gridlock," 

requiring significant loss of operating discretion and n~cessi­

tating departures from current enforcement, prosecution, sen­

tencing, and incarceration policies. 
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COMPARISON 0111 PROJECTED FEDEHAL PRISON 
POPULATION LEVELS WITH PRISON SYSTEM 

CAPACl'l'Y l•'UNDED AND PLANNED THROUGH FY 1997 
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Five options ara pre::iented below. '!'hey are not mutually 

exclusive; a mix of them in varying degrees may be used. 

}. 1 I~me~ncy Bil .i l c\...i ng Program 

To reduce prison overcrowding to the Attorney General's goal 

of 20% by 1997, it will be necessary to add at least 24,400 beds 

to the Federal Prison System over and above those now under 

construction or requested in the President's FY 1988 budg~t. 

This is assuming, however, that the low Bureau of Prisons projec­

tion of 76,000 inmates is correct. The mid- range s~ntencing 

commission projection would result in a 45,ooo bed shortfall, If 

accurate, a high-range sentencing commission projection of 

l25,000 would result in a 10,000 bed shortfall, 
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To meet a 20% overcrowding goal based upon the lowest 

estimate of 12,000 inmates by 1992 will require the construction 

of: 

twenty-two (22) new medium security Federal 
corrections institutions with maximum 
security ecunps; 

five (5) minimum security Federal ~rison 
camps; 

two (2) maximum security United States 
Penitentiaries, with satellite camps; 

two ( 2) Mett·opol i ti.rn Dutention Centet~s; and, 

ton ( 10) oxpclmdon projects at existing 
prisonl:l. 

Because of the lead time required for site acquisition, 

cons.truction, and activation, funds for these facilities must be 

requested over the four year period, commencing in FY 1989 and 

continuing through FY 1992. 

Appended at Appendix A to this report is a set of five 

regional maps wl1ich show the location of existing prison facili-
• 

ties; sites ap~roved for facilitie~' construction; active 

construction site prospects; and, potential secondary sites. The 

maps also provide the years in which the new Bureau of Prison 

facilities are needed for activation, through 1995. 

In contrast, the current President's budget "olltyear" 

allowances for FY 1989-92 plan for approximately $400 million in 

construction funds for an addition of about 1,200 beds, far short 

of the 24,400 required to meet a 20% overcrowding target for 
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72,000 prisoners in 1992 and to prepare for the expected 76,000 

inmates in 1997. It should be noted that the rationale for the 

President's 1988 budget allowance was based upon a plan which did 

not include the inmate population impact of the recently enacted 

Anti-Drug Abuse Act of 1986, not to mention the sentencing 

'Juidel ines. Simply ::Jta ted, the factoL·s which wil 1 ctr i ve the 

inmate population far beyond previous estima\es have changed 

radically. 

cumulative funding requirement~ for new prison construction 

<1nu uotivtltion to mout the 201 tu1·c3ot over the li"t 1989-92 period 

is appro~imat~ly $1.Y billio11. Annual operating costs and other 

uncontrollable ina 1.·eat1et:i will tu r ther inci.·ease resource 

requirements. It is clear that the aggregate resource levels 

substantially exceed those curre11tly contained in OMB's current 

planning estimates, The total cumulative ctifference between 

OMB's current planning estimates and the Bureau of Prisons' 

minimum requirements is approximately $2.3 billion, 

The following table shows funding for overcrowding r~tes 
•• 

ranging from 0% (compliance with American Correctiona Association 

standards), through the Attorney General's 20% overcrowding 

target, to a 50% overcrowding rate for FY 1997, the year in which 

the last of the proposed construction would be activated and 

operational. Each overcrowcting rate is depicted fo~ the low 

population projection made by BoP (76 1 000), the "mid-range" 

average of Sentencing Commission estimates (100,000) anct the 

Sentencing Commission's high estimate (125,000). 
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It should be noted that no specific percentage overcrowding 

target is guaranteed to ensure safety and control in prisons or, 

conversely, trigger violent incidents when exceeded, staffing 

levels, prison design, conditions of facilities (construction, 

sanitation, state of repair), staff training, and prison 
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management influence the situation as do the characteristics of 

the inmates themselves. A high or low overcrowding rate will 

yield uncertain results, There is, therefore, no qmagic" to an 

overcro~ding target rate--othei· than the gr'eat u&efulness it has 

for financial planning and facilities acquisition to achieve · ~ 

policy goal measurable in terms of inmate population. The 

Attorney General advocates a 20% overcrowdin~ goal, based on his 

acceptance of the advice of experienced corrections officials in 

the uure~u at Prison::1. 0MB budget officials state that while 

overcrowding should ba raduced from the current 58%, the 

selection of any single overcrowding target is unnecessary. 

(llowever, f01: the F'Y l.988 Pt·esidant's budget, 0MB supported 

funding requests and approved congressional budget testimony 

seeking resources which would have permitted the Federal Prison 

system to achieve a 26% overcrowding rate), 

2, cap tl)e l~ial Inmate popqls:1tion 

An alternative to a massive construction/activation program 

' is to drastically limit new prisoner intake and/or reduce current 

prisoners' incarceration periods. A policy decision could be 

made to house only certain numbers of inmates in the next five 

years. 'rhis self-imposed 11 cap 11 on prison population would be 

achieved in two ways: 

First, by declining to prosecute certain 
types of cases or raising the declination 
threshold levels of cases that are currently 
prosecuted Federally; and, 

- 15 -



Second, by releasing certain classes of lower 
risk individuals earlier than normal. 

This option, however, would not yield a pro rata cost 

avoidance, it would require additional monies to fund more half 

way houses as well as to expand probation services to monitor .~­

those released. 9 The option presents particular dangers owing to 

the types of prisoners that are in the Feder~l system. Most 

inmates "graduate" to the Federal system, i.e., they have 

criminal histories which include their having been previously 

incarcerated in State prisons a11d local jails. Not incarcerating 

some of these and/or releasing the requisite number of others 

earlier than is the current practice, even with proper 

supervision, could have dramatic deleterious political and legal 

consequences for the Government. 

3, Private sector Detention 

The Bureau of Prisons currently uses private sector facil­

ities to house short-term sentenced aliens. The Prison/Deten~ion 

Issues Subcommittee examined the greater use of private sector 

detention firms as a partial solution to the impending crisis. 

At this time, it does not appear that this option would 

significantly reduce the cost of incarceration, Private sector 

9 The Administrative Office of the United States Courts 
reported that 63,092 persons were under the supervision of the 
Federal Probation system as of June 30, 1984, including approx­
imately 6,000 under parole supervision. 
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claims of meaningfully reduced costs have not peen validated; in 

fact, the costs of the Federal Bureau of Prisons are comparable 

to those of private firms. Also, there are unresolved legal and 

policy questions that increase the difficul~y of any significant 

transfer of the Federal Government's imprisonment responsibil~ 

ities to the private sector. 

One area of private sector involvement t_hat does warrant 

further analysis are private financing mechanisms for new pris6n 

construction. Under this approach, the Federal Bureau of Prisons 

would enter into lease/purchase arrangements for new faci~ities, 

thereby spreadin,J over a lon<Jer pe1.-iod ot' time the initial · high 

Federal capital expenditures required. 

4, M1lit~:r.Y-h£Jlities 

The Department of Defense was an active and welcome ' partici­

pant in this prison and detention study. Facilities requirements 

for prisons and jail facilities were examined in the context of 

existing Department of Defense detention facilities, witn an eye 
• 

toward identifying low use military facilities with the requisite 

capacity, security, and sites for transfer to civilian use. The 

Department of Defense anticipates that all their existing, 

relatively modern, confinement facilities, including the new 

facilities being constructed by the Department of tne N~vr, will 

be required for military prisoners and mobilization contingencies 

for the foreseeable future. While the transfer of ijUCh proper­

ties will be further examined, even if the Department of Defense 
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were to identify excess confinement facilities or Qther ~"!table 

properties, the number of bed spaces provided would Sqti~fy only 

a smqll portion of the civilian needs. The Department ot D~fense 

reaction to a joint Bureau of Prisons/ u.s. Marshals service 

letter re~uest for facilities is expected in six monthij, 

In certain instances, the acquisition and conversion of 

suitable existing property and structures c~n be less expensive 

tl1an new oon~truotion, In addition, such facilities can be 

brought on-line in a much shorter period of time. The BoP 

0011tinu~lly reviews Federal surplus and other properties for 

possible acquisition and conversion to correctional facilities, 

The aureau of Prisons hae had excellent success in the conversion 

of surplus Air Force Bases to minimum security Federal Prison 

camps such as those which now exist at Big Spring, Texas, and 

Boron, California. Also acquired and activated within a five 

month period as a Federal Prison camp was a surplQa Air force 

facility in Duluth, Minnesota, In eimilar action~ involving non­

military facilities, a former State mental hospitql in Rochester, 
I . . 

Minnesota, was converted to a 500-bed facility for inmqtes 

requiring general medical/surgical and psychiatric treatment, and 

a former seminary in Loretto, Pennsylvania, was converted to a 

500-bed prison institution. Just recently, an agreement was 

reached to house minimum security inmates in a renovated parracks 

at Tyndall Air force Base in Florida, currently, the Bureau ot 

Prisons is reviewing several surplus and other existin9 proper-
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