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MEMORANDUM FOR THE ATTORNEY GENE~ 

Zxtrat.erritorial ~ppr•h:ension bf Pe4eral 
a ure,au of Jnv-.st.11iat i on 

-
)7,u..k I 

You have requested that this Off ice advise you on t.he 
implications of a proposed Bureau operation which might entail 
entry of American agents into a foreign country and forcible 
apprehension of a fugit.ive currently residing there. It is t.o 
be assumed that t.he foreign country (herein~fter •asylum state") 
would file a pro forma protest to t.he fugitive's apprehension 
and return to the United States. We also assume t.hat t.he actual 
apprehension would be made by Bureau agents, although some ele
ments of t.he local police force mi9ht provide physical surveil
lance and aid in th~ neutralization of bodyguards during t.he 
actual apprehension. 

The proposed operation raises the following, interre
lated legal issues: t.he implications of the seizure for the 
pending criminal prosecutions of t.he fugitive, the legal status 
of the operMtion under existin9 treaties and ~ettled principles 
of international law, and the possibility of civil lia!:>ility on 
the part of the United Stat.es or participating Government offi
cials. This operation is unorthodox and, therefore, prompts a 
number of legal questions t.hat are of first impression. Al-
though we will discuss all the above le al questions se arctely, 
we in ut the undamentc cg~ issue prcsen ·e y this oper-
etion is under what circumstances does t.he Federal Bureau of In
vestigation, as a matter of U.S. law, have the authority to 1nake 

I
an extraterritorial apprehension. Although t.h~ question is not 
free from doubt, we conclude that the Bureau onlv has lawful \ 
authority when the •'-Ylwn state acquiesces to the proposed op- J 
era~i,.o:l . Since we are to assume thet a pro forzna protest to 
t.he operation would be filed, that fundnmental condition would 

robabl not be satisfied here . 

i. Implications for Criminal Prosecutions of Ext.ra~~ritorial 
----~~-A_p_prehension that is Subject of Protest ---------

The Supreme Court has consistently atAted •that the 
po\ .. '<:.r c,f " court. to try ~ person .f:: crirr..? is no~ i'-'P~tir~d by 
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fDct that he been brou ht within the court'~ uri$-
ict1on y reason o a orc1 e a uct1on. Friabi~ v. 

Collins, 342 u.s .. 519, 522 (19S2). !/ ft ha~ rejectod ar9u
~cnts th~t such abductions constitute violations of the Due 
Process Clause, and hos reiterated the vitality of ~ia con
clusion in a recent Term .. Gers·tein v. Pu.lh, 420 U.l.i103, 
119 (1975). Lower courts, particularly t e Court of Appeals 
.1or t.hc Second Circuit, hove sug9estcd, however, t:hat·undc:r 
aom~ circumstances a foderal court might divest itaelf of 
jurisdiction as a result of the mann.er in which the defendant 
WAS brought befor~ it. 

'J'he .ost eveepin9 atatemant of .these circumat&nces is 
to be found in· United Stat•• v.· 'l'oacanino, 500 l'.24 267 (2d 
Cir. 1974). '!'here the Second Circ\Ut confronted allegations 
that Toscanino, •citizen of Italy, was kic!napped in' Uruguay 
by agents in American employ, ~rtured and interrogated for 
17 days in Brazil with the knowledge of and aometimes in the 
presence of United Stotes officials, and finally drugged and 

l/ These propositions are often referred to as the Xer-Frisbie 
doctrine. In the leading case, Xer v. Illinois, 119 U.S. 436 
(lSBG), Ker was convicted in t.he-rllinois State court~ after 
being forcibly abducted in Peru. Formal extradition had been 
arranged among the Governor of Illinois, the U.S. Secretary of 
Stutc, and Peruvian officials, but the individual who was ~ent 
to accompany Ker back to the U.S. did not present the extradition 
papers upon arrival in Peru. It was therefore a •clear case of 
kidnapping within the confines of Peru.- Id. at 443. Although 
the apprehending egent might be subject to-Criminal prosecution 
in Peru, the Court found that American law afforded the appre
henued fugitive no protection. 

Frisbie v. Collins, 342 U.S. 519 (1952), i"volve~ an inter
state abduction. Mlchignn officers forcibly seized Collins in 
Chicago. Acknowledging that the Michigan officers might be sub
ject to prosecution under the Federal Xidnapping Act, the Court 
helu thut as far as Collins was concerned, •due process of law 
is satisfied when one present in Court is convicted of crime 
after having been fairly apprised of the charges against him and 
after a fair trial in eccordnnce with constitutional procedural 
snfeguurds. There is nothing in the Constitution that requires 
a court to permit a guilty person rightfully convicted to escape 
justice because he was brought to trial against hi• will.• ~ 
!!.!.£Mahon v. Justice, 127 U.S. 700 (1888). 
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put on a commercial flight to the United States where he was 
convicted of narcotics violations. 2/ Questioning the current 
vitality of the ~Qr-Frisbie 4octrine, the Second Circuit relied 
on Rochin v. California, 342 U.S. 16S (l9S2), in oone]auding th"t 
t.he concept of due proceaa has evolved auch t.het a oo\irt aust 
now •divest itself of jurisdiction over~be pc~~on Whi¥e lt has 
lie-en--acqrna=i-s- -the..-.Us:lir""t_=aL_tbe_ J;pv~rnmel}_~'s_dal~_a~~-' - un
De~~_ss_ary _ _!_nd unreason~bl! invasion of the accu~a4 •a COn!_titu~ 

-E{onal zightL7-S-o11'1'.2Cl at 27s. · 3/ If on remAn4 'J'oacan!no's 
allegations were proven true, the Second Circuit •cw a due pro
cess violation inherent in the bribery of a foreign official, 
the violence and brutality of the abduction, the violations of 
international law, and the failure to attempt ext.ra4ition of 
!'oscanin~. !/ 

Subsequent Second Circuit cases bave read. !'os·ccnino 
narrowly and other circuits have refused to follow lt. in 
United States ex rel. · Lu an v. Gengler, 510 F.2d 62 "(2d Err.), 
cert. enie, 42 u.s. O l (1975), ihe Second Circuit empha
sized that Toscanino did not mean t.hat •any irregularity in the 
circwnst~nces of a defendant's arrival in th~ jurisoiction coula 
vitiate the proceedings of the criminal court,• but rather was 
concerned with the •cruel, inhuman and outrageous treatment• that 
~oscanino allegedly received. !/ 

5./ Toscanino ~lleged that he was denied sl~ep ~nd nourishment 
for auy~, fed intravenously et survivul levels, forccu to W4lk for 
hours on end, and kicked end beaten. He claimed his fingers \o1ere 
pinch~d by metal pliers; his eye~, nose and anus washed in alcohol; 
~nd his yenit"ls subject to electric shock. There hud been no 
attempt by the U.S. to extradite Toscanino. 

3/ The court did not have the benefit of t.he Supreme Court's en
dorsement in Gerstein v. Pugh, 420 U.S. 103, 119 (1975), of the 
Xer-Frisbie doctrine. 

4/ The Court of Appeals noted that even if the Xer-Frisbie doc
trine was still good law, it could moke use of its supervisory 
power over the District Court to upset Toscanino•s c~nviction in 
order •to prevent district courts from themselves becoming ~ccom
pliccs in willful disobedience of law.'" (guoting McNabb v. 
United Stotes, 318 U.S. 332, 345 (1943)). 

On rcm~nd the District Court found t.hat Toscanino's allega
tions had no basis in fact. ---- -- -- -- --

S/ 510 F.2a at 65 (emphasis in original). See al•o~United States 
v. Lira, 51S F.2d 68 (2d Cir.), cert. denied, 423 u.s. 847 (1975) 
(Toscanino distinguished bec~us!--ri()"diroct U.S. involvement in 
torture ~Y Chilean police). 
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Thus the court conc.4.~ded that although Lujan ~; forcibly ab-
• ducted from Bolivia, t.he lack of any allegation of the type 

of •ahocking 9overnmental conduct" involved in Toscnnino ob
viated any · application of the rationale of that case. 6/ It 
~id, however, reserve the question whether the fact t.hit an 
abduction is in violation of internationcl law requires dis
aissal of the criminAl indict.JDent: either because auch.illog"l 
9ovcrnraental conduct constitutes a violation of d• prj.cecs or 
b..~cQusc a fodcral court •hould, as a aatter of 'u4iclal a4mini
a~ration, refuse to be a party to officicl aiacon4uct..·7/ Th~ 
court pC?rceive" no international law violation in· tu'ln-because 
there hau been no .protest by the foreign governmen a nvolveu. 

Other circuits have re90lutely invoked the Jeer-Frisbie 
doctrine to 4.ismi•s argument.a that American oourta aho\ild divest 
themselves of their criminal ~uria4iction over • defen4ant. be
cause his presence vaa procured through a forcible ab4uct.ion. !/ 

. 
6/ Lujan, a licensed pilot, alleged t:hat while residing in 
Argentina, he was hired by an individual to fly t.o Bolivia. Be 
claimed that bis employer was in f~ct paid by.American agents to 
lure Lujan out of Argentina. In Bolivia Lujan was arrested by 
Bolivian police who were also allegedly puid by American agents. 
Ile was ultimately put on a plane by Bolivian and American agents 
and formally arrested upon his arrival in the United States. 

11 ~note 4 supra. 

S/ ~·United States v. Postal, 589 F.2d 862 (5th Cir.), cert. 
denied, 48 U.S.L.W. ll96 (Oct. 2, l979)(arrcst by Coast Guard 
upon the high seas); United States v. Marzano, 537 F.2d 257 (7th 
Cir. 1976), cert. denied, 429 U.S. 1038 (1977) (allegations of un
lawful arrest 1n and forcible abduction from Grand Cayman Island; 
Toscanino characterized as only depurture from Xcr-Frisbie doc
trine); Waits v. McGowan, 516 F.2d 203 (3d Cir. l97S) (allegedly 
illegal removal from Canada to New York); United States v. -Cotten, 
411 F.2u 744 (9th Cir.), cert. denied, 411 u.s. 936 (l973)(!orci
ble removal from Viet Na.mY:--

There is a standard formulation of the ~er-Frisbie doctrine 
r2iteratcd in these eases: 

It h~s long been held t.hat due pro
cess has been satisfied when a person is 
apprised of the charges against him and is 
given a fair trial. The power of a court 
to try a person is not affected by the im
propriety of the method used t.o brin9 the 
defendant under the juriscliction of t.he 
court (citing~ and Frisbi~). Once ~he 

(Footnoto cont'd on p. 5) 
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• >1orcovc-r, c number of those courts hcvtt auggeatcd tluit juri~

diction should be ret~ineO even if the abauction violat~s inter
national law. 9/ We note, however, that there is apparently no 
rc~ortcd CASC Where the Abduction WAS the Subject Of a foret.Yl . 
diplomatic protest by the asylum state. . 

I r 

. l\\ t.cchnic;il violntion of interniltion:il lcw, ll fecScral dlictriet 
11~ Jt is our opinion that even where an ab4u~qn .ls c J 

. "-.. !, court should not cSivest itself of jurisdiction over the fugi
t.i ve 's er iminal prosecution. 10/ \·:e think this position is 

'"-- dict~tea by logic and prececSent. In Frisbie v. Collins, supru, 
, the Supreme Court aaswnecS that the conduct of t.hcKichigcn au= 
~"- thorities vho abducted Collins from Chicago constituted a vio

l lation of the Federal Jti4nappin9 Act. Jt. ocmclu4ed, however, 
\ 

!/ (Footnote cont'd from p. 4) 

d•fe~_dln.t...u before the court, the 
co.ur..t .w.i.lL_not Tniiufre ·rnto the cir
cumstances surrounding bis p~e_ii~~~ 
t;Jare. 

United State~ v. Mur7.nno, 537 F.2d at 271. 

!/ E.g., United States v. Postal, 589 F.2d 862, 873 (5th Cir.), 
cert. dcniecl, 48 U.S.L.W. 3l96 (Oct. 2, 1979) (•This proposition, 
the so-called Ker-Frisbie doctrine, is equally VAlid where the 
illegality results fro~ a breach of international law not codi
fied in a treaty.•); United States v. Cadena, 585 F.2d 1252, 
1261 (5th Cir. 1978); United St~tcs v. Winter, 509 F.2d 975, 98~
S6 (Sth Cir.), cert. denied, 423--U:-S. 82~ (1975) (Ker-Frisbie doc
trine makes it unnecessary to inquire whether arrest by Coast 
Guard within territorial waters of Bahamas violated international 
l~w>; ~utry v. WilaY..• 440 F.2d 799, 102-03 (lst Cir.), cert. 
denied, 404 U.S. 6 (1971). 

Of tentirnes courts simply do not discuss the status of the 
abduction under internntional l~w. ~, United Stat.es v. 
Marzano, 537 F.2d 257 (7th Cir. 1976~ cert. denied, 429 U.S. l03S 
(1977): United States v. Herrera, 504 F~8S9 (Sth Cir. 197'); 
United States v. Vicars, 467 F.2d ~52 (5th Cir. 1972), cert. denied, 
419 U.S. 967 (1973). 

10/ United Stntes v. Cadena, SSS F.2d 1252, 1261 (5th Cir. l97S) 
T"'no basis for concluding thct violations of these international 
principles must or should be rcm~aieu • • • by dismissal of the . . 

(Footnote cont'd on·p. 6) 
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h~t the Xidnapping Act •ccnnot fairly be construed so •s to 
dd to the list of acnctions detailed a scnction barring a 

·, tatc from prosecuting persons wrongfully bro~ght to it by its 
officers. It may be that Congress could ~4d such a aanction. 
~c CMnnot.• 342 U.S. at 523. A dismissal remedy for~ viola

tion of intornctioncl law is oven less appropriate. tftle in-
teres.ts protected l:?Y international law arc those of aO\'oreign 
~tions. · Any interest .of individue.ls is at best derivative. 
See tJnitecl States ex rel. Lu an v. Gen·gler, 510 P.24 62, 67 
(2d ir. 915 • By contra~t, the Federul Xidn~pping Act is 
unquestionably for the protection of inuiviauals; yet under 
t.he principles of Prisbie, a forcible abduction in violation 
of that Act does not divest an American court of juria4iction. 

Jn awn, we are of the opinion that in the absence of 
an international law violation, a federal Oiatrict Court will 
not ordinarily .divest itself of juria4iction in a criminal case 
where the defendant's presence has been aecured by his forcible 
abduction from the territorial limits of a forei9n asylum state. 

· Nor should it do ao where there is an international law violation. 
However, since you have advised us that you expect a pro forma 
diplomatic protest by the asylum state and that the fugitive's 
prosecution will proceed in the Southern District of New York, 
it is necessary to examine the international law implications 
of this operation more closely. As we have noted, the Second 
Circuit has expressly reserved the question whether D violation 
of international law should result in relinquishment of criminal 
jurisdiction over the suspect. 

lO/ (Footnote cont'd from p. S) 
indictment unless Fourth Arnen&nent interests are violated•); 
Autry v. ;ilel, 440 P.2d 799, 801-02 (lst Cir.), c~rt. denied, 
~O~ U.S. 86 1971}; see also Waits v. McGowan, 516 F.2d 203, 
208 (3d Cir. 1975) ("The protections or rights which accrue to 
tne extradited person primarily exist for the benefit of the 
asylum nation ••• , whereas plaintiff's complaint alleges vio
lation of rights of citizens of the demanding nation (The tJnited 
States of America)"). 

' 1\merican courts are charged \·:ith the vindication of inter
nntional law principles to the extent those principles are con
sonant with Americnn law. The Pa~'.lete Habana, 175 U.S. 677 
(1900) . The thrust of the abc~ction cases ~s that relinquishin~ 
criminal jurisdiction is not the ~eal)s to vin4ic&te · 't.hose prin-
ciples. · 
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· II: lntcrnational Law tmelica·tions of the Proposed Operation 

~here is one line of authority in American juriapru
deracc which does create a11 exception to the Jeer•Friabic cSoctrine. 
As Con~ress by atatute cen IDC>dify the juriadiction of federill 
courts, so too e&n a trGaty. ~hus the Suprem~ Court••• hela 
~ct a treaty can ~ivest federal courts of juria4ictlfn ~n cer
\~in circumstances if cuch was the intent of tho ~nt. · ~ 
~. ~nitcd States, 288 U.S. 102 (1933);· Ford v. Unite~ States, · 
273 U.S. 5§3 (1927). As the Fifth Circu1t recently noted, tor 
a trciity to hove such ar. ei:'fect, it must be self-exocuting or 
i.mplemented by statute.· !!I 

There arc two arguably relevant t:.reaties a.tween t:.he 
United States and the asylum atato that auat be considered in 
this cas~. 'l''bey are the extratition treaty between t:he two 
countries and tho United llationa Charter. It ia vell-•t.ab
lished thet the existen~e of an extradition ~r~aty •implicit.er 
doe$ not defeat U.S. juriadiction over a fugitive apprehended 
outside the extradition mecbaniam. ~ And there i• nothing 
in the terms of the existing extradition treaty which suggests 
that this Government has yiel~ed jurisdiction over U.S. na
tional~ who have committed crimes in this country simply be
cause they obtained refuge in the asylum atate. 13/ 

ll/ Unilca St~tcs v. Po~t~l, S89 F.2d 662, 875 (Sth Cir.) cert. 
cenied, 48 U.S.L.W. 3193-(0ct. 2, 1979). 

A treaty does not provide rules of decision for American 
courts unless that is the intent of the document, i.e., the 
treaty is self-executing. Whitney v. Robertson, lii""li.s. 190, 
194 (1888); Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829). 
Of course, implementing domestic legislation does provide rules 
of decision capable of judicial enforcement. 

l'/ ~er v. lllinoi£, 119 U.S. 436 (1886); Waits v. McGowan, 
~6 F:2d 203, 206-08 (3d Cir. 1975); United States eY. rel. Lujan 
v. Gengler, 510 F.2a 62, ~6 (2d Cir.),.£.£!!.· dcni£_Q, 421 U.S. 
1001 (1975); United States v. Sobell, 244 F.2d 520 (2d Cir.), 
cert. d~nicd, 35s U.S. 873 (1957). 

13/ By its terms it does not constitute an agreement th~t ex
tradition ~ill be the exclusive means of obtaining custody of 
e fugitive. Nor does it purport to limit the criminal juris
diction of either sovereign. 
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The aecond relevant treaty is the U.N. Charter to vhich 
both the United States and the a1ylwn atate are a~gnatorics. 

: 

All Members ahcll refrain in their ' 
internAtion~l relations from the threat ~ 
or use of force a9ainst the territorial : 
integrity _or political independence of · 
any atcte, or in any other aanner incon
aistent with the Purposes of the Dnited 
Mations. 

'l'his provision baa been at laaue in a aamber of ~orcible abduc
tion cases, including Toa·canino an4 Luian. ft~ leading prece
dent on forcible a.bl!uctlon'• atatus UD er t:he U.N. Charter is· 
that involving th• apprehension of A4olph Sichmann in Argentina 
by Israeli a9ents. Argentina objected to the U.N. Security 
Council which subsequently a&>ptea • resolution: 

anc1 

Considering that the violation of .the 
sovereignty of a Member State is incom
patible with the Charter of the United 
Nations 

Noting that the repetition of acts such 
es that giving rise to this situation 
would involve ~ breach of the principles 
upon which international order is founded 
creating an atmosphere of insecurity and 
distrust incompatible with the preserva-
tion of peace 

the Security Council requests 

the Government of Israel ~ 
priate reparntion in accordance with the 
-Charter of the United Nations and the 
rules of international law. 14/ 

; ? \Commentators have construed this action to be a definitive con- J 
, \ struction of the u.N. Charter as proscribing forelblc abduction 

in the absence of acquiescence by the asylum s~atc. !5/ 

l(/ Quoted in w. Bishop, International Law 475 n.52 (1962). -
15/ E.q., United States ex r-el. Ll1an v. Gen;l~r, 510 F.2d at 
ib-&s;-:·&ramovsky 'Ea9le, u.s. Po icy in X-epre on4ing Alleqed 
Offendc,s Abro~d: Extradition, Abduction, or Jrreqular Rendition 
"5°7 Orcyon L. Rev. Sl, 63 (1977): see Silving, Jn Re Eichmnnn: A 
Dilemma of Law and Morality, SS Ar;:-J. Jnt'l LaWJ07 (l96l). 

- 8 -
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It is our opinion that even if the operAtion unOer con- l 

aideration is construed to be a violation of the U.N. ChArter, 
the criminal jurisdiction of American courts is unaffgcted. We 
bnse our opinion on the 9ro~ds that the U~N. Charter 4s not e 
self-executing treaty and that it \·:as not intended by •he Unitec:l 
States at the ti.me of ratificotion to affect tha cria!.nAl juris
diction of federal courts. There is not a 9reat deal of case liiw 
on these points. However, as t.he Fifth Circuit obaerved in 
United States v. Post&l, 589 F.2d 862, 876 (Sth Cir.)," cert. 
aenied, 48 U.i.L.W. ll96 (Oct. 2, 1979), tho aelf-axccuting 
nature of a treaty ia a aatter of intent. ~he broad aweep and 
hortatory tone of Article 2 belies any argument that a binding, -
self-executing limitation on the criminal ju.riadiction of AIDerie&n 
courts is evident in ita terms. 16/ And courts which have con
aidere4 provisions of the O.N. diirter have conclu4e4 that they 
are not self-executing. 17/ . 

Jt is a JnOre dif~icult question whether t.he proposed 
~peration is a violation of general international law principles, l 
elbeit not a violation of a self-executing treaty. As Judge J 
JCaufmann indicates in his lnlljority opinion in 1.ujan, it appears 
to be the case that a forcible abduction, when coupled with a 
prote~t by the asylum state, is a violation of international law. 
It is regarded as an impermissible invasion of the territorial 
integrity of another st~tc. Since the asylum state would hardly 
attest to the fact that the protest is pro forma, ~ere is little 
to be gained in the instant case by characterizing it as such. 
~or do there appear to be eny ~octrines of self-help or self
defense applicable in this context. 

There may be, however, some precedent in intern~tional 
law for the ergument that complicity of osylurn state o!ficinls 
in the abduction robs the asylum state's protest of its import 
under international law. In 1911 the Permanent Court of Arbi
tr~tion at the Hague declined to order the return to France of 

l6/ See ~enerall~, L. Goodrich, E. Hambro 'A. Simmons, Charter 
of the United Uat1ons 43-56 (1965). . 

17/ Sei Fujii v. Stcte, 242 P.2d 617 (Cal. 1952)(human rights 
pro.visions of U .N. Charter not aelf-executing); Paulin9 v. 
Mctlroy, 164 F. Supp. 390, aft'd, 278 F.2d 252 (D.C. Cir.), 
cert. denied, 364 U.S. 835 {1960) (!inding other aections of 
Charter not self-executing). 
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• on~ Sov~rkar. Savarkar had escaped to France ·from a Dtitish 
ahip only to be returne~ to the British by a French policem~n. 
The Court of Arbitration found that the French official'c co
.op tion avoidecLa.ny violation of French aovero 9nty v~ 
ai ht cxvise have occurred.· 18/ Likewiae, the OOlftf crty 
of the asylum state•s- pollc....---in the proposea operatio4 could 
be ·the prodicate for a finding of no actual violation~f t.he 
asylum state's sovereignty.· One o~\~ious drawback ~ thic argu
ment is that it forces this Govern~ent to put in isaue the 
identity of its asylum at.ate collab~retors. We alao note that 
the Court of Arbitration in the Sav4rkar case found that the 
British official• ·had no reason to Jtnow that the Prench offi
cial was not acting with the approval of the French govern
aent. No aimilar claim of ignorance could be made about the 
operation ander oonaicSaration. 

We conclu4e that the beat aaaumption for purpoMa of 
Analyzing the implications of tho proposed operetion.is that 
although not a violatian of a ••lf-axecuting treaty, it would 
violate international law. 'l'hat significantly heightens the 
litigation risks in tbe Second Circuit, which has explicitly 
declined to define the "implications of An international law 
violation on criminal jurisdiction. 

III. Civil Liability 

We think the cnse for obt~ining At least the acqui
escence of the asylum state is compelling when the criminal 
litigation risks are coupled with the possibility of -civil 
liability. 19/ Civil liability will turn to a substantial de-
9rce on whether the FBI is ·authorized to conduct this operation 
and that, in our view, will depend on the status of the opera
tion under international law. 

In ~er v. Illinois, supra, the penultimate par~graph 
in the Supreii\e"""'court 1s opinion reads as follows: 

1e/ The case is discussed in Lujar., SlO F.2d a~ 67, and can 
I>e"founu ~t 5 Arn. J. lnt'l. L. S20. 

19/ By ''acquiescence" we do not mean formal endorsement. It 
IS sufficient that the asylum state agree not to protest the 
apprehension. : 
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It must be reme~ered that this viow 
of the subject does not leave the prisoner 
or the Government of Peru without remedy 
for his unnuthorized seizure within its. 
territory. Even this treaty with that t 
country provides for the.extradition of~ 
persons charged with kidnapping, an4-on · 
demand from Peru, Julian (the party tdlo 
abducted Ker), could be surrendered and 
tried in it~ court.a for this violction 
of its laws. !'he 'party himself vould 
probably ·not be without redress, for he 
could aue t7ulian in an action of tres
pass and false 1.-priaonment, and the 
fact.a aet out in the plea would without 
doubt austain the action.· Whether he 
could recover a sum sufficient to justi
fy the action would probably depend upon 
moral aspects of the case which we cannot 
here consider. 

119 U.S. at 44. 

As the above quotation indicates, the question of civil 
linbility i~ certainly an open one, es is the criminal linbility 
of the apprehending agents and other& under asylum state law. 
We discuss criminal liability in Part IV below. 

'J.'hcrc 1tppc'-lr to be three potential civil liability 
theoric~: con~titutional violntions by Americnn ogent~, common 
law torts coT1UT1itted by Americnn 09ents (i.e., false imprisonment), 
and violation of international law. The potential defendants are 
the Federal Government and individual government officials involved 
in this operation. 20/ · 

By virtue of the Federal Tort Claims Act (FTCA) , the 
United Stntes hns waived sovereign immunity with respect to the 
torts of assault, false imprisonment, and false arrest. 28 u.s.c. 
§§ 2674, 2680(h} (1976). The authorities are split on whether 
that waiver includes related constitutionnl torts. 21/ ~here is, 

2o/ ~·no£e who authori~e, direct, part.icipate in, or ratify the 
operation ar~ pot~ntially liAble. 

21/ CompDre Norton v. United States, 581 F.2d 390 (4th Cir.), 
cert. denied, 439 U.S. lOOl (1978), wi~h BirnbaU11l ••• United 
Stites, sec F. 2d 319 (2d Cir. 19 ··s> . Birnbaum, however, did 

(Footnote cont'd on p. 12) 
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( ' however, unnnimous, albeit limite~, authority that even for 

co~on low tortlii, the· FTCA is not a total waiver of aovereign 
immunily. In the leading case, the Fourth Circuit hes held 
that immunity that is available to ;overnnient officers aued in 
their pcrson~l capacities can also be assertea by t:.he taovern
ment when it is auea in their atea~ under the l'TCA: 2Z' ~hcre
forc, th~ key to analyzing the potcntiiil for civil lt'ibility 
is io determine whether government officials involved £n this 
operation would enjoy either an absolute or qualifie4 immunity 
if sued individually for damages. 

The Supre&e Court has held that federal officials have 
a qualified immunity from damage actions in cases of constitu
tion~l torts, &J\d that innunity,at least,t.hat 9roat 9ovorns com
JnOn law torts. 23/ Qualified immunity will bo available for t.he 
proposed operat!On if it .la within the outer limits of the FBI'a 
authority and i .s conducted in 9004 faith with a ••reasonable ~·
lief in the validity of the arrest and aearch and in the neces
sity for c~rrying out the arrest ana soarch in the way the arrest 

·was made and the search was conducted.•• 24/ Por reasons atated 
below, we think those conditions are aiitiilied only if the opera- · 
t.ion is conducted with the ~C'Juiesc~ncc o! the £&~ylum state. 

21/ (Footnote cont'd from p. ll) 

not have to consider the effects of the 1973 amendments to the 
f'TCA. We think thnt the best assu.":'lption in light of those amend
ments is that the FTCA does waive sovereign immWlity for damage 
actions predicated on Fourth Arnend~ent violations. Boger, 
Gitenstein ' Verkuil, The Federnl Tort Clcims Act Intentional 
Tort!;; Amendment: An Interpretative Analysis,S4 ~.C.L. Jtev. 497 
(1976). 

22/ Norton v. United States, SSl F.2d 390 (4th Cir.), cert. 
~0nicd, ~39 U.S. 1003 (1978); see D~niels v. United St~~ 470 
~Supp. 64 (E.D.N.C. 1979). 

23/ Dut7. v. Economou, '38 U.S. 478 (1978) (holaing that only n 
qualified irnniunity ~s evcilable fo= most constitutional torts); 
~atr v. l-latteo, 360 U.S. 564 (1959) (absolute ir.ununity available 
for SOM~ common low torts): aee E~~editions Unlimited, Etc. v. 
Smithsoninn Institution, S66F.'°2d 239 (o.c. Cir. 1977), cert. 
den1c:cl, 438 U.S. 915 (1978): Grancer v. J.1arek, 583 F.2d nl(6th 
Cir. l97S). • . 
2~/ (Footnote on p. 13) 
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Law enforce~ent off icars are acting beyon~ th~ •outer 
limits• of t.heir authority when they act beyon~ their juris
diction. ~ As the instant operation is presently conceivea, 
the FDI end its agents are likely to bo found not actJng within 
these jurisdictioncl bounds becaus~ U.S. agonts have ~o law en
forcement authority in another notion unless it ia the product 

· ~f that nation's consent. We have on prior occaaionK·counselcO: 

t.hat the FBI has law!ul authorit~' 
under Dnitod States law to conduct 
inv~stigations in (a foroi9n country] 
provided those investigations relate 
to a aatter within the atatut.ory juris
diction of t.he PBI. While no statute 
explicitly authorises t.he FBI to con
duct . investigations outside oft.he 

· united States, 28 u.s.c. S 533(1) con
tcins no geographical re~trictions ana 
its general authori:ation -- t.o detect 
and prosecute crimes against the United 
States -- would appear to be broad enough 
to sanction activity toward this end no 
~atter where it was unaertaken. 26/ 

But we hcive coupled that opinion \'1i th the recommendation that 
any operations strictly adhere to l~cal law and function with 
the knowledge and at least tacit approval of the country in- -# 
volved. 27/ We think any argument that 5 533 gives the FBI 

24/ (Footnote fro~ p. 12) 

Norton v. United States, 581 F.2d 390, 393 (4th Cir.), cert. 
denied, ~jg U.S. lOOJ (1978) (9E_otin9 Biven~ v. Six Unknown Named 
A"gent'S of Federal Bureau of ~arcotics-;-4S~F.2d-i3""39, 1348 (2d 
Cir. l972)}. 

25/ E.g., Bates v. Clark, 95 U.S. 204 (1877) (no official immunity 
?Or seizure not INlde in Indian cou.~try because relevant statute 
only authori~ed seizure in Indian country). !_a~ ana similar 
cases are discussed approvingly in Butz v. Economou, 438 U.S. 
478, 489-95 (1978). 

2G/ OLC Nemorandum, Ju.,e 22, 1978, at 2. 

£!_/ Id. 
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• • authority to aake forcible arrests anywh~re in the world js at 
best tenuous; the sounder interpretation is that its authority 
ls""11mitca, like that of the United States 9enerally, by t.he 
sovereignty of forei9n nations. As we ind~catcd 1n Pert II, 

-ulc csylum state'£ iovere19nty would be •violated• ~r:purposc~ 
of aub~equcnt liti~~tion if it file~ a formal protest.~ ·' 

. . -: Our conclusion regarding the scope of S 533 ia dictate~ 
by two distinct but related lines of analysis. A oonventional 
atatutory construction rule rogArding t.he scop~ of an official's 
authority atates·thnt •where a statute impoaes a duty, it au
thorises by implication all reasona~le and necessary .. an• to 
offoctuate such duty.• 28/ Given the t.ar9et's fugitive status 
and the inadequacy of oitra4ition, J9/ it can b~ forcefully 
argued that this operation is necessary if t:he l'BI .la ~ carry 
out its law enforcement aisaion under S 533. ever e rea- l 
sonablcnes~ n i es n-
tcrnat~onal law or U.S. lcw. All methoas of rondition outs e 

· t:ne trae1t1on~1 ax£raa1tlon mechanism have received substantial 
criticism from international law specialists and in academic 
journals. The tenor of these remarks is thot such extraordi
nary ~eans of apprehension undermine intern~tional order and 
breed disrespect for the traditional means of fostering coop
eration and arbitrating disputes a~..on9 nations. 30/ Judges in 
ebduction cases have •~-pressed con~ern ~hat such-extraordinary 
apprehensions denigrate the rule of la\t in t.hc nAme of upholding 
it. !!_/ We think that concern, whe~ coupled with a U.S. or 

ll/ Id. ~t 3. 

29/ We are assuming that it can be cstablishea that extradi- / 
tion is an inadequate means of apprehension in this case. We 1 
emphasize here the importance of an cbilit)' to make such a ; 
showing. / 

30/ ~., M. Bassiouni, International Extradition and World f,J 

PUblic Order 121-201 (1974); and sources cited in note l6 suora. 

31/ Although he concurred in the result in United States v. 
Lira, 515 F.2d GB, 73 (2d Cir. 1975), this concern prompted 
Judge Oakes to observe: •To my mind the Government in the 
laud~blc interest of stopping the internationcl drug traffic 
is by th~se repeated abductions inviting ox~rcise of (the 
court's] suparvisory power in the interest of the 9rcater good 
of presQrving respect for law." See also United States v. 
Toscanino, 500 F.2d 2G7, 276 (2d Cir. 197'}. : / 
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international law violation, any well lead courts to concluae 
·that the activity lies beyon~ the jurisdiction of t.h~ Dureau. 32/ -

Jn Schooner Exchange v •· McFaddon, 7 Cr11nch 116, 136 
(1812), Chief Justice Meir shall intur.Atedii acconcl app2oach to 
defining the limits of the Dureau's jurisdiction '1ft4e~ S 533. l .1-

~hc Bureau's powers cannot extend beyond tho~c of t:bc~nit~u ~ 
St.ates. The de jure authority of the United States ia neces
~arily limitecr-by the sovereignty of other nations. 

The jurisdiction of tl'le nation 
within its own territory i• neces
sarily exclusive and absolute. lt 
ia ausceptible of no limitation not 
imposed by iuelf. Any restriction 
upon it, deriving validity frcm an 
external aource, would imply a dimi
nution of its sovereignty to t.hc ex
tent of the restriction, and an in
vestment of that aovereignty to the 

~27 It should be noted that t.his is to argue that the Bureau 
h'ils the &uthority to violate the local law of another country as 
long as that country does not object. We think thre~ doctrines, 
although none is addressed directly to the question under con
sideration, conjoin to support this conclusion. 

First, the ·~ct of state" doctrine evinces "judicial def
erence to the exclusive power of the Executive over conduct of 
rcliltions with other sovereign powers" and •precludes l\ny review 
whiltcvcr o! the acts of the govcrnr..ent of one sovc:rcign State 
done within its own territory by the courts of another sovereign 
State." First National City Dank v. Banco Nzicional de Cuba, .COG 
U.S. 759, 763, 765 {1972)(opinion of Rehnguist, J.). We ihink 
that to say the FBI had no authority to apprehQnd the fugitive, 
despite the acquiescence of the asylum state, because such appre
hension was in violation of locAl law is in fact to judge the 
actions of the asylum state -- here its failure to enforce 
arguab)y cpplicable local law. Secondly, it is tantamount to 
giving an individual the right to dispute a nation's conception 
of its own sovereign interests in violation of the principle 
thnt only the sovereign has standing to assert and constru~ its 
interest. Thirdly, there is the rr.axirn that the penal lcws of a 
foreign country are not enforced in the courts of this country, 
but rnust be cnforc<!d in the place whC!re the violAtion occurs. 
£iinco ?1uciOJ1ill de Cub~ v. Sobbll~, 376 U.S. 398 tll-14 (l9G4') • 
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' ' aamc extent in th~t power which could 
impose such restriction. 

All •~ceptions, therefor~, to the 
full and complete power of a nation 
within its own territories, •ust b~ 
traced up to the consent of. ~c nutlon 
itself. !'hey can flow from no othor 
legitimate source. 

In ahort, both lines of analysis suggest t:hat in the 
absence of asylum atate oonaant, the FBI ia acting outside the . 
bounds of its atatutory authority when it aakes an apprahanaion 
of the type propo:aed here - either because I 533 could not con
template • violation of int.ernatlonal law or because t:he powers 
of the Bureau are deliaited by ~oae of t:he enabling .aoverei;n. · 
Once the •authority• hurdle is aurmounted, bowever, ve think 
that the other parts of the good faith defense are reAdily met. • 
There is ample probable cause and a nunaber of .outstanding bench 
warrants. 

Assuming the oper&tion goes fonrard without asylum stnte 
consent, it is necessary to examine more closely the civil lia
bility theories that may be put forward by the fugitive. !'here 
ere two constitutional arguments available to him. '1'he first is 
that he is subject to an unreasonable search and sei~urc in vio-

, lation of the Fourth Amendment. The second is the Fifth Amend-1 ' mcnt aue process argument based on the logic of Toscanino. The 
Bill of Rights does apply to actions of Amcric~n of !icinls di
rected at American nationals overseas, 33/ and it is our view 
that the proposed operation would have i'Ome Fourth Amendment 
problems due to the absence of asylum stnte consent. 

The standard Fourth Amendment requirement for an arrest 
is that it be based on probable cause. Beck v. Ohio, 379 U.S. 
89, 91 (1964); ~~ v. Pugh, 420 u.s:-I03, 111-12 (1975). 
"(\i]hile the Court hns expressed a preference for the use of 
arrest warrants when feasible • • • , it has never invalidated 
an arrest supported by probable cause solely because the officers 
failed to secure a warrant." Id. at 113. Here we have warrants 
and probable cause. The Four~Amendment problem stems instead 
from the Bureau's lack of statutory authority for an extr~terri
torinl apprehension that has not been sanctioned by the asylum 
£tate. 

l)/ R~~~ v. Covert, JS4 U.S. l (1937): B~rffn Dcsnoeretic Club 
\.:" Run~ld, 4lO F. Supp. 14~ (1975). 
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Where federal officials act without explicit statutory 

authority, the validity of an arre1t in this country turns on 
whether it aeets the atanuards for a valid citi&en'• arrest 
under state law. 34/ If a court e,;trapolated that reaGoning 
to the international context, the pertinent question •ou1a· be 
t.he standards for A citizen's arrest in t.hc asylaa atCte. 35/ 
~he rule in the asylum state is that •(c]ny peraon aay, with · 
or vithout warrant or other legal process, arrest and detain 
another person who has committed a felony.• Preauaably this 
ic a reference to domestic felonies; otherwiGe the atatute 
vould authorize arrests for crimes that are not puniahable 
in domestic courts and are not the aubject of an extradition 
order. Thus we think thia aaylum atate atatute oould not 
afford to u.s. officials authority to arrest for U.S. felonies 
vi thin the asylum atat• '• territory. So i.n the absence of 
asylum atate conaent and the I 533 authority to arrest that 
comes with it, the fugitive has a plausible Fourth Amendment 
claim. In contrust, for reasons stated in Part l of this memo
randum to support the conclusion that, in the absence of the 
brutality alleged in 'l'oscanino, there is no due process viola
tion w~rr~nting divestment of jurisdiction, · we conclu4e t.hnt 
there would ~e no Fifth Amendment violation warrenting a civil 
remedy. 

We do not view a violation of intcrnationAl low as a 
legally sufficient independent basis for a civil action. The 
reason is the distinct compass of international law. Last 
February the Fifth Circuit observed in the analogous context 
of a vc~sel seizure: 

Since 1815 it has been established that 
redress for improper seizure in foreign 
waters is not due to the owner or crew 
of the vessel involved, but to the 
foreign government whose territoriality 
h~s been infringed by the ection. 36/ 

34/ See United States v. Di Re, 332 U.S. S8l (1948); Alexander 
V':' United St~tes, 390 F.2d lOl (Sth Cir. 1968); United States v. 
Viale, 312 F.2d 595 (2d Cir.), cert. denied, 373 U.S. 903 (1963). 

35/ Of course, e court coula elso conclude that fcaeral agents 
Cfc> :not hnve any citizen's arrest p=ivileges in the asylum state 
and therefore cannot avail themsel\•es of citizer. arrest standards 
to argue the validity of the aeizu=e. 

36/ United States v. Conro~, 589 F.2d 1256, 1268 (5th Cir. 
197!#) ;see l\lso Th·e P.iefjm:m , 9 Crz.~ch" 102 (1815). · ~ 
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• ~nc· fugitive locks st~ndlng to pursw~ the violution of inter
nationzil law. !7/ 

The final potential bases for civil liability on the 
part of the Foderol Government and individual fo~erol officicls 
are the common law torts of false i~priaonment, fal••_iarr*st, 

.assault and battery. Anu to th~ ~~~stion of liDbllltx •u~t be 
4dded the ~ucstion of forum. ~ · - . 

Although e civil cuit in t~e asylum stDte against U.S. 
officiols is theoretically possible, it is an unlikely course 
for the fugitive to t&Jce because of the obvious logistical 
problem~, the fact the United Stat•• would not be amenable ~ 
aui t there·, and 4ifficul tie• t:.he ·asyl• atAte courts would have 
in obtaining personal juria4iction over in4iv1dual 9overnment J 
officers,· It i• auch •ore likely that any action for ~n · 
law torts would be instituted in the ~nite4 States, and ve think 
such an action could be ~intained in this country. 

Accorc:Hng to private int.ernational law, inj~ies t:o a J 
person or personal property of another are transitory and the 
right to redress follows the dcfcn~~nt to forci~n lends. 38/ 

37/ Nor does the intern&itional law argument add to the 
tive's potential Fourth Amendment claims, except to the 
that it delimits the s~atutory authority of the Bureau. 
Fifth Circuit has noted: 

Whether the search and seizure were 
Fourth-Amendment-unreasonable must 
be established by showing that in
terests to be serve~ by the Fourth 
Amendment were violated, and not 
~erely by establishin; the violation 
of genernl principles of international 
law. 

United States v. Cadena, 5BS F.2d &t 126~. 

fugi
exten t 

As the 

We note that by its terms th~ ~ederal Kicln3pping Act is in
•P?licable in the conteY.t of the p~opose~ op~ration. It pertains 
to abductions •within the special ~aritirne and territorial juris
diction of the United States." 13 ~.s.c. S 1201 (1976). But see 
Unilcd St~tes v. Toscanin~, 500 r.2a at 276. 

JD/ f.c-c, c.y., C. Cheshire, ~-~:E ·xntcr.QE.t;.io:tal 'L~ 240-42 
Ti"!> r. !jr.-· 
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This principle has been reco9nizc~ in the United States. 39/ 
~ll that is necessary is that the defendant be found with!n 
a jurisdiction in this country. The law to be epplied is 
normolly t.hat of the site of the tortious'conOuct -- -he 
asylum state in this case !QI -- although we think a.trican 
law would still 9overn the question of immWlity. •1/ ~Jt is 
Alw.llys possible that the fu9itive would be no.nsuite4 because 
a court regards the cause of actio~ as repugnant to the poli
cies of the forum state. Dut U1c fict~ in Xcr about damage 
action$ 11\A'kes that rc~ult less certain, ~2/ancl we think thnt J 
in the absence of an immunity defen1e the United St.ates and in
dividu~l federal ~fficiala could be 'beld liable for false im-
prisonment. · · · · 

39/ Se~,~, Slat~r v. Mex1can Nntion~l R.~., 194 U.S. 120 
1T9o~r;-scfierteni1eb v. Traum, S89 F.2d ll56, 1165 (2d Cir. 
1978); Tankers Co. v. Mene Grande Oil Co., 363 F.2d 611, 615 
(3d Cir.), cert. denied, 385 U.S. 945 (1966). 

40/ See genernlly, G. Cheshire, Private International Law 240-
57 (1965); M. Hancock, Torts in the Conflict of Laws 54-63 (1942); 
Restatement (Second) on the Conflict of Laws 5§ Io, l~S. Of 
course, this is not an ironclad rule and t.he Government would be 
free to argue that a suit between a U.S. citizen and his Govern
ment crcutcd a sufficient nexus with the American forum to dic
tat~ the application of its tort liability principles. Dut those 
principles are unlikely to vary su!ficiently to ~ake a difference 
in the outcome. 

41/ Although state law may govern the ccu~e of action, federal 
courts have applied a uniform federnl rule in determining whether 
the defendant enjoys official immunity. !!.,!:! v. Matteo, 360 V.S. 
564 (1959). There is no justification for departing frorn that 
rule because the cause of action arises under foreign law. 

~2/ Appellate courts have had divergent views on what forum th~ 
Supreme Court had in mind when it elluded to damage ~ctions in 
J<er, 119 U.S. at 444. Compare Wait.s v. MCGOWA:'\, 516 F.2d 203, 
~ n.7 (3d Cir. 1975) caamage actions in state courts) with 
United States ex rel. Lujan v. ~ryeler, 510 F.2d at 64-65 n.3 
Td.JM<J<JC.' Zlctions in foreign court~). 
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• ... • '1'hc law of the place: of the tort Also wuittlly voverns 
the damage award. 43/ Exempl~ry da~a;es arc avAilcble . under 
English common lcw:-and consequently asylum state law, as are 
dsmftgcs for norvous shock. 44/ By thoir very nature, tho aizc 
of such a~ords is impossible-to predict: ~e can only aaviae 
thot exemplary damAgos would not be availeble in an -tion 
against th~ Unit9d ~tates. Although there is no praottdent on 
point, w~ think that it i~ unlikely thot kn Amcrloan •ourt 
would be roceptive to an argument that a fugitive ahould be 

·compensated for his lost opportunity to eva~e the lawful pro
ceuscs of the United States. Such an argun~nt au9gests a per
eonal •right of asylum,• a right explicitly rejected inker, 
and the ar9ument could be properly rebuffed aa against ~ 
public policy of the forum •. Also in,unctive relief, ordering 
that the fugitive be returned to t.he asylum state, ia aquarcly 
inconsistent with Ser. We note that ~ere i• no provision for 
indemnification of-V0vernment officials bald liable in an action 
for false imprisonment. 46/ -

IV. Criminal Liability an~ the Importance of Asylwri 
' State Consent · · · 

'1'he importance of asylum state consent is perhaps most J 
drama.tic4lly highlighted by the possibility t.bat federal offi-
cials may bC! extraClitable to the esylum state for kidnapp~g. ~7/ 

~3/ bee G. Cheshire, Private International Law 602-04 (1965); 
~Hancock, '1'orts in the Conflict of Laws 113-120 (1942): Re
statement (Second) on the Conflict of Laws SS 10, 145, 171 
(lY71). 

ii_/ H. Street, The Law of Torts 114-17, 440 (lg76). 

~5/ ia u.s.c. S 2674 (1976); sec,~· John£on v. United Slates, 
l"""ia U.S. App. D.C. 391, 393, si7-F.2'r088, 690 (1976}. 

<6/ Torts Branch Monograph, Damage Suits Against Fed~ral Offi
cials, Department of Justice Representation, I~.munity 10-11 
(Nov. 1970). 

I.~,/ hrt. 3, par. 7 of the extriic1i ti on trca l:y batw~cn t.he United 
States acd the asylum state list kidnapping ~na false imprison
r..eht llS e>:tt"adition offenses. The penal codi! of the asylum state 
provides: 

A person is guilty of kidn~pping --
• ~ . 

(1) wlao unlowlully inaprisonc any· 
parson, 11nd tokes hi~ nut or the juris• 
diction of th~ Ct:lurt, without hif" con-
sent; or 

(Footnote cont'd on p. 21) 
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• ~ nwnbor of abduction ccu;e1t, inclu~ing Ker, bavc di-.cusaaed thi~ 
• ·poisibility. 48/ 'l'he only effective safeguard agains.t the diplo

matic embarraiiment and personal anxiety an extradition request 
would croate is a prior agreement "·ith the asylum •t~tc that no 
extradition request will' be aa~c. 

• Jn sum, asylum state cons~nt appeArs pivotal.ito the 
~ucces~ of the opercition, both as a ~tter of litigatlon encl 
public pc:rception. A formal diplofuntic protest Wou14.force the 
Second Circuit to decide whether to divest the 4iatr1ct court 
of its criminal jurisdiction as a result of the international 
law violution. Jt would JDAke an ir.~unity cl~im in any civil 
action difficult to maintain as well ea provide the fugitive with 
a atron9 argument that t:.he.operation'violated his Fourth Amend.~ent 
rights. Jt would present the possibility of an embarrassing ex
tradition reQuest. Finally, in the current international climate, 
this counµy can ill-afforc! an operati9n ~at would perm! t others 
to argue that the United State• does aot respect international 
law. We advise that you not authorise the operation without the 
asylum state's tacit ~onaent. 

v. Mi~cellcneous Considerntions 

If an apprehension.is to be made, we recommend that it 
be made in t.he same manner as any profession~l arrest: with ex
pedition, mininwn restraint, and with full sensitivity to ~e 
fugitive's physical needs and constitutional rights. We would 
recommend thnt the fugitive be informed of his rights and the 

!7/ (Footnote cont'd from p. 20) 

(2) who unlawfully imprisons any 
person within the jurisdiction of the 
court, in such a manner as to prevent 
him from epplying to A court for his re
lease or from discovering to any other 
person the place where he is imprisoned, 
or in such a manner as to prevent any 
person entitled to have access to him 
from discovering the place where he is 
irnpri1:toned. 

40/ E.q . , Unitea !itet~s ex rel. Lu;_~ v. GP!!_ql.?r, 510 F.2d at 
i-'-6~-n.3; Viflnr6nl v. Hanvnond, ~.:. F.2d 503 (Sth Cir. 1934); 
~!.£.!: v. yacc~ro;-s1 F72a-17-(4th c~r. 1931). ~: 
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presence of outstanding warrants i~•diately upon bia appre-
hension in the asyl~m at.ate and ag&in i1NDP.diately within the 
territorial confines of the Unitod States. Even if the fugi
tive waives his rights, we recommend that'thero be taO~attempt 
at intorrogction until the fugitive is within t.he t:..rlit.oricl 
Jimits of the United States. ·-· 7 

As far as the participotion of asylum atato nationals 
is concerned, we aake the followin; observations: Insofar as 
.fotei~n nation~ls are acting at the bohest or direction of this 
Government, they vill be regar4ed •• AMricAn agenta by the 
courts. %f they take action outaic.!e th• ambit of that agoncy . 
relationship, ~. resort to torture, thi• Government aay auc
cessfully aainti'Iii that it was .not a party to that action. ·!!/ 
But this' does not ailit.ate in favor of uing asylum at.ate na
tionals because Bureau agent• are not likely to engage in im
proper conduct in the first place. We think that the use of 
~oreign nationals raises more queationa of atrategy "than of 
law. Only if foreic;n nationals, without o.s. 4irection or com
pensation, deposited the fugitive on American aoil would the 
legal proLlcms in this memor~ndum'ba obviated by their pre~encc • 

.John M. Bannon 
Assistftnt Attorney General 
· Off ice of Legal Counsel 

49/ ~.9.:., united St ·tes v. Lir~, Sl~ F.2d 68 (24 Cir. 1975), 
cc;_~. clr.D.!erl, 42) u. :847 (l97~). 
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