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s~ptc~ber 3, 198 0 

Mr. J c hn Charl e s Housto n 
Direct o r o f Co~~ r ess i onal Affai r s 
Th e Ft:~l ic ~,, r v ice Resea rch Counci l 
Su i te 600 
8330 Old Coer thouse Road 
Vienna, Virgi n i a 22) 8 0 

De ar J ohn: 

In response t o your Au~us t 2 8 , 1 98 0 l e tter, I sub­
mit t he foll c~ing c o mments in r egards to the fend ing Senate 
bi 11 a f fc>c t ing the • political rights of gover nr.~nt e:mploy<:c s 
a nd other p~rson s r e c e i v ing gover nment bene f i ts. 

~cn~~Bill - Of f enses I nvo l v i n g Po litical Rights 

The Se n a te bi 11 substanti a lly a mends the criminal 
law provis i o~s of Chapter 29, Vo l ume 18, of the U.S. Code 
pertain i ng to El e ctions and Politica l Activities by persons 
involved with the federal government. Presently, Sections 
600 and 601 broadly protect against the politicization of 
the bureaucr9cy~ Spe cifically, the direct or indirect, 
actual or threatened, promise or deprivation of any govern­
ment benefit on account of any political activity is prohi­
bited under tihe pain' of a criminal penalty. This provision 
would appear to proscribe virtually any kind oJ political 
action directed towards a government employee; or other 
persons cove r ed under Chapter 29, as welfare recipients. 

1. Removal Of Gener a l Prote ctions 

The Senate bill would remove this blanket protec­
tion and specify the exact typ es of activities which would 
be inpermissible. This approach would perforate the present 

• statute, and render it less effective in preventing political 
abuse within government. Only a broadly worded law can 
effectively limit ind i r e ct coe rcion. The multitude of human 
responses possible in the employment relationship in bringing 
political pressures are only limited by one's imagination. 
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For e ~:a:.,ple, ge :--: 0 r al 1•015 Lical discussion by a supervisor con­
c erning a c~ ~d i da tc sur~ly conveys that person's political 
p re ference s a nd e~pectations concerning emplcye e's assistance. 
Thus , a $l!:c :1g l i ,.e li hood exists that provisions of lhe' Senat_e 
bill could cG ciri..:u,;,·v·c n led, and the primary purpose of protect­
ing gc,-.·e l.'n;:-::::.t \-:O l°~ e rs from .!;)Ol i tical coercic•n frustrated. ·· 

•· . In pl.:,ce of Sections 600 and 601, and other provi- · 
sio ns in the statute, are Sections 1511-13 concerning obstruct­
ing an election, registration, or political campaign; Sections 
1514-16 co;;cerning i11terfering with federal benefits or misuse • 
of autho rity for .political purposes, and Sections 1517-18 con­
cerning soliciting and making campaign contributions. Several 
specific ty~cs of interference in regard to registration and 
voting would be unlawful; giving or taking of anything of value, 
including a gove.i;:,-11:ient bencf it as a guid pro ~ for voting 
pre ference. Moreover, manipulation of employ~ent status pre­
dica ted upon the making of political contributions is partially 
rcgul3ted, end is discussed in Section 3 of this letter. 

2. Underdef iriing the Term "Anything of Value" 

Tne provision in regards to interference with the 
el~ction process, Sections 1511-13, prohibit a government ·em­
ployee from providing "anything of value" to interfere with a 
p~rson's perogative in registering to vote or voting. The term 
"anything of value" is not defined, except to exclude "nonparti­
san physical activitie~ or services to facilitate registration or 
voting." See Section 1518(a). This definition is less inclusive 
than that in t~e Federal Election Campaign Act of 1971, as 
amended. i 

The ,Cqmpaign,,Act specifies types of political influ­
ence (i.e. a contribution) to include a "gift, subscription, 
loan, advance, or deposit of money, or anY.~hing of value." 11 
CFR Sec. 100.7(a) (1). "Anything of value" includes "in-kind 
contributions," as goods or services without charge or under fair 
market value. Types of goods or services include facilities, 
equipment, supplies, personnel, advertising services, membership 
lists, and mailing lists. 11 CFR Sec. l00.7(a) (iii). Explicitly 
excluded from the definition of "anything of value" is the value 
of volunteer time, and, to a maximum of $3,000, volunteer related 
expenses, as with the use of real or personal property. f 

The definition of "anything of value" in the S~nate 
bill was either poorly drafted or left intentionally vague. 
It is unclear whether in-kind gifts are covered. Unlike the 
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C,j.:-,?aign Act dr;firiition, U-,.-~rc is an unlimited exemption for 
"non?artisan ph~sic~l activities or services to facilitate 
registration or voting ." 7he tc:i-m "physical" activities is 
rne~ningless (~hat are non-physical activities?), and use of the 
t<::1.m "facilit.'.!tion" of rc9islra .tion and voting is a "wide-open 
door " fc,r abuse involving co::ipelled yolunteerism. This.·provi­
s ion e:-:1)1·ess ly 1 c~ j t fr;i ti zes the act of a n e::-iployee requesting 
t hat another e~ploycc volµnteer hi~ time in partisan political 
activit~cs. · • 

·The i:npnct.of eliminating general Sections 600 and 
601 prohibit io_ns pertaining_ to general political activity, 
c oupl0d ~ith the va gue wording of "anyting of value" surely 
would not lead to the depoliticizing of the government, and 
reveal s a strong pro-labor bias in the legislation. 

LaLor organiza tions h ave a ready-made political base 
with 11H?ff.bers . · ?ubl ic sector labor leader.s on the job site may 
be able to coerce members. into donating their time, and per­
sonal prc~iscs for so-ca ll e d nonpartisan registration or voting 
activities . During the last preside ntial election, private 
sector l~bor CApend~d millions of dollars for such activities 
on behalf of President Carter. Moreover, districts with large 
nuIT'b,srs of uni on members in which close congressional races . 
were anticipated, were targeted f6r nonpartisan registration 
and get-out-the-vote drives. Ge tting the voters to the polls 
in an otherwise apa thetic election year, meant control of these 
elections. Thes e dcvjscs may now become open for the public 
sector labor ~ni~n' s use at the site of employment • .. _ . 

This problem is especially acute with the growth of 
powerful public sector unions at a time when members are dis­
satisfied with management's proposals for wage increases. 
Therefore, the potential .for abuse surpasses political coer­
cion of the work~~~ and ieaches at ~he heart of government. 
Union leaders could gain control of government through the use 
of the political leverage they have with the"ir members, which 
may determine who is elected to govern. Present government 
leaders realize this, and may modify their public policy posi­
tions to suit the interests of one group over the public wel­
fare. 

3. Intermediate Status For Fundraising 

• Section 602 of the present law strictly prohibits 
political fundraising by government employees from other govern- -
mcnt employees. It is noteworthy that members of Congress may 
not solicit their staff, and this section was stricken from the 
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I pro?osed law. s~~tion 603 pr0clude s solicitation on government 

property; Se ctions 604 and 605 prevent solicitation of welfare 
recipients or disclosure of the ~el f are rolls; Se c tion 605 
generally stops ar.y Lypc of inti~idation to secure p~litical 
c ntributions ; and S2ction 607 rna~es the act of contr i but~ng to 
a fella~ gc~2rn~2n t wo rker a cri~e . 

The Sen~te bill senc rally maint~ins the proscription 
asainst solicitation , but abrogates the provisions acainst col­
leciion of unsolicited -contr~butions. A government ~fficial 
still may not use his authority to affect employment status (as 
to promote or not promote an e mployee) on the b as is of the giv­
ing of no t giving of~ political cbntribution. However, be­
cause of the power one employee has over another, a "fine line" 
is drawn be:b,-~e:n soliciting voluntary co.ntributions, which is 
un l.:n,·ful, and col 1 e;cting \Jn s olici ted contributions, .._-hi ch is 
lawful in the Sena te bill. 

The definitional secti9n of the S ena te bill, 1518(d), 
p ermi ts fundr~ising by government employees by e xc luding such 
activi ties from the meaning of "receiving a political contri­
bution." Th i s provision permits e mp loyees to act as a conduit 
for political contributions, provided a t wo-prong test is met. 
The contribution must be "received by mail" and "promptly trans ­
ferred to a c anpa ign depositior." Herein lies a tremendous 
p otential for abuse. 

It is extremely unlikely that an unsolicited contri­
bution would be mailed unless it was requested. How would such 
a person know of this fundrais1ng possibility, unless he was 
informed. When does dissemination of such information turn 
into an actual solicitation? I would submit that the inherent 
inequities of an employment situation, one person having power 
over job assignments, promotions, salary levels, etc., and in 
the bestowal of government benefits, 1ead to the situation . 
that informing a person that he may lawfully mail political con­
tributiqns is more likely than 'not tantamount to an actual 

·solicitation. Thus,~ new reservoir of campaign contributions 
would be created - at the expense of unprotected workers. 
The disclosure of this intermediary funct'ion, as required by 
the Campaign Act, would not obviate the potential for misuse 
or abuse. 

- .:.- . J 
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The Senate bill has not been artfully drafted. 
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vaguenes s resulting ~ould raise serious constitutional questions 
should anyone be p ros ~cutcd und~ r it. The practical effect 
\..'ould be an " o:::,eni ng of the aoo~ " to new political practices 
by governmen t ~orkers and ~eci~ients of governmen t benefits·~ 
On a ~ay-to-day basis, certa in ~overnrnent employees will tell 
colleag~e s of a "libe ralizing" of the criminal rrovisions · 
~h ich wi~l affect such persons political activities. Partisan 
prGssures; subtle and otherwise, will be the result. I predict 
the Department of Justice would have no .better of a track record 
in discovering, and prosecuting oifcndcrs undcir the Sc~a te bill 
than und 12 r the present law.· 

It may be worthwhile to present written or oral testi­
mony concerning the ra~ifications of the Senate bill before 
the Judic i ary Committee in both houses of ~ongress. Proposed 
recor.ur,enda tions may include: · 

1) Re t ention of the gene ra·1 Sections 600 and 601 
prohibitions, 

2) Tracking the definitional · se~tion from the 
relevant provisions of the Campaign Act when the 
s ame words of art are used, and 

3) Using rnore accurately drawn statutary language 
in general. 

If I can be of further assistant, or if you have 
any questions concerning this opinion letter, please do not 
hesitate to cal+ me. 

' 

;I 
,, Sincerely yours, 

. ti c1w-d /IJ ~eeina 
· H. Richard Mayberry, Jr. 
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Criticism 19 

Criticism: S. 1630 would 

19. Overturn ihe Barlow iase prohibiting warrantless 
inspections by OSHA in caies in which a plant gu~rd · 
b 1 o ck s th e en try of a n i n s p e c tor con d u ct i n 9 an u n 1 aw f "tM· .. 
1n-s.·pection. · 

So long as the inspector can prove he is acting in 
11 900d faith" (the "clean heart-empty head standard"). the 
guard can exercise .no more resistance against the insp~ctor 
than a murderer could exercise against a policeman who 
witnessed the murder. 

Resoonse: S. 1630 would not, and is plainly not intended to, 
overturn the Barlow decision. That case merely required a 
warrant for the inspection of private business facilities; it did 
not purport to sanction the use of force to eject a federal 
inspector who enters upon business premises without a warrant. 
Section 1302, to which the criticism is addressed, simply adopts 
a provision -- common to most modern state codes -- stating that 
physically interfering with government functions is a 
misdemeanor. In so doing, however, the section improves 
considerably upon current law in accommodating the concern that 
seems to underly the criticism: it provides a new defense to a 
charge of physically obstructing a government inspector if the 
inspector was acting unlawfully and t he interference was 
reasonably nec!3s,sary t~ protect a person or property in the 
defendant's custody or possession (Section 1302(b) (3)). Contrary 
to the assertion in the criticism, the inspector's good faith 
would have absolutely no bearing on the availability of the 
defense. 

RESPONSE 
TO RESPO!~SE: A memorandum of law is attached. Summitt has i mplicitly_ 

conceded that this criticism was well take n, and has added 
a new provision c reating a defense in the case of a n unlawful 
inspection. Unfo rtunately, this defense is so full of loop­
ho les as t o be functionally useless. The mos t serious 
loophol e is a r equi rement tha t the person exercis ing __ t he 
resistance have custody or posses ion of the person or property 
which is being protected. In the case o f the plant guard 
cited in the example, this is probably no t the case. ~t the 
very least, Summitt is setting the stage for years o f litigation 
on this po_i~t. 
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. Section 1302 (Oh s t.·ucl jn~ .'.l C.;: -~;•:·.:·,·.:nt :-' ..;:1ct.i.on by 
? r::_:sic ,:l Tntcrf..:.· 1·.:·nc~ ); i·ir ~:1 : , r.1i!".') c:t2~,,."' '"h-:it s·"tl·on 1302 ,, • • ' • .... ... - • ...,, \., - • ... r:- -
· s ::ould r:•,:,t s 1.~•nifir--. ·-,~Jy al L,··r th1:: c c·,,· , - 1· , ,1 -.,..,. 01- 'l --- , 

d,:. • i 1 . -,.. " , ':' - • - ·: . . · · '· · - ·· ! ·' '- ' ... • w 1, 1 e Dar ... 0 ',l 
.:.·-: 5 0

0
·2 __ .., ,. ~au~e or ettn•:- r an o ·..; c- r .~1d}.n.:;. ,, ,_,n .. ~1- 1c.ui.I r:- r.al i•i c- h t 

9, ti.'"l ~:: .4 lflSpi:ctor 's i ·1--bi 15Ly to es' ·,hl ici) c-0od r ·tl -? 
iv• :;~~ r:o ~-.- ~1 Teir.t'. :1 , - • • ... ~ ~ -.) .a1 1 ~-;n~:i 

Rcsardin& the first as~~rtion, it 1s ab s olutely clea r 
th~ t the constitutionality of the search and the ability of 
the victim of the unconstitutional search to resist 'are two 
scp~rate qu es tions, In Peo~le v, Briggs, 19 N.Y.2d 37, 224 
N.E .2d 93 (19 66 ), the NewYork Court of-A~pcals held . that a 
defendant was- not privileged to use force to resist an unlawful 
arr~~t by a st~tc trooper where the officer held an arrest 
warrant, even thou~h the warrant was insufficient in ,law. 

Car .. :ying it a step further., it is obvious that a person 
is not privilcicd to kill a police officer cond1_.1ctin~ an 
unco:1s ti tut ional search of his home. Furthcr;nore., the r-todel 
Penal Code rccoeniz~s the ability of the legislature to 
prescribe by statute the limits of rcsist~ncc to unconstitutiona l 
or unl awful aqtlvity. 

In the hypothetical case cited in tnemcrnorandum, an 
OSHA i n s;: C?c tor., ope 1·n ting with "clean heart ;ind ~r.1p ty h~nd," 
seeks to conduct a warrnntless search of a factory or office, 
In my opinion, a company could not forcibly prevent him from 
cond11c t ir:~ that search, i. f he chose to ignore the co::-,p;:i.ny' s 
rcq,i,~st that he not do so. 

This is b 1:"! c2.use section 1302 not only co<iifies fur the 
fi l' :;t ti ·- ~ in f0d0rn l l:1w · a 3er.cral crimL,al st~tutt?-·0Z·0f1jbt tl.!1 :-~. 
•11 fr-ip~ i 1:(::. ,.:-11t "Gi ·c0·1;c·c· ·0·1; -th~1.: r1t of force oC) a govr:r i ,;0 :-:! nt 
fune Vi on . . . inv0 l v .tng . . . the pe:c f or;:-:~nc~ by an ir.::;p~ctor 
of a ~~c~trlc ~1_.1ty 1npcscd by a statute, er by a rc~ul~tion, 
r111 (>, or oP,.kr." In 311d it ion, it prov i ri.;;s th~~ ~n a.:!,:- .-~u:"\. te 
d~f(:1,: ;,-: :·:..:st est. =.=.iJlish bot.h th -!t the insµ.::-~tion · .. /~s u:11 :_-,_·,;ful 
,!: :•J t.i.,tt ~he l1~ sv1.:c t0c ·.-:.'.ls not ;;.,~1..ins ln ·-·•:••"'.'d f~ith. · · - -- -, ' . ·• -

• • f 

'l'i.e ~oundt2hJ.c's c0unsi:!l c,n this is:E; -~ h~s ..:r:-~..;.::,~cd 
t:1::t .,:y 1~::·po~hcti.cal is i,a close quest.ion," 

Th ~ ;ovcr·f::·, ,~nt could easily ov-= ·cl.!0r:·,c th~ •: fo t ·l.!c or 
t:~:·,:~t of fo1·c~ 11 ti-u·esi10ld if the busines.5 ·,·:,:>?1t ;.ny fu:.·~h,:,• 
t}·::!n to t::-q;.1 ,'s_t th~t th~ inspe ction not be cc, :--.~:.;.:t.:-d. 

As f0c so0i faith, the test is met by ~n 1~~~~ct0r 
o;--:·;•;..: t.ln,:; ·.dt:1 a "cl c-:-:n h.: =:: rt c.: ·,d ~:1 ,:;:;pt:; hc::.•j," c.·,.:::·:J 
of,'L.~~ .:.-.! s~·n·~ in ,;,;; ::r~ca ccu~.d pJ-.:ot,:icr:- r.- :1 the ~-:rl£_J. c::s~, 
as:-;:--, F,:13t i):.;.s ::-·.:cr:c:st ,: d; ;;.r.ri pr€:3u:::::.:Jly ·~his ~-:ould :·c:-:-!•~e.' 
~:1y in;;p ·:-:tion "in b~J faith . " 3'..lt .in vi ~.-.-: of th.:? !'E--:t t:v!.t 
i ;: :, :=, -~ctnJ•.:. do not ti;:: :1d to c1c :..:i.r t:..:·ir act L ·itlc:-s with the 
Cc; :•or. ··"t l? ~o·-1·d roo"" 01· th, ... cri ·· •--.-y's •·r----=:•-.1 cc· ... ,-s~l this • • • •'- V '-• •• , - -'•,;1C.! t>"" • • •• - •• ., J • 

\·:oulct be :0:~ .. .: t.h !ne of an !~:.p1·:1c~ical pr~c :::.:Uon. And it 
wo•J1d not ~:·o·/ idc any relief fe,r a co!:rp::1;i:,· rc~ist.ing an in­
sp~c tor ·., i th a con z ti tut 10112.] 1y ov1:1·bro;:?.d s·..:b; . .;e:--,a, ,-:hi ch, 
gi·o1en the co,r.pl,:·x state of t?1e la· .. , in that :-:r.:a, ,·:ould al:nost 
ncc~s:;;_ir1 !y be 1n r;ovd :_fa 1:~h. 

,i 
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i•~r. ?ost.. ~:- ;::,,::.:-11· :; to r ,~c l th~ S c n ,Jt q1· ,J,;,:, ;•:::tati:s his c2.se 
he :::~.:·~ t i1~t sr.-~t.. i .on 1302 "·OV.: ,·r'u1cs'' 3:,r10·.-1. In !:: ,:k ing 
~t :~t-'": : .. ~:!t, tl1~ S (·r,·1'~or c ,) ~s'G--: 1 .. cd tr.: ,· :-~ q·t.;~•Stio:-,s: 

(1) Would 6arlo·.-1 li'&. ve gone to prison if section 
130?. had beP.n 1n eff~ct at the tine of his in~~ect1on, 
and if he ha d persisted in resisting the 1nspQctor? 

(2) Would section 1302 allow substantial · nurnbcrs 
of ins pector·s to cond •.ict warrantless searches ·,•1ithout 
facing ~ny la~ful threat of resistance at the plant • 

·• gate? · 

(3) Should Barlow mean something more than an · 
aftr.r-thc-fact rer.cdyaeainst an unconstitutional 
sc:arch which a compo.ny · is po\·:erless to prevent? · 

Anyone answering these three questions ' in the affirr.:ative 
would be forced to conclude that Barlow has in fact been 
effectively o~crrul~d . 

.. 
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Criticism 20 

Cri t i cism : S. 1630 would --

20. Mas s i vely expa nd t he _j urisd i c t ion of federal officers 
on Western lands. 

-~-
.• 

Resconse : s. 1630 would not "massiv ely expa nd" the _ 
jurisdiction of federal officers on Western lands. The United 
States Government owns about one-third the land in the United 
States, but has no criminal jurisdiction over about 90 percent of 
this area, which is subject to exclusive state jurisdiction. · The 
States, however, frequently do not have sufficient resources to 
police these federal lands. Feder a l officers have the same 
arrest authority for State offe ns e s on these lands as private 
citizens have, but this arrest a uthority varies substantially 
from State to State. 

In orde r to permit state and loca l authorities to more 
effectively utilize federal resources to assist them in 
appropriate instances, S. 1630 in Sec t ion 3031 provides that 
federal law enforcement officers authorized to make federal 
arrests may make arrests for Sta t e or local law violation~ if 
thev ar e authorized to do so bv the Sta t e or local government. 
Upon making such an arr e st on be h alf of a State or local 
gove rnment, the federal off i cer mus t promptly take the arrested 
person before the nearest State or local judge. 

RESPONSE 
TO RESPONSE: Summitt c oncedes the p ortio n of the point which he understands. - -

I : :' -~" 

There 1s ~o .progra~ massivel y expanding federal jurisalc t1on 
in which the state s are r equired to a cce pt the monies or s e r­
vices. R~the r, federal juri s d ictio n has grown in every insta nce 
~Y e xpanding t he feder a l governme nt's ability to get invol ved 
in a n are a sta t e regulation , and giving the States an 
opportuni ty to a c cept or reject that encroachment . 

In add ition , v a rious subs t a nti ve offense s, such as sectio n 
1703 and 18 23 , a lso c onta i n s er i o u s e x t e n s i o ns. 

.,.~ ~--~ - -... ........ ... _.. .. --
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Criticism 21 

Criticism: S. 1630 would --

21. Require a businessman to sequester his own ~eco~ds 
on behalf of a government agency. at a point long bef4r~ any 
ag~incy action had be e n brought again st him. if he determined 
that the record would be useful to the agency if such a 
p r o c e e d i n g we r e e v e r :. b r o u g h t . · 

Response: It is unclear whether this criticism is directed 
to Section 1325 (Tampering with Physical Evidence) or to Section 
1345 (Failing to Keep a Government Record), or to both. In any 
event, the criticism is without merit. 

Section 1325 would carry forward the provisions of current 
law (18 u.s.c. 1503 and 1505) that prohibit the destruction or 
alteration of records with a specific intent to impair their 
availability in an official proceeding before they can be made 
the subject of a search warrant or a subpoena. Unlike present 
law, this section would extend to instances in which an oeficial 
proceeding was not actually pending at the time when the records 
were destroyed, but there must be proof beyond a reasonable doubt 
that the defendant knew, at the time that he destroyed the 
records, that the proceeding was li kely to be instituted, as well 
as proof that the records were destroyed for the purpose of 
making them unavailable in the proceeding. Thus an embezzler 
who, upon learning a shortage has been discovered, alters some 
records or erases a computer tape with the intent to thwart ~ny 
ensuing investigation, will be subject to the section. At the 
suggestion of _tl)e busiriess community, a special subsection was 
added to provide that disposing of a record pursuant to a 
destruction program (in the ordinary courae of business) gives 
rise to a presumption that the destruction was not with any 
improper intent (Section 1325(b)). 

Section 1345 is part of a package of provisions designed to 
reach fraud and corruption that involves waste of taxpayer's 
monies. It would prohibit an individual from fraudulently 
failing to maintain a record requir ed by law to be kept by a 
State agency or an organization as a condition of receivi~g a 
federal contract, loan, or other form of benefit. The provision 
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will protect taxpayers by facilitating prosecution of persons who 
fraudulently convert federal program funds an~ then "co!e~ their 
tracks" by deliberately, and with fraudulent intent, fa1l1~g to 
keep adequate records as required by the program. In such a . 
case, even though the offender succeeds in preventing prosecution 
for the underlying felony, he will still be sub1ect to . 
misdemeanor punishment for fraudulent conduct aimed at concealing 
his theft. The key to this offense is, of course, the . 
defendant's state of .mind; he mus~ .have an intent to defraud. 

RESPONSE 
TO RESPON~E: Attached are copies of 18 USC 1503 and 1505. The reader can 

compare this to Section 1325 and decide for himself whether 
the S. 1630 provision has any precedent in current law. 

It is significant to note that, whatever conviction under 
section 1325 might require, it does not require--

that official proceeding to which material might 
be of interest to as imminent; 

that the preceeding to which the material might be of 
interest ever occur; 

that the record bears on the guilt or innocence of any 
party or is even material to the proceeding; 

that the material represents anything more than something 
which might be embarrassing to the corporation or might 
reveal trade secrets; 

that the agency had a right to the material; 

•-that the material could have been constitutionally required 
' to be produced; 

1that lhe docu~ent was within the regulatory or adjudicatory 
authority of the agency. 

A memorandum of law is also attached. 



•• ~ 1503. l11fh1C\t1C·i11.t·; or injuriw·: offi,·••r, juror or wi(111•ss ~•·11-

•~ra I!.,• 

11·;; ,.,.,·, ·1· ,.,.,.,.l lf1 : l.1· , 11 r 1,.v lhrl':t l." , ,,. l'o n• ,·, or li .v :111y tl1rr:d 1·11i11l' 
·, ,•r 0 1· c1,r.1rn :111il'al i11 11, e 11dca\'1>t·s 1., ;,,r! t1<'1tl'<', i11limidalr, or i,;~­

. : 1!, , :lll,I' ll'i l 111'--S , in :lll_l' (' Otlt' t ,,r t lw l ' 11ilr1! ~lat,•~ n1· 111 ,r .. ,.,.. :11: ·: 

"·,:1,·d :--t:d ,·:, 1·111111 11 i.":,;r, :wl' "'' <ii h1 ·r ,., ,.11n1 ill i111! 111:nii s l r :d 1•. 111· :111~ 
, .111d 01· J•t'l.1! .. i u1·,, 1·. 111· ,,!' •·,,., ... i11 or 111' ::!I': t11 u r t <>f the l:11i[('tl ~la t ,,~: , 

or ofi iecr who may be se1Ti11g at any c>xamination 01· othe1· pro,·,., ,: 
in ~ lw fot·c· any United States commi;;sionc1· or other comm i11 11 ·. 

111:igis l r:tl e, in the discharge of his duty, or inju1·es any panv .'.'. 
wi lne::s in hi:i pe1·son 01· properly 011 account of his attenct i11~ • 

having a tlcnued such court 01· examination before such officer, e,,
11

• 

missioner, or other committing magistrate, or on account oi 1 • 

• tes tifying 01· ha,·ing te.stified to any matt er pending therein, or·;: 
• _j urcs any :-;uch grand .or petit juro1· in his person or propcn" , .. 
• account of any Yerdict or indictment ass~nted to by him, or 0 ;1 :,, 

count of his being 01· having been such juror, 01· injures anr ~111 i. 
officer, commissioner, or other committing magistl'ate in his pc1•~•,:. 
01· pl'Opl·rty on account of the IH!l'formancc of his official dutic~, ,,:· 
eul'l'uplly 01· by threats 01· force, 01· IJy any threatening letter •·:· 
communication, influences, oustructs, or impedes, or endea\'ors 1 .. 

influcncl:', obstruct, or impede, the due administration of justi,·, . 
s hall be fined not more than ~5,000 01· imprisoned not more th·, r: 
five Yl' ar::-, 01· both. June 25, 1!>48, c. G.i5, G2 Stat. 7G9. 

:s 1505. 

---.... - .. _ 
Obstruction of proceedings before departments. 

agencies. and committees 
Whoever co1Tuptly, or by threat;; or force, or by .:iny threatening 

,. letter or communication, endea,·ors to influence, intimidate, or im­
\'. pede any witness in any proceeding pending before any department 
~- or agency of the United States, or in connection with any inquiry 
' or i11\'estigatio11 bcin1, had by either Hous~. or any committee of 

either Hou~c. 01· any joint commili ee of the Coni:re:is; 01· 

Whoevc1· inju1·es any pady or witness in his person or p1·operty 
on account of his nttending or h:wing attended such proceedinir, 
inquiry, or innisligation, or on account of hi:i le:itifying 01· ha,·ins: 
testified to : ;~ny matter pending therein; or 

Whoever, 'With intent to a\·oid, e\'ade, pro,·ent, or obstruct com­
pliance in \\;hole 01· in part with any civil in\'cstigati\'e demand duly 
and prnper~• mauc under the Antitrust Ci\'il P1·ocess Act willfully 
remo,·es from any pince, conceals, destroys, mutilates, alters, or by 
other means falsifies nny tlocumentary matel'ial which i;; the subject 
of such demand; 01~ 

\Vhocvc1· 1:orrupllr, or l,y th:·eat~ or force, or IJy any lhl'ealening 
letter 01· communication influence:>, ou:.trucls, or impedes or en­
deavors to influence, obstruct, or i:npede the due and proper ad­
ministration of the law under which such proceeding is being had 
Lefore such lh:p:,1-tment 01· :i~encr oi ~he t:ni~ctl States, or the due 
:ind p1·opc1· e:<e1·cise of the powe1· of :nquiry under which such inquiry 
01· investi&alion is being had by eithe1· House, or any committee of 
eithe1· House 01· any joint committee oi the Congress-

Shall be fined not more thnn $:i,O~•O or imprilloncd not more thnn 
five ycnr!!, or both. June 25, l!l48, c. G,15, G2 !3tat. 770; Sept. ·19, 1%2, 
Pub.L. 87-GG4, § G(a), 76 Stat. 551. 

... .:.: 
.;.J-...~';.r-n,s":..~•:~ ....... .,. ~,~~~~•!;i.~. ,.,.. ;..;_~ -._,~•..,j,.~;.;•·-·;r+Oi 



(E) s ~~t.ion 1325 (T::. rnpc-r i ng ~<lith ?hysic::11 Ev.:. ,-; ~:-.,; e): 
i•:r . ~; -_·:pi1· 0 hil.s cc ·.- c:rt::d sc,;~e-, but, n,)t all of t he p:- ..: ';:)1.-:;:-. .3 

:•:iLh t.i1is sr:-ct .iun. CliIT.; nt l ~:-: ·.-:iLh r ·c:~r• j to a;:_,-::·, -:y 
c..J~!·," 1<ty o·: ,:-r cc~ ;::ny 1-~r:-cr-as 1~ c~.'h=-~~ ... ,1 in 18 TJ . ~ . c. 

1505: 

Whoever, with intent to avoid, evade, prevent, 
or obstruc t conpliance in whole or in part. with any 
civil inves tigative dc~and duly and properly made 
unde r the Antitrust Civil Process Act willfully removes 
from any place , conceals, destroys, mutilates, alters, 
or by other m~ans falsifies any documentary material 
which is the subject of such demand _ .•. (s)hall be 
fined not more than $5,000 or imprisoned not more 
than five ycars, · or both. 

No cas e ha s b een called to our attention which would hold 
a person liable for evasion of an investigative demand which 
has not bee n made (let alone a proceeding which has not been 
initiat cd), . and the clear languag~ of the statute would se~m 
to contrad i ct such an interpretation. The result of the 
extension . would be that, e ven before an agency hns brought 
chnrE;:es aga inst a co1:1pany , a businessman coming ac1'oss a 
docu:ilen t · . .,rhich· rni;:;ht be of intcr~st to that as1=ncy if 
cha1·.::;es were brcue:;!1 t Hould be forc ed to sequester th2.t 
reco,·d on c :.:'ha l f of that ~gcncy. 

,. 
•· 

l 

: 

• 
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RESPONSE 

Criticism 22 

Critic ism: s. 1630 would 

22. Overturn the result in Friedman v. Un1ted Stat es, _ 
3 7 4 F • z d 3 6 3 ( l 9 6.7.) , th e re by a 1 l ow i n g pro s e cu t i o n s o f .. 
businessmen for mis1·eading or;i.l statements to an agency 

..xi:_ t h n o r e g u 1 a ta r y a r a d j u d i c a t a r y p ow e r a v e r t h e a r ~-•· 
in. which the misstatement is made. 

Response: In the Friedman case, the Court of Appeals for the 
Eighth Circuit held that an oral false statement to the FBI was 
not covered by the general false statement statute in existing 
law (18 u.s.c. 1001) because the court construed the statute to 
cover only false statements made to agencies with regulatory or 
adjudicative jurisdiction. The Friedman interpretation of the 
current statute has bee n rejected by every other federal court of 
appeals t o cons ider the question. (See, e.g., Un i ted States v. 
Adler, 380 F.2d 917 (1967)) and implicitly by the Supreme Court 
(see Bryson v. United State s, 396 U.S. 64, 70-71 (1969)). 
S. 1630 follows the approach of the latter cases (Section 1343). 

The majority approach represented by the Adler case 
certainly appears to be the more reasonable one, particularly if 
-- as is requir ed by Section 1343 but not by current law -- the 
person making the false statement mus t know that it is made to a 
law enforcement officer or a noncriminal investigator and must 
either volunteer the statement or make it after being warned that 
making such a statement is an offense. It should be noted that 
this proefision would not penalize the making of a merely 
misleading or unintentionally false statement; it would reach 
only a statement that the maker knows to be false. 

TO RESPotlSE: I c~~e oz:ie c ase in support of my sta t ement of curren t l aw. 
Summ1ttc1tes one relevant ca s e and one irre l evant case . 
This s eems like a Mexican standoff . 

. ~ 

jlZJ,.,/:'~ ___,.... .. ~ -+ii.Jt!.:i..t. ... l. 
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Criticism 23 

Cri ticism : S. 1630 would --

2 3 • W r i.' t e the word " sex 11 
• i n to the c r i ra i n al pen a 1 t -i es 

for a l 1 of the fed e r a l c i v i l r i g h t s l a w s t w i thou t s p· eti.f.Y i n g 
1°;-A-a:-t " s e x " d o e s n o t me a n " s e x u a l p r e f e r e n c e II o r c r e a t i n g 
a c1ear defense fo r a person operating a sexually segregated 
hotel or athletic facility or making an employment decision 
on the basis of sex which may or may not be in violation of 
Title VII of the Civil Rights Act. 

Response : Section 1504 carries forward the provisions of 18 
u.s.c. 245 that make it an offense to use force or threat of 
force to injure or intimidate a person attempting to exercise 
specified civil rights, if the injury or intimidation is prompted 
because of the person's race, color, r el igion, or national origin 
-- and to this existing list of characteristics it adds sex. It 
adds it in a separate paragr aph , however, in a manner that makes 
it clear that the inclusion of sex discrimination will not confer 
new rights; it will simply penalize the use of physical force to 
interfere with the exercise of existing rights. Accordingly, 
there is no reason for a special defense of the nature suggested 
in the criticism -- there is no offense absent discrimination in 
contraven~~on of currently protected rights. 

I 
I 
I 
I 
I 
I 

It ii clear under existing law that the word "sex" does not I 
mean "sex\ial preference." See Desantis v. Pacific Telephone and I 
Telegraph Co., 'Inc., 60

1

8 F.2d 327, 329-30 (9th Cir. 1979) (the 
prohibition in title VII of the Civil Right.s Act "applies only to I 
discrimination on the basis of gender and should not be 
judicially extended to include sexual preference such as I 
homosexuality.") _ ____ _ 1 

.RESPONSr.------ - - -
TO RESPOESE: Last ye~r, Senato: McClure's staff finally got the Department j 

of Justice to admit that S.1722 language would have criminalized I 
YWCAs, men's or women's public schools and colleges, women's 
h~tels,.women's athletic facilities, segregated dangerous work j 
sites with only men, etc., because, using a bouncer, locked I 
door, or any other contriva nce to keep men o r women out 
would be "by force or threa t of force(bouncer locked door 

t > · ' ' I .e c .... intentionally ... interfer(ing) with (such) person ... 
because of such ... person's ... sex ... in order to intimidate I 
(s~ch~ person from ..• applying for , participating in, or 
enJ~ying ... employment, ••. a public school or public college,... I 
an inn, hotel, motel, ••. or (any) other place of exhibition I 
or entertainment that serves the public." 

I 

l 
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After DOJ failed to point out any language that would prevent 
this interpre tation, it promised to remedy the situation. 

This year's language is even worse: 

(1) For some reason, "force or threat of force" has been 
removed from the definition of sex discrimination. 

(2) It is not clear whether the ambiguous language 
contained in S.1630 ("in violaion of such other 
person's right not . to be subject to discrimination 
on that account") would be interpreted by a ··court . 
as an expansive new declaration of sexual rights 
or as a condition under which criminal penalties 
could be imposed. If the former, that problem in 
and of itself would make this the worst bill of 
the decade. 

On the question of gay rights, the Supreme Court has not . 
ruled. Neither has the radical D.C. Circuit Court of Appeals. 
It ii clear that a litigative effort to establish that "sex" 
means "sexual preference" will be made at the earliest 
possible moment. We find it particularily unnerving that 

Sumrni tt is · steadfastly unwilling to statutorily · .e~clude ·, 
"sexual preference" from the definitio n of "sex,11

. given that 
he is so adamant in declaring that this is the current law. 

,I ., 
I > f 
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; Criticism 24 

Criticism: S. 1630 would 

24. Specifically create _stat~tory remedies whereby a court 
could order corporations conv1cted of certain regulatory 
offe nses to notify their customers to sue them. --~ 

Response: S. 1630 contains a provision (Section 2005) that 
will permit a judge, during the sentencing process, to require a 
defendant (whether an individual, corporation, labor union, or 
other entity) convicted of criminal fraud to give notice of the 
conviction to the victims of the offense (who, in cases involving 

• large-scale frauds, may not all be known to anyone other than the 
defendant) in or·der to facilitate any private actions that may be 
warranted for recovery of losses. Without such a provision, many 
victims of major fraud schemes may not become aware of the fraud 
(e.g., that the mining stock they purchased is counterfeit) until 
it is too late to seek restitution, or may not be able to 
ascertain the perpetrator's whereabouts (e.g., a "fly-by-night" 
roofing operation). A limitation is placed upon a defend~nt's 
obligation if notice would require undue expense. Moreover, it 
is quite clear that a court today could accomplish the same 
result as a condition of ~robation. 

RESPONSE 
TO RESPONSE: 

This expressly contradicts the committee report of the last 
two .years. The 1979 ·report stated: 

fher~ ~re no provisions of the current federal law 
t~q~~rin~ a~ dffender t~ give notice of his conviction 
cont~ vic~irns. ~here is, however1 an analogous concept 

a 7ned in present statutes that require motor vehicle 
~n~ _tire manufac~u:es to notify the Secretary of Transpor­
t a ion of_defects in t heir products and permit the Secre­i:~~ to disclose .thos~ defects to the public(lS use 

. ~d}). The extension of the concept to the area of 
criminal law was _proposed by the national commission. 

,. 

I 
I 
I 

I 
I 
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I 
I 
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Criticism 25 

Criticism: S. 1630 would --

25. Allow all of a company's assets to the forfeited to 
the federal government because it engaged in a payment to 
a fore i g n o ff i c i a 1 w h i c h w a s n o t c on s i d ere d u n 1 aw f u 1 cu:. 
t"rr c:r p P,.r o p r i a t e i n t h e c o u n t r y i n w h i c h i t w a s m a d e • ·· 

Resoonse: Section 4001 permits the Attorney General to 
institute a civil action to obtain the forfeiture of property 
used in connection with certain criminal offenses under the 
Code. One such offense is commercial bribery (Section 1751), an 
offense that, among other provisions, includes by cross-reference 
payments to foreign officials in violation of the existing 
Foreign Corrupt Practices Act. Contrary to the assertion in the 
criticism, however, no conviction for commercial bribery could 
result in forfeiture of "all of a company's assets." Section 
40l{a) {18) plainly limits forfeiture to property "given or 
received in violation of" the bribery statute. In other words, 
only the value of the bribe itself woul~ be subject to 
forfeiture. 

RESPONSE 
TO RESPONSE: Su "t mrni perceives only one of two . 

which a company could b possible vehicles under 
cornercial bribery statu~ pro1eeded against under the 
?.ne violation of sectionei7Sl corni~ny charged with more than 
racket," with all of the att c~u also be regarded as a 

defi~ition. en ent consequences of that 

• I 



MEMORANDUM TO: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

3 July 1981 

MARTIN ANDERSON . 

BARBARA HONEGGER 

HEALTH RISKS FROM PREGNA¢AND CHILD­
BIRTH, AND THE PROPOSED HUMAN LIFE BILL , 
s. 158 - * 

Pregnancy and childbirth today pose risks to the health 
of American women. 305 deaths from pregnancy and childbirth 
were reported in 1978 . 3 9% of the 3.3 million American women 
who had a child in 1978 experienced medical complications 
directly related to pregnancy, labor and delive ry, o,r the 
post-partum period i mmediately following de live r y . If the 
additional significant risk s o f Cesare an sections are added, 
the percentage rises to 54 %. 

According to the National Cente r for Health Statistics, 
the percentage of pregnancies with reported medical c omp lica­
tions in U.S. hospitals has risen significantly since the 
early 1970's. Despite continued advances in medical technology 
and care, the percentage of pregnanc ies complicated with 
health-threatening problems rose f r om 25 % in 1975 to 39% in 
1978. If the additional risks from Cesareans are adde d, the 
percentage in 1975 was 32 %, and 54 % in 1978. 

Since 1970, the number of American women who have under­
gone Cesarean deliveries has risen so dramatically (from . 
329,000 in 1975 to 510,000 in 1978) that the National Insti­
tutes of Health called a special confe rence in 1980 to address 
the problem and propose immedia te way s to control the numbers 
of these procedures. 

The health risks to an American woman from legal abortion 
today are far less than the health risks from committing a 
pregnancy to childbirth. 

Attached is a table summarizing maternity-related health 
risks. The data for this table were supplied by the National 
Center for Health Statistics. 
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HEALTH RISKS TO AMERICAN WOMEN FROM PREGNA!1CY AND CHILDBIRTH 

( SHORT-S'l'AY, NON- FEDERAL HOSPITALS} l 

I 

II 

Total pregnancies 
2 committed to Birth 

Total Live Births2 

III Total Pregnancies 
committed to term 
with medical 
complications3 

IV 

V 

VI 

Percentage of total 
pregnancies carried 
to term with medical 
complications 3 

Complications of 
Pregnancy other 
than spontaneous 
abortion 

Complications of 
Delivery (Birth) 
including spontaneous 
abortion4 and Cesarean 
section (maj~r surgery) 

1975 

3,177,994 

3,144,198 

783,000 

25% 
32% 

424, 000 

1,581,000 

1976 

3,200,899 

3,167,788 

1, 027,000 

32% 
44 % 

421,000 

1,671,000 

1977 

3 , 359,685 

3,326,632 

1,161,000 

35 % 
49 % 

454,000 

1,882,000 

1978 

3,365,580 

3,333,279 

1,285,000 

39% 
54% 

448,000 

2,034,000 

VII Complications of 82,000 78,000 79,000 68,000 

VIII 

IX 

the Puererium (Post­
partum period) 

Mature spontaneous 
abortions 2 , 4 · 

Cesarean Section 
Deliveries (major 
surgery)S 

33,796 

328,000 

33,111 

378, 000 

33,053 

455,000 

32,301 

510,000 

1 Figures are from the National Center for Health Statistics. 95% of births in the U.S. today 
take place during short-stays in non-federal hospitals. 

2 Exact total figures. All other figures (those ending in zeroes) are based upon nationwide 
sample surveys of short- stay federal hospital medical records by the National Center for Health 
Statistics. 

3 Total pregnancies committed to term (birth) = Total live births (II) + total mature spontaneous 
abortions--abortions of fetuses of at least 20 weeks of age, the age at which most states re­
require the event to be repor ted (VIII) . Spontaneous abortions are included in the total of 
pregnancies committed to term because, unlike induced abortions, which the Human Life Bill, Sl58,, 
and related constitutional amendments would hope to outlaw, they risk the life and health of the 
woman due to no fault of her own . Additionally, a woman who has carried a fetus to 20 weeks 
and has not attempted to end her pregnancy is likely to be committed to carrying that pregnancy 

· to term. 
4 The total number of spontaneous or natural abortions of 20-week- or-over- aged fetuses remains 

stable at about 33,000 per year. 
5 The risk fi gures actually underestimate the danger to a woman from Cesarean section delivery, 

for once a Cesarean is performed on a woman, her chances of requiring this higher-than-normal­
risk surgical procedure for f uture deliveries is vastly increased . The large number of American 
women who have already undergone Cesareans will like l y require the m for the remainder of their 
r eproductive lives, with the attendant risks h i gher than those for conventional childbirth . 



From: 

To: 

Re: 

committee, inc. 

J.C. Willke, M. D. 
President 

Mr . Edwin Meese III 

Current Legislation 

Su,te 341 , National Press Bldg - 529 14th Street, N W . -
Wash,ngton, D C. 20045 - (202) 638-~396 

September 11, 1981 

I am writing as a follow up to a meeting with Mr. Edwin 
Gray, Mr. William Gribbon, and Mr. Edwin Thomas yesterday. 

This concerns the administration's position on the Hyde 
Amendment and the Ashbrook Amendment. 

Currently , the Hyde Amendment to the Labor-HHS appropri­
ations bill restricting the use of federal funds for Medicaid 
abortions is part of a continuing resolution. We expect the 
current language , which we support, to be attached in the House 
to either the FY '82 Department of Health and Human Services 
Appropriations bill or to an omnibus continuing resolution . 

The Ashbrook Amendment, by a vote of 253 to 167, was 
added to the Treasury-Postal ApprQpriations Bill by the House. 
It would eliminate the use of federal funds for induced abor­
tions through federal employees' health insurance . Currently, 
25,000 such abortions are being paid for annually with tax 
money (which ' constitutes 60% of such funding). 

It is my request, in the name of the 50 state Right to 
Life organizations and their 2000 chapters which I represent , 
that the administration, in line with its current policy, make 
known to the members of the Senate Appropriations Committee 
that it stands in strong support of both the "pure" Hyde and 
the Ashbrook amendments. 

The Treasury- Postal Appropriations Bill will be marked 
up in that committee as early as Tuesday, September 15. There­
fore, we ask your prompt attention to this matter. 

Finally , let me express my personal appreciation to 
you, Mr. Thomas, Mr. Gray, and Mr. Gribbon, for the opportunity 
to communicate on this. Having been a part of the "team" 



during the pre-election time, and having been at least a bit 
distanced from the administration by recent events, I welcome 
the opportunity to again enjoy a renewed rapport. This cer­
tainly provides us with a cha nce to resume cooperation as 
well as to begin to mend fences . 

JCW:em 
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WASHINGTON 

145EP tss; 

7 
I 
I 

September 12, 1981 

TO: 

FROM: 

RE: 

Ed Thomas 

Bill Gribbin 

Wilkie conversation Tuesday's Presidential meeting 
with Republican leadership 

Senator Hatfield, Chairman of Appropriations, had hi.~ .legislativE 

director, Tom Getman, call here yesterday. The upshot of a long 

conversation was that Hatfield plans to ask either the President 

M M f Adm • , , II --d I/ or r. eese or 1n1strat1on guI ance on the Hyde and 

Ashbroook amendments at Tuesday's GOP leadership meeting. 

Getman knows that the Administration has backed the Hyde Amendmen 

in House consideration of the Labor-HHS Appropriations bill, and 

that our position on Ashbrook was that it "is in accord with 

Administration policy." He nonetheless reports that Senator 

Hatfield would like to have "clean" appropriations bills . 

(You know what happened ·, when that :1as tried in May: Helms 

·· 1ed the Senate ~ n defeating Hatfield by an embarrassing roll 

call vote.) So Hatfield will be looking for some encoura~ement 

that the Administration will back him -- or at least, not oppose 

him -- if he tries, in Committee or on the floor, to remove 

the Hyde Amendment from Labor-HHS and the Ashbrook Amendment from 

Treasury Appropriations. 

In the context of your discussions with Wilkie and othe rs, 

I am sure you know the great sensitivity of this matter. 

cc: Ed Gray 

I 

I 
I 

I 
I 
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I 
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TO: 

VIA: 

FROM: 

RE: 

THE WHITE HOl;S E 

W A SHI N G T O N 

May 14, 1981 

MARTIN ANDERSON 

ED GRAY 
RON FRANKUM ~ ::,-

GARY BAUER 'J IJ 

v f Abortign Restrictions on Appropriations Bill 

As per the request from your office, the following is an update 
on the abortion problem we face on the Hill. Several events 
have taken place since our conversation on May 13 concerning 
the problem of abortion restrictions on appropriation bills. 

1. It is now generally believed that the amendment offered 
by Senator Hatfield last week in his Subcommittee effectively 
removed all restrictions on the use of HHS funds for abortion. 
(Previously, it was assumed that his amendment did nothing more 
than allow the present law, with its "Hyde restrictions", to 
continue.) 

2. Since Sen. Hatfield indicated he acted with Administration 
support, and since this has not been denied, the anti-abortion 
groups are aiming their ire at us. In addition to feeling misled, 
they believe our strategy will eliminate opportunities for the 
Senate to go on the record on the abortion issue. (Twenty- four 
of the 33 Senators up in 1982 are pro-abortion and the anti­
abortion forces believe that many of them will be defeated if 
the record clearly shows their position on the issue.) 

3. They have arranged for Senators Helms and Eagleton to offer 
an amendment from the floor that places the restrictions back 
on the bill. They also informed Morton Blackwell in Elizabeth 
Dole's Department that if the Helms-Eagleton amendment fails 
because the Administration is able to convince some anti-abortion 
Republicans to vote against it, they will hold a press conference 
and directly attack the Administration. 

4. We appear at this point to be on a collision course with 
normally friendly groups. Given the President's anti-abortion 
views, I fear this type of conflict, if it becomes public, will 
result in the President being forced to go even further "out 
front" on this issue than any of us may feel comfortable with. 
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5. The problem is made more difficult by the fact that this 
controversy is not a one time event. Last night the House of 
Representatives voted 242-155 to prohibit any funds to be paid 
under the Federal employees health benefit program for abortions. 
The margin of the vote was surprising and indicates there is a 
strong anti-abortion block in the House. This appropriations 
bill will now come to the Senate. Using the Hatfield strategy, 
we would move in the Senate Committee to eliminate that language 
in order to keep appropriation bills clean. If we do that, it 
will be brought up on the floor again. In short we are backing 
into a confrontational posture with groups extremely friendly 
to us in the election. 

6. I am fearful that Mr. Meese has not been briefed on the full 
ramifications of our strategy and recommend that he be brought 
up to date as quickly as possible. It is not too late for us 
to take the initiative and add the anti-abortion language on 
the floor as an administration position. 



MEMORANDUM 

TO: 

FROM: 

RE: 

THE WHITE HOUSE 

WASHINGTON 

Ed Thomas 

Bill Gribbi n 

Supplemental Appropriations -- Hatfield, etc. 

I think we can crack a deal between Hatfield and Helms, which 
would prevent a bloodbath, issue by issue, on every controversial 
social policy during Senate consideration of the Supplemental. 

Hatfield seems amenable, and Helms is cautious l y supportive. 
But Helms insists, emphatically , that our arrangements would 
have to be ratified in a Meese-Hatfield-Helms meeting. 

I strongly recommend that. It could save us incredible gr i ef 
on the Senate floor . 

As tentatively proposed , the arrangement would be as follows: 

1. The Senate considers the Supplemental without 
reference to abortion funding restrictions. 

2. Hatfield appoints conferees , as does Proxmire, 
who constitute a majority for accepting the 
House l anguage of the Hyde amendment: life of the 
mother plus states rights . 

3. Hatfield promi ses to support the House l anguage 
and bring it back to the Senate as the onl y 
possibl e outcome. 

4. The Administration secures an advance commitment 
from Senator Stennis, i f he is to be a Democratic 
conferee, to support, as he always has, the House 
l anguage . 

5. Helms quietl y puts out word that he is willing to 
see this matter taken care of in conference . 

I am sure that Hatfield will eagerl y agree to such a meeting. 
He fu lly understands t h e peri l of going to the floor with 
a bill that would touch off a firestorm among Republicans 
and gleeful Administration- baiting among opportunistic 
Democrats. 

E .M. -- do you have any instructions on this for me? E.W. T. 
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more vulnerable. In many marrl~s. the 
• husband's peru!lon 18 the major aaset. It It 

Is taken out of the marital kitty, there Isn't 
much property left to dlvtde. 

In the vtew of Dl08t atate courta, dividing 
the penaton amounta to simple economic 
Justice. But the supreme court's decisions 
cast marttal l&w b&elt to the days when a 
husband'• money was all hla and ,. house­
wUe'a worlt wasn't wortb a dlm.e. 

A deciding clause In the Railroad Retire• 
ment Act says tb&t a third party cannot 
normally be aaaigned any right to the work­
er'■ pension. Most state courts aay tlult that 
clause applies only to outside creditors who 
are suing for a Judgment. But the supreme 
COUrt held that It also cuts out any property 
rights claimed by a spouse. (All private pen. 
&Ions t.naured by the Employee Retirement 
Income Security Act are covered by that 
same. spouse-denying clause.) 

In the military case, the court said tlult 
the wife ts entitled to pa.rt of the pension 
only If congress specl!!cally grants It. 

Special caaes: Howard Lipsey, chairman 
of the family-law section of the Association 
of Tnal Lawyers. thlnJts that these two de­
cisions will not spread. to private pens.Iona. 
"These are special c11.Ses," he &rgues. The 
m1lltary-pcns1on decision, for example, was 
linked to congress• right to regulate nrmles. 
But Doris Freed, who heads the research 
committee of the American can Bar Associ­
ation's family-lay section, disagrees, calling 
the decisions "a cleu a.nd present dange1'" to 
t.he equitable property dlv181on established 
by state Jaw. 

Bills Introduced In Congress would guar­
antee wives the pension. rt¢its called Into 
question by the Supreme Court. (Congress 
pennlts clvtl-servlce and foreign-service 
pensions to 'be d lv1ded In divorce.) But Rep. 
Pat Schroeder sayu the bills !ace tough go­
ing, "partly bees.use some opponents have 
been through bitter divorces a.nd can't look 
at the Issue objectively." 

It Congress a.nd the courts deny a wife lu!r 
stake In what was expected to be the cou­
ple's pension, the m ess&!{e Is clee.r: a. <house­
v.i!e Is not worthy o! her hlre. Given the 
h igh divorce rate, her only aecunty may lie 
ln qultitlng full-time housework e.nd finding 
Mother occup1nlon. 

MILITARY WXVES Srr To Do B ,\'ITLE OVER 
TORPEOO ltD PEN SJONS 

( By J a ne B rya.ot Quinn) 

NEW Yo&K.-The U.S. Suoreme Court 
scorned mllltary w1ves last June In a. decl­
s:on tbe.t wiped out all thelr pension rights 
a!t cr divorce. This week. those wives will 
cnrry their grlevancGS to a Senate Armed 
Services subcomm ittee, ln what Is shaping 
u p I\S the hottest m l.\?'itaJ battle In town. 

The mUltary wives are carrying the be.II, 
but their success or fa.Huro could atrect t he 
pension rights of every housewlte. 

Badly but, the Issue Is this: Is a h ouse­
wife a full, economlc partner In her mar­
rlage? Or Is she a ch:i.rlt:, case wh ose sup­
port In old age depends solely on keeping 
her husband's goodw:111? 

If she's a f \111 economlc partner, s h e 
should be entitled-as a matter or right-­
to share In t h e p roperty accumulated dur­
ing the marrlage. At d ivorce, her share 
should be hers to keep. 

Most state court now accept the eco­
nomic partnen:hlp view of marriage e.nd 
Include p ension e.ssets as part of t he prop­
e rty. 

Housewives are not gener &Jly treat ed as 
50-50 partn ers. E.'xcept for Oall!orn la nnd a 
!ew other states. most courts award wives 
somethlnir less the.n halt. For example, I! n 
man·iage lasted 20 years a:id her p roPerty 
~!g hts lll'e determi ned to be, say, 40 percent. 
sbe gets 40 percen t of t he value ot the pen­
sion accumulnted d urlng the years of tile 

marriage (or it.! equivalent In other p rop­
erty) . 

The Supreme court. however, rejected 
.pension dlvtslon In the only two cases to 
come before It so far (one on military pen­
alon.s, one on ra11road retirement). It said 
these particular pensions belong solely to 
the worker, as a personal entltle.ment. 

Tho husband, in short, la working for hla 
own retirement security and t.he housewife 
ta working tor the husband. If the marriage 
taU.s, her retirement l.s Iler own problem. 
not hla. 

That Supreme Court decision created 
two categories o! housewives: one with some 
measure of old-e.ge protection 1n divorce 
and one without. At present, military and 
r&llroad-retirement wives a.re the ones Wltb­
out. 

Ml:IJ.tacy wd.ves &ni t.rying .to persuade 
Congresa to pa.as a pension-protection law 
that would undo the Supreme oourt decl­
slon. Tbrce main propooo.ls a.re under 
consideration. 

It any of them 1s pe.ssed, It will be an Im­
portant measure of oongresslonal Intent on 
the property rights ot women. It wlll stand 
as a precedent In future cases. 

It they !&11, the Supreme Court might read 
It to me:u>. that Congress does not want wives 
to have property rights to their husb&nds' 
pen.alona. That could result 1n taking hard­
won rights away from other women. too. 

women who have careers and pensions of 
their own may not much worry about the 
status ot their husbands' pensions. But for 
older houaewives, pension rlgbta can make 
the d.ltference between getting by and getting 
welfare. Mlllta.ry wives tl.nd It particularly 
he.rd to earn their own pensions because they 
mu.st move around too m uch to stick with 
any one Job. 

The aimplest pension-righ ts bill comes 
!rom Sen. Denn is DeConclnl ( D-Artz.). who 
wants to return the Issue to ate.re Jurlsdlc­
tlon. His view Is that a m111to.ry wife, like 
other wlvee, ahollld be entltle<1 to whe.tever 
property, Including pension s, la a.war ded her 
under state divorce liLw. 

A bill from Rep. Kent Rance (D-Tcx.) 
ce.rrles that principle one step further by 
dealing wltb the p ro~lem or collecting state­
ordered pension distributions as well aa 
el1mony e.nd child support awarded ngalnst 
retirement pe.y. "Wf: need a. law providing !or 
11, workable payment system !or the court 
ordens many ot us a.lrea.dy have," Vivian 
FUemyr, n&tlonal president o r Action for For­
mer MU!ta.ry Wives, told my associate, Vir­
ginia Wilson. 

If a mllltary man moves and quits paying 
his ex-\'.-l!e and children, the oe:ense DeJ)11rt­
ment re! uses to tell the ex-wife where he IS. 
The Hance bill wo uld guai:ant-ee her cou:·t ­
ordered payments by senrtlng her checks 
directly. 

A more sweeping bill from R ep. Patr1cle. 
Schroedor (D-Colc.) wo uld guarantee mili­
tary wives married 10 years or m ore & pro 
re.ta share In t.helr h u-•bauds' penslon.s, along 
with other rights. Such a Ia.w would actu ally 
put military wives In n more favorable posi­
t ion the.n oth er wt ves. 

So tar, the military-pension debate has 
been e&pturlng the attention or only the men 
and women dJ.roctly,e.ffecte<I. Ma le-domlnated 
military orga.nl.Zlltlons unlformly oppose the 
propose.ls now In Congre~s. The Defense De­
partment h as yet to be heard from. but the 
o u tcome of t his narrow battle could e.ffect 
mar ital rights everywhere.9 

~i:_Mr. HATQR) 
S.J :'Res. rto. Jolntresolutlon to :imend 

the Constitution to esta.bhs.h legislative 
authority in Congress and the States· 
with respect to abortion ; to the Commit­
t ee on the J udiciary. 

H'O'XAN LD'& n:J)nALI.!IM ila:NOMENT 

• Mr. HATCH. Mr. President, I am pro­
posing an amendment to the Constitu­
tion t.oday-the human life federalism 
amendment-that would overturn the 
Infamous decision of the U.S. Supreme 
Court in Roe v. Wade 410 U.S. 113 0973) . 
This amendment would restore to the 
representative branches of Government 
the authority to legisla.te with respect to 
the practice of abortion. 

aos AC.UMST WADS 

In Roe against Wade, the Court found 
that the due process clause of the 14th 
amendment contained a guarantee of a 
"right to privacy" that was broad 
enough to encompass a woman's decision 
"whether or not to terminate pregnan­
cy." Id. at 153. Because the right to per­
sonal privacy was a "fundamental 
right," it could be llmlted only by some 
"compeillng State interest." Id. at 163. 
While such an interest could not be based 
upon the inclusion o! unborn human life 
in the term " person" 1n the 14th amend­
ment-with respect to which there may 
be no deprivation of life without aue 
process of law-the Court nevertheless 
found some measure of State interest in 
protecting maternal health and in 
preserving the "potential life" of the 
fetus, Id. at 148. 

In seeking to give expression to these 
interests, as well as protecting the newly 
d1scovered right to terminate one's preg­
nancy, the Court summarized its holding 
in the following manner: 

(a) For the st2.ge prior to approxtmately 
the end o! the ttrst trimester of pregnancy, 
t.be abortion dec.l.s.lon and Its effectuat ion 
must be lcrt to the mecllcal Judgm.ent of the 
pregnant wolnl!.n'a attending physl.cia.n. 

(b) For the stage subsequent to approxi­
mately the end o.t the lln;t trimester, the 
Sta.te. In promoting !bl Int.Nest tn the hee.lth 
of the mother, may, If It chooses, regul11,te 
the abortion procedure In ways that &re rea.­
sonably related to maternal health. 

(c) For the stage .subsequent to vtablllty, 
t he Sta.te In promoting Its Interest In the 
pot<>.ntinllty of human We may, 1! It cbOOISeS, 
regulate e.nd even proscribe, abortion except 
where It ls necoosary, In 11,pproprle.te medi­
ca l Judgm.ent. tor the preservatton of the 
life or healith of the mother . 410 U.S . e.t 164-
166. 

The scope of the abortion right set 
fort!l by the Court 1n Roe against Wade 
on J nnuary 22, 1973, was broader than 
that existing at the time in every one of 
the 50 States in the Union. 

Pr:lor to Roe against Wade, 31 States 
had statutes on their books that totally 
pro~ted life from conceptlon. Of, the 19 
Ulat permitted abortion under certain 
circumstances, all 19 permitted abortion., 
where necessary to save the lite of the 
mother, 6 permitted abortions 1n cases 
or rape, 5 1n cases o! incest, and 4 in 
cases where there was. likelihood that a 
child would be born with a substantial 
de!onntty. In only !our States was abor­
tion on demand permitted and, in each 
of these, there were temPOral limits to 
such a. right. The most liberal provision 
existed m the State of Massach usetts 
which permitted abortions without re­
strictions until the sixth month o f preg­
nancy. 

Whatever one's perceptions about 
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abortion, It 1s dlfflcu?t to argue with the a1on has been criticized broadly as an ex­
proposition that Roe agamst Wade ha.s ereise 1n Jurtspnidence by o~era ot 
created a reg:\llle or abortion on demand, varying political persuasl.on& and vary­
a national policy of abortion wttbout re- Ing perspectives on abortion. In dlssent 
strictions of any stgnJi'icant lcind. It 1s 1n the Roe a.nd Doe cases. Justice White 
this status quo that would be overturned observed: 
by the proposed human llfe federallsm I ftnd nothing 1n the J.anguage or hl.storJ 
amendment. of tbe-ccmstttutton t.o aupport. the Oourt'1 

During the first trimester of the preg• Judgment. The Court mnply t8¥11<>na a.nd 
nancy, the plenary riiht to abortion 111 announces • new conatltut1011al right tor 

pngn&D.1. mot.bera ~ wkb acarcely any 
express. During that period. there ls ab• r- ar authority for tta action, lnv~ta 
solutely no governmental authority to tbat rlgbt wlt.11 awnctent subeta.nce to over­
intervene in the woma.n'a decision to ride moet •~ State abortion statutes. 
abort. During the second trimester, a uo o.s. at 22L 
Government interest in abortion doe1 ~-'-- d ed 
arise-the Interest 1n pro~ttng and pre-~ ~iulat a d 1n an accom-
serv!ng maternal health. Th1a Interest 
may be e...-nressed throUKh _governmental The decialon here to break -the term of ... pregnancy Into tbree distinct. term.a and to 
requirements that such abort1ona l)e.per- outline Uie permlNlble reatztcttOD11-tb.e state 
formed within hospitals, cl1n1ca, or other mAY 1mpo11e In each one, fot' example, par­
!ac111ties Ucensed to perform abortions. ta.ue more of Judicial leg111atton than It. doee 

There remains an absence of govern- or a detenntnatlon of the Intent of t.he 
mental authority, however, to do any- · dra!tera of the Fourteenth Amendment .•• • 
thing more than insure the safeness of To·reach lte resUlt the Oourt necenarlly ha.a 
the procedures of abortion. There are no !1:!t~ !::n~~ :·b;g~~&~ .,:ea~:: 
protections whatsoever for the unborn ently completely unknown to the drattera ot 
fetus during this stage ot the pregnancy. tho Amendment. 410 u.s. at 17-l. 

During the flnal trimester of abor­
tion-or approximately at that point at 
which the fetus reaches "viabWty"--a. 
potential interest arises 1n :protecting the 
fetus. The Government, ftn.ally, was in a 
position to protect the life of the fetus. 

The Court, however, llmited even this 
authority with an exception-and it was 
an exception that consumed the rule. 
During even the third trimester of the 
pregnancy, the right to abortion existed 
where necessary to protect the li!e or 
health of the mother. The critical ele­
ment here was the health of the mother. 

According to the Court in the com• 
panion case of Doe v. Bolton 410 U.S. 179 
(1973), whether or not the health of the 
mother necessitated an abortion was a 
medical judgment to be made "in the 
light of all factors-physical, emotional, 
psychologica.l, and the woman's age-rel­
evant to her well-being." Id. at 192. 

In other words, to quote Prof. John 
Noonan of the University of California 
Law School, the absolute rtght to abor­
tion was curbed during the flnal trl• 
mester only by "the necessity of a physi­
cian's finding that she needed an abor• 
tion." Noonan, "A Private Choice" (New 
York : MacMillan, 1979>, 12. It would be a 
rare physician who would be incapable 
of defending .an abortion decision on the 
grounds that, in his best medical judg­
ment, the "well-being" of the mother de­
manded It. 

The abortion right then is a virtually 
unrestricted right under Roe and Doe. 
Any significant restrictions on this 
right are Illusory. To quote Pro!es.sor 
Noonan again: 

For the nlne months of llfe wlthln the 
womb t he child was at the gre.v1d&'s (preg• 
na.nt woman's) dlsposal-wttb two restrtc• 
tlons: She must find a llcensed cllnlc &!ter 
month three; and &!ter her child was via­
ble, she must ftnd an &bort.lonlst wbo be· 
lleved she needed an &borUon. ld,. at 12. 

No substantial barriers of any kind ex­
ist today in the United States for a 
woman to obtain an abortion for any rea­
son during any stage of her pregnancy. .. 

.1U RISPEUDENCE OJ' ao,: 

Apart from the national policy of 
abortion that it spawned, the Roe deci-

Prof. Archibe.ld Cox, t.he former Solici­
tor General of the United States, re­
marked of the Roe decision: 

The fa.11\ll'e -to confront t he Issue 1n prin­
cipled -terma leeves the oplnlon to read Uke 
a set of hospital rules and regulation.a. . . . 
Neither hlstorlan, nor layman, noc lawyer 
Will be persuaded that all the prescriptlona 
of Justice Bl&ckmun are part of the Consti­
tution. Oox. The Role of the Supreme Court 
in American Goven>mem (New Yark: Ox· 
ford University Prees, 1976), US:-114. 

Prof. John Hart Ely of the Harvard 
Law School, while taking care to divorce 
himself from critics of the substantive 
policy expressed in Roe, concluded: 

It Is, nevertheless, a very bad decl.&lon . . . 
It la bad because It Is ·bad constltutlonal law, 
or 'rather because It la not constitution&! la.w 
and gives almost no sense of an obligation to 
try to be. Ely, The Wagu of Cryfng Wolf: A 
Commem on Roe v. waae 82, Yale Law Jour­
nal 1>20. 1147 (•11>73) . 

Alexander Bickel, professor at the Yale 
Law School, described the decision as 
akin to a "model statute" and expressed 
bewilderment at how such a responsibil­
ity had come to be vested in the Court: 

One Is left to ask why. The Court. never 
said. It refused the discipline t.o wh1ch lta 
function Is properly subject . .. Roe Is de­
rived not from Herbert Spencer's Social 
St&tlca, but from !ashlQJla.ble notlona of prog­
ress . .. thJa will not do. Bickel, The Moral­
tty of C011.1ent (New Haven: Yale University 
Press, 1976), 28. 

Prof. Charles R ice of the Notre Dame 
Law School described the decis.ion as "the 
most outrageous decision ever handed 
down by the Court in its entire history"; 
Prof. Richard Epstein of the University 
of Chicago Law School referred to Roe 
as "comprehensive legislation," without 
"principled grounds"; Prof. Robert Byrn 
of the Fordham Law School attacked the 
decision as resting upan "multiple ·and 
profound misapprehension of law and 
history"; Dean Harry Wellington of the 
Yale Law School viewed Roe as " Pick­
wlckian" and "without mandate"; and 
Prof. Joseph Witherspoon of the Univer­
sity of Texas Law School described the 
decision M "unquestionably the most er­
roneous decision in the history of consti­
tutional adjudication by the Supreme 

Court." Professor Noonan concluded h1s 
analysis of the abortion cases by stating: 

The llbert.y eatahllahed baa DO foundation 
ln the eonsutut lon o! the United Statet. It 
waa established by an act of. raw JUdlclal 
power. Ita establ1ahment wu Weglttmat.e and 
unprincipled, the 1mp081t1on o! the personal 
belle!s of aeven Justtcee on the men and 
women of fltty States. The continuation of 
the liberty la a cont.lnutng atrront to conatt­
Uonal gonrnment 1n tb1a COUJlV)'. Noon:lll 
at 189. 

.ova~ allPRDD: coUllT 
Justice White in his Roe dissent aptly 

charactertzed the majority declsion 
when be observed: 

The upshot le that the people and the 
leglala.tures of the ntty St&tea are constltu­
uonally dlsentitled to weigh the relative 
Importance ot the continued emtence and 
development of the fetua on the one hand 
against the spectrum of possible lmpaeta on 
the mother on the other hand. 

It is this result that the pro;><>sed hu­
man life Federalism amendment is in­
tended to overcome. The proposed 
amendment would restore to the.States­
as well as invest in Congress-the au­
thority to legislate with respect to abor­
tion. While I would personally favor an 
amendment that would impose a duty 
uPOn the Sta·tes to prohibit virtually all 
abortions, I must stress that this Is not 
the objective of the present amendment. 
It is not necessary that there be this 
duty in order to overcome the Roe and 
Doe decisions. It is necessary only that 
the representative branches of the Gov­
ernment no longer be totally llmited 1n 
their ability to act In restricting or regu­
lating or prohi·blttng abortion because of 
some presumed constitutional right to 
abortion. 

There is no such constitutional right 
to abortion, In my view. It has never ex­
isted and there is nothing in the proposed 
measure tha·t would concede that such a 
right has ever existed. I recognize, how­
ever, that, under our structure of Gov­
ernment, it Is the duty of the Court to 
"say what the law Is," MarbuTJI v. Mactt­
son 1 Cranch 137 (1803) . For better or 
worse, the Court ha.s spoken on the issue 
of abortion in Roe and Doe; it bas artic­
ulated a constitutional right to abortion 
emanating from the 14th amendment. 
There 1s no alternative now that a con­
stitutional amendment to overcome this 
resul~xcept to wait for the slim possi­
b!l1ty that the court may some day ad­
mit its error and overturn on its own the 
abortion cases. 

There 1s certain.ly ample precedent for 
such a response to a Supreme Court de­
cision. The 11th amendment to the Con­
stitut ion, pr"ohibiting the Federal Judicial 
power to be exercised in suits by citizens 
of a S tate aga.lnst another State, came in 
direct response to an action of the Su­
preme Court in accepting jurisdlct.ion 
over such· a case. Chtsholm v. Georgia, 
2 U.S. 419 U 793). 

The 14th amendment, 1n circumstances 
not dlsslmllar from the present case, was 
proposed to the Constitution following 
the infamous decision . of the Supreme 
Court 1n the Dred Scott case flndlng that 
black individuals were nonpersons under 
the Constitution. 60 U.S. 393 (1857). 

The 16th amendment, permitting the 
imposition of a Federal income tax, was 
later en.acted in response to a Supreme 
Court decision finding an unappor-
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tioned-by Stat&-ta.x to be in violation 
of article I of the Constitution. Pollock • · 
Farmer's Loan and Tnut Co., 157 U.S . 
429 C1895); 158 U.S . 601 (1895) . 

Finally, the 26th amendment, accord­
ing 18-year-olds Ule right to vote in Fed­
eral and State elections, was proposed 
following the Court's decision that the 
congress lacked authority to lmp<>se such 
an obUgation statutoriIY upon the States. 
Oregon v .._MitcMU, 400 U.S . 112 <1970). 

In addition, serious efforts at constitu­
tional amendment were made in re5ponse 
to Court decisiona on the subJects of child 
labor laws, Hammer v. Dagenhart, 247 
U .S. 251 (1918) , later overruled in United 
State& v. Darbtl, 312 U.S. 100 (1941>: and 
State legislative apportionment require­
ments, Baker v. Carr, 369 U.S. 186 (1962). 

PROGJ!!NT or aos 

It is not simply the abortion right that 
was created 1n Roe and Doe tha.t is the 
object of my proposed amendment. How­
ever indefensible these decisions as mat­
ters of policy and Jurisprudence, they 
have been distorted further by a series of 
subsequent decisions clarifying the seope 
of this right. Each of them have come in 
response to post-Roe efforts by the States 
to accor1 some measure of protection to 
unborn hwnan llfe, or to establish some 
procedure to insure that the abortiop 
decision was a deliberate, carefully con­
sidered one. In vt.rtua.l.l~• every instance, 
the Supreme Court has struck down these 
exercises. 

In Planned. Parenthood. v. Danforth 
428 U.S. 52 (1976) , the Supreme Court 
held that spousal consent statutes, which 
required the consent to an abortion by 
the father of a fetus, were unconst itu­
tional. See also Coe v. Gerstein 376 F. 
Supp. 695 <SD. Fla. 1974>, affirmed 428 

• U.S. 901 (1976) . The Court in Danforth 
also held that so-called informed con­
sent statutes, which required a physician 
to obtain the written consent of a woman 
after apprising her of the dangers of 
abortion and possible alternatives, were 
constitutional only if the requirements 
were ctoseJ.y related to maternal health 
a!!d not unnecessarily burdensome upon 
the abortion right. See also Freiman v. 
Ashcroft 584 F. 2d 247, affirmed 99 S. Ct. 
1416 <1979). 

In Belotti v. Baird 443 U.S. 622 (1979), 
the Court held that, while parental con­
sent statutes requiring minors to obtain 
the consent of their parents prior to 
having an abortion were not unconsti­
tutional per se, the State must also pro­
vide alternative procedures for obtaining 
an abortion in the event that parental 
consent ls not forthcoming or If the 
minor does not want to request such 
consent. 

See also Planned. Parenthood. v. Dan­
forth. 428 U.S. 52 (1976) . In H L . v. 
Matheson Docket No. 79-5903 <1981>, 
however, the Court upheld a Utah State 
statute prohibiting physicians, under 
narrowlY deflned circumstances, from 
performing an abortion on unemanci­
pated minors without parental notifica­
tion. The statute was drawn extremely 
narrowlY to require such notification "i! 
possible" and to appiy if the minor ls 
living with and dependent upon her 
parents and has made no showing or 
claim of unusual maturity. 

In Colautti v. Franklin, 439 U.S. 379 
(1979), the Court ruled that fetal protec­
tion statutes were generally unconstitu­
tional by reason of being vague and 
.overy broad. Such statut,es, in one man­
ner or another, impose an obligation 
upon a performing doctor to make rea­
sonable efforts to save the ille of an 
aborted fetus. In Colauttl, the Court 
found that such statutes were permis­
sible only with respect to viable fe­
tuses-who by defl.nltion were least in 
need of isuch protection-and that they 
must contain precise standards for de­
terminin, such vlabillty. See also 
Planned Parenthood. v. Danforth, 428 
U.S. 52 <1976) . 

Thus, even at the latest stages of 
pregnancy, the Court refused to flnd a 
signi.flcant interest in the ille of the 
fetus that could be balanced against the 
apparently unrestricted right of the 
woman to terminate her pregnancy at 
will. It ls the progeny of Roe and Doe, 
a.a much as Roe and Doe themselves, to­
ward which my proposed amendment is 
directed. It ls these cases which make 
clear the lengths to which some on the 
Court are prepared to go in defense of 
the abortion right. 

PEDEKALISM AM.ENDMENT 

The proposed amendment would read 
in its entirety : 

The right to abortion la not secured by 
this Cons titution. The Congress and the 
several States shall have the concurrent 
power to restrict and prohibit abortions; 
Provided, That a law ot a State more re­
restr1ct1ve than a law of Congress sball 
govern. 

I t ls language that I hope will be 
scrutinized by my colleagues, by the 
public, and by participants in the hear­
Ing process that will begin next month 
in the Subcommittee on the Constitu­
tion. 

In removing the abortion controversy 
from the Federal Judicial branch, the 
proposed amendment . would place the 
debate within those institutions of Gov­
ernment far better equipped to deal with 
the Issue. By its very nature, the Judici­
ary ls the wrong forum to resolve the 
enormously difflcult problem of abortion. 
Because they cannot control the specific 
types of cases that come before them, 
and because they are llmited in their 
abll!ty to fashion compromise solutions 
to difficult Issue, the courts are entirely 
the wrong place within which to argue 
about abortion. 

The "all or nothing" legalization of 
abortion-on-demand of Roe and Doe has 
done nothing but exacerbate the tensions 
already created by the abortion contro­
versy. Unlike most legislative solutions 
in which some element of deference ls 
paid to mi,Jor political or social or oc­
CUPatf.onal groupings, the abortion de­
cisions involved a small group of seven 
individuals who totally ignored the pas­
sionately held views of a large number of 
the American people. They did this not 
1n response to the unequivocal demands 
of the operative document of our Na­
tion, but in the course of a decision whose 
jurisprudence and whose textual and 
hil,torical foundation in the Constitution 
is at least as suspect as the policies that 
it fostered. 

Let me be clear about what I am say­
ini. I per3onally believe that abortion ls 
an •·aJ.1 or notb.ini" issue. I am lrrecon­
clllablY opposed to abortion. I believe that 
abortion involves the taking o! a human 
ille. It 1s morally, ethically, and-I be­
lieve-constitutionally wrong. Should my 
amendment become part of the Consti­
tution, I would be among those seeking 
the most restrictive State and Federal 
laws with respect to abortion. When a 
greater consensua exists in this country 
on the repugnance of abortion-which 
consensua I belleve will be promoted by 
this amendment--1 will be among those 
seeking a direct constftutlona.l prohibi­
tion on abortion. 

That consensus, unfortunately, does 
not exist yet today. The abortion Issue, if 
it ls to be elevated into an wue of consti­
tutional proportions, should be elevated 
only through the normal consensus­
building procedure of the article V 
amendment process rather than through 
the process of Judicial relnteroretation. 

For the present, I believe that it 1s 
important to reenfranchi.ae all the people 
in fashioning a solution to the abortion 
controversy. That can only be done by 
placing this issue back within the repre­
sentative branches of Government where 
It should have remained all along. 
I would expect that the result would be 
difficult legislative compromises, bitter 
sessions of negotiation and glve-and­
take, and solutions not entlrelY satis­
factory to any single group or individual, 
including myself. 

Although I would expect to continue 
persona.! elforts to secure a total aboli­
tion of abortion In this country. I know 
that I would be able to tolerate a regime 
that permitted some abortions much 
better 1f it were the result of the clear 
will of the citizenry speaking through 
their Tepresentatives than where it has 
been the result ot a small elite Imposing 
their own personal views through the 
pretext of constitutional Interpretation. 

l.mISLATIVZ OP"l'"l'ONQ 

Because the proposed amendment 
would only provide authority to the State 
legislatures and Congress to act on the 
Issue of abortion-without dictating par­
ticular legislative outcomes or policies-­
I would hope that all of my colleagues 
who can distingUish between abortion 
and run-of-the-mill medical operations 
wouI:d consider supporting It. Nothing ls 
mandated by this amendment.~It does 
not get involved with any issues relating 
to "when human ille begins." It does 
not read in "rape" or "Incest" or "med­
ical necessity" exceptions into the Con­
stitution. It does not require any par­
ticular treatment of contraceptives­
which would not be covered by the 
amendment--or abortifaclents or IUD's. 
No questions of tort law or criminal law 
or insurance la.w are inadvertently 
raised. · 

All that the proposed amendment 
would do 15 to "deconstitutionalize" the 
issue of abortion. There would no longer 
be a constitutional right or guarantee of 
abortion. Congress and the States, it is 

· true, could act under the proposed 
amendment to totally prohibit abortion. 
They could prohibit abortions in all but 
narrowly llmited or defined clrcum-
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stances. I would personally support this. 
But, if they chose, they could under­
take far less extensive reforms. They 
could, tor example-

First. Choose only to limit the citcum­
stances of late pregnancies. alone; 

Second. Choose only to Impose obliga­
tions upon physicians to save the lives 
of fetuses capable of surviving an abor­
tion: 

Third. Place limitations upon the ex­
i:erimental and medical research use ot 
fetuses; 

F6urth. Require that women contem­
plating abortion be fully apprised of the 
risks of abortion and alternatives to 
abortion; ' 

Fifth . Requlre some form of parental 
,consent to abortions performed UPoU 
minors; 

Sixth. Require some form of spousal 
consent to abortions performed upon a 
woman; 

Seventh. Establish some minimum 
waiting period before an abortion could 
occur or require some form of profession­
al consultation prior to a.n abortion; 

Eighth. Establish .rights of refusal to 
perform abortions in physicians or 
nurses, or in entire hospitals; 

Ninth. Limit the commerce in abortl­
facient devices; 

Tenth. Limit public advertising by 
abortion clinics and by abortion services. 

The Congress and the States, if they 
chose, could further decide to do noth­
ing about abortion. That, too,. would be 
within their discretion under the pro­
posed amendment. 

XISCELLANEOUS ASPICCTB 

Let me briefly summarize some of the 
technical aspects of the proposed amend­
ment that I have tried to consider care­
fully. I will, of course, look forward to 
hearing testimony on these and other 
aspects of the amendment during the 
upcoming Subcommittee on the Consti­
tution hearings: 

The .. rlght to abortion" rererre<l to 1n 
the first sentence is a right that appar­
ently was derived 1n Roe from' the due 
process clause of the 14th amendment. 
There is some suggestion even in Roe, 
though, that the right may be derived 
from the ninth amendment. Roe at 153. 
There 1s some confusion on this point. 
The purpose of the proposed amendment 
is to abrogate this "right" · whatever its 
alleged constitutional basis. 

There is some disagreement as far as 
w!}ether or not each of the individual 
sentences or the amendment standing 
alone would effectively overturn Roe. I 
believe that they probably would, but 
have chosen to clarify _this Issue by pro­
P~sing that each be placed Into the con­
stitution. Together, it should be exPlicit 
t~at there is no constitutionally based 
right to abortion emanating from any 
provision of t he Constitution that might 
potentially restrict the ability of Con­
gress or the States to legislate with re­
spect to the sub.lect. 

Thf: right to legislate with respect to 
abortion would. of course, be restricted 
by other orovisions of the Constitution 
not relating to a. right to abortion. It 
would be a clear violation of the equal 
protection clause of the 14th amendment, 

for example, for a s tate to distinguish 
between women· on the basis of race 111 
permitting or restricting abortions. 

The concept of "concurrent" pawer to 
legislate with respect to abortions 1s not 
dissimilar to the concept of "concurrent" 
i:ower given Congress and the States t o 
enforce the 18th amendment relating to 
the manufacture, sale, or transpartatton 
of intoxicating beverages. There would be 
separate and independent-not joint­
power in Congress and the States to exer­
cise their territorial limits. National Pro­
hibition CCl3es 253 U.S. 350 <1920) . 

The question of-whether a Federal law 
~acted under the proposed amendment 
would conflict with a State law is largely 
one of statutory construction that can­
not bu approached mechanically~ Simi­
larly, what 1s more or less "restrictive" 
1n the way of placing 11m1ts upon abor­
tion is a matter that cannot l)e sum­
marized through formulas. 

The basic premise of the amendment,, 
however, is this. The Congress would be 
empowered to establish minimum na­
tional standards with respect to abor­
tion, if it chose. Under. the supremacy 
clause of the Constitution, a Federal en­
actment would take precedence over a 
State enactment 1n the case o.! irrecon­
cilable conflict. See for example, State 
v. Gauthier 118 A. 380 (1922> ; State v. 
Ligaarden 230 N.W. 729 <1930); State v. 
Lucia 157 A. 61 (1931> . 

The latter clause of the second sen­
tence, hoPever, would alter this general 
rule of preemption to the extent that a 
State enactment was more restrictive 
of abortion than a congressional enact-
ment. . 

In some respects, the differences be­
tween the more traditional constitu­
tional amendments relating to abortion 
and the immediate amendment a.re not 
as great as appears at first glance. Even 
a proposed amendment that directly 
prohibited abortion would not be self­
enforcing; It would require Federal and 
State ena.bllng legtslatlon. Given that 
the judiciary would-properly-be _re­
luctant to force ~ coequal legisla tive 
branch of government to pass legisla­
tion, there would likely be a major ele­
ment of discretion deposed 1n the leg-' 
islatlve branches of Government under 
even a direct human life amendment. 

Finally, I would note that, because it 
Is a Co~titutlon that we are amending, 
not a legal code, I have placed a priority 
on making clear· the principle that is 
being pursued, not on insuring that each 
and every opportunity for possible cir­
cumvention is forestalled. I am not sure 
that this is possible. 1n this respect, I 
quote again from Professor Noonan: 

The Constit ution Is not addressed to per­
sons of bad win, but to persons-Judges. 
legislators, o fficeholders, citl.zens--who want 
to abide by Its provisions. Therefore, i t ls 
neither necessary nor desirable to draft with 
an eye t o sUly, sophtstical, or evasive Inter­
preta tions. No language can be made tool• 
proof. There Is no language t hat cannot be 
distor ted by evll men or inverted by clever 
men. It Is n ot hard to show the vulnerability 
or any form o! words to lngenJous and In­
sympathetic Interpretation. As the Constltu­
tlon ls not addressed to the wicked or the 
roolL~h. so it Is not addressed to the sophisti­
cal. The Constitution, and any amendment 

to lt, speak to the understanding of those 
who with good will &eek to comprehend the 
purposes ot Its framers. Noonan at 182. 

CONCLtlSfON 

Let me conclude by saying t.o thooe who 
would argue that this amendment rep­
resents a conceJiSlon to, or a compromise 
with. a morally indefensible policy. I do 
not believe that this is true. Not only 
would the proposed amendment overturn 
Roe against Wade, but it would. argu­
ably, go further by clarl!ying tbat Con­
gress, as well as the States, possesses 
authority with respect to abortion. It 
would restore the s~tus quo prior to the 
Roe decision-and then some. 

While I would personally prefer that 
we go further, there can be absolutely no 
doubt in anyone's mind that there 1a not 
currently the kind of cbnsensus for this 
action--ei~er in the country or-in Con­
gress-that would permit this to be done. 
Nor is such a consensus imminent. The 
longer that abortion on demand con­
tinues, the more acceptable that lt be­
comes, the more that it becomes institu­
tionalized. I do not believe that we can 
permit this to happen. · 

Once, however. we can establish in the 
Constitution the principle that abortion 
1s not an ordinary. routine medical oper­
ation, I believe that we can begin to re­
educate all the American people to the 
cruel realities of abortion. Accepts.nee of 
this principle in the organic law of our 
land will better enable us to carry on 
education a.nd Information efforts. · 

The longer that the status quo-un­
restricted abortion-continues to be the 
law or the la.nd, the greater the number 
of citizens who will grow up in this coun­
try oblMous to any other reality, the 
greater the number of citizens who will 
forget that there was a time at which 
abortion was condemned unanimously by 
the States. Not during the Middle Ages 
not during the era of the Founding Pa~ 
thers, not during the industrial revolu­
tion, but during the entirety of our 
No.tion's history through the 1950's and 
the 1960's and up until January 22, 1973. 

. The law Is, in fact, a teacher. We must 
give it that opportunity before it is too 
late, before the lesson goes permanently 
unlearned. 

I urge the support of my colleagues 
for the proposed amendment-not only 
those who share the full extent of my 
concern a.bout abortion, but those as well 
who are uneasy at any aspect of the 
structure that has been erected by the 
Supreme Court, those who are hesitant 
at the process by which the abortion 
revolution has been wrought, and those 
who recognize the social divisions that 
have _been caused this country by a Court 
that ignored the strengths of the demo­
cratic, representative processes of gov­
e~ent in resolving differences among 
c1t1zens. 

I ask unanimous consent that the full 
text of the joint resolution appear at 
th1s point in the RECORD: 

Th~f! being no objection, the joint 
resolution was ordered to be ,printed in 
the RECORD, as follows: 

S .J . REs. 110 
Resolved by the Senate and House of 

Representatives of the United States in 
Congress assembled, (two-thlrd.s of each 
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House concurring therein ) , 'nlat the follow-

. Ing article ls proposed as an amendment to 
the Constitution o! the United States which 
s hall be valld to &11 Intents and purposes as 
part at the constitution when ratified by 
the leglsll,tures o! three-!ou rths at the sev­
eral S tates within seven years from t he date 
of lts subml!Slon by the Congress: 

t•ARnci..s-
·•A right to abortion IS not secured by 

this Constitution. The Congress and the sev­
eral States have tbe concurrent power to'Te­
strlct e.nd prohibit abortions: Prov!ded, 
That a law of a State wbtcb ls more restric­
tAve ihan a law ot Congre68 sha ll govern.", 

ADDITIONAL COSPONSORS 
9, U7 

At the request or Mr. BarrsEN, t.'1.e 
Senator from New York (Mr. D'AMATo) 
and the Senator !ram Iowa ~Mr. ORASS­
LEY) were added as cosponsors of s. 517, 
a bill to amend the Clean Air Act to 
provide for further assessment of the 
validity of the theory concerning de­
pletlon o! ozone in the stratosphere by 
halocarbon compounds before pro~eed­
ing with any further regulation of such 
compaunds, to provide for periodic re­
view of the status of the theory of ozone 
depletion, and for other pun,os,es. 

8. 89' 

At the· request of Mr. MATHIAS, the 
Senator from Michigan (Mr. LEvm> was 
added as a. cosponsor of S. 895, a bill to 
amend the Voting Rights Act of 1965 
to extend certain provisions for an ad­
ditional 10 years, to e.xtend certain 
other provisions for an additional · 7 
yea.rs, and for other purposes. 

s. 953 

At the request ot Mr. HEFLI°N, the 
Senator !rom Louisiana (Mr. JOHNSTON) 
and the Senator from Washington CMr. 
JACKSO:N) were added as cosponsors of 
S. 953, a bill to create a program to 
combat violent crime in the United 
States, and !oi' other 'purposes. 

8 . 9U 

At the request of Mr. HEFLIN, the Sen­
ator from Louisiana <Mr. JOHNSTON) 
was added as a c06ponsor of S. 954, a 
bill to amend title 18 and the Omnibus 
Crime Control and Safe Streets Act of 
1974 and !or other purposes. 

s , 1142 

was added as a. cosponsor ot s. 1235, a 
bill to exempt certa.in matters relating 
to the Central Intelligence Agency from 
the disclosure reqUirements o! titJe 5, 
Unlted States Code. 

a. U28 

At the request of Mr. TsoNGAS, the 
Senator from Maine (Mr. MncHnL) , 
the Senator from Connecticut CMr. 
Dono>, the Senator from Michigan <Mr. 
LEvm>, and the· Senator from Montana 
<Mr. BAucus) were added as cosponsors 
of s. 1323, a bill to amend ·the Internal 
Revenue Code of 195t with respect to the 
residential energy and 1nvestment tax 
energy credits, and for other purposes. 

s. 1378 

At the request of Mr. JzPSEN, the Sen­
ator from Utah <Mr. HATCH) was added 
as a. cosponsor of S. 1378, a bill to 
strengthen the American family and to 
promote the virtues of family life 
through education, tax a.ssistance, and 
related measures. 

8. 1532 

At the request of Mr. HEFLIN, the Sen­
ator from Arkansas (Mr, BUMPERS), and 
the Sena.tor from Ohio (Mr. METZEN­
BAux) were added aa cosponsors of 
s. 1532, a bill to amend the Federal 
Rules of Criminal Procedure and the 
Federal Rules of Civil Procedure wtth 
respect to examination of prospective 
Jurors. 

8. U89 

At the request of Mr. HEFLIN, the Sen­
ator from North Dakota (Mr. ANDREWS) 
was added as a. cosponsor of S. 1589, a 
bill to improve the security of the elec­
tric power generation and transmission 
system in the United States. 

SENATE JOINT RES0Lt7TION 9T 

At the request of Mr. MITCHELL, the 
Senator from South Dakota <Mr. PRESS­
LER), and the Senator from Oregon <Mr. 
PAcxwooD) were added as cosponsors of 
Senate Joint Resolution 97, a joint res­
olution to designate the second full week 
in October as "National Legal Secre­
taries' Court Observance Week." 

SENATE JOINT JU:BOL'OTION 106 

granting of exit visas for Irina and Boris 
Ghlnis and their children, Julia and Allis 
Ghinis , for depart ure from the Soviet 
Union. 

$£NATE R&sOLUTION 199 

At the request of Mr. NUNN, the Sen­
ator from South carolina <Mr. HoL­
LL'IGS), the Senator from Oregon (Mr. , 
HATFIELD) , the Senator from Cali!ornla 
<Mr. HAYAKAWA), the Senator from Tex­
as (Mr, TOWER), the Senator from 
Florida (Mr. CHILES), the Senator from 
Oklahoma <Mr. BOREN) , the Senator 
from Minnesota (Mr. DURENBERCEll). the 
Senator from PeIU1sylvania <Mr. 
SPECTER). the Senator from Kent ucky 
<Mr. HUDDLESTO.N) , the Senator rrom 
Arizona (Mr. GOLDWATER) . the Senator 
from North Carolina (Mr. HELMS), the 
Senator from Tennessee <Mr. SASSER) , 
the Senator from Connecticut (Mr. 
WEICKJ:R) , the Senator from Washington 
<Mr. JACKSON), the Sen ator· from New 
York (Mr, D'AMATO), the Senator from 
Michigan (Mr. LEvm>, the Senator from 
Mississippi <Mr. COCHRAN) , the Senator 
from Nebraska (Mr. ZORINSKY). the Sen· 
ator from Rhode Island <Mr. PELL), the 
Senator from West Virginia <Mr. Rill• 
DOLPH). the Senator from Hawatt <Mr. 
INOUYE). the Sena.tor from South Dakota 
<Mr. ABDNOR >, the Senator from Wiscon­
sin <Mr. KAsnN>, the Senator from 
Alaska (Mr. MURKOWSKI). '8.Dd the Sen­
ator from Dllnol.s <Mr. PERCY) were 
added as cosponsors of Senate Resolu­
tion 199, a resolution to authorize "Na­
tional Pro(iuctivity D.nprovement Week." 

SENATll RJ:SOLUTION 211 

At the request of Mr. BENTSEN, the 
Senator from West Virginia <Mr. ROBERT 
c. BYRD) was added as a cosponsor of 
Senate Resolution 211, a resolution call­
ing on the Governors of .the Federal Re• 
serve System to encourage ~ts to make 
loans available for productive uses while 
eliminating loans for speculative and 
unproductive uses. 

SENATE RESOLUTION 213-RESOLU­
TION AUTHORIZING ·SUPPLEMEN­
TAL EXPENDITURES BY THE COM­
MITrEE ON THE JUDICIARY At the request of Mr. LAxALT, the Sen­

ator from Wisconsin <Mr. KAsTD>, the 
Senator from Maryland <Mr. MAmIA.s,, 
the Senator from Alabama <Mr. Dl:N­
TON), the Senator from California <Mr. 
CRA:NSTON), the Senator from Louisiana 
(Mr. JOHNSTON). the Senator from. Texas 
<Mr. BENTSEN) , . and the Senator from 
Kansas (Mr. Dou> were added as co­
sponsors of Senate Joint Resolution 105, 
a Joint resolution to designate October 
1981 as "National PTA Membershil> 
Month." 

Mr. THURMOND (for himself and Mr. 
BIDEN) submitted the following resolu­
tion; Which was referred to the OOmmJt. 
tee on the Jndicia.ry: 

SENATE CONC;tnllNT llESOL'OTlON 3 2 

s. R£s. 213 
Resolved, That section 2 ot the senate 

Resolution 53, Nlnety-aevmtb Congress, 
agreed to March 31 (leglalathe day, Pebru­
ary 16), 1981, la amended b:, atnktng ~ 

<the amounts "'4.272.722" and "'172,490" and 
lnsert1ng 1n Ueu thereof "'4,425.690" and 
"$179,990." , respec~vely, 

At the request ot Mr. HEFLIN, the 
Senator from Montana CMr. MELCHER> 
was added as a cosponsor of S. 1142, a 
bill to amend the National Traffic and 
Motor Vehicle Saf.ety Act of 1966 to 
authorize ·the Secretary of Transparta­
tion to require tire dealers or distributors 
to provide first purchasers with a form 
to assist manufacturers in compiling 
tire detects if th~ Secretary determines 
such notice is n ecessary in the interest 
of motor vehicle safety, 

8. 1168 

At the request of Mr. H Ef'l.IN, t he Sen­
ator from Alabama <Mr. DENTo~>, was 
added as a cosponsor of s . 1158, a btll 
for the relief of Christina Boltz Sidders. 

· At the request ·of Mr. MATHIAS, the 
Senator from Texas <Mr. BENTSEN) was 
added as a cosponsor ·of Senate Concur­
rent Resolution 32, a concurrent resolu­
tion authorizing a bust or statute of Dr. 
Martin-Luther King, Jr., to be placed 1n 
the Capitol. 

NOTICE OF HEARINGS 
SUDCOMlllTTEK '?N rm:t!GY UCULATION 

Mr. HUMPHREY. Mr. President, I 
would like to announce for the tntorma­
tion of the Senate a.nd the public that 
the oversight hearings previously sched­
uled before the Subcommittee on Energy 
Regulation tor M'Onda y, November 2 and 
Tuesday, November 3 to consider the 
implementation o! title I of the Natural 
Gas Policy Act ot 1978 ha ve been 
canceled. 

8 , 123 5 

At the request O! Mr. D'AMATO, the 
Senator from Ariz!?na <Mr. DECoNcrnr> 

At the request of Mr. HEFLIN, the Sen­
ator from Alabama U.fr. DENTON) was 
added as a cosponsor of S~nate Resolu­
tion 77, a resolution relating to the 



-

.. .?.~ ..... CONGRESS 

1st 
··--- SESSION S. J. RES. 

(Non.-Flll ln all blank line• e>.• 
cepl t.hoH provided for t he 
dAte, number, and rererence of 
ruolutlon. ) 
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introduced the following joint resolution: which was read twice and referred to the Committee 

on ···--·-·--·······- - ··-···- ··-··-··---- ---·- ··-·---·--

JOINT RESOLUTION 

(Insert title of joint r0&oluUon horo) 

To amend the Constitution to establish legislative authori ty 
in Congress and the States with respect to abortion. 
Ruolved by the Senate and House of Representatives of the United States of 

America in Congress Msembled, (two-thirds of each House concurring 

therein), That the following article is proposed as an amend­

ment to the Constitution of the United States which shal l be 

valid to all intents and purposes as part of the Constitution 

when ratified by the legislatures of three-fourths of the 

several States within seven years from the date of its sub­

mission by the Congress: 

"ARTICLE ---

"A right to abortio n i S not secured by this Constitution. 

The Congress and the several States shall have the concurren t 

power to restrict and prohibit abortions: Provided, That a 

law of a State whic h is mor e r e strictive than a law of Con-

grcss s hu.11 gove r n . " . 
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TITLE X . 

Department of HHS 

Authorized for $130 million for FY 1981-81 for family 
planning services. 

This total infrastructure was built by people. of the 
following convictions·:-

a) Pro-abortion 
b) Anti-rights of parents to know or have input into 

·a minor's access to abortion or contraceptive in~ 
formation, referral, etc. 

Only top-level officials can be changed -- no way to 
change infrastructure ... 

Solution~ · 

Comment: 

1. Progressively de-fund and at least p~rtly dissolve 
this program. 

2. Rebuilt it through Senator Denton's bill, the 
Adolescent Family Life Program, authorized for 
$30 million for FY 81-82. It imbodies: 

I 

a) Pro-life 
b) Parent involvement 
c) Discourages promiscuity and encourages 

sexual restraint among teenagers. 

It is probable that a high percent of the present 
functionaries who make up the infrastructure of of Title X do not 
support the administration. 

It is .anticipated that a new family planning structure 
erected upon the "Denton" concept would enthusiastically support 
the administration. 
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MEMORANDUM 

To: Board of Directors and State Offices 

Swi.~·:J4 I N,tl 1• ,n1:il P , t~'i'i Oldq - 5 29 I 4 th Street . N W - ~ 
V'J,1~h lllQIOn . 0 c. irio~,, - (202) 6~ll 439G 

State Legislative Coordinators and Citize~_ Lobbyists 

Douglas Johnson/ Legislative Director 

Re: Title X Funding 

Date:· September 1, 1981 

General background: 
government's largest 
Year 1 9 8 1 • 0 f th i s , 
and $88.3 million to 
research. 

Title X of the Public Health Service Act is the federal 
family planning program, ~eceiving $250.3 million in Fiscal 
$162 million went for family planning services (clin1cs, etc . ), 
the National Institutes of Health for family planning biomedical 

Title X abuses were outlined in the Fact Sheet recently prepared b~ Jack Klenk of 
the Republican Steering Committee, which I sent to Board members and State Offices 
In July. I encourage you to review that document. 

Recent developments: Earlier this year the Reagan AdministratJon proposed folding 
· Title X into a block grant. This would have increased state control over the 
administration and funding levels of family · planning programs. But Planned 
Parenthood and similar groups have many powerful. defenders in Con~ress, among 
them Rep. Henry Waxman (D-Ca.), chairman of the Health and Environment Subcommittee, 
who adamantly insisted that Title X must be reauthorized as a federally administered 
categorical program. After a protracted stalemate in a Senate-House conference 
committee in late July, Title X was reauthorized (re-enacted) as a categorical program 
for three more years, as part of the Reagan Administration's omnibus budget 
reconciliation bill. 

Although the House conferees were successful in their major goal of reauthorizing 
Title X, they made several concessions to the chairman of the Senate co,1ferees, 
Sen. Orrin Hatch (R-Utah)~ a leading foe of Title X. They agreed to lift the 
ag~ restriction which had delayed the nomination of Dr. C. Everett Koop to be 
Surgeon General, thus clearing the way for Senate confirmation proceedings later 
this month. They also wrote into the budget bill a new program to address t.he 
adolescent pregnancy problem. The new program, which has a pro-life thrust, is 
call~d the Adolescent Family Life (AFL) program. The program was originally 
lntroduced by Sen . Jeremiah Denton (R-Al . ) as a separate bill (S. 1090), but under 
the conference committee trade-off it became law as part of the budget bill, 
without going through the usual legislative process . S. 1090 was usually referred 
to In ·the press as 11 the chastity bi 11. 0 

Authorizations and appropriations: The budget bi·tl authorized FY 82 funding levels 
for most federal programs. Authorized funding levels gene rally serve as ceilings. 
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The actual FY 82 funding levels will be set in upcoming appropriations bills. 
Appropriations for bo~h Title X and AFL will be included in the Labor-Health & 
Human Services-Education Appropriations Bill. Like other appropriations bills, 
the Labor-HHS bill is supposed to be enacted by the end of the fiscal year 
(Sept. 30). But since the bill has not yet come out of subcommittee in either 
house, Congress almost certainly will have to pass a "continuing resolution" to 
continue current funding levels for at least a few weeks while the bill goes through 
the legislative process. 

Although the bill may not be enacted until sometime in October, important decisions 
regarding funding for Title X and AFL will be made in subcommittee and committee 
soon after Congress returns from recess September 9. 

The budget bill included an authorization ·of $130 million for Title X for FY 82 . 
The AFL program was authorized for $30 million. The Reagan Administration has not 
yet released its recommendations for actual appropriations for these two programs. 
But rumor has it that the Administration may ask for full funding of Title X 
($1)0 million), but only $11 million for AFL. 

What we can do: Our goals are two: (1) to obtain full funding of AFL ($30 
million), and (2) to cut the Title X appropriation as much as possible. 

-A number of conservative and pro-family groups have already laun~hed a grassroots 
letterwriting campaign, urging that Congress appropriate onl-y $85 m'illion to Title 
X • . Even a reduction to $100 million would have a significant impact on the Planned 
Parenthood "network." 

J. have been in contact directly or indirectly with several key Senate offices in 
support of this effort. But I believe that the NRLC Legislative Office should 
.maintain a somewh~t low profile on this matter . The effort to slash Title X 
funding will be viewed by some (including some members of Congress who support 
NRLC's positioo on other issues) as an attack on family p-lanning per~- Particularly 
in this sensitive area, each NRLC state affiliate must proceed as it determines 

--,tll be most appropriate and effective with its own congressional delegation. Some 
of y~u may choose to add this issue to the already lengthy list of subjects for 
grassroots letterwriting to Congress during September (along with the items outlined 
in the August 19 LEGISLATIVE ALERT). Others may simply··wish to quietly contact 
congressmen regarding some of the points noted below. 

·Arguments for drastically reducing funding for Title X include the following: 

(1) The new Adolescent Family Life (AFL) program has a pro-life orientation . It 
will be administered by Marjory Mecklenburg, director of the Office of Adolescent 
Pregnancy Programs and a former chairman of the board of NRLC. Among other goals, 
the program is intended to help pregnant adolescents deal with their situations in 
responsible, humane ways. Family involvement and the adoption option will be 
encouraged. The law contains tight restrictions on abortion referrals . But the 
program cannot have a fair trial without full funding ($30 million) . Since AFL 
f~ directed towards adolescents, a group currently heavily served by Title X-

, . 

funded facilities, it is appropriate even on simple fiscal grounds to avoid duplication _ 
of services by reducing Title X by at J~ast $20 million (and, in effect , transferring this 
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amount to fully fund AFL). 

(2) Although Title X has always contained a provision prohibiting funds from 
going to programs "where abortion is a method of family planning,t' Title Xis 
a primary source of funding for Planned Par~nthood corporations and other abortion­
promoti'ng organizations. Planned Parenthood alone. channels countless thousands 
of girls and women into abortion clinics every year. Jeannie Rosoff, a vice 
presldent of the Planned Parenthood Federation of America (PPFA) has written, 
"There is no basis for believing that the prohibition of Title X funds for 
abortion as a method of family planning was intended to prohibit the use.of such 
funds for abortion counseling and referral or even promotion and encouragement 
of abortiori. 11 PPFA President Faye Wattleton confirmed this . stance before a 
Senate subcommittee last March. 1 

(3) Planned Parenthood and similiar agencies are taking increasingly active 
political roles in opposing the pro-life movement. For example, ·Planned Pa~enthood 
Is expanding rts · lobbying efforts in Washington and in state capitols, buying 
antl-HLA ·ads in major publications, etc. While -most PP branches probably a·re 
careful not .to directly use public funds for such p~rposes, the massive flow 
of tax money into PP coffers sustains the entire PP infrastructure and permits 
PP to devote the funds which it receives from private _sources (such. as direct 
mall) to overtly political purposes. 

·(4) In a study released on June 19, the General Accounting Office (GAO} reported 
that Title X funded facili.ties are encouraging unnecessary- repeat visits by client-s, 
wasting from $6 to $13 million a year. Many such facilities also routinely provide 
certain medical tests and "educational" programs to clients who do. not need thelJl, 

. wasting a ."substantial" ·additional amount, sai~ the GAO. 

Congress will begin work on the Labor--HHS Appropriations Bill immediately 
after reconvening September 9. Lobbying efforts should be focused upon members of 
the Senate Appropriations Committee, listed below, and particularly upon those 
committee members who also sit on the Labor--HHS Subcommittee · (indicated by under­
scoring). Members of the House Appropriations Committee should also be contacted, 

_particularly those who sit on the Labor--HEW Subcommittee (also underscored). 
Members of either house who would be sympathetic on this issue should be contacted 
even if they do not sit on these committees. Please transmit to the Legislative 
Office ·any feedback (positive .or negative) which you receive from your congressmen. 

SENATE APPROPRIATIONS COMMITTEE 

Republicans: Hatfield (chairman), Stevens, Weicker, McClure, Laxalt, Garn, Schmitt, 
Cochran, Andrews, Abdnor, Kasten, D'Amato, Mattingly, Rudman, Specter. 

Democrats: Proxmi-re, Stennis,~ (\.I. Va.), Inouye, Hollings, Eagleton, Chiles, 
Johnston, Huddleston, Burdick; Leahy, Sasser, DeConcini, Bumpers. 
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HOUSE APPROPRIATIONS COMMITTEE 

Democrats : Whitten, chairman, Boland, Natcher, Smith (Iowa), Addabbo, Long (Md.), 
Yates, Obey, Roybal, Stokes, Bevill, Chappell, Alexander, Murtha, Traxler, Early, 
Wilson, Boggs, Benjamin, Dicks, McHugh, Ginn, Lehman·, Hightower., Sabo, Dixon·, 
Fazio, Hefner, AuCoin, Akaka, Watkins, Gray . Dwyer . 

Republicans: Conte, McDade, Edwards (Ala . ), Myers, Robinson, Hiller (Ohio), 
Coughlin, Young (Fl.), Kemp, Regula, Burgener, O'Brien, Smith (Neb.), Rudd, Pursell, 
Edwards (Ok.), Livingston , Green (NY), Loeffler, lewis, Campbell ; Porter . 

.. 

.. 
--- ,,. 

-- -



Hyde Amendment (Sen. Hatfield) 

Ashbrook Amendment. (Sen. Hatfield) 

3. Title X (Denton bill) 
I . 

· 4. Confirmation, Dr. Koop 

5. Confirmation, Judge O'Connor 

6. Human Life Amendment - Hearings Oct. 5 

7. Human Life Bill 
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Nuclear Policy on Hold 

Until After French Vote 

The government of new French 
President Frani;ois Mitterand has in­
creased speculation about the future 
of the world's most flourishing nuclear 
power program by ordering a freeze 
on new nuclear power projects. The 
order does not affect plants already 
under construction. Broad govern­
ment policy on nuclear matters is not 
expected to be defined until after a 
promised debate next fall in the new 
parliament that will be chosen in the 
impending French elections. 

The freeze is consistent with a 
promise in the campaign platform of 
Mitterand's Socialist Party to com­
plete reactors now being built but not 
to make major decisions about the 
inherited, highly ambitious nuclear 
power program (Science, 22 August 
1980, p. 884) until after a national 
debate on energy. 

Suspension of nuclear testing at 
France's Mururoa test site in the 
South Pacific was announced by the 
defense ministry at the end of May; 
the suspension was lifted a few days 
later. Policy decisions on strategic 
arms and nonproliferation issues also 
will await reconstitution of the govern­
ment after the elections. 

On the matter of nuclear power, 
Mitterand played a cautious hand dur­
ing the campaign, adhering generally 
to the party platform. Within the So­
cialist Party, attitudes on nuclear en­
ergy range from outright opposition to 
solid support of the big nuclear power 
program, including breeder reactors. 
(The party platform calls for comple­
tion of the Super-Phenix breeder, but 
beyond that is noncommittal.) 

Since the presidential election, the 
nuclear power issue that has drawn 
the most attention has been a contro­
versial plan to build four 1300-mega­
watt power reactors near the coastal 
village of Plogoff in Brittany. The proj­
ect has attracted bitter local opposi­
tion and been given symbolic status 
by the vigorous national antinuclear 
movement. 

Mitterand's appointee to the newly 
created post of Minister of the Sea 
appeared to be playing to this constit­
uency when he announced that the 
Plogoff project had been "canceled." 

Franfois Mitterand 

An under secretary of the energy min­
istry, however, followed smartly with a 
clarifying statement that Plogoff was 
simply included in the freeze. 

Both the Communist Party on the 
Left and conservatives on the Right 
strongly support nuclear power so 
Plogoff is a symbol for them too. With 
crucial elections looming, the govern­
ment seems to have sought to pull the 
plug on the Plogoff issue. 

-John Walsh 

Human Life Bill / 

Arouses More Opposition 

Nearly 1300 scientists and re­
searchers from Harvard, MIT, Bran­
deis, and Tufts have joined the grow­
ing chorus of those opposed to the 
controversial "Human Life" bill (S . . 
158) now being considered in the 
Senate (Science, 8 May, p. 648). The 
bill attempts to bar abortion by declar­
ing that protected human life begins at 
the moment of conception, an idea the 
bill claims is supported by "present 
day scientific evidence." 

This premise is "a misuse and a 
misunderstanding of science," ac­
cording to the petition signed by 1283 
scientists, including 147 faculty mem­
bers and six Nobel laureates. Taking 
a cue from a resolution passed re­
cently by the National Academy of 
Sciences, the petition states that "sci­
ence cannot define the moment at 
which 'actual human life' begins." The 
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signers also deplored Congress's at­
tempt to undermine what they said are 
reproductive rights of women guaran­
teed by the Supreme Court. 

The petition was written by a newly 
formed group calling itself Harvard 
Scientists for Reproductive Health. 
The six Nobelists who signed were 
David Baltimore and Salvador Luria of 
MIT, and Walter Gilbert, William Lips­
comb, George Wald, and Konrad 
Bloch of Harvard. Also signing were 
the chairmen of the Harvard, Tufts, 
and Brandeis biology departments. 

Similar opposition has been ex-

.' 

:­. 
• 

-

press_ed by the American Medical As- ~ 

sociation (AMA), whose board of .;: ~ I 
trustees recently voted to lobby ac- _.;-. -~ 
lively against the bill. An AMA spokes- ,::· 1 
man says the bill raises a possibility :. · 1 
that a fetus has legal rights that would __ -;; ,i 

compete with a need to protect a ~ j 
mother's health. - ·--~ 

_The Reagan Administration has :: 
thus far avoided comment 0_!1_ t~ ~ill, .· ·: 
and there are signs that it wants to .. . 
avoid becoming embroiled inthe con­
troversy. In recent testimony oefore 
the Senate judiciary subcommittee, 
the Department of Health and Human 
Services deliberately downplayed sta-
tistics showing a sharp decline in mor-
tality from abortion since Its legaliza- - -, 
lion in 1973. 

These and other data showing that 
abortion posesless health risk than 
childbirth were scheduled for presen­
tation on 20 May by Ward Cates,~chief 
of the abortion surveillance branch of 
the Centers for Disease Control in At­
lanta. Cates was told at the last min-
ute that his boss, Carl Tyler, head of 
CDC's family planning division, would 
present the testimony in abbreviated 

\. 

fashion instead. Cates was told that( -.. · 
CDC \Vas acting on direct orders from r-

the office of HHS Secretary Richard ·-
Schweiker, an avowed foe of abortion. 

The statistics that made the depart• 
ment uneasy showed, among other 
things, that the abortion rate has not 
increased since its legalization-that 
legal abortions have merely substitut­
ed for previously illegal ones. Cates's 
testimony also claimed that legalized 
abortion policies have provided teen­
agers with alternatives to entering 
high-risk marriages, and that outpa­
tient abortion services provide a mod­
el for convenient, low-cost services 
related to family planning and sex. 

Science was unable to get an ex-
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~---------------------Briefing 
planation from HHS for its decision on 
the testimony and thus could not de­
termine if it was caused by Schwei­
ker's opposition to the message or 
merely by a desire to avoid making 
CDC, a fact-gathering agency, a tar-

' get for politicians. Cates says he 
hopes to publish his testimony in a 

, scientific journal.-R. Jeffrey Smith 

World Bank Puts Off 

Energy Lending Plans 

The executive directors of the 
World Bank have bowed to pressure 
from the Reagan Administration by 
postponing an expansion of the 
Bank's lending for energy develop­
ment in the Third World. The decision, 
taken at a meetinr on 4 June, will give 
the Administratio· , , :iore time to deter­
mine whether to ~• 11.,port such a move. 

The Bank alre .'' !y intends to lend 
about $13 billion tor energy projects 
over the next 5 years, but it believes 
that at least an additional $12 billion 
will be needed . to help developing 
countries reduce their dependence on 
imported oil. Bank officials have been 
drafting plans to establish a separate 
affiliate to fund energy projects, but 
the Reagan Administration said in 
February that it could not support 
such a step at that time (Science, 3 
April, p. 21 ). As part of an internal 
review of U.S. policies for the World 
Bank and other multilateral lending 
institutions, the Administration is now 
trying to decide whether it should sup­
port any expansion of the Bank's cur­
rent energy lending plans. 

The review, which is being headed 
by the Treasury Department, will not 
be completed for several weeks. Ac­
cording to Administration sources, 
there is at present a divergence of 
opinions, with officials from the State 
Department arguing in favor of an 
expanded Bank lending program 
while officials from the Treasury De­
partment and the Office of Manage­
ment and Budget are opposed. 

Meanwhile, the Bank's president• 
elect, A. W. Clausen, has already 
gone on record in support not only of 
expanding the World Bank's energy 
programs but of setting up a separate 
energy affiliate as well. In an interview 
with the Washington Post, Clausen 
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A. W. Clausen 

said he is "gung-ho for energy." He 
said that he will "very carefully ana­
lyze the arguments raised against an 
energy affiliate, and if there is some 
other way to do it, O.K. But the main 
idea is to get the energy." Clausen, 
who was formerly chief executive offi­
cer of the Bank of America, takes over 
at the World Bank on 1 July. 

-Colin Norman 

FDA Plans Action 

on Sodium in Foods 

Arthur Hayes, commissioner of the 
Food and Drug Administration, says 
that one of his first priorities is to find a 
way to lower the sodium content of 
processed foods. Hayes, who former­
ly directed the hypertension clinic at 
Hershey Medical Center (Science, 17 
April, p. 310), says he will soon begin 
meeting with industry representatives 
to seek voluntary reductions. 

Hayes made the comments at a 
recent meeting of the Food and Drug 
Law Institute to commemorate the 
75th anniversary of the enactment of 
the Food and Drugs Act. Earlier, Rich­
ard Schweiker, Secretary of Health 
and Human Services, also sai<;l he is 
interested "in bringing more informa­
tion about sodium to the attention of 
the public, especially the 60 million 
Americans who have or are at risk for 
hypertension." 

Schweiker also conveyed his ap-

proval of pending legislation to extend 
a moratorium on the ban on saccha· 
rin, as well as legislation to extend the 
patent life of new drugs, an issue high 
on the pharmaceutical industry's 
agenda. Schweiker said he had asked 
Hayes to find ways of accelerating the 
drug review process and tearing down 
"unnecessary government imposed 
barriers" to new innovations. 

Hayes said he planned to review all 
existing FDA regulations, to upgrade 
FDA's deteriorating animal testing 
laboratories, and to continue the effort 
of his precedessors to consolidate 
FDA's offices at a single site in the 
Washington suburbs. 

-R. Jeffrey Smith 

- --~ 

It Is Illegal to Say 

That One Is Sane 

Last December, Alexei Nikitin, a 
Ukrainian . mining engineer, ap­
proached Western newspaper corre• 
spondents with a tale of unsafe wo(k· 
ing conditions in Soviet mines. Sc;viet 
authorities promptly arrested him and 
sent him to a psychiatric hospital, 
where he had previously been in­
terned with a diagnosis of "psycho­
pathological-simple form," a rubric 
often used to describe simple dissent. 

Anatoly Koryagin, a psychiatrist 
who has examined a number of im• 
prisoned Soviet dissidents, inter­
viewed Nikitin and judged him "totally 
healthy." For making this assess­
ment, which he later conveyed to 
Western journalists, Koryagin, 42, 
was sentenced last week to a maxi­
mum term of 7 years in prison and 5 
years of internal exile. 

He is the las: person connected 
with the Working · Commission to In· 
vestigate the Use of Psychiatry for 
Political Purposes to be arrested or 
forced to leave the country. Each of 
the commission's five members has 
been sentenced to a long prison term, 
rendering it largely ineffec!ual. Korya­
gin's arrest was the subject of a~peals 
b the National Academy of Sciences 
c~mmittee on human rights: _the 
American Psychological Assoc,at,o_n. 
and Amnesty International: His trial 
lasted 3 days and th~ olltc1al charge 
was anti-Soviet agitation. 

-R. Jeffrey Smith 
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United States Government Office of 
Personnel Management MEMORANDUM 

Subject: Abortion Coverage in Health Insurance 
Policies 

Date: April 17, 1981 
In Reply Refer To: 

From: D~nal d J. D~ ~ -
Di rector Your Reference: 

To: Edwin W. Meese III 
Counsel l or to the President 
The White House 

You asked at our meeting the other day whether health 
insurance pol icies cover abortions . 

We did a quick survey of the eight major health insurance 
companies. Four of them said that abortion coverage or 
noncoverage is a negotiable item for their group insurance 
policies. All eight , however , say that most of their 
g r oup policies do cover abortions. 

Mutual of Omaha, the largest, did however say that some 
of their larger policies do exclude abortions . 

One can conclude, then, that the norm is to cover abort i ons, 
but that it is not unique to exclude abortions from coverage. 

I hope this information will assist you in your thinking 
on this subject. 

~~ 
~~ 

\. (o fl' . 
, 1u ~ON 101-67-2 

OPM Form 631 
January 1979 
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T HERE ARE DAYS-Friday .was one-when America's secular politicians are getting in their ef­
:. nature does in fact seem to be imitating art, art forts to make law on this question. · 
~eing, in this case, the old "Saturday Night Live." That brings us to what may have been the second 
:We have in mind what must be the most preposter- silliest, most inappropriate and off-the-mark argu­
ous news of the century: "A Senate subcommittee ment of the week: that concerning the abortion­
yesterday decided, by a 3-to-2 party-line vote, that credentials-we can think of no other way to put it · 
human life begins at conception ... " Well, we -of Sandra Day O'Connor to serve on the Supreme 
thought, thank God the five of them finally made up Court. Consistency does not seem -to be an excessive 
their minds. What greater authorities could one ask burden on those fighting her on these grounds. First 
tor on this matter, after all, than the members of the it is argued that what is wanted in a Supreme Court 
subcommittee on the separation of powers of the justice is, above all, a penchant for merely interpret­
U.S. Senate? And what more appropriate way to de- ing and applying the law, as distinct from making it; 
cide such an issue than by an up or down vote of five in the next breath it is earn!lstly argued that Mrs. 
politicians? As the fellow said, only in America. O'Connor should be made to commit herself to a 
: It did occur to us that there is a certain contradic- policy position on abortion; this last, of course, has 
:tion in the position of t]:iose who have been-advocat- everything to do _with making law and much less to 
fog such a finding by the U.S. Congress. For in do with application or interpretation or the rest of 
:those few hours of the day when they are not seek- that modest mandate that goes by the name of strict 
fog to guarantee that the human fetus will enjoy all constructionism. , 
:the legal rights of a human being, they are seeking We cannot say that the anti-anti-abortion forces, 
:to guarantee that human beings will enjoy as few commenting on. this, have been a· lot more helpful. 
:tights as possible. This lobby is ~ot e.xactly what The whole argument is askew, about the wrong thing : 
:you would call a great civil, human or· legal rights -too much on political result, not enough on how · 
:crowd. They may be terrific on getting you born. and why that result was reached. It avails little in­
:But once you're born it seems as though the first sight. into the .woman's qualifications, thinking or 
:thing they want to do is unplug your television and prospective temper as a jurist. Her so-called "pro­
:lift your passport. . abortion" choices in the pas.t may well have repre­
:: The legislative vehicle of this theological finding is sented a very conservative (i.e., strict construction­
:something that has been nicknamed the human life ist) reading of the law at issue and of the permissible 
:bill. It is the handiwork of Sen. John East of North reach of politicians. Tell us whether that's libe~al or 
:Carolina who was .sent here by the Lord (we decided conservative, pro- or anti-abortion, good or bad fo 
:this by a 4-to-3 vote) to make Sen. Jesse Helms look human life. 
:iiberal. His bill is intended to circumvent the Su- We think Mr. Reagan has probably got himself a 
:preme Court's 1973 finding that a variety of anti- conservative jurist. Maybe it's time for some redefi­
.abortion laws theri existing were .not constitutional. · nitions here. Will someone please explain how this 
:It is terrible legislation, and even some of those who . currently noisy, politically weird and truly far-out . 
'favor .a constitutional amendment banning abortion group of people pressing for ever more involvement 
:think so. What is good about it is that it serves as an by an all-powerful state in American citizens' private 
.illustration of how absolutely out of line-how far lives and private choices got to be called "conserva­
beyond their competence, expertise and authority- tive" in the first place? 

,, 




