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#29923.296 S.L.C.

AMENDMENT NO. ___ Calerdar Nc. ___
Purpose: To insert the ccmpromise substitute.
IN THE SENATE OF THE UNITED STATES--99th Cona., 2d Sess.
S. 2334

To amend section 287 of title 18, United States Code, to prchibit
Members of Congress and officers and employees of any branch
of the United States Government from attempting tc influence
the United States Government or from representing or acdvising
a fcreign entity for a proscribed period after such officer
or employee leaves Gcvernment service, and for other

purposes.

Referred to the Committee c¢n and
ordered tc be printed

Ordered to lie on the table and to be printed

Amendment In the Nature of a Substitute intended to he propcsed
by ML e ===mmmmmme e

viz:

1 Strike all after the enacting clause and insert in lieu
2 thereof the following:

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the ‘‘*Integrity in Post

S Employment Act of 1986°°.

6 SEC. 2. STRENGTHENING THE CURRENT PROVISIONS OF SECTION 207
7 OF TITLE 18.

8 (a) Increased Penalty for Willful Violation.--The matter
9 after subsection (c) beginning **shall be fined“® 1s amended
18 by inserting after the peric1 at the end thereof the

11 following: *‘*Whoever willfully viclates subsection (a), (b),



19
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2299283.296 S.L.C.

2
or (c) shall be fined not more than $256,000 or irprisoned
not more than five years, or both.‘’.

(b) Forfelture of Illegal Proceeds.--The matter after
subsection (c) beginning with *‘*shall be fined’’, as amended
by subsection (a) of this section, i1s further amended by
inserting at the end thereof the following: *‘Any proceeds
recelved 1n violation of the prrovisions of subsection (a),
(b), or (c) shall be subject to fcrfeiture to the United
States in a civil action brought Lty the Attorney General.’’.

(c) Removal of Office ot Government Ethics Authority.--
(1) Section 287 of title 18, United States Code, is amended
by strikihq out subsection (e).

(2) Subsections (f) thrcugh (J) of section 227 of title
18, United States Code, are redesignated as subsections (e)
through (1), respectively.

(d) One-Year Prohibition on Contact with Federal
Government for High Level Officials and Inclusion of All
Officers or Employees of the Three Branches of Government
Employed at or Above GS-16 in Current Provisions.--(1)
Subsection (c) of section 277 of title 18, United States
Code, is amended tc read as follows:

18, United States Code, is amendea to read as follows:

**(c) Whoever, other than a special Government employee

who serves for less than 129 days in a period of 365

consecutive days--
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**(1) having been so employed as specified in
paragraph (1) of subsection (d) of this section, within
one-year after such employment has ceased, knowingly acts
as agent or attorney for, or otherwise represents, anyocne
other than the United States in any formal or informal
appearance before, or, with the intent to influence,
makes any oral or written communication on behalf of
anyone other than the United States, for compensation,
financial gain, cr other renumeration to--

**(RA) (1) the department, agency, or other entity
in which the person served as an cfflicer cr employee:;

**(1i) the Congress if the person was emploved by
the Congress; or

**(ii1) the court if the person was employed by
the Jjudicial branch, and

**(B) 1n connection withk any judicial,
rulemaking, or other proceeding, application, request
for a ruling or other determination, contract, claim,
controversy, investigatlion, charge, accusation,
arrest, or other particular matter, and

**(c) which is pending before the department,
agency, entity, Congress, or court or in which the
department, agency, entlity, Congress, or the court
has a direct and substantial interest, or

**(2) having been so emplcyed as specified in
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paragraph (2) of subsection (d) of this secticn, within

eighteen months after termination of employmert, with the

intent to influence makes any oral or written
communication to any Member of Congress, officer or
employee of the United States, including a special

Government employee, in the executive, legislative, or

dudicial branch of the Government, or in any independent

agency of the United States, cr an officer or emplovee cf

a Government ccrporation, Government controlled

corporation, or an independent establishment as defined

in section 184 of title 5, on behalf of another person

(other than the United States) for compensation,

financlal gailn, cr other remuneration--‘°.

(2) Subsection (d) of section 207 of title 18, United
States Code, is amended by redesignating paragraph (2) and
paragraph (3) and striking cut paragraph (1) and inserting in
lieu thereof the fcllowing:

**(1) Subsection (c)(1) of this section shall apply tc
any employee of the Congress, officer or employee of the
United States, including a speclal Government employee, 1in
the executive, legislative, or judicial branch of the
Government, or in any independent agency of the Urited
States, or an officer or employee of a Government
corperation, Government controlled corporation, or an

independent establishment as defired in section 124 of title
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any

207

**(A) employed at a baslic rate of pay equal to cr
greater than the basic rate of pay for GS-16 cf the
General Schedule as prescribed by section 5332 of title
5; or

**(B) employed on active duty as a commissioned
officer of a uniformed service assigned to pay grade of
#-7 or above as described in section 201 of title 37.
**(2) Subsection (c)(2) of this section shall apply to
person--

**(A) emplcyed in a position listed in section 5312,
5313, or 5314 of title 5 or under section 185(a)(2)(1) of
title 3; or

**(B) who serves as a Member of Congress; or

**(C) who serVes as a2 judae of the United States as
defined in sectiocn 451 of title 28.°°.

(e) Power To Enjoin Vviolations of Section 2p7.--Secticn

of title 18, Unlted States Ccde, is amended by inserting

at the end thereof the following new subsection:

**(J) A viclation of this section may be enjoined at the

suit of the Attorney General.’‘.

SEC.

3. REPRESENTATICN OF FOREIGN GOVERNMENTS.

(a) Inclusion of Activities in the Foreign Agents

Reglistration Act.--Section 2 of the Foreicon Agents

Registration Act of 1938, as amended, is amended bty inserting
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at the end thereof the follcwing:

**(g)(1) In addition to the registraticn requirements cf
subsections (a) through (e) of this section, any cfficer cr
employee of the United States as identified in subsection
(d)(2) of section 287 of title 18, United States Code, shall
be required in any statement fliled under this section to--

**(A) disclose the identity and nature of any fcrelign
principal for which such officer or employee acts as an
agent, representative, employer, or servant;

**(B) disclose the frequency of contact with such
foreign principal;

**(C) disclose the actions taken or intended to be
undertaken to influence members of Cong¢gress or officers
or employees of the United States on behalf of such
fcreign principal; and

**(DP) include a declaration that the registrant has
not disclosed confidential Gcvernment informatlion or
tactics.

**(2) Whoever knowingly and willfully falsifies, conceals
or covers up by any trick, scheme, or device any information
required by this subsection to be included in a registration
statement shall be fined not more than $10,¢22 or imprisoned
not more than five years, or both.”’’.

(b) Disclosure of International Trade Negotiations.--This

subsection to be redrafted and included at a later date.
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(c) Three-Year Ban on High Level Officials Representing
Foreign Entities and a Two-Year Ban for Officers and
Employees at or Above GS-16.--(1) Subsection (c) cf section
297 of title 18, as amended by section 2(d) of this Act, is
further amended by--
(A) striking out the dash at the end of clause (2)
and inserting in lieu thereof **, or‘‘’; and
(B) inserting after clause (2) the following:
**(3) having been so employed as specified in paragraph
(1) of subsection (d) of this section, within two-year after
such employment has ceased, knowingly acts as agent or
attorney for, or otherwise represents, anyone other than the
United States in any formal or informal appearance before,
or, with the intent to influence, makes any oral or written
communication on behalf of a foreign entity for ccmpensation,
financial gain, or other renumeration to--
**(A)(1) the department, agency, cr other entity in
which the perscn served as ar cfficer or emplcyee;
**(11) the Congress if the person was employed by the
Congress; or
**(iii) the.court if the person was emploved by the

dfudicial branch; and
**(B) in connection with any 3judicial, rulemakinrg, cr
other proceeding, application, request for a ruling or

other determination, contract, claim, controversy,
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investigation, charge, accusation, arrest, or cther
particular matter, and

**(C) which 1is pending before the department, agency,
entity, Congress, or court or in which the department,
agency, entity, Congress, or the court has a direct and
substantial interest, or
**(4) having been sc emrloyed as specified in paragraph

(2) of subsection (d) of this secticn within three years
after such employment has ceased is--

**(A) employed by:

**(B) renresents; or

**(C) advises,

a foreign entity for compensation, financial gain, or other
remuneration--‘*‘.

(2) Subsection (d) of section 2087 of title 18, United
States Code, as amended by section 2(d)(2) of this Act, is
amended by adding at the end thereof the following:

**(4) The prohibition provided in subsection (c) shall
not apply to a Member, officer, or employee engaging only
in--

**(A) the soliciting or ccllecting of funds and
contributions within the United States to be used only
for medical ald and assistance, or for food and clothing
to relieve human suffering, if such solicitation or

collection of funds and contributions is in accordarce
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with and subject to the provisions of subchapter II of

chapter 9 of title 22, United States Code, and such rules .

and regulations as may be prescribed thereunder:

**(B) activitlies in fuctherance of bona fide
religlous, charitable, scholastic, academic, cr
sclentific pursuits or of the fine arts; or

**(C) activities in furtherance of the purposes cf an
international organization of which the United States is
a member.”’‘’.

(3) Section 247 cf title 18, United States Code, as
amended by section 2(e) of this Act, is amended by adding at
the end thereof the following:

**(k) For purposes of this section the term *fcreign
entity’ means--

**(1) a foreign country;

**(2) a foreign political party; or

**(3) a foreign organization substantially controlled
by a forelgn country or foreign political party.‘‘.

SEC. 4. DISCLOSURE OF DOMESTIC LOPBBYING.

Section 297 of title 18, United States Code, as amended
by section 3(c)(3) of this Act, is amended by inserting at
the end thereof the following:

**(1)(1) No person having been employed as prcvided in
subsection (d)(2) of this section shall lobby the United

States on behalf of another perscn other than the United
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States unless he has filed with the agency cr department in
which such person served a true and complete registration
statement and supplements thereto as required by this
subsection. Except as proviced in this subsection, every
person who agrees to lobby on behalf of another person cther
than the United States shall, within ten days thereafter,
file with the agency or department in which such person
served, in duplicate, a registration statement, under cath on
a form prescribed by the agency or department in which such
person served. The obligation of a former Government cfficlal
or employee to file a registration statement shall, after the
tenth day after agreement tc lobby, continue from day tc day,
and termination of such status shall not relieve such officer
or employee from his obligation tc file a registration
statement for the period during which he lobbys the United
States.

**(2) The registration statement required by raragraph
(1) shall include the following which shall be regarded as
material for the purposes of this section:

**(A) Registrant’s name, former assocliaticn with the
agency or department, principal business address, and all
other business addresses in the United States or
elsewhere, and all reslaence addresses, if any:

**(B) A comprehensive statement of the nature of

registrant’s business and 2 list of all clients employinc
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the reglistrant tc lobby; a complete list of registrant‘’s
employees ancd a statement of the nature of the work of
each;

**(C) Coples of each written agreement and the terms
and conditions of each oral agreement, including all
modifications of such agreements, or, where no contract
exists, a full statement of all the circumstances, by
reason of which the registrant is emplcyed to lobLy the
United States; a comprehensive statement of the nature
and method of performance of each such contract, and cf
the existing and proposed activity or activities engaged
in or to be engaged in by the registrant, including a
detalled statement of any such activity which is a
poclitical activity:

**(D) The nature ana amount of contributicns, inccme,
mcney, or thing of value, if any, that the registrant has
received within the preceding sixty days from each person
the registrant, either as compensation or for
disbursement or ctherwise, and the form and time of each
such payment and from whom received; and

**(E) Such further statements and such further corles
of documents as are necessary to make the statements mrade
in the registration statement and supplements theretc,
and the of documents furnished therewith, not misleading.

**(3) Every former Government employee or officer who has
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flled a registration statement required by this subsection
shall, within thirty days atter the expiration of each period .
of six months succeeding such filing, file with the agency or
department in which such person served a supplement theretc
under oath, on a form prescribed by the agency or department
in which such person served, which shall set forth with
respect to such preceding six months’ period such facts as
the agency or department in which such person served may deem
necessary to make the information requirecd under paragraph
(1) accurate, complete, and current with respect to such
period. If the head cf the agency or department in which such
person served determines that it 1is necessary to carry out
the purposes of this subsection, the head may, in any
particular case, require supplements to the registration
statement to be filed at more frequent intervals in respect
to all or particular items of information to be furnished.

**(4) The registration statement and supplements thereto
shall be executed under oath.

**(5) The fact that a registration statement cr
supplement thereto has been filed shall not necessarily be
deemed a full compliance with this subsection and the
regulations thereunder on the part of the registrant; ncr
shall it indicate that the agency or department ir which such
person served has in any way passed upon the merits of such

registration statement or suprlement theretc: nor shall it
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preclude prosecuticn, as prcvided for in this subsection, fcr
a willful failure to file a registration statement or
supplement thereto when due or for willful false statement of
a material fact therein or the willful omissicn of a material
fact required to be stated therein or the willful omission of
a material fact or copy of a material document necessary to
make the statements made in a registration statement and
supplements thereto, and the coplies of documents furnished
therewith, not misleading.

**(6) The obligation to file statements under this
subsection shall terminate tive years after the registrant
terminates Federal employment.

**(7) Any violation of this subsection shall be reported
to the Attorney General by the Inspector General of the
agency or department which learns of such violaticn.“’.

SEC. 5. EXCLUSION FOR ATTORNEYS APPEARING iN JUDICIAL
PROCEEDINGS.

Section 267 of title 18, United States Code, as amended
by section 4 of this Act, 1s amended by inserting at the end
thereof the followinag:

**(m) The prohibitions of subsections (b) and (c) shall
not apply to an attorney appearing in a Jjudicial rroceeding
before a court of the Unitea States.’’.

SEC. 6. EXEMPTION FROM PROHIBITIONS OF SECTION 2087.

Section 287 of title 18, United States Code, as amrended
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by section 5 of this Act, 1s amended by inserting at the end
thereof the following:

**(n)(1) Notwithstanding any cother provision cf this
section, the Attorney General may grant an exemption frcm the
prohibitions of subsections (a), (b), and (c) of this section
to any individual for conduct occurring after the grant of
such exemption if the Attornev General determines that such
an exemption would--

**(A) serve the overriding public interest or general
public welfare; or
**(B) the interests of the Federal Governrent.

**(2) Any exemption aranted under paragraph (1) shall be

published in the Federal Reglster--
**(A) prior to the grant of the exemption; and
**(B) at least once every six months while such
exemption is in effect.’”.
SEC. 7. EFFECTIVE DATE.

The amendments made by this Act shall--

(1) be effective six months after the date of
enactment cf this Act; and

(2) apply to any Member or employee of Conaress,
judge of the United States, employee of the judicial
branch, or employee or officer of the Federal Government
employed by any agency, department, or entity cf the

Federal Government on cr after six months after the date
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of enactment of this Act.

S.L.C.
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STATEMENT OF

DAVID H. MARTIN
DIRECTOR
) OFFICE OF GOVERNMENT ETHICS

BEFORE
COMMITTEE ON THE JUDICIARY 4
UNITED STATES BENATE

ON

8. 2334
INTEGRITY IN POST EMPLOYMENT ACT OF 1888

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE:

I appreciato the invitation to appoer before this Committee to present the views of
the Office of Government Ethies on amendments to the post employment provisions of

scetion 207 of title 18, United Btates Code.

As 1 understand the provisions of S. 2334, the eurrent provisions of section 207(a) of
title 18, United States Code will not be changod, Thus, after loaving government
employment, former exccutive branch employces eontinue to be restrietod from serving
as another porson's represcentative to the Governmoent on & case, contractual matter or

other similar application or proceceding, forma! or Informel, in which he or she



participated personally and substantially while n government employee. This is a lifetime
ban. Therc arc two important limitations to thizx prohibition which attack "switehing
sides." First, tho former employoc is got restricted unless the matter in which he or she
previously participated was (1) a "particular matter involving spocific parties” and (2) is
the samc matter in which ho or she now attempts to rcpresent another befoere the
Government. For instance, where an employee's prior involvement was limited to the
design of a program policy, gonoral rule-making or technjcal concopts ~- matters which
do not involve spocific partios - ho or she is not restrieted by this prohibition as to any
specific matter which may involve his or her prior work. Sceond, this bsr requires that
the employoc be personally involved In the mattor in a substantial way. The kind of
represcntation that is restrietod ineludes not only acting as another's attorney or agent,
but any other kind of rcprescentation or communication made with the intent to influcnce
the United States. This includes promotional and ‘contract representations. It also

includes represcntations made with or without eompensation.

The current provisions of 18 U.S.C. §207(b) and (c) dealing with prohibitions
involving represcntations on matters under a former employoc's "official responsibility”
and rcpresontations madc by a "senior employec® would be replaced 8. 2334 as follows:

(1) A ono year rostrietion, after tormination of omployment, on all federal
cmployoes (cxceutive, logislative and judicial) and Membors of Congress, on
making eny oral or writton communication to Congress or any other branch of
the federal Governmont with the intont to influcnce on bohalf of another

person for compensation or other remuncration;

(2) A two ycar restriction, after termination of employmeont, on all fcdora)

cemployees (cxceutive, legislative and judicial) and Members of Congress, who

#



(A) arc cmployed by, sdvise, represent or assist a forcign entity for
compcnsation or remuncration or (B) with intent to influonec make an oral or
written communeiation & Congress or any other branch of govémmcm on

bchalf of a forcign ontity for cempensation; and

(3) A lifetime restriction on thosc Individuals in the excecutive branch having been
employed in or eurrently scrving in Executive Lovel I or I positions or certain
additional positions in the White House Officc for which the rate of pay docs
equal or cxeced the rate currently being paeid for Exoeutivo Lovel II. This
restriction would bar them with or without compcnsation from being employod
by, representing, or assisting in any way a foreign entity or with the intent to
influenee, mako oral or writtcn communications to Congress or any other

branch of the federal Government on behalf of the foreign entity.

Before addressing the merits of any of the proposcd restriotions, I commend this
Committee for recognizing the ncod to ercate a more uniform approach to post-federal
employment issues. Too often in the past there has been criticism suggosting that a
double standard has been employoed in matters involving othies, standards of eonduct, and
eriminal eonflicts of intcrest mattors. Some suggest that congressional rulcs governing
Mombers of Congress and their staffs are more lax than those applied in the exceutive
branch; othors contend that carcor employces in the cxceutive branch are treated
differently than political employees. Rocognizing that post omployment concerns should
not be restricted to officers and employcos of the exccutive branch is viewed very

positively by this Office.



However, while we believe that eertain of the sume concerns regarding the misuse
of personal influence arc present regardiess of which branch of government an individual
scrves, we eannot support the all-cneompassing typos of restrictions which this proposcl
contains for former emploﬁcs of the exceutive branch. Many of the following conecrns
rcgarding the swocp and coverage of 8. 2334 might be held by officers and employces of
the judicial and logislative branchos as woll.

In enacting post cmployment or any conflict of intcrest restrictions, we beliove that
the restriction should have some roasonable relationship to prevonting & perecived or
actusl harm o the Governmont .and that the Govornmont's noed to avold the harm
outweighs all other interests involved. We are unaware of any studies or goneral concerns
that would demonstrate a public harm that has a substantive relationship to the breadth of
tha net this proposal would cast. Post employment restrictions weroe traditionally cnaeted
to prevent the use of inside information or influence as to speeifie mattors in which the
former cmployce participated or matters which he or she supervised, or provent the usc of
porsonal influcnee on the part of former senior officials for & period of time so that their
former collcagucs and subordinates have an opportunity to readjust thoir professional
relationship with the individual. In both kinds of restrictions, there is a diroct relationship
between duties the former officlal performed, or information he or she had, and the
restriction. Thus, we do not sco whero thore is harm, actual or apparent, in allowing most
former officers or employccs of any branch of the government to represent someone
before another branch of government. A primary purpose of the confliet of intorest laws
is to protcet the integrity of the decision-meking procoess in government. In our view,
reproscntations made by en cmployee who has left one branch of government, to a
difforent branch, v:ill not be perecived as affeeting any resulting government action other

than az a rcasonable, fair and unbiased process. Thie is true cven to restrictions that are



limited to an officer or employee's branch of government. It makes no differcnec to our
analysis whother the person ropresentr a foreign entity or not, or for that matter whether
the individual is paid. What is paramount is prohibiting thc use of inside information and
personal Influence, which in some l:utmoos may oxtend to an entire branch of

government,

We rocognize that restrictions which apply to everyonc on all matters are very
attractive, cspeelally to those of us who must determine designations and administer
rostrictions. We also recognize the validity of the types of coneerns which arc exprossed
towards the present post employmont: restrictions. It ghould be possible, however, to
address thosc concorns without stifling the legitimate earcer aspirations of the majority
of govcrnment workers or the ability of our society to achicve healthy bonefits from the
mobility of workers between the private and publie scetors, With this attitude, we have
been an advocate within the exceutve branch for a reformulation of the principles of
scetion 207. From our experience with a program which includes post employment
restrictions, wo offer for your eonsideration the following alternative proposal for
amending soction 207

alternative subscction (a) ~ would apply to all former governmont employees of all
threco branchos: a lifetime ban on rcpresonting or assisting another with respeet to
partioular matters involving specific partics in which the employee hed been
personally and substantiglly involved.

alternative subscetion (b) = would apply to all former government employces of all
threc branches: a two-ycar ban on represcnting or assisting another with respeet to
particular matters involving speeific partics which were actually pending under the
cmployee's official responsibility.
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alternative Bubscctic;n (¢) — one-ycur no contaet ban (i) for Exceutive Level and
Whitc Housc staff, 0-8's in the military, and oquivalent positions in other branches,
as to the entire government, and d{ii) for the Scnior Exceutive Serviee, 0-7's and 0-8's
in the military and oquivalent positions in other branches, as to their former

departments or ageneigs in tho exocutive branch or cquivelent organizational units
in other branchoes.

altcrnative subscction (d) — two-ycar employment ban with respoet to foreign
entitias for Exccutive Level, White Housc staff, Senior Exceutive Berviee, 0-7's and
above in uniformed serviees and oquivalent positions in the other branches.

Note that bruom subsections (dX1) (scnior employee designations) and (c) (scparate
statutory ageney designations) would be deleted.

With regard to our genoral suggoestion for an alternative subscetion (d) above, you
should note that the ban also includes members of Congress and their staffs. Surcly the
chairmen and sonior staff of ccrtain eongressional eommittces sharc the same type of
information, whother it bo in the arca of national socurity, financial or commercial
matters, as thosc individuals who handle such information on behalf of the cxceutive

branch.

We note the following technical issucs with respeet to the present language of
S, 2334:

The language of proposed subaccti(;n (b) specifically ineludes the officers and
cmployees of "a government eorporation, government eontrollod eorporation, or an

indcpendent cstablishment as defined in scction 104 of title 5...." Yet in paragraph (1)
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of 1hat subscetion, the listed cntities with respect to whieh representations arc prohibited
do not include thesc samc ontities. The coverage should be the same. It would be
rcasonable to apply bost cmployment :estrictlons to any Member of Congress or any
offiecr or employce of the exccutive, judicial or legislative branch of the Government, of
any independent aécnqy of the United Statces or any officer or employoe of a government
corporation who is by the corporation's statutory authority an officer or cmployce of the
fodoral government.,  Many individuals who erc employees of "mixed owncership
corporations” or other corporations ostablished by statute arc not by law officers or
cmployces of the foderal government. These individuals should not bo eoverod by this one
provision of the eriminal confliet of intorest statutes. Further, tho entities or persons to
which or to whom ropresentatives aro prohibited should include the samo entities and

individuals who are restricted by the provision.

We note also in the language of subsection (bX1) and its subparagraphs (A) and (B)
that you have uscd the terms "ecomponsation, financial gain, or other romuncration.” If it
is the intent that those terms have soparate meanings, that should be made elear either by
the legislative history or by definition.

We believe that the restriction in subscetion (bX2)XA) encompasses that of (bX2XB)
and that it is unnceessery to include the latter If you intend that the restrietion in
subparagraph (A) eover any kind of co'mpmutod scrviee whethor or not it involves
represcntational scrvices, That s, such activitics as compensated representational

services and catering scrvices would be prohibited by subparagraph (A).

There are practical objections to tho restrictions of subscetion (bX2) If It is applicd

to all cmployces as now drafted. It would scem that nonresident aliens ghould be exeluded
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from coverage. First, non;-esidcnt alicns who arc hired as cmployces of the United States
govcrnment in their own countries to assist, for example, in servicing the functions of the
Statc Department, Defense Dcpa_rtnkcnt. AlD, and USIA would be soverly affceted. On
the face of this proposal, theso individuals would be prohibited from being cmployed by
almost unyone in their own countries upon loaving the U.S. employ. We beliove that a
post employmont provision that would not take this into consideration would substantially
impair our governmont's foreign operations and may very well be unenforecable.

We also obscrve that bocause of the mannor in which the term “forcign entity” Is
defincd by proposed subscetion (h), the apparent intent of proposod subscetions (b)2)
and (c) might be casily avoidod. The literal prohibitions of these provisions would not be
violated If a former government omployce were to provide services to a United States
corporation or other domestie entity which was eontrolied by a party deseribed in
proposcd subsoction (h).

Like any rule, these rostriotions must have oxccptions which apply to speeial
circumstances. * However, wo are not sure that those embodicd in the eurrent proposal
cover all tho necessary speelal eonsiderations which may result from the inercased
restrictions. For Instance, prosont scetion (dX1) limits application of the restrietions to
former employcos who act in this capacity as an cleetod official of a fodoral, state, or
local government. However, eonsideration ghould be given to cxceptions for public
scrvice with international organizations such as the United Nations or the International
Red Cross or to health eare Institutions or institutions of higher learning which were
deemed important to medicine and academia when the present 207 restrictions were

enacted.
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By striking present subscction (h) you have climinated the testimony under oath
exception for those individuals who may be subjeet to the lifctime proscriptions under
scction 207(a). What is a former emplgycc to do when subpocnacd to testify on @ matter
in which he or she participated while in federal sorvice?

Additionally, scetion 202 of title 18 contains language regarding soction 207 and
would require attontion with any scetion 207 amendments. -

Finally, closc considcration should be given the effcotive datc of any post
employment amondments. Sincc the rostriction will be .viewed by some as an
encroachment on individual froodom of choice, a dolay in the effectivo date may give
somc currently employed individuals the option of terminating foederal employment in Jicu
of subjecting themsclves to further restriction. Also, we would urge that due process
require that no provision, such as the proposcd subscetion (¢), should have a lifetime ban
not rclated to a specific matter nor in faimess apply to any individual who has already
terminated governmont scrviee.
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Nr., Chairman and Members of the Committee, I sm pleasad tvo
.bc hare today to presant the views of tha Department of Justice
ni the operation of one of tha conflicteof-intarast statutas, |8
D.5:C. $207. T will also discuss S. ___, & bill which weuld
substantislly amend 18 U.§.C. §207.

- anm - a rrv - | - —— - -

ectives of
Ssction 207 of Title 18, United States Code, wae enacted in

1962 as part of a comprahansive statutory scheme ]/ which eveolved
’IOI'. sunber of gonflicta-of-interest statutes enacted b}
Congress more thas & eentury ago in the wake of revelations of
zampant corruption ian conneetion with the procurement of goods
and sarvices and the bandling of claims againat the United States
during the Civil War. In 1872, legislation was passed which
probibited a former employese of s department of the executive
branch from scting as counsal, sttorney or agent f£or & period of
two years after lsaving office in the prosacution of claims
poidtng in the department at the time the former employss worked
thera. 2/ Three principal policy considerations supplied much of
the motivation for the enactment of chis legislation: 3/ £Lirer,
Congress vanted to minimize the risk that a former employee wvould
use inside information about a claim to the detriment of the
government; second, Congress wantad to safeguard Pederal funds by
Preventing a former employes from profiting by his or her
I7Fov.L. ¥7=847 (76 Stat. 1119, Octoder 23, 1962).

2/ Act of June 1, 1872, eh., 256 §5., 17 Btet, 202.

3/ 8es Cong. Globe, 424 Cong.., 24 Sess. 1384, 1846~47, 3109-13,
3135 (1872).




mn 2 VA4
knovledge about monies owed by the Untied States; and third,
Congrass wented to minimize the risk that a former employes would

exercise & continuing parsonal ¢nfluence over his or her formear

associates.,

These aarly poztci'c?-aiQoraitbal.-lnd others #imilar to
them, provided the JLmpetus for the ensctment of the major
ravision to Paderal bridery and eonfifcte-of-interast laws in

1962. &/ Aceording to the Nouse Report which accompanied the

1962 legislation: 3/

The propsr operation of a democratic govarn=
ment requires that officialse be independent
and impartial; that Government decisions and
policy be made in the proper channsls of the
governmantal structure; that pudlic office
not be usad for pereonal gain; aad that the
public bave confidence in the integrity of
ita goverament., The attainment of one oOFr
sore of these ende is impaired vhenaver there
exists, or appears to exipt, an actugl or
potential conflict betveen the private
intereste of a Coverament amployee and his
duties as an official, The public interest,
tharefore, tequiras that the lawv protect
against such econflicts of interest and
eatadlish appropriate atbical standards with
respect to amployes conduct in pituae

tions where actual or potentiaml conflicts

exist,

It 40 slso fundemental to the effactiveness
of democratic goverament that, to the maximum
extent possidble, the most Qualified indivi-
duals in the society serve its goverament,
Accordingly, legal protections against
conflicts of interest mugt be sp designed as
not unnecessarily or unreasonably to impede
the recruitment snd retention by the Goveran~
ment of thoese men and vomen who are moat

_‘_/ Seea n,l, m.
2, H.R. !lp. No. ".. 87th c°u'on 1ot Bess, 5-6 (1’61,-



Qualified to eerve it. An aesasential

principle underlying the staffing of ourx

governmental strueturs is that its eamployees

should not ba denied the opportunity, avail-

sble to all othar ciciszsens, to acquire and

Tetain privata aconemic and ethar interests,

except whers actual ov potential conflicts

wvith the responatbility of such employsss te

the pudblic sannot d svoided. ,
Likevise, one prominant cosmentator bas moted the folloving
policy objectives of the 1962 legislations 6/ (1) 4mpartiality,
fairnass snd asquality of treatment toward those dealing with
government; (2) sssuranca tbat decisions of pudlie importance
vill not be influenced by private coneidarations; (J) efficiency
and economy 4inm carrying on the business of goveramens;
(4) maintenancs of public confidance 4im governmentj and
(5) prevention of the uss of pudblie office for private gain.
Section 207 of Title 18, United Statas Cods vas & major component
of tha 1962 legislation. Substantial amendments wvere made to
Section 207 by the IXthics 4in Government Ast of 19783 7/ the
saction was smanded again in 1979, 8/

The Senate Report 9/ accompanying the [978 smendmenta notes

" that Beetion 207 1 designed to ensure government sffigilency,
elinminate official corrxuption, promots avenhanded exercise of
admninistrative discretion, prevent use of undue influeance over

former collesgues, and prevent uee of information about

87 X, Yerkins, Ihe

- Harv. L. Rev,

2/ Ethics 1in Government Act of 1978, Pud, L, 95-521, §3501(s),
92 Stat. 1864,

8/ Act of June 22, 1979, Pub. L. 96-28, §§1, 2, 93 Stac. 76,

av Yadersl ConflictepfeInterast Lav, 76

9/ 8.Rep. 95~170, 95th Cong,, lat Hess. 31, 34 (1977).
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specific cases gained durta; goiornnou: sarvice for a former
employse's own benefit. and that of private clients. The object
of the statute 418 to promote boneat government, and {amapartial
decisions, and to prevent cozruptton and other official
misconduct bafore it occuro..al‘voll 88 penalisiag 4t onge it is

found,

An Overview gg Ssgtion 207

Thers ave four subsections $n BSection 207 of Title 18,
Uniced States Cods, which provide for falony sanctions upon a
convietiont §§207(a); 207(b)(1); 207(b)(14); and 207(e)., BRach
of these subsections provides for a maximus sentencs of s fins of
not wmore than $10,000 or imprisonment for met mors than two
yaars, or both, but 18 U.,8.C. $3623 substantially increases the
saximun fine for individuyals for offenges committed after
December 31, 1984. |

Subsection 207(a) amd subsection 207(b) (i) esch covers all
formsr officers and employees, including sepacisl Government
employess, of the executiva branch, indapendent sgencies, and the
District of Columbia, except such officers and employaes who left
goveranment employment before July 1, 1979, 10/ Subssction
207(b)(11) and subsection 207(c) each covers persons as set forth
in subsection 207(d), except such persons wvho lefet government

suployment bafore July I, 1979, or, in the case of such persons

ose officers or employeas who left thair employment prior
to July 1, 1979 remain subject to 18 U,8,C., §207(a) (1976)
which provides:
Whoaver, having been an officer or amployee
of the executive branch of the United Statan




who occupied daaignated positions, prior to the sffective date of

such dasignation. In addition, subsaction (c) does not cover a

special government employees who serves for less than aixty days

ia & given calendar year,

lpociltc o:aorttoul to thc lppltecbtllty ot subssctions

- ®

207(8)» 207(b)(1) and zor(b)(ta) are set forth ¢n sudssction
207(f). Likevise, exceptions to chc applicability of subsection
207(s) mre set forth in lubloccianl 207(4)(2), go;(.). 3°7""
207(h), aad 207(4). - : iy Bk A

- ——— e

Gezerally, Subsection 207(s) probibits, for the 11fe of &
setter, a persen subject to its tarma from rapresenting anyons
except the United Statas ian a Yederal forum or before & PFederal
official in connection vith':ni paé(ikulut matter involving a

specific party or parties iz which the United States or the

Yootnote Continued)

Government, or ssy independent agency of the
Unitad Btates, or of the District of Columbia,
including & special Government employss,
sfcer his employment has ceased, kuovingly
acte as sgent or attorney for anyons othar
than the Unitad States in conaagtion with any
Judicial or other proceeding, applicatien,
raguest for a ruling or other determination,
contract, claim, sonttoversy, charge, accue-
sation, arrest, or other particular matter
involving a spacific party or parties in
vhich she United States 1is a party or has &
direct and sudstantial interest and in which
ha participeted personally sad substantially
4s an officer or employss, through decision,
approval, disspproval, rvecoamendation, the

randering of advice, 4nvestigation, or
othervise, while so employed

$hall ba £fined not mors tham §10,000 erx

imprisoned for uot more than two ysars, or
both.
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‘substantially sa an official.
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District of Columbia ie a party or has a dirvect and substantial

interest, and i ihtcb the person participasted personally and

Subsection 207(5)(1)“!fohtb1e--t person subject to 1its
terss from repressnting anyonolcxctpe tha United Btates in a |
federal forum or before a federal official in connaection with a
particulay wmatter inavolving a specific party or parties in which
the United Statas or the District of Coluabia 49 & party or bas
a8 direct end substantial dnterest, azd which perticulsr matter
was actually peading under the former official's official
:clpon-;biltty as an such en official within a pariod of one
year prier so tha tarmiunation of puch rveapeneibilisy. This
probibition 4s limited to tha two Yyears followving a former
official's employment or, in cases vhere the former official's
responsibilities changid before the official left government
swsvive, tLe Cwv yoste folloving the change. |

Subsection 207(b) (1), for two years after their governsment
saployment hes cessed, Dars persons subject to its terms from
representing, aiding, counseling, advisiag, c¢onsulting, or
sssisting 1in representing mpnyone except ths United States by
personal presence at any formal or informal appearsnce before &
fedaral forum or officiasl, iz connmection with particular matters
involving & epecific party or parties in which they participated
Personally and substantislly as government officials.

Subsection 207(e), unlike subsections 207(a), 207(b) (i) asd

-

207(v)(11), embraces particular matters vhich do not involve

specific parties and which grise sfter the former officer or

1 T 4 ekt Fooe 52
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employse has left government sarvica. The subsection, in
ganeral, prohibits persona sudject to 4cte terms from repre-
‘senting anyone except the United Statas before the agency where
such persom served 4n connce:to; with any particular matter
vhich 1is pending before such .3‘:07 o2 4n which such asgency han
a direct and substantial interest.
In addition to 1te four felony provisions, section 207
includes a misdemenno? provision which ragulates ths aonduct of
partners of officers or employeeos of the executive bdranch,

" independent Yedaral niaiéiol and tha District of CQInnbti.

P

including special Goverament employses., Such partnars are

barred from agcing as agents or attormeys for anyone except the

Badb.dank A

United Statss before certain Federsl forums, or officers or
enployeses thareof, in connection with 8 particular matter in ‘

vhich the United States or the District of Columbia is & party

or has a direct and substantisl interest and in which such
officazs or amployeas participats or have participated
personally and svbetantially as officers or employaes or which
is the subdject of their official rvesponsidility, The statute
provides that an offeanss under this subsection is punishadle by
s fine of mot more than $35,000 or imprigonment for met mors thaa
one year, or both, but 18 U.B,.C. $3623 sudbetantislly incresses
the maxipum fine for individuals for offeunses committed after
Dacambar 31, 1984.

Lastly, eubsaction zo?(J)icltobltahoo a basis for adminis-
trative disciplinary action, pursuant to ragulations promulgatad

uader the authority of t¢the subsaction, and following a
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determination by the head of a departwant or sgency in which the
former officer or employee served that such former officer or

-amployee violated oublceetoa:207(l).'207(&)(1). 207(b)(s4) or
207(e). :

omplian on 7
The Criminal Division has no evidenca which damonstrates

that section 207 violations are a significent lav enforcement
problam.- Indeed, tha rather sparse number of section 207 iunves~
tigations and prosecutions reported to the Executive 0ffice for
United Btates Attorneys by the United States Attormeys for the
period 1980 chrough PFabruary 1985 would suggest that such
offenses occur infreguently., In that five yaar pariod, 43
satters 4danvolving ;cctton 207 4ssues wars reportad hy‘:ho
United States Attorneys as closed without prosecution. Nine of
these declinations resulted from referrgls which ware made prior
to 1980. In thia same period, five section 207 prosescutions
were {nitisted, according to the reports of the United Scates
Attorneys., Three of thess prosecutions resulted dn guilty
pleas, Ome prosecuticn resulted In an acquittal, Tha fifth
prosecution wvas dismissed at the request o! the United States
Attornay.

Likevise, ¢tha Criminal Division's Public Integrisy

Bection's recent experience with matteras ianvolving section 207
indicates that there is no videspread failure to comply with the
scatute, In this regard, the Section recsived approximately

fifty-one referrals of matters involving section 207 4n the



S - - - L . GO9S vig
-yl

period 1980 th:ougﬁ February 1983, Criminal prosecution vas
declined 4in each of thesa matters. Tha Public Integrity Bectieon
*hendled two of these referrals, vhich involvaed former Deparsment

of Justice attorneys, hndor.}ho provisions of subssction 207(J).

Enforcement of Sectien 207

Crima prevention s a major goal of lav enforcement., The
0ffice of Goverament Xthies (OCE) complaments the Criminsl
Division's enforcement of the federal crvimizal confltcts-of-
dnterest statutes by facilitating undoeneaadtug smong sxesutive
branch officials about what the statutes require from shea.
Such understanding minimizes the 2isk that an inadvertent
offenses will de committed, Thes OGE endesavors to aspure that
executive branch officials are avars of their reaponsidilities
under the etatutes by' devaloping czegulations and policies
congarning the setatutes, Lesuing advisory opinions abeut the
statutes, Taviewing the financiasl disclesure reports of
Presidential nominees, monitoring the adequacy and effestivensss
of federal agency sesthics programs, and asponsoring training
conferences for agency ethics personnel, The Public Integrity
Section of the Criminal Division helps tha OCE effectively to
perform 1its advisory <fumection by comsulting with g, for
example, about questions involving statutory eonstruction. The
Section, moreover, bas twiee provided briefings for the OGE
staff about the Bection's viev of the statutes and the manner in
which such matters are ordinarily processed ia the eriminsl

justice systea and participsted in g seminar conceraing the

S
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conflicte=of{-interast statutes with OGE offslcials 1n October

1985. An objective of such a dialogue 19 to assure effective

coordimstion betvean tha advisory end prosecutive compoments of ...

- —— "~ -

the executive branch, __ -

Thaze 48 a Memorandum of “,".““. affective May 19, 1980,

betwean the OGE, the. Office of Legal Counsel (OLC) and the G

Cri{minal Division. This memerandum provides in part that eh:—

Dirsctor, OGE, shall conasult with the Criminal Division bafore

rendering an advisory opinion on an actual or apparent violstios

of any confligt of interest lav, Should the Criminal Divisien

decide to undertake a ariminal fuvestigation, the Dirsctor will

sot rendear an advisory optaien peuding s determination by the
Criminel Division mot to prosacute.

SR CREL SRS CRRRY O

Ia sumaary, the Criminsl Division's Pudblic Integrity

i
i

$sction and the OGE have an informal but elose nhtiuih!p

segarding the pravention of conflicta~of~interest offanses.

s I
“ve b

Disciplinary actionm pursuant to subsection 207(j) 2» of
sajor importance 4n tha affective enforcement of saection 207.
Most section 207 violations which we have seen have involved
conduct totally unsuited for eriminal prosscutieon, but which
aight be redrassed effectively by maamns of an administrative
ssnction commensurste wvith the seriousnass of the cud'uet.

The potentisl for criminal prosscution under gestion 207
enkances enforcement by providing a general deterreant agaionst
the conduct the statute is designed to prevent, Allegations of
fsction 207 offenses are investigated mainly by the variouws

Isspectors Gensrsl, or the Federsl Bureau of Inveastigation oF
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both, Saction 207 matters czeferread to a United Btates

Attorney's office er to ths Public Intagrity Section are

" ordinarily handled by the racaiving offige. Likevise,

prosacutive detarminations are made by the recaiving office, A
Chapter in the Unicad lea%oo Attorneys’ lanuil;. which was
drafted 4n tha Public t:togttty'lcectoa. includes sn ovesviewv of
ssction 207 for tha bdenefit 6: federal prosecutors who are

callad on to reviev a section 207 matter, 11/

§. The Integrity in
Post-Egployment Act of 1986

While. vae shara the concerns expressed by tha Chairman in
his recent statement om the floor of the Senats regarding the
introdustion of The Integrity ia Post-Imploymant Act of 1986,
and would be plessed to work with the Committes to draft
leginslation addressing that aoncern, wa believe that 8.

should not be passed in 1te current form for several reasons,

Yizac, 8, .
from 18 U.B.C. #2207 (esubsections 207(b)(1), 207(b)(i4) and

207(e)). VWea do not believe that therse is any raason to

vould eliminate three felony provisions

eliminate tha prohidbition set forth 4in sudsection 207(b) (L), but
would not opposae the elimination of subsesction 207(b)(ii) and

207(e), BSubsection 207(d)(ii) %s largely redundant in viev of
subsection 207(a), and subgsection 207(ec) 4s riddlad with

II7 Y USAM §885.200 through 85.206; 835.240 through 85,249 b.
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exceptions limiting 4ts effectivensss. Noreover, subsection
207(c) designates as felonious conduct which ordinarily would
"gesult in me demonstrable, tengible havm to the Uniced States
Covernmeat and very wvell -tiit b, banefictal to the Governmant,
The likelihood of a jury somviction $n euch a case would bde
virtually uil. Only where there is proof of positive
corruption, tangidle harm fo éhnmcovufalont ar some ath;r_l~~
equally sericus ecollateral circumstance would a felony
prouleufion under subsection 207(e¢) bhave sany reasonadle
likelibhood of a successful outcoms, Thus, except as a gca;ral
deterant, perhaps influencing futura eonduct, the subsection is
of doudbtful worth as an snforcemaent tool.

Becond, 8BC, 2(d)(1) of the bill would severely restrict
the poat-employment agtivities of formay federal officiasle
vichout regard to whether or mot such activities 4in zeality
would pose any riek of any 0f tha barms conflicte-of-interast
statutes have baen despigned to minimise, B8EC, 2(¢(bd)(1) would
place an unreasonable postesmploymant burdsn on a lsrge number
of junior to middle~level federal employees who wonld otharvise
immediately after leaving federal gervice represent other
persons before federal agancies in comnection with parsicular
matters thase employess bad nothing to do with durimg their
federal gervigce, either aes direct participsnts or as
supervisors. TYor example, & gunxot Atay officer leaving the

nilitary folloving distinguished service would bs barred for one
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year from representing clients before the Securities and

Exchange Commission. In addition, & clerk~typist leaving the

* United States Department of Agriculture would be barred for ouns

year from sending sa advefrisement of the clerk-typist's nev
employsr to the Unitad States 5.70::.0;: of Health and Ruman
Services. Rather than going forwvard with a bill taking such a
broad spprosch, the Committes may wisgh to consider amending 18
U.8.C. 3207(b)(L) to dincludes the legislative and Judicial
braaches of thes Coverument . Likewise, the Committee may wish
to consider amending 18 U.5.C. $207(s) making 4t applicable to
the legislative and judigisl bramches. _

.7h1:d. $RC, 2(b)(2), alsec, ia overly broad. PFor example,
it would seem to prohibic a former federal truck driver from
driving & truck for a foraign entity for two yesars after the
truek driver's tlpioylout wvith the federal govarament.
Likevise, BXC, 2(c)(1l) 49 overly broad, ¥or ciunpl-. it would
seen to prohibit & covered persom from supplying a doctor's name
to & foreign friend adroad in need of madical adviae,

We do not presently have specific recommendations regarding
hov best to tavise the bill, mnor do ve have any empirical dats
demonstrating the necessity of 8, _ ____ or sny provision like
1t. But because the bill eliminates 18 U.S5.C. $207(b)(1)
vithout providing & comparable sudstitute, and contains overly
broad provisions, wve recommend that 1f tha Committee should
decide thet some form of the bill should be passad, the
Conmittee make substantial ravisions}; we would be pleased to

conment about them.,
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Mxr, Chairwan, that concludes my preparsd remarks and I

vould be happy to ansver any questions you may have,

o
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