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November 17, 1986 

SPECIAL EDITION 

This special edition of the Drug Prevention Litigation 
Report is published to distribute copies of the decision rendered 
by District Judge Robert Collins in National Treasury Employees 
Union v. Von Raab, C. A. No. 86-1450 (E.D. La. Nov. 14, 1986), 
enjoining the Customs Service from conducting drug testing of its 
employees when they are tentatively selected for promotion to 
certain positions within the Service. The Court held that such 
testing without a warrant and probable cause violated the Fourth 
Amendment as well as the Fifth and Ninth Amendments. 

We beiieve the case was wrongly decided and constitutes an 
extreme and largely unprecedented holding on the merits. 
Recently, the Third Circuit upheld random and periodic testing of 
public employees (Shoemaker v. Handel, 795 F.2d 1136 (3d Cir. 
1986)), and other courts of appeals have similarly rejected the 
claim that drug -testing for fitness for duty required probable 
cause under the Fourth Amendment. Brotherhood of Maintenance 
Engineers v. Burlington Northern, No. 85-2360 (8th Cir. Oct. 1, 
1986); Division 241 Amalgamated Transit Union v. Suscy. 538 F.2d 
1264, 1267 (7th Cir.), cert. denied, 429 U.S. 1029 (1976) . Judge 
Collins' Fifth Amendment holding is in direct conflict with the 
supreme Court's ruling in Schmerber v. California, 384 U.S. 757 
(1966), finding that the prohibition against self-incrimination 
applies only to testimonial rather than physical evidence, and 
the Ninth Amendment ruling is inconsistent with Bowers v. 
Hardwick, 106 s. ct. 2841 (1986). The court's jurisdictional 
ruling is also contrary to the holding in National Federation of 
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Federal Employees v. Weinberger, 640 F. Supp. 642 (D.D.C. 1986), 
involving the Army's civilian drug testing program which is 
currently on appeal before the District of Columbia Circuit. We 
will be filing a motion to stay the District Court's qrder and 
expect to vigorously pursue an appeal. 

This represents the first adverse decision rendered against 
a federal agency conducting drug testing. While the decision 
constitutes a setback in achieving the drug-free workplace 
mandated· by the President (particularly in light of the pending 
challenge before Judge Collins to Executive Order 12564), the 
court's order is limited to the Customs Service and leaves 
unaffected other agency drug testing programs or actions to be 
taken to implement Executive Order 12564. 

Attachment 
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MINUTE ENTRY 
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COLLlNS, J .... 

FI\.O 
u. s. ors 111;r eou"t 

£AUERH 01STlhC'!' or LA , 

Nev I~ ~ 11 l'N 'I 
NATIONAL TREASURY EMPLOYEES 
UNION and ARGENT ACOSTA 

VERSUS 

WILLIAM VON RAAB, Commi■■ ioner, 
United State• Custom, Service 

. . LORE~Tt. Ci. E 
CIVIL ACT K . . 

NO. 86-3522 

SECTION "CN 

• • • • • * * * * • • • • • • 

The Court is presented. with a Motion by t.he defendant ·t.o 

Dismiss t.his action on the ground• thats (1) v~~u,doee not. lie 

in thia District, (2) plaintiff• lack at.anding to bring thi• 
' t 

action: (3) this Court lacks jurisdiction overt.hie dispute, 
• and (4) plaintiffs have failed to state a claim upon whi ch 

relief may be granted. Plaintiffs oppose the Mot.ion ~o Dismise 

• 

and have moved for preliminary injunctive relief, With the 

concurrence of all partie■, pureuant to Rule 65(a)(2), the 

court has consolidated hearing on the Motion for Preliminary 

Injunctive Relief with Trial on the Merits. The part.ie• filed 

numerous exhibit• into the record, but did not. call any live 

witne■ aea, The parties agreed that no contested fact.a were 

presented. Accordingly, the Court makes it• findings baaed upon 

the uncontrovert.ed fact.a and exhibit• ~11.ed into t.he record • . 
For reason• ■et forth below, the Court find• that venue is 

proper in the Ea•tern District of Louisiana, that the plaintiff• 

have ■tanding to ~ring thia act.ion, that jurisdiction is properly _JE.fl,_. ___ _ 

vested in federal district court, and that plaintiffs h&"t,.efROCtss __ _ 
~!1'.JlOE 

~~;---
~~~ .. NG . 
6ocOM.artNo._ 
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etated a valid claim for relief. The Court finds that the drug 

te■ting p~an !t is~ue violates numerous provi1ione of the 

Uni'ted St-ates Conatitution and muat be enjoined and declared 

unconstitutional. Accordingly, the Motion· to Dismisa ia DENIED, 

and the Petition for Injunctive and Declaratory Relief is GRANTED. 

The Drug Testing Plan 

Thia action has been brought in federal diatrict court 

aeeking an injunction to block the United State■ Cuato:rq Service 

fran further urine collection and analysis a• a part of a •1drug­

testing'1 program implemented on July 21, 1986. The drug t.e■ting 

· plan require• that United States Cu•toma Service worker, who 

aeek promotion into certain en1Unerated •covered positions• 

aubmit to drug •creening through analysis of their urine. 

'"Drug screening through urinaly11i1 is a condition of employment 

for placement into positions covered by the progrmn.• Cuatorq 

Directive on Drug Screening Program, Plaintiff•' Exhibit No. 1 

• 

at 1. customs employees who te,t poaitive through drug acreening 

"are aubject. to loss of consideration for the position appli~d 

for ••• [and] ••• are aubject to removal from the ■ervice." 

Plaintiffs' Exhibit_ No. 1 at 11. Any tentative selectee for 

the pranotion who refuaea to undergo drug screening 0 will lose 

consideration fer that position." Plaintiffs' Exhibit No. lat 

11. Urine ■arnples are ~•sted by using immunoassay as well as 

9aa chr.omatography/maas spectrometry technique•• Plaintiffs' 

Exhibit No. 1 at 3. A collector is actually phy■ically present 
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in the lavatory during the urination process, though ob■ervation 

is auppoaed to be "close but not •direct.'" Plaintiffs• Exhibit .. . 
No. 1 at 6. One Cuatoma worker who ha• already been tested 

described t.he pr~cedure a• follows: "'l'he ·laborato.ry representa­

tive accompanied each of us into the re•trcom, one by one. He 

placed 1ome dye into the urinal and then atepped behind a 

partition. The repreaentative wae able to observe me from my 

ahouldera up from behind the partition while I urinated into 
,. 

the sample jar.• Affidavit of Lee Cruz, Plaintiffs' Exhibit No. 

Sat 3. Prior to voiding into the sample jar, aubjects are 

required to fill out a pre-teat form atat.ing medications t ·aken 

within the last thirty days and any circwnst.anc•• in which the 

eubject may have been in contact with illegal eub•tances over 
.. 

the laat thirty daya. Plaintiff■' Exhibit No. lats. 

Having diecua■ed the drug testing plan at issue, the Court 

will now focus on defendant'• Motion to Dismiss. 

Venue. Lies In The Eastern Diatrict Of Loui•iana 

Venue is proper in the Eastern Diatri~t of Louisiana. 

Under Title 28 United State• Code •ection 1391(e), "A civil 

action in which a defendant is an officer or employee of the 

United states or any agency thereof acting in hie official 

capacity • .•• may, except aa otherwise provided by law, be 

brought in any judiei°al district in which ••• (2) the cause 

of action arose, or ••• (4) the plaintiff reside• if no real 

property ia involved in the action.• Both aubsectiona support 

-3-
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venue in thi• District. The Fifth Circuit has held that a 

cau•e of .acti6n can ariae in aeveral forwne for purpo1ea of 

venue, and that "the court ■hould not oppoae the plaintiff's 

choice of venue if the activities that transpired in th• di,trict 
• 

where •uit is brought were not insubstantial and the forum is a 

convenient one, balancing the equities and fAirneaa to each 

party.• Florida Nursing Home ~••oeiation v. PaSl._~, 616 F.2d 

1355, 1361 (5th Cir.), cert. denied (as to venue i••ue), 449 

u.s: 872 (1980), . rev 1d on other ground,, 450 u~s. 147 (1981). 

The customs Service houaes it• headquarter■ for the entire 

South Central Region in New Orleans. Hundreds of CU■toma 

employee• are located in the Eastern Dietrict of Louieiana. • 

Employee• from this Di•trict will be required to take drug 
• 

teets here to receive prCXl\Otiona to covered po•itiona. Activities 

that will transpire in this District where the auit ha• been 

brought are not insubstantial. The Court rejeeta defendant'• 

restrictive notion that the only forum in Which the drug teating 

plan may be challenged ia Wa•hington, D.c. While the Customs 

Directive may have been conceived and drafted in Washington, 

D.c., the great bulk of Customs employeea who are eubject to 

the program are out1ide of Washington, D.C. and will be tested 

outaide of .Washington, D.c. Activities in the Eastern Diatri~t 

of Louisiana contemplated under the drug .testing plan are 

aubatential. 

Th• defendant ha• failed to cite a aingle factor that makes 
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this an inconvenient forum. The United States has attorney• all 

over the co ritry, £ncluding the Eastern District of Louisiana. 

While Cuetoms ia dieappointed that plaintiff, National Treasury 

Employees Union (NTEU), exercised it■ unqualified right under 
• 

Federal Rule of Civil Procedure 4l(a)(l)(i) to voluntarily 

.di1mi1a an earlie~ action it ~rough~ in the Dietriet of Columbia · 

before answer wae filed, Cuatoma could have prevented thi ■ by 

filing an answer before the NTEU had an opportunity to voluntarily 

di•mi••• By choosing to exerci1e it• right under Fed, a. Civ. 

P. 12(a) to delay aa long a1 60 days before answering, the 

defendant lost an opportunity to prevent a voluntary diemiasal 

of plaintiff NTEU ◄ a action bro~ght in Washington, D,C. Having -

chosen to delay the filing of an answer, the defendant ~annot 

now complain that plaintiff exeroiaed its right to YOluntarily 

dismiss in Washington, D.c. before ia•ue wa• joined, and to 

refile in the Eaatern Di•trict of Loui•iana. 

Venue also lies in the Eaatern Diatrict of Louisiana under 

Title 28 United State• Code •ection 139l(e)(4) beeau•e 11the 

plaintiff resides" in this District. There are two plaintiffs 

in this actions the National Treasury Employees Union and 

Argent Aco•t.a. Plaintiff Argent Acosta, President of N'l'EU 

Local 168 (which has its office in Sew Orleans) ie a resident 

of this District, as are most of the employees, he repreeenta in 
' 

thia action. Moreover, at leaet one court ha• held that a 

labor organization °resides" wherever ita individual members 

-s-
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a·re for purp01es of Section 139l(e)(4). Columbia Power Trade• 

~·c-ouncil ,., • u. S. -Depa-rt1ment ·of Energy, 496 p. Supp. 186, 189 

(W,D. Waah. 1980), i:ev'd on other grounds, 671 F,2d 325 (9th 

Cir. 1982). Finally, even if NTEU proper did not •re1ide" in . 
thie Diatrict, numerous coart■ that have eonaidered the i•■ue 

·have concluded tha~ Section 139l(e)(4) doe■ not require all the 

plaintiffs to re1ide in the forum, but only one. · Section 

139l(e)(4) permits an action to be brought against the federal 

government by plaintiffs from more th~n one district, in any 

di1trict in Which at least one of the plaintiffs reaidea. 

Exxon Co;:Roration v. FTC, 588 F,2d 89S, 898-99 (3d Cir. 1978): 

Santa Fe International Corp. v. Watt, 580 F. Supp. 27, 29 • 

n. 4 (D. Del. 1984): Dow Chemical v. Con~wner _Product Safety • 

Commi•aion, 459 F. Supp. 378, 384, n. 4 (w.o. La. 1978). 'l'he 

Court conclude• that venue lies in the Eastern District of 

Louisiana under both Section• l30l(e)(2) and (e)(4) of Title 28 

United State• Code. 

The National Treaautl Employees Union 
Haa Standing To Br ng Thie Act1.on 

• 

In it• brief in ■upport of ita Motion to Dismiss, the 

defendant contended that the NTEU lacked atanding to bring the 

instant law•uit on behalf of ita member,. Although the defendant 

conceded the •tanding issue at oral arguments, the Court 

addr••••• it neverthel•••• 

A very recent Opinion of the United States Supreme Court 
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compels the finding that the NTEU ha• atanding to bring thia 

action. -Intetnational Union, United Automobile Aerospace, and 

Agricult~ral Imflement Work re of Am~~e · ~. Broe~, 54 I1ll 4764 

(August 19, 1986), held that a union whose member• claimed that 
• 

they were eligible for benefits under the 1974 Trade Act ha• 

atanding to bring a federal court lawsuit on behalf of the 

members challenging the aecretary'a interpretation. The Supreme 

Court applied the three-part t••t from Hunt v. Waahington AJ?Rle 

Advertiaing Commias~on, 432 u.s. 333 (1977) • .™ held that an 

association has etanding to bring •uit on ·behalf of it• members 

whens (1) its members would otherwise have ■tanding to sue in 

their own right: (2) the intere•t• it •••k• to protect are 

germane to the organization•• purpo•e, and (3) neither the 
• 

claim asserted nor the relief requeated require• the participa­

tion of individual member• int.he law•uit. In th• instant 

litigation, individual NTEU members would otherwiae have ■tanding 

to ,ue in their own right. The intereata the NTEU •••k• to 

protect are gerJnane to the o~ganization'a purpose, namely, 

protecting union members from degradation, harm, humiliation 

and loss of promotions or jobs. Neither the claim asserted by 

the NTEU, that the drug testing plan violates constitutional 

protectiona, nor the type relief requested, a permanent injunc­

tion, requires the participation of individual ~embers in the 

lawsuit. Applying Brock and~ to the facta of thi• case, 

the Court conclude• that the NTEU baa atanding to object to the 
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drug testing program. 

The.Court Has Jurisdiction Over Th~• Dispute 
. 

The defendant's next argument in favor of diamiaaal i• 

t.hat thia Court lacks jurisdiction to entertain this dispute. 

Defendant contends that this action muat be resolved according 

to the Civil Service Reform Ac~ (CSR.A), which precludes diatrict 

court jurisdiction over federal labor relations diapute■ • . 
According to the defendant, the testing program constitutes 

a new "condition of employment." It ia the defendant'• position 

that the plaintiff• must, therefore, attempt to charaeteriie 

t.he program as a "negotiable" employment practice with the 

Federal Labor Relations Authority (FLRA), and rai•e their labor· 

practice challenges to the program before that administrative. 

tribunal. The defendant contends that plaintiffs' constitutional 

challenges to the program will eventually receive Article III 

review because the plaintiffs are entitled to appeal any final 

FLRA deci1ion to the appropriate Circuit Court of Appeal•• 

In addition to estab-lishing the FLRA framework for resolving 

labor relation• di•putea, the defendant argues that the CSR.A 

••ta out the exclusive comprehensive proceas for resolving · 

per■onnel claims of federal employees in the Merit Service 

Proteetion -Board (MSPB) ■cheme. The defendant contends that 

if an employee, subjected to drug testing, is denied a promotion 

or auffera any other 0 adverse action," aee 5 u.s.c. § 7512, he 

may appeal that agency decision to the MSPB. Therefore, the 

-8-
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defendants conclude, the MSPB alone may hear the type of personnel 

challengea the plaintiffs have presented tot.hie Court in 

regard to the testing pragram. 

The Court finda that t.he plaintiff•' claim for injunc:tive . ·. 
and declaratory relief ia not cognizable under thia broad 

•administrative •cheme oft.he CSRA, but rather ia properly 

brought directly in federal di,trict court. 
'' 

The starting point for an analy•i• of the precluaive effect 

of the CSRA is the landmark Opinion of Bush v. Luca,, 462 u.s. 
367, 103 s. Ct. 2404, 76 L, Ed, 2d 648 (1983). Bush involved -
an action brought by an aeroapace engineer again•t the director 

of a federal apace flight center to recover for alleged defama-. 

tion and an alleged retaliatory demotion. The Supreme Court 
• 

held that because the engineer's claims arose out of an employ­

ment relationship that was governed by comprehensive procedural 

and aUbstantive provisions giving meaningful remedies againet 

the United State ■, it would be inappropriate for the Court to 

•upplement that regulatory scheme with a new non■tatutory 

damages remedy. The defendant to the inetant litigation contends 

~hat Bush v. Luca• require• diemissal for lack of jurisdiction. 

Thia Court diaagr•••• A clo•e reading of Buah reveals that 

thi• Court has juriadiotion to grant the relief reque•ted. 

'nle critical language in !,2!h is a• follow-as 
.. 

Federal civil aervanta are nOli protected by 
an elaborate, comprehensive scheme that 
enoompaasea substantive provieiona for­
bidding arbitrary action by auperviaora 



and procedures - administrative and 
judicial - by which improper action may be 
redresse~. They apply to a multitude of 
pereonnel decieio2B that are made daily by 
federal agencies. .. 

28Not all personnel action, are 
covered by this ayatem. Fot .example, 
there are no provision• for appeal 
of either auepenaiona for 14 day1 or 
less, 5 u.s.c. I 7503 (1982 ed), or 
adverse action■ against probationary 
8l!lployeea, § 7511. In addition, 
certain ac~ions by superviaors again•t 
federal employees, •uch as wiretappin!, 
warrant!eee searcnes, or uncomeensate 
takings, would not be defined as 1per­
•onnel actions' within the •tatutocy 
ac:heme." 

Buah v. Lucas, 103 s. et.. at 2415 (emphasis adde4). 

It i• evident that warrantleaa aearche• do not constitute -

-••personnel actions" within the statutory scheme into which 

defendant seeks to relegate NTEU. As discussed infra, thi• 

Court finds that examination of CU ■toma workers' urine conati-

tutea a warrantleas search. Therefore, a claim for injunctive 

relief to block urinalyeie i■ not covered under the CSRA. 

Accordingly, this Court is not deprived of jurisdiction by 

virtue of the csAA. 

'l'he Court i• unimpre,sed with defendant's attempt to 

diatingui•h footnote 28 of Bueh aa being limited to actions by -
••uparviaor•·" Defendant•• logic would lead this Court tot.he 

abeurd result that an aggrieved Customs worker could sue his 

immediate auperviaor for a warrantleaa ■earch; · but could not 

aue the ultimate auperviaor, Commissioner Von Raab. It would 

-10-



be pointleas to require plaintiffs to amend their auit to name 

each ind~vidual ■upervi•or that would be in charge of drug 

te•ting at each location acro,s the country. It is mucb more 

rational and judicially economical to name the head of the 
• 

agency as the party defendant. Moreover, footnote 28 diacu•eed 

actions by "auperviaors•• becauae Bush v. Lucas involved a suit. by 

a federal employee againat hia auperviaor. 'l'he Court reject■ 

defendant•• contention that footnote 28 is eomehow'
0

limited to 

ultra vires actions by auperviaors. Nothing in the footnote 

eupporta auch a tortured reading, and t.hi• Court refuaes to ao 

limit the scope of footnote 28. 

Aaide from~, defendant relies primarily upon National• 

Federation ot Federal Employees, et al. v. Weinberger, et al.,_ 

640 r. Supp. 642 (o.o.c. 1986) (hereinafter referred to a■ 

!!m,), In that case, Judge Hogan granted a motion to di ■miss a 

claim that challenged drug testing procedure• employed by the 

military. Although Judge Hogan placed great weight on the 

language in Bush discuased supra, he failed to discuss the 

critical Bush footnote 28. The rationale of NFFE is completely -
undercut by Buah footnote 28. Since warrantleaa searches are 

not personnel actions within the •tat.utory scheme, the pre­

clu■ive effect of the CSRA does not operate to deprive plaintiff• 

of the ri9ht ~o •eek injunctive relief in federal district 

---court. Thi• Coµrt is unpersuaded by the NFFE·deciaion, ■ ince 

~hat caee ignores a crucial point of law raised in Buah v. Lucaa. 

-11-
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Another rea•on why~ and ita progeny do not persuade 

this Court th~t it )acka juriadiction is becauae plaintiff• to 

the instant litigation do not seek creation of a new judicial 

remedy, aa was the case in~• A• Justice Stevena pointed 

out in .!!!.!h= NPetitioner aeka u■ to authotize a new nonatatutory-

damagea remedy for federal employees whose First Amendment 

rights are violated by their auperiors.• 103 s. Ct. at 2406. 

Here, plaintiff• •••k to invoke thi• Court'• historic equitable 

powers to enjoin ~he defendant from engaging in unconstitutional 

activity. Plaintiffs are not eeeking damage• for drug teat• 

that have already taken place. Thia Court does not now rule on 

the issue of Whether it would have· juri1diction to entertain a , 
• 

euit for damage• sustained as a result of Cu•toms• drug acreening 

plan. This Court merely holds that it has jurisdiction to 

grant equitable relief to Customs workers seeking to enjoin an 

unconstitutional program of warrantleas aearchea. 

It would be absurd for this Court to hold that plaintiffs 

mu•t submit to unconstitutional program• established by the 

defendant, then aeek damages under the CSRA. The more aensible 

approach ia to enjoin the activity in the first place. Indeed, 

persons who teat negative for drug• will have little likelihood 

of euccesa in the CSRA frame"WOrk ainc:e Cuaton11 would not take 

adverse action against auch employees upon a negative teat 

reault. Yet, the employee■ would have been subjected to an 

unconat.itutional ••arch. 

deci■ions 

-----
Thia iaaue is diecu•sed in the NFFE -

-12-
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With respect to the MSPB procedures at 
iesue, if an individual Aberdeen employee 
either refuses to be tested or tests 

·posI£ively ?or drug use in both field and 
confirmation teats, and the Army takes . 
'adverse action• against him aa that term 
is used in the CSRA, he may raise coftati­
tutional and statutory challenges to the 
testing program in MSPB proceedings. see 
5 u.s.c. f 7703(8)(1) ••• 

If agency action ia taken againat a civil­
ian employee that cannot be characterized 
within the framework of the CSRA as 
'adverse,' so that the employee doe• not 
have an available avenue of relief to the 
MSPB, it appears that nothing would prevent 
the employee fran bringing a _Bivena-type 
action against the individual• who ordered 
or aupervised his drug testing: in short, 
'effective remediation' fot alleged con­
atitutional deprivations could not 
•conceivably' be achieved through the 
admini•trative process. Daly, 661 P.2d 
at 963. 

m!, 640 P. Supp. at 654. 

PAGE. 14 

• 

Under the NFFE approach, the district court should decline 

to entertain complaints for injunctive relief to prevent a 

constitutional violation, but should exercise juriadiction over 

certain clailll8 aeeking damages for the conetitutional violations. 

Thia approach i• irrational. · Rather than forcing the plaintiffs 

to aubmit to an unconatit~tional program then aeek damages in 

eourt, thia Court will exerciae jurisdiction over the Petition 

for Declaratory and Injunctive Relief. 

Turning to the merit■ of ~h• Petition for Declaratory and 
-- ·· Injunctive Relief, the Court find• numerous con1titutional 

infirmitiea that compel thi• Court to grant the injunctive and 

declaratory relief requested. 

-13-
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The Drug Te•ting Plan Violates The Fourth Amendment 

Teating of Cu;toms worker■ ~ urine ipur5uant to the Cuatome 

Directive constitutes a full-blown search within the meaning of 

the Fourth Amendment to the United States 9on•titution. !!! 

9apua v. City of Plainfield, Slip Op. No. 86-2992 (D.N.J. Sept. 

18, 1986)1 Jones v. McKenzie, 628 P. Supp. lSOO (D.D.c. 1986): 

McDonnell v. Hunter, 612 p. Supp. 1122 (o.c. Iowa 1985). Drug 

testing of Cuatoma workers• bodily waates i• even more intrusive 

than a •earch of a home • . When analy~ing urine apecimena, the 

defendant i• searching for evidence of illicit drug usage. The 
• I 

drug testing plan ia no minor frisk or pat-down~ It i• rather 

a full-scale search that trigger■ application of Fourth Amendment 

protections. 

The mandatory collecting of urine •amples pursuant to the 

drug teeting plan con•titutes a •eizure within ~h• meaning cf 

the FoQrth Amendment. McDonell v. Hun~er, 612 F. Supp. 1122 

(D.c. Iowa 198S). Indeed, the urine is seized from the Customs 

workers in that they must hand over a jar of their bodily wastes 

for analysi■ by the defendant. 

Even Schmerber v. State of California, 384 u.s. 757, 86 s. 
Ct. 853 (1966), cited by defendant and discussed infra in 

connection with violations of the Fifth Amendment, held ~hat 

---blood testing for the presence of alcohol "plo~nly involves the 

broadly conceived reach of a search and seizure under the 

Fourth Amendment." 86 s. Ct. at 1834. 'l'he Supreme Court noted 

-14-
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that the Fourth Amendment. ''expre1sly provides that • [t]he right 

of •the people·to be ••cure in their eer■ons, houses, papers, 

and effect,, against unreasonable searches ahall not be violated 

••• '" (emphasi• in text of Schmerber). ~ The Supreme Court 

went on to hold that "it could not reasonably be argued . •• 

·that the admini ■tration of the blood teat in thia case was free 

of the conetrainta of the Fourth Amendment. Such testing 

procedures plainly constitute ,earchea of 'persona' and depend 

antecedently upon aeizure■ of 'person•~ - within the meaning· of 

that Amendment.• Id. Thie Court reject• defendant'• contention ' - · ' ~ . 

• 

that urinalysis does not involve •earch and aeiture within the 

meaning of the Fourth Amendment. Quite to the contrary, the 

Court finds that the drug t.eating plan falls squarely within t~e 

ambit of the Fourth Amendment. Testing of urine, like the 

testing of blood, i• a full-bl0'1nl ■earch and aeizure. 

Under the customs Directive at issue, the eearche• and 

aeizure• are to be made in the total absence of probable cause 

or even reasonable •uapicion. 'l'he plan does not call eimply 

for the teeting of those whom the defendant reasonably suspects 

of ueing or aelling drugs at the work aite. _ Rather, the plan 

uaea a dragnet approac~ of testing all worlcera who aeek promotion 

into ao-called "covered positiona." Thi• dragnet approach, a 

large-■cale program of aearche• and ·•eizures made without 

probable cau•• or even reasonable auspieion, is repugnant to the 

United states Constitution. In weighing the maaeive intrusive 
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effect of the drug testing plan against the legitimate govern-

. trient.al 1±ntere!t .. i:n _a drug-free work place and work force, the 

Court finds the plan to be overly intrusive and conetitutionally 

infirm. While the goal is legitimate, the means •elected by 

the defendant violate the protections of the Fourth Amendment. 

CUetoms workers have a reasonable expectatio~ of privacy 

in •t~eir urine. !!.! Capua v. City of Plainfield, ~lip Op. No. 

86-2992 (o.N.J. Sept. 18, 1986): Patchogue-Medford Congr••• of 

Teachers v. Board of Education, Slip. Op. No. 3649 (N.Y. Sp. Ct., 

App. Div. August 11, 1986): Caruso v. Ward, Indez Ho. 12632/86 · 

(N.Y~ Sup. Ct., N.Y.c. July 1, 1986). Urinatio~ .i• u1ually 

conducted in private, and peraona do not normally urinate in .. 
public. Indeed, under many municipal ordinances, urination in 

• public is unlawful. Cuatoma workers do not lose an expectation 

of privacy in their urine merely by reporting to work at a work 

eite aupervised by the defendant. The Court notes that 

excreting body fluids and body wastes ia one of the most personal 

and private hUJnan functions. While body fluids and body wastes 

are normally disposed of by fluahing them down a toilet, Customs 

workers do maintain · • legitimate expectation of privacy in their 

urine until the deciaion 1• made to fluah the urine down the 

toilet and the urine is actually flu1hed down the toilet. 'fl\e 

Cuatoma Directive· violates a legitimote expectation of privacy 
I . 

held by Cue toms workers. 

Thia Court agree• with Judge Vietor'• analysis in McDonell 

v. Hunter, 612 F. Supp. 1122 (o.c. Iowa 1985)1 
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Urine, unlike blood, is routinely dis­
cha~ged (rom the body, ao no governmental 
intrusion into the body is required to 
aei~e urine. How ver, urine is discharged 
and disposed of under circumat.an-00• where 
the person certainly has a reasonable and 
legitimate expectation of priva~- One 
does not reasonably expect to discharge 
urine under circum■tances making it 
available to others to collect and analyze 
in order to discover the personal phy■io­
logical aecreta it holds, except as part 
of a medical examination. It is aignifi­
cant that ·both blood and urine c:an be •' 
analyz·ed in a _ medical laboratory to die­
cover numerous physiological facts about 
the person from whom it came, including 
but hardly limited to recent ingestion of 
alcohol or drugs. One clearly ha• a 
reaeonable and legiti.Jnate expectation of 
privacy in auch per•onal information con-
tained in hi• body fluida. · 

.. ·--. --

McDonnell, 612 P. Supp. at 1127. See alao, Jones v. McKenzie, 

628 F. Supp. 1500, 1508 (D.D.c. 1986) (finding a rea•onable 

expectation of privacy from a search of m8ndatory urine 

testing for drugs). 

The Court concludes that the drug testing plan constitute■ 

an overly intrusive polic:y of eearches and seizures without 

probable cauae or reasonable suapicion, in viol~tion of legiti­

mate expectations of privacy. The ••arches and seizures are 

unreaeonable and wholly unconatitutional. 

It I• Unconstitutional To Condition Public 
Emploxment On "conaent 0 To An Unreasonable Search 

'l'he Court rejects defendant'• contention that Customs 

worker• who are compelled to eubmit to urinalysis aa a precon­

dition t.o advancement into ao-called "covered poaitions" have 
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voluntarily waived their constitutional rights. Quite to the 

contrary, the.Court firids tnat Customs workers who submit to 

the plan do not and have not done ao voluntarily, but give and 

have given consent as a result of 11coerciop, express or i mpliedu 

within the meaning of Schneckloth v. Buatamonte, 412 u.s. 218, 

93 s. Ct. 2041 (1973). 

The Court holds that it i• uncon■titutional for the 

government to condition public employment on "consent" to an 

unreasonable search. The Court refuses to find voluntary 

"consent" to an unreasonable eearch where the price of not 

consenting is loss of government employment or acme other 

government benefit. 

Thia holding, that consent coerced from Customs workers • 

is involuntary, is consistent with the Opinion of the Fifth 

Circuit in Thorne v. Jones, 765 F.2d 1270 (5th Cir. 1985), 

cert. denied, 106 s. Ct. 1198 (1986). In· that case, a visitor 

to a prison was obliged to sign a visitor form a• a precondition 

to visiting his two inmate sons. The form purported to waive 

Fourth Amendment rights. After being ■ubjected to a strip 

••arch, the father brought an action challenging the search. 

The Fifth Circuit held that the trial court did not err in 

rejecting the Louieiana State Penitentiary•• "consent" defense. 

Following the Fifth Circuit'• guidance, this Court holds that 

purported consent to urinalysi• by Customs workers is involuntary 

and ia the result of coercion. 
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.. 
The Court finds that the drug testing .plan would violate 

the Fifth Amendment protect.ions against self-incrimination. 

Cuetom1 workers Who seek promotions are forced to provide bodily 

excrements to enable the defendant to seek evidence of any 

illicit drug• the worker• may have taken. Additionally, Cuatonua 

worker• are required to fill out a pre-te•t form •tating which 

medicat.iona were taken within the la•t thirty days and any 
' circumstances Where the subject may have been in contact with 

illegal eubstance• in the last thirty days. Thia constitutes 

involuntary self-incrimination Which i• forbidden under the 

Fifth Amendment to the United States Constitution. 
.. 

The Court ie cognizant that Schmerber v. California, 384 -

u.s. 757 (1966) held that the privilege again,t aelf-incrimination 

protects an accused only from being compelled to testify against 

himself, or t.o provide "evidence of a testimonial or communicative 

nature.• 384 U.S. at 761. The withdrawal of blood in Schmerber 

was held not t.o involve compulsion t.o those end,. schmerber, 

however, is distinguishable from the instant case on numerous 

9rounds. In Schmerber, t.he Supreme Court found that "there wa■ 

plainly probable cauae 11 to arrest and to charge the defendant, 

wherea• in .the instant case the defendant conducts the searches 

ana aeizures in the absence of probable cause. The Custome 

Directive applies to workers who have given no reason to believe 

~hey are ueing drug• and who have furnished no probable cauee 
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to justify arrest. Moreover, Schmerber involved only t.he 
.. 

taking of a blood sample, whereae the Cuetoms Directive requires 

both a urine eample !!!.2 a pre-teat form stating medication■ 

taken and any circumstances in Which the •~bject may have been 

in contact with illegal aubetances. Taken ae a Whole then, the 

Customs Directive calla for •evidence o~ a testimonial or 

communicative nature.~ Finally, Schmerber involv•d the mere 

drawing and testing of a blood sample, a procedure that in no 

way detracts from human dignity and self reepect. 'l'he Customs 

Directive, on t.he other hand, require■ the presence of an .: 

ob•erver in the rest.roan while a eubject performs excretory 

functions. The ob•erver listens to the bodily fluids being 

expelled and witnessee the voiding process closely b~t. not 

directly. This gross invasion of privacy constitutes a degrading 

procedure that •o detracts from human dignity and aelf respect 

that it "shocks t.he conscience .. and offenda this Court'• eense 

of justice. Rochin v. California, 342 U.S. 165 (1952). The 

Court concludes that the Customs Directive violate• the self­

incrimination clause of the Fifth Amendment. 

The Drug Testing Plan Violates Penumbral Rights 
~rlvacy Guaranteed By The United States Con~titution 

'l'he Court finds that the CU1toma Directive unconatitutionally 

interferee with t.he penumbral rights ot privacy held by Cu■toma 
I , 

workers. In Griswold v. State of Connecticut, 381 u.s. 479, 8S 

s. Ct. 1678 (1965), the Supreme Court held that ••pecific 
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guarantees in the Bill of Rights have penumbra•, formed by 

emanations from thoee guarantees that help give them life and 

aubetance · ••• These caaes_bear withess that the righ~ of 

privacy ••• i1 a legitimate one ••• The present case, then, 
• 

concerns a relationship lying within the zone of privacy created 

by •everal fundamental conatitutional guarantees." Griswold, 

85 s. Ct. at 1681-82. The constitutional right ot personal 

privacy was reiterated by the Supreme Court. in Roe ·v. Wade, 410 

u.s. 113, 93 s. Ct. 705 (1973). There the Court ■tateds ~In 

a line of decision,. · • • going ba~k pe~haps as far aa Union 

Pacific R. co. v. Botaford, 141 u.s. 250, 251, _ 11 s. _Ct. 100, 

1001, 35 L. Ed. 734 (1891), the Court ha• recognized that a 

right of personal privacy, or a guarantee of certain areas or 

zones of privacy, doea exist under the Constitution.• 

S. Ct. at 726. 

Roe, 93 -

• 

.. 

'l'he Court finds that the Cuatoma Directive detracts from 

the dignity of each Cuatome worker covered under the plan and 

invades the right of privacy such worker• have under the United 

State& Constitution. Excreting bodily wastes i• a very personal 

bodily function normally done in privater it ia accompanied by 

a legitimate expectation of privacy in both the proceea and the 

product. The CUst.ome Directive unconstitutionally interfere• 

with the privacy righ~• of ~he Customs workers. 

The Drug Testing Plan I• So Unreliable 
As To Violate Due Process Of Law 

The Court finds that the drug testing plan is far from an 
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infallible ayatem. Indeed, the affidavit of a customs worker 
.. 

-who has already been tested, Benito D. Juarez, state• that the 

laboratory representative mixed up hi• sample with that ot 

anoth~r Customs worker: • 

"After I urinated, I noticed that t.he 
loboratory representative wa1 affixing a 
aticker to my sample bottle. The ati~k•r 
he was affixing had the wrong social 
eecurity number on it, He had already 
filled out the labels before collecting ·· 
our aamples, and apparently he placed 
Fred Robinaon'• eticker on my bottle. 
When I alerted him to hi• miatake, he 
went back and checked his paper• to 
determine my aocial security number and 
then corrected ~i• erro~.• 

Affidavit of Benito D. Juarez, Plaintiff•' Exhibit So. 6 at 3,. 

The entire process i• fraught with the danger of mi.shape 

and false-positive readings. The Affidavit of Dr. Arthur J. 

McBay, a toxicologiat with a Ph.D. in Pharmaceutical Chemistry, 

describes the danger•s 

The EMIT screen •uffers from lisnitation1 
in ita reliability. Thia te•t will give 
a positive reeult for the teated drug when 
other preecription and over the counter 
drug• have been ingested, and JD&Y react 
to food and other eubetances, including 
enzymes produced by the body iteelf. 
This is becau•e of a phenomonon known as 
'cro••-reactivity.• The legitimate druge 
that have triggered a poaitive re•ult for 
marijuana, for example, include the anti­
inflammatory drugs ibuprofen, fenoprofen, 
and naproxen, aome of the moat widely ueed 
druga in thia co~ntry. 'l'hey are •old under 
~he brand names Advil, Hotrin, Nuprin, Rufen, 
Anaprox, Aponaproxen, Naproeyn, Navaonaprox 
and Nalfon. A nwnber of drug• that are 
cloaely related in chemical structure to 

-22-



. . ~ 

amphetamines will also teet positive, 
mainly diet and cold preparations con­
taining ephedrine and phenylpropanolamine. 

- These include Nyquil, Contac and other 
brand names. In addition, the ~unoas•ay 
teats cannot distinguiah between codeine, 
a legal drug, and heroin. Both are 
classified opiates. • 

I am also familiar with the Gas Chroma­
tography/Mass Spectrometry method of 
urinalyaia testing. If conducted 
properly, the combination of gas chroma­
tography with mass •pectromet.ry can prov.id• 
a more reliable test for determining the 
presence of drug, in a urine sample, 
because it identifies the specific 
metabolites in urine ■a.mples. Positive 
identification, however, requires ,trict 
handling aafeguarde and proce~ures Which 

· insure that the samples are not expo•~d 
to e~cessive temperatures through the 
tran•portation process. The GC/MS teat 
is significantly more expensive to 
conduct ••• 

All drug testing procedure• result in falee 
positives. The reliability of all drug 
determinations, whether by immunoassay or 
GC/MS, depend on aueh factor• as the cer­
tainty of •pecimen identificati?n1 specimen 
storage, handling, and preparation1 prepa­
.ration and •torage cf teat reagents: proper 
cleaning and calibration of te•ting 
instruments and hardwarer and the qualifi­
cation and training of laboratory personnel 
performing the te1t and interpreting tbe 
results. The danger of carele1enea1 in 
teat performance and/or inadequately 
trained personnel may be a particular · -· 
problem with iliununoaseays, which are 
popular for low-coat, large-scale ecreening 
of many apecimene with readily available 
equipment and minimun personnel training. 
The problem none~hel••• i ■ also present 
when GC./MS i• utilized. 

Affidavit of Dr. Arthur J. McBay, Plaintiffs' Exhibit No. 8 at 

3-4. 
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The Court concludes that the drug testing program is ao 
.. 

E~ ·ught with dan~era of false po•itive readings a• to deny the 

c~stoma workers due process of law when they apply for promotion 

into covered poaitiona. Furthermore, in balancing the legitimate 

law enforcement, •ocietal and governmental intere•ta of the 

defendant against the ••verity of the intruaiven•••• the 

unreliability of the testing further convince• the,,Court that. 

the drug teaing plan is unreasonable and not rationally related 

to achievement of the governmental intere■t. 

The Defendant Has Failed To Show That A ~•gitimate 
Governmental Interest Has Been Threatened 

That the drug te•ting plan is not rationally relatec;S to 

the achievement of a legitimate governmental inter•t i• high-. 

lighted by the conapicuou• abaenoe of any atatieti~s by the 

defendant 1howin9 any drug problem what■oever among federal 

• 

workera. Indeed, in a United States Government Memorandum from 

the Commisaioner of Cuatoma to all CUatoms Employees, dated 

March 13, 1986, t.he Commiaaioner stated, 11 1 believe t.hat. Cuat.om• 

is largely drug-free. • • 11 Plaintiffs• Exhibit No. 2 at 1. 

Since CU1tom1 haa not demonstrated a drug ~roblem among its 

work force, t.he drug teat.ing plan ia an overly intrusive echeme 

that bears ·no rational relationship to the protection of an 

endangered governmental interest. The defendant simply haa not 

ahown that a legitimate governmental interest has been 

threatened. 
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Even if it could show that its interest in a drug-free 
-

~tk ',for ee"•,,u:,:e 'thr~·iitened, the means selected to achieve that 

end are overly intrusive. After weighing the legitimate 

governmental interest• of the plan against.the severity of the 

intruaiveneaa, the Court concludes that the drug tasting plan 

ia unreasonable. 

Receipt Of A Federal Benefit Cannot Be Conditioned 
Upon Waiver Of Constitutional R1gnta 

The Court hold• that it ia unconstitutional for the 

government to condition receipt of a federal benefit, in this 

case federal •ployment or promotion, upon the waiver of 

con•titutional right•. If the.government were permitted to 

canpel waiver of con•titutional rights in order to receive a • 

. . 

federal promotion, there would ~e little stopping the government 

from extending the principle to require, for instance, that all 

those who wish to receive welfare benefit• muat consent to have 

their urine eearched, or that thoae 'Who wish to ride upon federal 

highway• must conaent t.o have. their urine searched. Eesentially, 

the plan require, the federal customs workers to prove their 

innocence. Under the United States Constitution, persons are 

praaumed innocent until proven guilty. The Cuato- Directive 

would reverse that aa to Cu•tome workers. 

b Judge Sarokin eioquently noted in Cap~a, et al. v. City 
' 

of Plainfield, Slip Op. No. 86-2992 (D.N.J. 1986): 

-25-



NOV 14 '86 18:00 JUL 22 '86 1~:27 

. The•inV-idioua effect of •uch mass, round­
up urinalysis is that it casually •weep• 

·up the innocent with the guilty and 
willingly sacrifices each individual'• 
Fourth Amen&nent right• in the name of 
aome larger public interest. 'l'he City of 
Plainfield eeaentially presumed the guilt 
of each per•on teated. Th• burden waa 
ehifted onto each fire fighter to •ubmit 
to a highly intru■ ive urine ~••tin order 
to vindicate hi• or her innocence. Such 
an unfounded pre,wnption of guilt ia con• 
trary to the protection• against ar~itrary 
and intrusive government interf•rence aet 
forth in the Conatitution. • • , 

Capua, Slip Op. at 17. 

PAGE.27 

It ia up to the government to obtain evidence in a 

eon1titutionally permiaaive manner againat those who are au•- · . 

pected of illicit drug u ■ag•. If the government ha■ probable · 
• 

cause to auspe~t a particular CUatoma worker i• using or ••lling _ 

illicit drugs on the job, a warrant should be obtained in a 

court of law. 

The Dru'1:iTesting Plan Ia Utterly Repuqnant 
To e United States Constitution 

The plan put forth int.he Custom• Directive is •o utterly 

repugnant t.o the United State• Conetitution, that thi• Court 

baa no choice but to permanently enjoin Commissioner William 

Von Raab from further implementing it. 

WHEREFORE, the Petition for Injunctive and Declaratory 

Relief is GRANTED. The Motion to Di•mi•• ia DENIED. The 
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defendant is ENJOINED from conducting urinalyaia drug testing 
. . . 

in the absence of probable cauaa. The Court GRANTS a 

DECLARATORY JUDGMENT declaring the drug t.eating program to be 

unconstitutional. • 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF LOUISI~_e,s~~~~ COURT 
l'.t.~iUN .DJ"1RICT OF' LA. 

NATIOW\L 'l'REASURY EMPLOYEES 
UNION and ARGENT ACOSTA 

VERSUS 

WILLIAM VON RAAB·, Commissioner, . . 
United States Customs Service . SECTION •c• 

············••·•• · 
JUD GM E N'T 

This action ca.me on for trial on November 12, 1986 before 

the Court, Honorable Robert F. Collins, District Judge, presiding, 

and . the issues having been duly tried, and a decision having 

been duly rendered finding the Customs Directive urinalysis 

drug testing plan to be utterly repugnant to the United States 

Conati tution, 

IT IS ORDERED, ADJUDGED AND DECREED that Commissioner 

William Von Relab, defendant herein, be PERMANENTLY ENJOINED 

from conducting urinalysia drug testing in accordance with its 

published plan. 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that DECLARATORY 

JUDGMENT be GRANTED in favor of ~he National Treasury Employees 

Union and Argent Acosta, against Commissioner William Von Raab, 

declaring the Custom.a urinalysis drug testing plan 

unconstitutional. 
. . 

New Orlean•, Louisiana, this the 14th day of November, 

1986. 

~ptJ~OURT 
~-----

APPROVED AS TO FORM~ _iROC?:SS-.-·--
T -•,F~G":" ___ _ 

~~:-~_----
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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

FILE 

ROBERT M. KRUGI@_j~ [c.__ 
PETER D. KEISLER 10 k. 

Proposed Signing Statement for H.R • . 5484: 
The Anti-Drug Abuse Act of 1986 

As part of the subtitle on money laundering, H.R. 5484 amends the 
Financial Right to Privacy Act ("FRPA") to specify the informa­
tion that a financial institution may disclose to the Government 
relating to suspected illegal activity. 1/ It adds the under­
lined sentence to Section 1103(c) of FRPA (12 U.S.C. 3403(c)): 

Nothing in this chapter shall preclude any financial insti­
tution, or any officer, employee, or agent of a financial 
institution, from notifying a Government authority that such 
institution, or officer, employee, or agent has information 
which may be relevant to a possible violation of any statute 
or regulation. Such information may include only the name 
or other identifying information concerning any individual 
or account involved in and the nature of any suspected 
illegal activity. 

In its proposed signing statement, the Justice Department recom­
mends that the President describe this amendment as "making it 
clear that the Right to Financial Privacy Act permits [financial 
institutions] to volunteer information to the Government of 
possible wrongdoing in sufficient detail to warrant law enforce­
ment agencies obtaining the necessary grand jury subpoenas or 
search warrants to get the financial records that will help 
establish this wrongdoing." 

As first received by the Senate, H.R. 5484 described the informa­
tion which a financial institution may provide under Section 
1103(c) as "limited to the names, addresses, and account numbers 
of persons, information concerning the persons and acts involved 
in any possible violation sufficient to enable the Government 
authority to obtain access to or copies of such information 

1/ H.R. 5484 also amends FRPA to make clear that such informa­
tion may be disclosed notwithstanding any other law and 
without liability under Federal, State or local law. It 
also provides that the financial institution need not notify 
its customer of such a disclosure or of the furnishing of 
records pursuant to a grand jury subpoena. 



- 2 -

pursuant to law." In taking up H.R. 5484, the Senate substituted 
its own section on money laundering, indicating that its provi­
sion "closely tracks" s. 2683, which had already passed the 
Senate. The Senate amendment to Section 1103(c) read: 

"Such information may include only the name or names of and 
other identifying information concerning the individuals and 
accounts involved in and the nature of the suspected illegal 
activity."~/ 

The report of the Committee on the Judiciary on s. 2683 explains 
that "[w]hile this provision clearly does not authorize wholesale 
disclosure of financial records, the financial institution must 
be able to give the Government authority enough informati on about 
the nature of the possible violation and parties involved in 
order for that authority to proceed with a summons, subpoena or 
search warrant for additional information." 

The House stood by the language it originally sent to the Senate 
but ultimately accepted the Senate language, with minor changes. 
(The phrase "names of and" was deleted, the phrase "the i ndivid­
uals and accounts" was changed to "any individual or account" and 
the phrase "the suspected illegal activity" was changed to "any 
illegal activity.") According to the counsel to the Senate 
Judiciary Committee, these changes were added by the Senate in an 
effort to make the FRPA amendment appear more expansive. 

Although the Justice Department supported and preferred the House 
language, which explicitly states that the information should be 
sufficient to support a warrant, the unambiguous statement of 
intent in the report on S. 2683 evidences that the Senate language 
was meant to be interpreted in the same way. We have been unable 
to identify any legislative history which contradicts or detracts 
from this statement of intent or which disconnects the final 
provision from the report on S. 2683. It is not, therefore, 
apparent what additional purpose the proposed Justice signing 
statement on this point would serve. 

2/ This sentence is, in fact, identical to the corresponding 
language in S. 2683. 
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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

October 29, 1986 

DIANNA G. HOLLAN;:;. 

ROBERT M. KRUGE~~ 

Fact Sheet for Drug Abuse Act Signing 

As Peter is aware, we advised David Chew and Tom Gibson's office 
on Friday of our broad concerns with the accuracy and efficacy of 
the attached fact sheet, based on the difficulty 0MB was having 
reviewing the Drug Act's provisions and obtaining agency views on 
the Act before Monday's signing ceremony. We questioned whether 
a fact sheet would be necessary or appropriate in these 
circumstances. We also recommended that if the decision was to 
go forward with a fact sheet, the Office of Public Affairs should 
work closely with 0MB to ensure its accuracy. We offered to 
review and assist in the preparation of revised drafts. In this 
regard, Peter Keisler and I attended a working meeting on the 
fact sheet on Monday, October 27. Time constraints required us 
to provide our comments and recommendations orally and in 
response to constantly changing drafts. 

The fact sheet was issued Monday. No further action is required 
on this matter. 



Document No. ________ _ 

WHITE HOUSE STAFFING MEMORANDUM 

10/23/86 DATE: _____ _ ACTION/CONCURRENCE/COMMENT DUE IV: NOON on l0/24/ 86 

SUBJECT: 
FACT SHEET FOR DRUG ABUSE ACT SIGNING 

ACTION FYI ACTION FYI 

VICE PRESIDENT □ : MILLER· ADMIN. ; □ 
REGAN 

ii 
POINDEXTER □ 

MILLER· 0MB □ RYAN □ ; BALL : □ SPEAKES □ 
BARBOUR ; □ SPRINKEL 

ti □ 
BUCHANAN is SVAHN □ ;' CHEW r; THOMAS □ 
DANIELS □ TUTTLE □ 
HENKEL □ □ WALLISO □ 
KING 

~ 
□ 

TURNER 

KINGON □ COURTEMANCHE 

~ MASENG □ 
GIBSON 

REMARKS: Please provide any comments on the attached fact sheet directly 
to Torn Gibson (6597) by noon on Friday, October 24th, with an 

info copy to my office. Thank you. 

RESPONSE: 

€l :17 Hd €Z lJO 9861 

Oavirl l. . Chew 
Staff Secretary 

Ext. 2702 



THE WHITE HOUSE 

Office of the Press Secretary 

FOR IMMEDIATE RELEASE October 27, 1986 

THE SIGNING OF THE ANTI-DRUG ABUSE ACT 

FACT SHEET 

President Reagan signed into law today H. R. 5484, The Anti-Drug Abuse Act, 
with a salute to First Lady Nancy Reagan and Senator Paula Hawkins who made 
drug abuse their personal crusade long before it became a public issue. 
The President had praise for the quick and bipartisan support this bill 
received in Congress. 

The President said it will take a "miracle vaccine" based en "a combination '-' 
of tough laws," like the one he signed today, and "a dramatic change in 
public attitude" to win the fight against drug abuse. He said the Nation 
must become intolerant of drug users and drug sellers. 

The new drug-abuse law is a major victory in the President's crusade 
against drugs, a victory for safer neighborhoods, and a victory for the 
American family. "The American people want their Government to get tough 
and go on the offensive," the President said. "This is a day when all 
those involved in the drug trade should take notice and start looking fo r 
another way of earning a living," the President said. 

OVERVIEW OF H.R. 5484 -- THE ANTI-DRUG ABUSE ACT 

MEETING THE PRESIDENT'S GOALS 

President Reagan is determined to end the suffering drug abuse imposes o n 
individuals, on families, and on communities. The bill the President 
signed into law today i.s designed tio meet the President's six major goa l s 
in the fight to make America drug free. 
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o Drug-free schools: Authorizes $350 million annua l ly for a new drug 

education program for all schools from elementary to post-secondary; 
authorizes study of drug abuse education; allocates funding f or 
competitive grants to higher education institutions for in-service 
training of elementary and secondary school teachers and preventio n 
programs for college and university students. Provides that sta te s 
will play a major role in achieving this goal; private school stud c ~ts 
and teachers will participate in training on an equitable basis. 
Creates National Advisory Council on Drug Abuse Education and 
Prevention §). 

0 Expanded drug treatment: Authorizes $200 million for grants to states 
for drug abuse treatment and rehabilitation, and prevention act iv i t ie s 
among school-aged children and pregnant women; creates an Agency fo r 
Substance Abuse Prevention tc t a k e e ve r prevention programs now 
administered by the National Institute on Drug Abuse and Alcohol Abuse 
and Alcoholism which are oriented to resarch; authorizes Congressional 
Advisoflc> Commission .trfi invi_$,tiq~ te drug use by college a t hletes. 
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U.S. law enforcement officials to participate in narcotics a rests i\p 
foreign countries. Allows deportation of drug trafficking ' llegal ) 
aliens. Authorizes Department of Defense to assist officia s of ' 
foreign nations involved in enforcement of drug control las. 
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o Strengthened law enforcement: Establishes minimum 5-year term for 
first-time serious trafficker, minimum 10-year term for major 
trafficker. Increases fines for drug trafficking up to $10 million. 
Makes money laundering a federal criminal offense. Promotes drug 
eradiction programs in foreign countries. Imposes penalties for 
illegal aircraft operations. Allows military forces to assist in 
search, seizure, and arrests outside the U.S. 

o Expanded public awareness and prevention: Calls for a White House 
Conference on Drug Abuse to formulate a national strategy to control 
and prevent drug abuse. 

FUNDING THE PRESIDENT'S GOALS 

Under the legislation signed by President Reagan, over $2.7 billion is 
authorized to fight drug abuse in fiscal year 1987. 

o Department of Justice, the courts and USIA -- $504 million. 

o Agency for International Development and the State Department 
$56 million for education and narcotics control. 

o Interior, Agriculture, Health and Human Services -- $45.2 million for 
the National Park Service, Bureau of Indian Programs, · territorial 
affairs, the forest system, and the Indian Health Service. 

o Labor, Health and Human Services, Education -- $468 million including 
funds for the National Institutes for Drug Abuse and Alcoholism, 
education for intercollegiate athletes, drug abuse education and 
prevention, and operating expenses. 

o Transportation -- $128 million for the Coast Guard and Federal Highway 
Administration; Customs Services is authorized $44.120 million for 
salaries and expenses, air interdiction, and the Customs Forfeiture 
fund. 

o Treasury -- $7.8 million for payment to the government of Puerto Rico. 

PRESIDENT REAGAN'S COMMITMENT TO FIGHTING DRUG ABUSE 

Drug abuse was a major national problem before this Administration took 
office. By 1982, President Reagan had a five-point program in place to 
fight drug abuse, including international cooperation, drug law 
enforcement, drug abuse prevention, treatment, and research. Spending on 
drug-abuse prevention tripled under this Administration -- from $700 
million in FY 1981 to $2.1 billion in FY 1987. 

Highlights of the President's initiatives against drug abuse: 

o President Reagan set up the Organized Crime Drug Enforcement Task 
Forces under the Attorney General in 1982 to attack drug trafficking 
by major criminal organizations. Chaired by the Vice President, a 
South Florida Task Force was established in 1982 to respond to the 
drug trafficking emergency. That led to the creation of the National 
Narcotics Border Interdictio~ System in 1983 -- now a model for-­
coordinating interdiction efforts around all our borders. 

o In 1981, the First Lady began a major program to increase public 
awareness of the dangers of drug abuse and to get people involved in 
helping young people "Just Say No" to drugs. Mrs. Reagan has traveled 
over 100,000 miles to 28 states and six foreign countries in her 
campaign to stop drug abuse by young people. 

o On August 4, 1986, President Reagan announced six new goals to lead us 
toward a drug-free America. These include: drug-free workplaces; 
drug-free schools; effective drug abuse treatment; improved 
international cooperation; strengthened law enforcement; and increased 
public awareness and prevention. 

o On September 15, 1986, the President signed an Executive Order to make 
certain 2.8 million Federal civilian workers have a drug-free 
workplace. 
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THE PRESIDENT'S SUCCESS IN FIGHTING DRUG ABUSE 

When President Reagan took office, fighting drug abuse became a major 
national priority. 

o In 1981, one foreign country was eradicating narcotics; today, 14 
countries and all 50 states are eradicating. Shortages of marijuana 
are being reported throughout the country, primarily as a result of 
eradication programs in Colombia and the United States. 

o Aggressive enforcement activity against cocaine manufacturers in 
Colombia, Peru and Bolivia is disrupting the flow of cocaine. U.S. 
helicopters have been aiding the effort in Bolivia. 

o Enhanced interdiction increased U.S. seizures of illegal drugs. In 
1981, two tons of cocaine were seized. In 1985, we seized 20 tons. 
Under the Organized Crime Drug Enforcement Task Forces, 3,600 drug 
criminals were convicted and more than $300 million in assets seized. 

o The U.S. Armed Forces have cut the use of illegal drugs in the 
military by 67 percent since 1981. 

Over the years, our country has never hesitated to 
defend itself against the attack of any enemy, 
however formidable and whatever the odds. In many 
ways, the enemy facing us now -- illegal drugs -­
is as formidable as any we have ever ecnountered. 
As a result of the combined actions of all Americans 
we will achieve the goal we all seek -- a drug free 
America for ourselves and for our children. 

President Reagan 
September 15, 1986 
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