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T H E W HIT E HO USE 

Vl .t-S 1-' , N G TOI\. 

September 22, 1986 

MEMORANDUM FOR PETER J. WALLISON 

FROM: 

SUBJECT: 

ROBERT M. KRUGER _., 

Department of Justice Testimony on the 
Administration's Proposals Regarding Drug Testing 

0MB has requested views on the above-referenced testimony which 
will be presented by Richard Willard to the House Subcommittee 
on Human Resources on Thursday, September 25, 1986 . Although 
the cover page of the testimony and the 0MB staffing sheet 
indicate that the testimony is addressed to the Administration's 
proposals for a drug-free federal workplace, I have learned that 
the Department of Justice was asked to testify specifically 
about drug testing. Justice seems to have interpreted this 
request literally , omitting from its testimony any discussion of 
non-testing elements of the recent Executive Order and the 
Administration's proposed legislation. 

I have also learned that the core of this testimony (pages 
10-28) consists of the amicus brief that the Department of 
Justice filed in support of the constitutionality of the Boston 
Police Department's drug testing program . Thi s fact explains 
both why the testimony appears to be a legal memorandum 
(complete with citations , footnotes and subheadings) and why it 
aggressively argues and state s the parameters of the existing 
law , reaching beyond the analysis issued by OLC in support of 
the Executive Order . A prime example of this latte r point is 
Justice's repeated assertion that "drug testing doe s ·not 
implicate the Fourth Amendment . " Justice bases thi s statement 
on an employer's wide latitude in testing for fitnes s for duty 
and on the relative unintrusiveness of unobserved urination . 
However , OLC , in its opinion memorandum , stated that "the drug 
testing regime called for under the proposed executive order 
must withstand scrutiny under traditional Fourth Amendment 
principles." 

The issue, as I see it, is whether Justice should present to the 
Subcommittee the same legal arguments it has already made in 
court . While I would not suggest that Justice take an 
inconsistent position or concede any of those arguments before 
the Subcommittee, I would point out that Congressional testimony 
is clearly different from a litigating position . What makes 
good argument in court may come across in a hearing as glaring 
ev i dence of the Administration's inse nsitivity to Constitutional 
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and privacy issues. On page 30 of the testimony, Justice 
addresses legislation proposed by the Subcommittee Chairman 
which would bar use of drug tests in the federal government 
except in very narrow circumstances. Rather than dampen support 
for such legislation, I think Justice's proposed testimony will 
make it appear more reasonable. 

I recommend that Justice's testimony be shortened and rewritten 
with a much greater emphasis on the positive features of the 
testing program authorized by the Executive Order and that 
Justice's amicus brief be attached as an addendum. The 
testimony should place drug testing in context as a diagnostic 
tool to identify drug use in certain circumstances and among 
certain employees. It should stress both the limitations on its 
usage and the numerous provisions geared to safeguard privacy 
and confidentiality, to ensure the reliability of test results 
and to help drug users break their habits, set out in the 
Executive Order. A memorandum to Naomi Sweeney, conveying this 
recommendation is attached for your review and signature. The 
memorandum also includes the following comments about other 
aspects of the testimony. 

1. The Administration's drug testing program should not be 
directly compared with the program implemented by the 
military (see, for examples, page 4 and page 7). Such 
a comparison suggests a lack of understanding for the 
fundamental differences between military and civilian 
work forces. 

2. Not all of the protections built into the Executive 
Order are noted in the description contained at page 4 
to page 9. There is, for example, no mention of the 
provision for rebuttal of positive drug test results by 
other evidence that an employee has not used drugs. 
The testimony should not overlook any potential public 
relations advantage. 

3. For the record, the arguments set out in the first 
paragraph in Section "C" on pages 15 and 16, seem 
particularly extreme and inconsistent with OLC's 
memorandum in support of the Executive Order. It also 
seems a gratuitous overstatement to describe unobserved 
drug testing as "one of the most minimally intrusive 
searches in Fourth Amendment jurisprudence." 

4. The description of the effect of Section 103 of the 
Administration's bill on page 28 should not imply that 
the nexus or Rehabilitation Act issues are currently 
"unresolved." 

Attachment 
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September 22, 1986 

MEMOF-A.NDUr-'. FOR KAOMI R. S'WEE?\E~· 

FROM: 

SUBJEC'I: 

DEPUTY ASS1STAN'I DIRECTOR FOR LEGISLATIVE 
REFEREN CE 

PETER C . WALL1S01' 
CO"iNSEL TO THE PRESIDEN~ 

De~artment of Justice 1estimony on the 
A6..ministrat1.or: 1 s Prooosals Reoard1.no Druo 'I'estinc 

Counsel's orrice has reviewed the above-referenced testimony 
which will be presented by Richard Willard to the House 
Subcomrr,itt.ee on Hurr,an Resources on Thursday, September 25, 1986 . 
~e understand that the core of this testimony (pages 10 - 28) 
corjs1sts o: the amicus brief that the Department of Justice 
fi~e6 i~ s uppor t o: the constitutior.ality of the bos ton Yolice 
Depan:.rr,2r,:. ' s dn..i<; t:estin9 prograrr .. 

Whi~e WE wou~d not suoaest tha:. Justice take ar. 1nco~sist.en:. 
pos1.tior. o :- conceae any o: the arquroent s cor.ta1.nec. 1r. its am1.cuE 
br1e: 1.r. t.est1.fy:i.n9 before the Sur.,comrr,1:.t.ee, we: woul c poin t. ou:. 
tha:. Congressional testimony 1s c:early d1f :eren:. from~ 
li tigat1n~ posi tior.. What make:; 9 006 arqurr,er.:. in court.. may come 
across 1.r, c hearing as 9lar1ng eviae::nce o: the Acirr.1.nistration I s 
insensitivity to Constitutiona: and privacy issues. On page 3C 
o: the testimony, Justice addresses le91slat1.on proposed by the 
Subcommittee Chairmar. whicr. would bar use o: 6.ruq t..e::ts ir. the 
federal government except 1r; very riarro\t; c1rcumEtances. Rather 
than camper. support for such legislation, we are concernet 
Justice's proposed testimony will ~ake 1:. appear more 
reasonable. 

Accordingly, we recommenc that Just.ice's testimony be- shortened 
anc rewr1tteL ~ith a much greater emphasis OL the positive 
features o: the testing prograrr. aut..horizec by the Executive 
Order anc. that Justice's arn1cus brief bE att&ched as a~ 
ac56E:riaurr. . The testimony should pl.ace dru9 testing in context as 
c d :..agrJostic t.ool t.o ident1 fy drug use 1r. cert.air. circumstances 
anc. c.nion9 certair. employees. It sri oulc stress both tne 
l irr:.. ~ct..1. 0n s o~ 1t.s usage an c. the nurne:rous provisions g e ared t c 
safeq~ard privacy and confidE:ntiality, t..c ensure the re li ability 
o: t e s:. results and to hel~ drug users break their habits, se:. 
out in the Executive Order. 



.. . .. 

\lie would also rr,ake the fol j_c,,.·:i..ng comments about other aspects of 
the testimony: 

' ... The Adru.r.i st.ratior:' s drug testing prograro should not be 
directly compared witb the pro9ran imp ... emented by the 
~ilit.ary (see, for exarnp ... es, page 4 and page 7) . Suet 
c cornpar~sor. suggests a lack of unaerst.andin9 for the 
fundamental differences between military and civilian 
v-'ork for8E:S. 

~ot all o: the procections built into the Executive 
Order are noted ir. the descr1pt1on con~ained at pa9e C 
t.c !=-a9e 9. Then:: 1 s, f o:- examp:i.e, nc ment 10n of the 
prov1s10~ fo:- rebut:ai o~ positive drug test. results by 
o~her evidence tha~ ar. employee has no~ used drugs. 
The testimony should not overlook any potential public 
relations advantage. 

3 . For the record, the argument s set out in the first 
paragraph in Section heh on pages 15 and 16, seem 
part.icuiarly extreme and inconsistent with OLC's 
n2rno ra n6un 1r. su?port of the Executive Orae:- . It also 
seems a 9rat.u1t.ous oversta~ement to describe unobserved 
6ru~ t.e&tin~ as 'one o~ the most. minimally intrusive 
searches 1r. Four tr. hrnendrnen:. :iur1sp=-u6en;::e." 

<. Tne 6escr1pt10~ o~ the e~fect o~ Sect.1O~ 103 o~ the 
hdn•in1.st:.rat.1or. 1 E bili or. page 26 should not imply that. 
the nexu5 or Rehabilitat1or. Act 1ssueE are currently 
"unresolvec.." 

PJW : RMK:dmh 9/22/86 
cc : PJWallison 

RMKruger 
chron . 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

September 19, 1986 

LEGISLATIVE REFERRAL MEMORANDUM 

TO: Legislative Liaison Officer -

Office of Personnel Management-Jim Woodruff-632-5244 
Department of Education-Jack Kristy-732-2670 
Department of Labor-Seth Zinman-523-8201 

SUBJECT: Department of Justice testimony on the Administration's 
bill to provide for a drug-free workplace introduced by 
Sen. Dole, and on H.R. 4636, H.R. 5530, and H.R. 5531, 
all bills relating to drug testing in connection with 
Federal Employment. 

The Office of Management and Budget requests the views of your 
agency on the above subject before advising on its relationship 
to the program of the President, in accordance with 0MB 
Circular A-i9. 

A response to this request for your views is needed no later than 
Tuesday, September 23, 1986. Hearing is September 25, 1986. 

Questions should be referred to Hilda Schreiber (395-7362), the 
legislative analyst in this office. 

Enclosures 

cc: ~Peter Wallison 
Jack Carley 
John Cooney 
Ken Ryder 
F. Seidl/T. Grams 
J. Murr 
Naomi Sweeney 

Naomi R. Sweeney for 
Assistant Director for 
Legislative Reference 



STATEMENT 

OF 

RICHARD K, WILLARD 
ASSISTANT ATTORNEY GENERAL 

CIVIL DIVISION 
U.S. DEPARTMENT OF JUSTICE 

BEFORE 

THE 

SUBCOMMITTEE ON HUMAN RESOURCES 
COMMITTEE ON THE POST OFFICE AND CIVIL SERVICE 

UNITED STATES HOUSE OF REPRESENTATIVES 

CONCERNING 

THE PRESIDENT'S PROGRAM TO FOSTER A 
DRUG-TREE FEDERAL WORKPL\CE 

ON 

SEPTEMBER 25, 1986 



Mr. Chairman nd Memb re of tho SubcoIMiittee--

I appreciate the opportunity to be here this morninQ to talk 

about the s rious drug problem facinc our nation and the 

President's coal of establishing a drug-free federal workp l ace . 

Although the ~ar acainst illegal drugs can and must be foucht on 

many fronts, the President's procram recognizes that we cannot 

devot e our efforts solely to law enforcement--we muet aleo reduce 

the demand for illecal drugs. The administration b lievee that 

the federal 9overnment hae a duty to adopt a lead rehip role in 

r educing the demand for illegal druoe by attaining a drug-free 

federal workplace. We must make clear that drug use by federal 

employees--whether on or off duty--is unacceptable conduct that 

will not be tolerated. We hope that the carefully designed 

proQram aet forth in !%ecutive Order 12564 ill not only aseure 

that we hav a druc-free federal workplace , but will also aerve 

as a model for similar programs in the private oector and, in 

schools. We also hope that the federal initiative will provide 

an incentive for state and local government to initiate their own 

proqrams that will serve the uniQue needs of their local 

communities. 

! would also like to note at the onset that testinc ie only 

one means by which the !xecutive Order will help ua to achieve a 

dru9-free workplace. 0th r evidence of druq use oould be used to 

identify drug users, and of course, an aocr ssive program of 

public educ~tion would be continued to warn of the dancers of 

illaQal druq uae, 



The Federal government is just one of n incr aaing n\lJT\ber 

mployere who haver cogni:ed a need to or at an environment of 

1ero tol ranee for drug use by druc t ting employ es . 

In fact, "testing" ia a very eff ctive ~ay to treat druc abuse in 

the orkplace. When Dr. Charles R. Schuster, Director of the 

National Institute on Drug Abuse testified befor Congress last 

nummer, he emphasized that "the inte~ration of drug sere nin9 

into procrama of treatment, prevention and drug education wi ll 

prove to be a hiohly ffective ay to manage substance abuse 

problems in industry."l Dr. Schuster also pointed out that 

testinc can be an extremely useful tool within the context of an 

overall program or policy. 

Because of the hich rate of illecal druo abuse in our 

society and its debilitating effects on the workforce, both 

public and private employers are increasingly instituting druc 

teetinc proQrame to deter employee's uee of illegal drugs. In 

private induetry, approximately 25 percent of the Portune 500 

companies, including Pord Motor Company, IEM, Alcoa Aluminum, 

Lockheed, Boiee Caecad and the New York Times have instituted 

te ting programs uain9 urinalysis for drug detection. Teetinc 

pro9rama auch ae theee have been enormously suooeeeful resulting 

inf ~er -on-the-job accidents, increased productivity and 

improved employe morale.2 Consequ ntly, their use is gro~inc. 

1 Statement of Dr. Charles R. Schuster before the Sel ct 
Committee on Narcotics Abuse and Control, U.S. Hous of 
Repreeentativ a on ~ay 7, 1986, at p.6. 

2 ~rnployeee who use drugs have three times the accident rate 
of non-users, double the rat of ~beenteeism, hioher job turnover 

(continued ... ) 



It is eetimated th tan additional 20 percent of Fortune ~00 

comp nies ill inatitute druq t atinQ progr ma within then xt 

two years. The aucceas of these programs give ua real oause to 

hope that a carefully implemented program of drug testin9 can 

lead to real procrees in th war on dru9s. 

!efore turning to the specifics of the program und r the 

Executive Order, I would like to reiterat point tressed by 

the Pr aident in his recent address to the nation: no matter how 

much the cov rnment dos about the problem of dru~ abuse, in the 

long run, it is up to each American to make the druo-free 

deoiaion. As the President etreaaed: 

As much financing ae we commit, however, w would 
be fooling ours lves if we thought that maaeiv new 
amounts of money alone will provide the solution. Let 
us not foroet that in America people solve problems and 
no national crusade has ever succeeded without human 
investment. Winning the crusade aQainat dru;s ~ill not 
be achieved by juet throwino money at the problem. 

Your oovernment will continue to aot accre aively, 
but nothinQ would be more effective th n for Americans 
eimply to quit uaino illegal drugs. we seek to create 
a massive chance in n!tional attitudes which ultimat ly 
will separate the drugs from the customer--to tak the 
use~ away from the supply. I believe, quite simply, 
that we can help th m quit, 

Americana can beat the druo problem if all work together as 

manaoere of the federal workplace, and Quardians of public health 

2( ••• continued) 
rates end coet three times as much in terms of m dioal benefits. 
~ Ths Conference Board Research Report, •corporate Strat@Qiee 
for Controllino Substance Abuse", The Conference goard, Inc., 
1986; Peter Bensinoer, "Druos In The Workplace: Employer's 
Riohts and Res~onsibilities"; National Institute on Drug Abuse 
National Household Survey. 



-
and saf ty, it b hoov s us to bsgin ~ith th problem in the 

federal workplace itself, 

I 

Let me turn no to the epecifica of the President's proqram 

to foster a drug-free workplace. The Executive Order, by its 

very nature, eeta forth a general authorization for a drug 

te tine proaram ithout specifyina in oreat detail how such a 

program would be conducted. While the details on ho the Order 

will be implemented have yet to be decided, I would like to take 

this opportunity to elaborate on the sort of program which we 

envision and stress some of the protections which will surely be 

included. Our procrarn will undoubtedly be guided by the 

eucceeeful experience of the military, hich has reduced drug use 

rates substantially since instituting its program. 3 

1. ~~plgyee, Coyered bv the landom Ti;tina J9guirtm2nt. 

Under the President's B~ecutive Order, r ndom drug testin9 would 

only apply to •9rnploy ea in a eenaitive position", defined in 

section 7(d) of the order by refer nc to five separate 

cataoories. These would include la enforcement personnel, 

employees designated Special-Sensitive, Critical-Sensitive and 

Nonctitical-Sensitive under f ede ral p raonn l rules, all 

3 Statistics on druo uae in the Navy, based on survey data, 
aho~ reductions in us e rates from 48% to 9\ over a few years, 

4 



pr aidential appoint ~e, all mploy s with a secret and top 

eeoret security clearances and any other employees whom that 

aqenoy head determine hold po itiona ffreQuirina a hioh d ore of 

trust nd confidence."4 

Because of the gr at number of mploy es who nae esarily 

must hold a top secret or ecret security cle ranee, that 

oateQory alone would extend coverace to a eubetantial nurr~er of 

employees. However, th total number covered iB mialeadinc 

because it ould be up to the head of each agenoy to decided how 

many of the covered employees would actually be tested, and on 

what baeie. Obviously, those with th most neitive positions 

would be tested first. In addition, the testing could take the 

form of random t sting of only a small fraction of covered 

employee a each year. Our program will be flexible--teating 

fteQuency can be adjusted based upon extent of dru9 use and 

d cree of job eenaitivity. Most of these issues have yet to be 

resolved, but my point is that it is misl adin~ to imply that 

millions of employees will automatically be tested. 

2. E1liabilitY of Tutina frQ~9durtD, Many otitics of drug 

te!tino have alleged that the "false positive"; error t te for 

4 In addition, where there ie "rea onabl auspioion" of drug 
use, in the course of a eafety investigation, or as n follow-up 
to a rehabilitation pro~rem, any federal employee could be asked 
to take a test. Section 3(c), In addition, any applicant for a 
job could be te ted for ill oal druo uae, Section 3(d). 

5 "False positive" ref ra to at st result which rroneously 
concludas that a subject ia usinQ drugs, A "fals ne9ative" 

(continued, .. ) 
5 



the most commonly used drug teats can be as hich as 20\, ~learly 

an unacceptable level Qiven the erious eonaeQu no a which can 

follow a finding that n mployee has used drugs. And there have 

apparently b~ n abus sin the private sector, where employers 

have discharged employees b eed solely on a einQle, poaitiv 

result from an unr liabl first screening. 

However, the Administration will not bas any action on 

this initial test. Instead, following a positive test result 
\ 

indicating drug use, w would t st th ame amp l e using a 

second, much more reliable devices, the gas ohromatooraphy/mass 

spectrometry {GC,IMS) test. Thie teet is considerably more 

expen iv than th initial screening, but, as the Office of 

Technology Aeeeasment (OTA ) has recognized, is virtually 100\ 

r eliabl e. We would aaree ith OTA'a recent statement before this 

eubcomrnittee that "when positiv r esults from the ecreeninq tests 

are confirmed with a specific test such aa GC/MS, th r sulte are 

hichly reliable and difficult to dispute," Testimony of tawrenoe 

Miike, t pp 13-14, 

Moreover, the order would require that, b for oonductinQ a 

druo test, the acenoy shall inform the employee of the 

opportunity to submit medical documentation that may support a 

l aoi timate use of a particular drug, Section 4(b). And all such 

information, aa we ll as test results themselves, would be kept 

confidential, Section 4 (c). l can assure the Subcommittee that 

5( ••• continued) 
means that a test failed to detect the actual presence of drugs 
in a rapeciroen. 

6 
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~e have an absolut , unahaking commitment to oneuring the -

absolut integrity of any program. 

Of course, ther ~ould be no ay to det ct a Rf lee 

neoative" , short of performing the GC/MS in very case, whioh we 

do not see aa cost-effective. However, a prop rly run t esting 

pro9ram, such as that of DOD, only produca r sult e in false 

necatives in 5\ to 10\ of samples, an Acceptable number. 

3. Privnoy c2nc1rns. Because there is ad n9er of an 

individual at t empting to adult rate or substitute a specimen, 

many firms which have used the urinalysis test, require that the 

eample be provided in the presence of, and under observation by 

an attendant. Obviously, thi ie a significantly gr at r 

infrinqement on an individual' s privacy than if h or ohe is 

permitt ed to provide the sample behind clo ed doors, as ie 

routinely the case in moat physical xaminations. 

In an attempt to minimize the intrueivenese of the reguired 

druc test, the administration's B~ecutiv Order provides that 

"(p)roceduree for providinc urine apecimene must allow individual 

privacy, unless the aQency has reason to beli v that a 

particular individual ffiay alter or ub titute the specimen to be 

provided." Section 4(c). Although this miQht make it easier to 

adulterate a sample, it hae been our experience under the 

military testino pro9ram, that them re faot that a test i e 

required, will ensur a iqnifioant deterrent effect . The 

percentaoe of employ e ho are sufficiently oornmittad to illeQal 

7 



drug use that they re pr pared to chemic lly tamper ith~a 

apecimen, or to eubatitute a "cl an" epecimen, is so low ae to 

have a marginal effect on the £feet of the proqram.6 We feel 

that with this Dingle change, the prooram will b no more 

intrusive on an individuals privacy than an ordin ry visit to the 

doctor. 

5. th, Non-Punitive Nature of tht Presi~mnt'm P;ogrp. Our 

program is pr rnieed on th President's trongly-held belief that 

federal employees who are found to be ueino drugs should be 

offered a "helpina hand" to kick their habit before any 

disciplinary aotion ie taken. Each ag noy would b required to 

establish Employee Assistance Programs to ensur an opportunity 

for counseling and rehabilitation, Section 2(b)(2), and to refer 

employees to counselina if found to be ueinQ, illegal drugs. 

Section 5(a), The sixty day warning period prior to 

implement tion of a drug teetinc program would allow casual users 

to cease and addicts to come forward and reQueet treatment. 

Moreov r, no disciplinary action would be r quired for an 

employee who comea forward voluntarily aor es to be tested, 

obtains counaelinq or rehabilitation and refrains from illecal 

druc uae in the future. Section 5(b). 

6 After the 60 d y Qeneral notice, testing need not be 
announced in advance, makino it difficult to be prep red every 
day. Also, we could test for chemical tampering and where it is 
indicat d, retest with observation, 

8 
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Obviously, aQenci must have the discr tion to relieve 

employees ins nsitive, nd potentially life threatening 

poaition!, of their aeaignm nta where drug uae i m indicated , 

Section S(c), Ho evar, even here, the aQency head ould hav th 

discretion to allow n employee to return to sensitive 

a!signrnent as part of a r habilit tion program. 

In addition, oenciee would not be required to report 

vidence of ill eQal drug use to the Attorney Gen ral for criminal 

pro ecution. Section 5(h), 

6. ~rocadural Protgotiona . career mployees in the civil 

service are protected by statute from preemptory dismissal or 

discipline by their eupe riore, Inst ad, due process protections 

included in the Civil Service Reform Act ensure them of a right 

to impar tial adjudication of thei r claims befor any adverse 

personnel ac tion can become final, None of these richts would be 

abrogated by the Preeident'e Executive Order, which express ly 

provides that "(a]ny action to discipline an employee who ie 

using illeoal druo! (includinQ removal from the service , if 

appropriate) shall be taken in compliance with otherwise 

app licable procedur a , including the Civil Service Reform Act," 

Section 5(c). 

II 

9 



Havinc outlin d of the Preeident'o program for fostering a 

drug-free ~orkplao , I would like to turn now to the 

oonatitutional iaeuee raised by the Ord r, nnd the uee of drug 

teatino oenerally. Althouoh the imsuee re raised by the 

prooram, and these matters are not entir ly free from doubt, we 

are confid nt that Executive Order 12564 fully complies with all 

lecal r&quirem nt . 

Many critics of the Preeident'e pro~ram llege that drug 

testing contravenes the Fourth Amendl't'lent. However, s explained 

below, drug t tinq do a not implicate the Fourth Amendment as it 

doee not intrude on a legitimate expectation of privacy prot cted 

under the Fourth Amendment. Simply tated, in the employment 

context, there ie nor oognized rioht of privacy that precludes 

an employer from conduotinq reason ble inQ1.1iri e into an 

emp l oyee's fitness for duty -- particularly where the employee 

haa advance notice of the teet. Bmployere, inoludinc th lederal 

oovernment, are afforded great latitude and deferenc in testing 

for fitness for duty, and druc testino raises no greater 

constitutional concern than other testing devices euoh as 

physical examinatione, fincerprint checks, or background 

inveatiQationa routinely employed ae screening devices. 

Unobserved druo teatino ia no mor intrusiv than the taxing of 

hair samples or finoerprints, and, ~hen u ed ol ly as 

ecreenin~ device for mploym@nt, raises none of the traditional 

concerns recardinQ abuse of police power that the Fourth 

A.~endment ie designed to reach and prohibit. Unobserved drug 
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-
testing as a condition of employment does not trigger the-Fourth 

Amendment. 

Moreov r, even if a Fourth Amendment inter st is implicated, 

the r easonab l eness of random testing of employ es in aenaitive 

positions fully comports with the Fourth Am ndment. Unobserved 

teetinc ie not intrusive, the etandarda governing the program 

here preclude subj ctive and arbitrary harassment by 

adminieterinc officials, and all employees have advance notice of 

the requirement before teatina is initiated. Most importantly, 

the proQram furthers a substantial governm ntal interest -- the 

inte~rity and effectiven ss of the Federal service, particularly 

relatino to sensitiv positions with reeponsibility for national 

eecurity and law nforcement efforts . 

The Fourth Amendment protects expectations of privacy that 

society ia pr pared to conaid r reasonable. 11.U. v, Uniteg 

States. 389 U.S. 347, 361 (Harlan, J., concurring). see also 
Califotnia v, Ciraolof No. 84-1513, slip. op. at 3 (May 19, 

1986)J Maryland v. Macon, 105 s. Ct. 2778, 2782 (1985). 

The Supr me Court has repeatedly held that the protections of the 

Fourth Amendment are implicated only when "the person invokino 

its protection can claim a 'justifiabl ,' a 'reasonabl ,, or a 

'l Qitimate ex~ectation of privacy' that he been invaded by 
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covernm nt action.ft Smith v. Hatvland, 442 u.s. 735, 740~ (1979), 

Whether there has been a "search" or "sei2ure" within the me~nin~ 

of the Fourth Amendment, the d cision turns in each instance on 

the facts and circumetancee at ieeue.7 N\lit\erous cases und r core 

the fundam8ntal point that the Fourth Amendment does not 

reaoonize privacy interests in the abetr~ot, but only in the 

concrete circumstances in ~hich the objective r asonablen e of a 

claimed privacy int reet can be examined in the moat practical 

lioht, ru, L.Q:....., HYman v. w1mea, 400 u.s. 309 {1971> c~horn 

vi it" by welfare vorkere not a Pourth Amendment eearch because 

of context end purpo e). 

7 Historically, the courts have applied at o-part test to 
determine whether the Fourth Amendment protects an asserted 
privacy interest. ru UU v. United Statea, 389 u.s. 347, 351-
53 (1967 ) (announcing t~st to determine expectation of privacy), 
liret, the individual must exhibit a "subjective expectation of 
privacy." Bakae v. Illinoie, 439 U.S. 128, 143 n,12 (1978), 
Second, the e~pectation must be "one that aooiety is prepared to 
recooniza as 'reasonable'"· .I.Q . , (quotinQ £All 389 U.S. at 361 
(Harlan, J,, concurrin~)). The first part, however, adds nothing 
to the analysis, and the second cannot Qe taken literally. 

A subjective e~pectation of privacy cannot add to or detract 
from a claim of Fourth Amendment protection because were it to do 
eo the oovernment could eliminate that protection by announcino 
in advance its intent top rforrn a search or aei:ure. The 
objective reasonable expectation approach is similarly unhelpful 
because it euooesta that protection extends to any place where 
there is eo little probability of beinq inspected or probed that 
a reasonable person would feel secure. Taken to ita logical 
extreme, such a poeition would mean that narcotics peddlers, 
accidentally discovered by police in a midnicht drug transaction 
in a desolate corner of a ~ublic park, would be protected by the 
Fourth Amendment merely because a person at that location would 
ordinarily run virtually no risk of discovery. Whether a privacy 
interest is reco(Jnized under the Fourth Amendment is thus 
determined by whether "an expectation of privacy that society is 
pre~ared to consider reasonable ia infrinoed." United States v. 
Jacobsen, 466 u.s. 109, 113 (1984). 
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-
Drue teetina muet accordingly he viewed in th context in 

which it is p rfotmed hich n ceesarily defines the privacy 

interests to be considered and respected. W Terry v. Qlu..Q, 

3902 u.s. 1, 21 (1967). Ae ehown below, in the mployment 

cont xt, th re ie no recogni1ed right of privacy under the Fourth 

Amendment that pracludea an rnployer from conducting r aeonable 

inquiries into an employee's fitne!e for duty, particularly where 

the employee has advance notice of the r quirem nt. 

In the employment context, the scope of the privacy 

interests that society ie prepared to recognize for mploye e 

have traditionally been defined by th employer 'e judcment in 

prescribing reasonable conditions of employment. Thus, the 

courts haver peatedly recognised that employers aro afforded 

broad latitude and deference in definino oonditione of 

employment. ~ rn v. JoDes & Laughlin st1~l Coro., 301 u.s. 
l, 45-46 (1936). 

In practice, this def ranee afforded the mployer to 

determine an mployee'a fitness for duty explains th general 

acceptance of a vari ety of testing devic a that might otherwiee 

raise Fourth Amendment cone rne, In the federal government, 

employees routin ly submit to fine rprint ch eke, full field 

background inveetications, physical examinations and, for 

employees enoeced in national security functions, questioning 

13 



Bubject to polygr phs as conditions of employment,B Thee~ 

employment tests involve differin~ decrees of intrusiv n S! into 

an employee's privacy as ell as ex rci e of dominion and 

control, albeit alight, over the rnployee. Noneth 1 se, none of 

these activities have be n found to impinc upon an applicant or 

mploy e's Fourth Am ndment rights, beoau e, in the mployment 

context, th re is no recognized right of privacy that precludes 

an employer from conducting reasonable inquiries into an 

mployee'a fitness for duties. ~ schlagenhauf v. Holgg;. 379 

u.s . 104, 114 (1964) (physical examinations under Ped. R. Civ. P. 

3~ ar "free of constitutional difficulty"), Drug testing 

presents no different concerns, nor should it be evaluat d by 

different yardstick, In an analogous context, courts have 

reco(}nized the employer's right in regulating the workplace and 

thereby eetablishinQ or circumecribinQ the privacy expectations 

of en employee that society is prepared to recognize s protected 

under the Fourth Amendment. 

8 The federal government routinely reQuires pplicants for 
or employees in poeitione which have physical or medical 
standards to submit to physical examinations either prior to 
appointment or election, 5 C,F,R, S 339.301(a){l), on a 
recularly recurring periodic basis, ,il. at {~)(2), or whenever 
there is a direct Question about an employee's continued oapacity 
to meet the physical or medical req,Jirementa of the position, il, 
at (a)(3). In eo doing, the Goverrunent may d eion te the 
examininc physician, although em~loyeea are permitted to submit 
medical documentation from their personal physician which the 
Government will review and consider, !n addition, the Government 
conducts e~teneive full-field investications into the backcround 
of applicants for sensitive positions in the federal service to 
determine the individual'a suitability for employment. ~ 
Federal Personnel Manual, Chapter 733 (attached as Exhibit B), 

14 



Like any emp loyer, the federal government ie fully 

authorized to prescribe reasonable conditions of employment for 

its personnel to determine fitness for duty, and these conditions 

control an employee's privacy int r sta . Thus, in the first 

federal case to addr se drug testing of law nforcament 

personnel, the oourt held that an PBI aoent had "diminished 

expectation of privacy," because he had been advised in advance 

"of the PBI's strono interest in asaurino that it a agents ' 

personal and professional affairs ar beyond reproach," ~ v. 

Unit,d St!tes. No. 85 Civ. 5764, Blip. op. at 7 (S,D.N,Y. April 

21,~ ™ .a.lJiQ Division 241 Amalgamated Transit union v. s~u~~. 
538 F.2d 1264, 1267 (7th Cir,)(in vi w of wpar mount interest in 

protectin9 the public,w bus and train operators "oan have no 

reasonabl expectation of privacy with reoard to submitting to 

blood and urine teats.•),~. den~eg, 429 U.S. 1029 (1976); 

Shoemaker v. Handel. 795 P.2d 1136, 1142 (3d Cir. 1986) 

(persuasive regul tion of industry eliminates expectation of 

privacy), Hence, the employer's discretion in setting reasonable 

' conditions of employment allows the Federal government to require 

drug te!tino of its employees without implio tino the Pourth 

Amendment. 

C 

Unobs erved druo t&stin~ by an employer fails to raise a 

Fourth Amendment concern for additional reasons. ?irat, where , 
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aa here, the proQram is preceded by advance notice affordino an 

opportunity for mployeee to avoid th testing by declining th 

employment, no legiti~ate expectation of priv~cy to the contrary 

can reasonably be recognized. Second, drug testing is conducted 

by the oovernment in its proprietary capacity as •n employer 

renderino inapposite a neral concerns lying at the cor of the 

Fourth Amendment reoardinc abuse of the police power. Finally, 

where drug testing of employeee is conducted ithout obs rvation, 

none of the activiti a involved in testinq constitutee "search" 

or "seizure" under traditional Pourth Amendment analysis. !ach 

of these considerations buttress the conclusion that drug testinQ 

as planned pursuant to the President's Executive Order does not 

raise Fourth Amendment cone rne, 

In the employment context, there is no recognized richt 

of privacy under the Pourth Amendment that precludes an employ r 

from conductina reasonable inquiries into an mployee's fitness 

for duty -- particularly where th employe bas advance notice of 

the poaaibility of druQ testing, Th Fourth Amendment does not 

diBable covernment employers from exercising the "power of the 

Government ae •.• mployer, to supervise and investigate the 

performance" of it employees. United States v. Colline, 349 

F,2d 863, 868 (2d Cir. 1965), ~- denied. 383 U.S. 960 (1966). 

The Federal oovernment's decision to teat it! employees for druc 

use therefore does not violate the Fourth Amendment. w Allen 

.v. City of Mariette. 610 F. Supp. 482 (N.D. Ga. 1985). 
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D 

Even if the applicability of the Fourth Amendment i s to be 

resolved from the narrow p repective of whether any of the 

oovernmental actions involved in drug testing const itute a 

"search" or a "seizure," dru9 testing a0 contemplated under the 

Executive Order does not implicate the Fourth Amendment. 

Whenever "physical vidence" 1 obtained "from e pereon,n there 

ie "a ~~tential Pourth AJTlendment violation at two l evels -- the 

'aeizure' of the 'person' necessary to bring him into contact 

with covernment acenta ••• and the subsequent search for and 

seizure of th vidence.• United States v, Qionieio , 410 U.S. l, 

8 (1973) (emphaeie supplied). In the caee of unobserved drug 

testing es an emp loyment screen, the first 1 vel of concern is 

entirely absent, and any aeoond- lev 1 concerns raised by the mere 

takino of a urine ample produced in private are exiguous to the 

point of not r @achinc the thr eshold here the Fourth Amendment 

would be implicated. 

First, there i s no nse iiure" of the person when a publio 

mployee, durino paid orkino houre, is directed to report to a 

facility for the collection of a ~rine sampl rather than to the 

employee'e usual workinc station. When th government asks 

employees to take dru~ testa, the employee's freedom of movement 

ie not a~~reciably ~reater or differ nt than when an mployee is 

directed to co and r$m in at his uaual work sit . "Ordinarily, 

when people ara at work their freedom to mov about has been 
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meaningful restricted, not by the actions of la onfotoement 

officials, but by th workers' voluntary obligations to their 

employers." lliS. v. pelaado. 466 u.s. 210, 218 (1984). 

s cond, the requir ment that an rnployee produc an 

unobserved urine ample ia, not intrusive urine epeoimens are 

commonly drawn and examined with consent for numerous routine 

purposes, and, hil that factor is not itself daci iv, it has 

been given important ~eight in a context (blood teete) th tie 

far mor intrinsically invasive du to the required penetration 

of body tissues for coll ction of the fluid. 

California, 384 u.s. 757, 771, n.13 (1 966 ), 

schmerber v. 

Third, the collection of the urine it lf hould not b 

deemed aeizure since urine is a body aate cu tomarily 

abandoned without concern, the collection of urine constitutee a 

seizure no more than the collection of hair clippings, voice 

exemplars or handwritinQ aamples. ~~tnAt v. lrAt1,noi Qrder of 

Police. 500 A, 2d 1005, 1011 (D,C, pp, 1985) (Nebeker, J,, 

concurrino), 

Fourth, the analyeia of the urine, limited to revealing only 

the use of illicit aubstancea , also faile to constitute a search 

within the !ourth Amendment. In United States v. Jacobsen. 466 

u.s. 109, 113 (1984), the Court held that a field test conducted 

to determine whether a auspicious ~hite powder as cocaine did 

not compromia any legitimate privacy interest and thus aa not a 

search : 

A chemical test that merely discloees hether 
or not a particular substance is cocaine does 
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not compromise any legitimate interest in 
privacy. Thi3 conclusion is not dependent on 
the result of any particular test. It is 
probably safe to assume that virtually ell of 
the teats conducted under circurnstanoea 
comparable to those disclosed by this record 
would reeult in a positive findingJ in such 
cases, no legitimate interest has been 
compromised. But even if the r sults are 
neQative--merely disclosing that the 
eubetance is something other than eoeain -­
such a result reveals nothinc of special 
intetest. Congress hae decided--and there is 
no Question about its po er to do eo--to 
treat the interest in "privately" possessing 
cocaine a illegitim te1 thus governm ntal 
conduct that can reveal whether a subetanc 
is cocaine, and no other arauably ~privat w 
fact, compromieee no legitimat privacy 
interest. 

Thus, pproaching drug testing on the basis of step-by-

step analysis, none of the activities constitute a "search" or a 

waeizure." For this reason, unobserved druc testing does not 

raise a Fourth Amendm nt ieeue, 

I 

But •v n if a court were to diaaore with the analysis and 

conclude that druo testing does implicate th Fourth Amendment, 

we are confident that the testing program will withstand 

constitutional scrutiny. The "underlying command of the Fourth 

Amendment ia lways that searches and aeisures be reasonable," 

and what is reaeonabl wre(lUirea 'balancinc th& need to search 

aoainst the in~asion hich the search ntaile,' Hew Jereev v. 

T,L.o., ios s. ct. 733, 741 (1985), g~gtino Camara v. Municipal 
Court, 387 U.S. 52?, 536-37 (1967), Reasonabl neas does not turn 
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on whether the government could have used le a intrusive -mans. 

~ v. Dombrowski. 413 u.s. 433, 447 (1973). Rather, whether a 

~a rch conducted without a arrant ia re sonable under the Fourth 

.Amendment r (Ju.ires wba l anc [inQ J th natur and quality of the 

intrusion on the individual's Fourth Amendment interest against 

the importanc of the governmental interests alleged to justify 

the intrusion, " Ttnnessee v, Garnet, 105 s. Ct. 1694, 1699 

(1985), auotina United states v. Place, 462 u.s. 696, 703 (1 983 ). 

The factors to~ considered ar "the cope of the particular 

intrueion, the manner in hich it is conducted, th justification 

for initiatino it, and the plac in hioh it i conduct d." · ~ 

v. ijolfiah, 441 U.S. 520 , 559 {1 979 ). 

The foregoing discussion largely anawers each of theee 

ooneideratione. If drug teetino triocere the Fourth Amendment , 

unobserved drug testing throuoh urinalyeis surely mu t be one of 

the most minimally intrusive searches in Pourth Amendment 

jurisprudence. Althouoh "intrusiveness" iu irnpoasible to 

quantify, the intrusiveness aseociat d with druo testing falls 

somewhet between the takinQ of hair clippinqs, which dos not 

implicate the Pourth Amendment, United Statea v, bll, 657 F.2d 

1005 <8th Cir, 1981)1 ln re Grand Jury Ptoceodino <M~lls2, 686 

F.2d (3d Cir.) ~ . deniQ~. 459 U.S. 1020 {1982), and the 

extraction of blood which is !ubject to the Fourth Arn ndment, 

Schmer~er v. CAliforni~, 384 u.s. 757, 767 (1966), Bven within 

this ranoe, ho~ever, druo t sting plainly f lle oloaer to the 

takino of hair samples, as drug testing does not r quire 
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penetration of the body, and concerns a product that would-

0th rwiae be abandoned without concern ae waste much like hair 

clippings which my normally be shed and swept away. ~ Ynited 

Stateg v. ~, 746 F.2d 39 (D.C. Cir. 1984). See ~lao 
Cnited States v, ~. No. 85-5764, slip op. at 7 cs.o.N.Y. 
April 21, 1986) (urin teetinQ lese intrusiv than blood eamplinQ 

or finoerprintino as it "calls for nothino more than a natural 

function performed by everyone sev0ral times a day -- the only 

difference beino the collection of th sample in a jar.w) 

Random earches and seizures that have be n held to violate the 

Fourth Amendment have left the discretion as to elected taroets 

in the hands of a field officer with no limiting discretion, 

w, .£LJL., ~laware v. Prouse, 440 u.s. 648, 661 (1979)1 United 
states v. Brianoni-Ponce, 422 u.s. 873, 882-84 (1975).9 How ver, 

the objective and random eelection of federal employees in the 

most eenaitive poaitions for teetinQ precludes any conduct that 

could be considered ubjective and arbitrary harassment by 

dminist~rino offici la. 

In contrast, here subjects are chosen on the basis of some 

n utral, nondiecretionary criterion, searches conducted in the 

ab!ence of particulari1ed suspicion have been upheld. Dnited 

States v. Martinez-Fuerte, 428 u.s. 543, 566-67 (1976) (upholdino 

use of fixed checkpoints to stop vehicles on a systematic ba is). 

See also Donovan v. Dewey, 452 U.S. 594 (1981). Thus, e ystsm 

9 TestinQ on "reasonable suspicion"as cont mplated by 
section 3(c)(l) of the Order, would, of course, not suffer from 
this :nfirmity. 
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of testing bas d upon random election does not violate the 

Fourth Amendment. Shoemaker v. Handel, 795 P.2d 1136, 1143 (3d 

~ir . 1986 ) . 

Ba l ane d against these considerations is the government ' 0 

critical interest in precluding the us of ill gal druge , by 

employ a in n i tive positions, To consider in detail, just 

one example, it i e cle r that i lleQal drug us renders a law 

enforcement officer unfit for duty as th officer's violation of 

the la undermine his ability to enforce and uphold the law on a 

fair and impartial baeie, Illegal drug use, on or off duty, 

evidences an unreliability, an instability, nd lack of 

judo,T1ent that i inconsistent ith the special trust reposed in 

law enforcement officers . ~ Maeimo v . United States. 589 P.2d 

1048, 1056 (Ct . Cl. 1978 ) . 10 Law nforo ment offioere are sworn 

10 In the federal sector, "where an mployee'a misconduct 
ie contrary to the acency's mission, the aoency need not present 
proof of a direot eff ct on the employee'e job performance" to 
r move the employ e. AllreQ v, ~~~~~ment of Ii,alth & Hwnan 
Seryic,s. 786 F.2d 1128, 1131 (Ped . Cir. 1986 ). Thus, a federal 
agency need not keep an employee "in a responsible position until 
it can prove, by the cumbersome methods of litigation, what ought 
to be obvi ous - - that the er dibility and ffectiveneee of the 
department are undermined by the dieoord~nce between public duty 
and privat oonduct,ft ~ v. United States, 692 P.2d 1129, 1133 
(7th Cir. 1982 ) . 

Other court hav eimil arly recognized that there should be 
no n ed to maintain an employee whose misconduct will impair 
public confidence in the employer even thouqh the misconduct may 
no t be r eflected in the em~loyee's work Derformance . Thus, for 
example, in Shoemaker v. H~ndel, 7 95 F . 2d 1136, 1142 ( 3d Cir . 
1986 ) , the court upheld random testinc of jockeys, noting "[i)t 
is the public's perception , not the kno'lt'?l euepicion, that 
t r i~oer ' s the etate'a etrono intereet in conducting warrantlesa 
testing.~ 
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to uphold and enforoe ill the law J illegal drug uae by an 

officer violates that oath. 

The use of ill gal drugs al o i mpairs an officer's ability 

to discharge his duties: 

Without a doubt, drug abuse can have an 
adverse effect upon a police officer's 
ability to ~ecute his duties, Giv nth 
nature of the work and the fact that not only 
hie lif , but the lives of the public rest 
upon hie alertness, the necessity of rational 
action and a cl ar head unbefuddled by 
narcotics becomes eelf-evident . 

Turnet v. Fraternal Order of PoliR§, soo A.2d 1005, 100a co.c. 
App, 1985). Police offio re are armed with weapons of deadly 

force, and are exp cted to be able to make, ithout ~arninc , life 

and death decisions. Illecal drug uee ie imply incompatible 

with fitnea! for duty. 

Finally, the scandal of illegal drug uee by law enforcement 

officers seriously undermines respect for th law, and publio 

confidence in law enforcement generally. "!ven a hint of police 

corruption endancers reepect for the la ," O'Brign v, DiGrasia, 
544 F.2d 543, 546 (lat Cir. 1976), No confidence may b reposed 

in la enforcement personnel who demonetrate by th ir illegal 

conduct that they do not tak their responsibilities seriously. 

Moreover, RA trustworthy police force is a precondition of 

minimal social stability in our imperf ct society," Biel;um,il v. 

F~licetta. 441 P.2d 228, 230 (2d Cir. 1971), 

A similar nalyeie, with equally comp lling governmental 

interests, could b identified for each of the many othe r 

sensitive ~ositiona covered by the orde r: air traffic 
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controllers, intelligence agents and analy!te, safety ine~eotors, 

Assistant U.S. Attorneys and 0th r . Certainly, we feel that the 

federal interest in thi ar a far out ei ha th v ry limited 

intrusion of a non-observed, random druo t st, Hence, ~e are 

confident that the Orde r ill urvive Pourth Amendment scrutiny. 

III 

Let m now turn to two statutory iasu s rai ed by the 

Pr sident'a druq t ee tin~ program: the so-oalled nexus" 

r quirernent contained in the Civil Service Reform Act and the 

application of the Rehabilit tion Act. 

With respect to the first iesu, w believe that e druQ­

free requirement for f deral employees is reasonably related and 

furthers "the efficiency of the service" becaus illega l dru~ use 

- whether on or off duty - is inconsistent with the nature of 

public service, undermin s public confidence in the government 

and entails un~a rr anted costs in terms of mploy e productivity. 

The statutory iesue arieino from an application of the Civil 

Service Reform Act, is clo ely related to the Fourth Amendment 

balancino test question. As a general proposition, federal 

personnel law provides that advere action can be taken aoainst a 

covered federal rnploy e "only for such cause aa will prornot the 

effici ncy of the service," 5 u.s.c. §7513(a). The Civil 

Service Reform Act of 1978 further barr d discrirnin tion acainat 

any covered emp loyee or applicant •on the baeie of conduct which 



does not adversely aff ct the performance of the employee-· or 

applicant or th performance of others.ft 5 U,S.C. S2302(b)(l0). 

Taken toQether, these two provisions are understood to require a 

"ne~us~ between employee misconduct for which evere sanotione 

may be imposed and the employee's performance of his job,ll 

Within these constraints, th President has broad authority 

to define conditions of employment. Under 5 U.S.C, 53301, the 

Preeident may prescribe reoulatione for the admission of 

employees that "will b st promote the efficiency of the service," 

ae w 11 as "ascertain the fitness of applicants" for employment, 

This authority ie contained under 5 o.s.c. 7301 ~hioh explicitly 

recoo-ni1ea the President'e authority to prescribe "regulations 

for the conduct of employees in the executive branoh." These 

provisions accordincly afford the President broad discretion to 

define conditions of employment that will best promote th 

efficiency of the service, The President xereised his power 

under these authorities when !xecutive Orders were issued 

freeiino federal rehiring in 1981, and later barring the 

reemployment of air traffic controllers for participatin9 in an 

illeoal atrike. Likewise, we believ that imposition of a druo-

ll The protection afforded by 5 u.s.c. 57513 applies to 
employees in the competitive service and certain praference­
eliQible employees in the excepted service whereas 5 U.8.C, 
S2302(b)(l0) covers employees in the competitive eervio , eareer 
aDpointee members of the Senior Executive S rvice and moat of the 
excepted service but for Schedule C employeee and Presidential 
aDpointees. Because Schedule C a~~ointeee ere not covered by 
either of the statutes, there is no nexus iesue for these 
employeee ehould a druQ-free reQuirernent be imposed by the 
Preeid~nt. 
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free reQuirement for federal employees would be found to further 

the efficiency of th rvice. 

Firat, there ie no logical reason ~hy £ deral service which 

turns on public trust reQuires toler nee of on-going ill cal 

behavior by public servante. Ae noted above, the court have 

recoQnized that ~where an employee's misconduct ie contrary to 

the acency'a mission, the agency n ed not present proof of a 

direct effect on th mployee's job performance," Allr~ v, 

Department of Heelth and Human Services. 786 P,2d 112e, 1131 

(Fed . Cir , 1986 ) . Similarly, "Congress expressly permitted 

removal of mployees whose actions might dierupt An gency's 

smooth functioning by creating suspicion, distrust, or a decline 

in public confidence." Borsari v. federal Aviation Authority, 

699 F. 2d 106, 112 (2d Cir, 1983 ) . The illegal u e of druQe by a 

federal employee -- whether on or off duty -- ia inconsistent 

with the nature of public service and undermines the general 

confidence of the public in ~overnment. It also creat a 

suspicion and distrust that is inimical to the cooperation amono 

employees necessary for the efficient operation of an agenoy . 

.s.u H.U.g v. United States Department of Housing &pd Urban 
pevalqnment, 692 P. 2d 1129, 1133 (7th Cir, 1982), 

Second, on a more mundane level, employee druc use imposes 

an extraordinary coet on the oovernment in term of the safety of 

the wor~place and mployee productivity. Studies by the National 

Institute on Dru9 Abuse document that employees who u druoe 

have three times the accident rate as non-users, doubl the rate 
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of absent @eism, higher job turnover rat e s and cost thr e~ timee as 

much in terme of medical benefits. Theee hiQh cost! provide a 

sufficient foundation for any requirement that federal employees 

abstain from the use of illegal drugs, and demonstrate that there 

is a clear nexus between drug abuse, employee productivity and 

the "efficiency of th s rvice. 

Theee concerns are expressly st forth in the Bxecutive 

Order ea Presid ntial findings to diepel any unoertainty over the 

fa c t that there is a nexus be tween drug abuse and the efficiency 

of the service . 

B 

Now let me turn briefly to the Rehabilitation Act, 29 u.s .c. 
§791, and i te effect on the President's xecutive Order. That 

Act prohibits discrimination acainst, and reQuiree aooommodation 

of persona eufferin9 from handicapping conditions. Current 

regu l ations include druc eddiotion as a handicappinc condition. 

29 C.F.R: 51613.702. The Executive Order contains provisions to 

eneure that an mployee who ia addicted to druos will receiv 

couneelino and therapy, Section 5(a ) , as req,.iir d by the 

Rehabilitation Act . The level of accommodation provided--an 

opportunity for counselino and therapy with r moval only after 

the employee has failed a sincle tim$ in treatment--is, we 

believe, adequate to atisfy the requirements of the Act. 
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Mor ov r,the Act applies only to druc" ddictsftJ it .:has no 

bearing on rear ational uaere. Henc , individuals ho could 

case uainc illeqal druos but hav not done o are not ntitled 

to any protection under the Act . 

Section 103 of the Administration's bill ould resolv 

iaauee for all time by providinc that n individual could not be 

handicapped merely by reason of hie or hr drug addiction. 
~ 

(Thos e with other, physical, handicaps, would still be considered 

"handicappedw under the Act even if they are a l so drug u ere. ) 

Thie chanoe ie need d because of the propensity of some courts to 

adopt an overly broad reading of the Act, requiring repeat d 

offers of rehabilitation before allo ing the government to take 

action a9ainet drua addict who is unable to perform his job. 

Whitlock v. DonQyan. It makes no sense, either ae a matter of 

federal personnel policy or as a matter of treatment strategy to 

permit an employee to seek treatment, come back to work, fall off 

the waoon and resume druo use and then aeek treatment again and 

aoain and aoain . 

IV 

Finally, I ould like to diacu a the various pieces of 

legislation which have b en introduced bearing on the issue of 

dru~ t ~s tin9. Of course the administration's bill, introduced by 

Senator Robert Dole a part of s. ___ , would, whil not 

expressly authori%ino a drug testing pro9ram, make a useful 
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contribution by clarifyina current law to make clear that neither 

the Rehabilitation Act nor the Civil Service ~eform ct would 

affect our program. I should tr seat the outaet that we feel 

that th President' program, as set forth in Bxecutive Order 

12564 is fully consistent with the requirGmente of those two 

statutes, for the reasons at forth above, Howev r, we can 

foresee l e9~l challenges based in whole or in part on those 

statutes, and we f e l that Congress ought to amend the law to set 

thos e insu a tor t. 

Two other bills would also authorise or require dru9 testinc 

in some measure. Congr essman Clay Shaw's bill, H.R. 4535, would 

r guir that ach f d ral agency and memb r of Conar ss institut 

a drua teetinc program for employees havinc cceee to classified 

information. Thie bill is premised on the sound recognition of 

the fact th t emp loy ea with drug habits are particularly 

susceptible to blackmail and the temptation to ell claeaified 

information to acente of foreign government in order to aet money 

to buy druas. 

Congressman Charles Schumer recently introduced a bill to 

extend many of the protections hich will be included in the 

adrniniatration's druo testino prooram to imilar proarams in th 

private sector. While considerations of feder lism may preclude 

us from eu~~ortino a ewee~ino federal reoulatory scheme in this 

area , we are heartened by Conoreesman Schumer' r cognition that 

a carefully tailored program of drug teating can play a major 

role in reducino the ecouroe of drug uae. We 1.lao ehare his view 
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-
that any program of dru9 teetinQ must be carefully designed to 

include basic protections to ensure accuracy and fairn sa . A 

s oond confirmatory t t if an initial eor en in9 indicates dru~ 

use and n opportunity for the emp loyee to examine teet results 

are clearly essential to any effective prooram. It i s our hop 

that firm in the private sector would voluntarily adopt these 

protectione without the need for federal legislation. 

Finally, e come to your bill, Mr. Chairman. This 

leoielation ould bar any u of drug teete in the federal 

service except whereto of an employee's aupervieore concur that 

hie performance is impaired and that the impairment is du to his 

"then being under the influence of a controlled substance ." 

Thus, this approach would not only bar random testing, but •ould 

aleo bar t oet ino wh re a supervisor conclud d that an mploy e's 

performance was impaired due to off-duty drug use. We cannot 

ehare your view that the uee of illegal druqa is acceptable 

behavior as lonQ as it is not done on th job. Th Presid nt 

feels tha~ there ia too much at stake to permit federal employees 

with the responsibility for public health, safety and national 

security the unrestricted rioht to uae marihuana, eocaine, 

heroine or PCP as long ae they not do it at the office. 

Thia bill would effectively block most existino druq t sting 

procrarne, only th CIA and NSA wou ld be xempted from it 

r estrictions . We cannot share your apparent belief th t illegal 

druo uae by acents of the FBI and DBA--and both of these agencies 
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r c ntly instituted drug t 

should be tryino to d tect 

ting programs--is not 

nd halt. 

omething e 

Mor ove r, ven the limit d t st ing which the bill proports 

to authoriie--upon r asonable auepicion of th mployee then 

beinc under the influence of druga--would not be effective. By 

authorizing auit acainet the oovernment for any infrin9ement of 

ri9hts under the statute, the bill would have a chilling effect 

on any x rci of this uthority. 

We do not believe that your l eg i s lation i s promised on a 

r alietic r ecogn ition of the very real probl ms of drug us e. 

Instead it seem to ccept and count nance drug use by federal 

employ a, by codifying a rioht to be free from discipline for 

such behavior. We simply have no sympathy for that view Mr. 

Chairman. And we do not feel that th American people share it 

either, 

That concludes my prepared statement. I would be happy to 

answer any questions which the Subcommittee might have. 

31 



EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT ANO BUDGET 
WASHINGTON . D.C. 20503 

MEMORANDUM FOR THE PRESID ENT 

FROM.: 

SUBJECT: 

III 

Executive Order Entitled 
ree Federal Workplace" 

SUMMARY: This memorandum forwards for your 
consideration a proposed Executive order, pr e pared under the 
direction of the Domestic Policy Council, that would 
implement your decision to i,nstitute new procedures to 
insure a drug free Federal workplace. 

BACKGROUND: The proposed Executive order would 
establish a policy that Federal employees may not use 
illegal drugs, whether on-duty or off-duty. The head of 
each Executive agency would be instructed to implement this 
policy by developing a plan to achieve the objective of a 
drug-free workplace with due consideration to the rights of 
the government, the employee and the general public. The 
military services have separate procedures for detecting 
drug use and therefore would not be covered by this order. 

Under the proposed order, the head of each agency would 
establish and conduct a program to test any employee in a 
sensitive position for illegal drug use. Each agency head 
would determine the positions deemed to be sensitive, from 
within .broad categories of eligible positions defined by the 
order, and the frequency with which drug tests would be 
conducted. The agency's decision would be based on a 
determination that the failure of an employee in such a 
position to fulfill his or her responsibilities would 
endanger national security or the public health and safety. 
Each agency head also would establish a program for 
voluntary employee drug testing, pursuant to your policy 
that persons who use drugs should be encouraged to come 
forwar d and take voluntary steps to solve their own 
problems. 

In addition, the order would authorize heads of 
agencies to require testing for employees in non-sensitive 
positions if the agency had reasonable suspicion that an 
indivi d ual was using illegal drugs. Finally, the proposal 



would authorize agencies to test applicants for any position 
for illegal drug use. 

Limited drug testing currently is being carried out in 
several agencies for persons in especially critical and 
sensitive positions. Existing laws require that illegal 
drug use must adversely affect on-the-job performance before 
an agency may base a personnel action on that drug use. The 
President is authorized by the Civil Service laws to 
establish standar6s of conduct for Executive Branch 
employees and ascertain the fitness of applicants for 
employment. By signing the proposed Executive order, you 
would make extensive findings about the substantial adverse 
effects of drug use, either on-job or off-job, upon the 
effectiveness and performance of Federal employees. These 
determinations would provide additional justification for 
extension of the drug testing program. 

The agency drug testing programs would be conducted 
pursuant to _ scientific and technical guidelines promulgated 
by the Secretary of Health and Human Services. Agencies 
would be required to notify employees, 60 days in ~dvance of 
the implementation of their new drug testing programs, that 
testing for use of illegal drugs would be conducted and that 
employees may seek counseling and rehabilitation . Agencies 
also would be required to establish procedures to protect 
individual privacy in the testing program, which would 
govern unless there were reason to believe that a person 
would attempt to defeat the integrity of the program. 

Under the proposal, agencies would be required to take 
disciplinary action against any employee found to use 
illegal drugs, unless the employee voluntarily identifies 
himself' as a drug user or volunteers for drug testing, and 
thereafter obtains counseling or rehabilitation. In order 
to avoid creation of disincentives to voluntary 
participation by employees, agencies would have the 
authority to retain employees in service while they are 
undergoing treatment. However, if an employee refuses to 
obtain rehabilitation or thereafter uses illegal drugs, the 
agency would be required to remove that person from service. 
Any adverse actions instituted against an employee who uses 
drugs would be conducted in compliance with existing 
procedures, including those established under the Civil 
Service Reform Act. 
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While the head of each agency would be responsible for 
conducting that agency's drug testing program, the Director 
of the Office of Personnel Management would guide and assist 
the agencies in implementing the proposed order. 

The proposed Executive order has been the subject of 
extensive discussions by the agencies that ar e members of 
the Domestic Policy Council and has been formally circulated 
to the Cabinet departments and interested White House 
office s for comment. The departments have suggested several 
minor modifications to the proposal. As revised, none of 
these agencies objects to the proposed Executive order. 

RECOMMENDATION: I recommend that you sign the proposed 
Executive order. 

Attachment 
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Offlce of the 
A3si.stant Attorney ~nenl 

Re: 

Office of Legal Counsel 

Washington, D.C. 20530 

MEMORANDUM 

Proposed Executive Order entitled 
"Drug Free Federal Workplace" 

SEP I 2 IS€6 

The attached proposed Executive order has been submitted by 
the Domestic Policy Council. The Office of Management and 
Budget, with the approval of its Director, has forwarded the 
proposed order to this Department for review of its form and 
legality. 

The proposed order will require agency heads to develop 
plans to ensure a drug free federal workplace, including the 
establishment of a program of drug testing to identify federal 
employees who use illegal drugs. Section l of the proposed order 
requires federal employees to refrain from the use of illegal 
drugs and declares that illegal drug use is contrary to the 
efficiency of the service. Section 2 requires the head of each 
agency to develop a plan to achieve the objective of a drug free 
federal workplace. Section 3 requires the head of each agency to 
establish drug testing programs, including a program to test 
employees in "sensitive" positions and a program of voluntary 
testing. Section 3 also authorizes the head of each executive 
agency to test any employee who is under reasonable suspicion of 
illeg~l drug use and any applicant for federal employment. 
Section 4 specifies drug testing procedures and includes a re­
quirement that procedures for providing urine specimens must 
allow individual privacy in the absence of a reason to believe 
that a particular person may alter the specimen provided. Sec­
tion 5 of the proposed order requires that agencies refer all 
employees who are found to use illegal drugs to employee assis­
tance programs and that agencies initiate disciplinary action 
against such employees unless the employees have identified 
themselves as illegal drug users or have undertaken voluntary 
testing. Section 6 requires that the Director of the Office of 
Personnel Management coordinate all agency programs established 
under the order in consultation with the Attorney General, who 
will render legal advice regarding the implementation of the 
order. Section 7 defines the categories of employees who nold 
"sensitive" positions. Section 8 provides that the order will 
become effective on the date of its issuance. 



The proposed order raises two chief legal issues: first, 
whether . the contemplated drug testing programs are consistent 
with the Fourth Amendment prohibition against unreasonable 
s earches and seizures and, second, whether the personnel actions 
authorized by the order are permitted by current federal stat­
utes. We have comprehensively addressed these issues in a 
l enghty memorandum previously prepared for the Attorney General. 

1. Because drug testing can be characterized as a search 
and seizure, we must consider wh e ther any testing required by the 
order is "unreasonable" within the meaning of the Fourth Amend­
ment . In o ur judgment, the order has no such infirmity. While 
it can be argued that applicants and employees waive their Fourth 
Amendment rights by seeking to secure or maintain federal 1 employment, we believe that given the current state of the law, 
the drug testing regime called for under the proposed e xecutive 
order mus t withstand scrutiny under traditional Fourth Amendment 
principles. Given this assumption, we believe the courts would 
determine whether drug testing is reasonable by balancing the 
government ' s interests in conducting the testing against an 
individual ' s privacy interests. See,~, New Jersey v. T.L.O., 
105 s. Ct . 733 , 74 1 (1985). The government's weighty interests 
are recited in the preamble of the order and need not be 
reiterated~ Individual privacy interests are present, but less 
significant , because in response to the advice of this Office, 
section 4(c) of the proposed order ensures that an individual 
must be allowed to produce his or her urine sample in private 2 unless reasonab l y suspected of intending to alter the sample. 
Thus , when government and individual interests are balanced , we 
conclude that the Fourth Amendment leaves ample room for the 
provisions of the order requiring agency heads to establish drug 
testing pro~rams for sensitive employees and authorizing them for 
applicants. 

The order naturally does not attempt to specify every detail 
regarding the implementation of drug testing. Instead, agency 
heads · (sec. 3), the Secretary of Health and Human Services (sec. 
4(d)) , and the Director of the Office of Personnel Management 
(sec . 6) are authorized to make several important determinations 
that may have a bearing on the constitutional analysis governing 

1 See , ~, Pickering v . Board of Education, 391 U.S. 563, 568 
~1968); Connick v. Myers, 461 U.S. 138 (1982). 

In view of this provision, we do not think that the testi ng 
would involve a search of the person but merely a seizure and 
search of personal effect, i.e., body wastes. Moreover, under 
the reasoning of United Sta~v. Jacobson, 466 U.S. 109 , 122-125 
( 1984) , the testing of the sample would have little if any effect 
~n legitimate expectations of privacy. 

We think that a structured drug screening program woul d 
sufficiently constrain administrative discretion so as to obviate 
any need for a warrant. 

2 



actual drug testing. Thus, while the order is constitutional on 
its face, any definitive constitutional analysis of the 
implementation of the order must await these administrative 
determinations. In this regard, we note the importance of 
section 6(b} of the order which provides that "the Attorney 
General must be consulted with respect to all guidelines, 
regulations and policies to be adopted pursuant to the order" and 
"shall render legal advice regarding the implementation of the 
order." 

2. The provisions of the proposed order prescribing person­
nel actions against employees who are found to be users of ille­
gal drugs are consistent with applicable federal statutes. The 
Drug Abuse Office and Treatment Act of 1972, 42 U.S.C. 290ee-l, 
prohibits the denial or deprivation of federal civilian employ­
ment or other benefits "solely on the ground of prior drug 
abuse," except with regard to certain law enforcement or national 
security positions. Because the statute refers only to "prior" 
drug abuse, we construe the Act to permit a proiram calling for 
personnel actions based on current drug abuse. 

Nor do the terms of the proposed order conflict with the 
Rehabilitation Act of 1973, 29 U.S.C. 791, 794. The Act has been 
construed to prohibit the federal government from discriminating 
against employees or applicants on the basis of handicap, and may 
require the government to take affirmative steps to promote the 
employment of the handicapped. Drug addiction, with certain 
exceptions, is a handicap for purposes of this statute, but mere 
use or abuse of illegal drugs is not. Accordingly, personnel 
policies that single out addicts for special treatment are likely 
to be subject to scrutiny under this statute, but policies based 
on drug use are not handicap-bas ed, and thus do not implicate the 
Rehabilitation Act. The proposed order does not contemplate that 
any judgments be made based on addiction, and thus does not call 
the Rehabilitation Act into play. 

F-inally, certain provisions of the Civil Service Reform Act 
of 1978, 5 U.S.C. 2302(b} (10), 7513(a), require the government to 
show a "nexus" between disapproved conduct and the "efficiency of 
the service" before initiating adverse personnel actions against 
employees or applicants covered by the statutes (primarily per­
sons in the compe ti ti ve service} . The phrase "efficiency of the 
service" can include the employee's job performance or the effect 
of his conduct on the performance of fellow employees, workplace 
morale, or public confidence in government. Wher~ illegal drug 
use would frustrate the mission of a particular agency, see 
Allred v. Department of Health and Human Services, 786 F.2d 1128, 
1131 (F e d. Cir. 1986), or the e mployee is in a position inv o lving 
national security, public safety, or requiring public trust, see 
Bo r s a r i v . FAA , 6 9 9 F . 2 d 10 6 , 11 0 ( 2 d C i r . 1 9 8 3 ) , c e r t . d en i e d , 

4 The statute, however, has never been judicially construed, and 
other constructions are possible. 
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464 U.S. 833 (1984); Swann v. Walters, 620 F. Supp. 741, 746 
(D.D.C. 1984), the governmen t is permitted to presume that 
illegal drug use will have an effect on job efficiency. Section 
l of the proposed order embodies such a presumption, specifying 
that the use of illegal drugs, whether on-duty or off, by federal 
employees is contrary to the efficiency of the service. In light 
of the foregoing principles, application of this presumption to 
civil service employees in sensitive positions, as defined in 
section 7(d) of the proposed order, does not appear to pose a 
problem. Application of the presumption to employees or appli­
cants outside the range of positions specified in section 7(d) 
who are found to be illegal drug users is more problem·atic. The 
preamble to the proposed order, however, finds that there is a 
connection between illegal drug use and productivity and reli­
ability on the job, and that illegal drug use necessarily erodes 
public confidence in government, thus impairing the efficiency of 
the illegal drug user's fellow employees. Assuming that the 
factual findings in the proposed order have an evidentiary basis, 
they are sufficient to provide the requisite presumption of nexus 
under the Civil Service Reform Act. 

For the foregoing reasons, the order is acceptable with 
respect to form and legality. 

.---, 

Charles J. Cooper 
Assistant Attorney General 

Office of Legal Counsel 
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Office of the 
Assistant Attorney General 

The President, 

The White House. 

My . dear Mr . President: 

U.S . Department of Justice 

Office of Legal Counsel 

Washington, D.C. 20530 

I am herewith transmitting a proposed Executive order 

e n t i tled "Drug Free Federal Workplace. '' This proposed Executive 

order has b een submitted by the Domestic Po l icy Council. It has 

been forwarded, with the approval of the Director of the Office 

of Management and Budget , to this Department for review of its 

form and legality . 

The p roposed Executive order is approved with respect to 

form and legality. 

Respectfully , 

Charles J. Cooper 
Assistant Attorney General 

Office of Legal Counsel 



EXECUTIVE ORDER 

DRUG FREE FEDERAL WORKPLACE 

I, RONALD REAGAN , President of the United States of America, 

f ind that : 

Dr ug use i s having serious adverse effects upon a 

s i gnif i cant proportion of the national workforce and results in 

bi l lions of dollars of lost productivity each year; 

The Federal government , as an empl oyer , is concerned with 

the well-being of its employees , the successful accomplishment of 

agency missions , and the need to maintain employee productivity ; 

The Federal government , as the l argest employer in t he 

Nat i on , can and should show the way towards achieving drug free 

workplaces through a program designed to offer drug users a 

helping hand and, at the same time , demonstrating to drug users 

and potential drug users that drugs will not be tolerated in the 

Federal wo r kplace ; 

The profits from illegal drugs provide the single greatest 

source of income for organized crime , fuel violent street crime 

and otherwise contribute to the breakdown of our society; 

The use of illegal drugs, on or off duty, by Federal 

employees is inconsistent not only with the law-abiding behavior 

expected of all citizens , but also with the special trust placed 

in such employees as servants of the public; 

Federal employees who use illegal drugs, on or off duty, 

tend to be less productive, less reliable , and prone to greater 

absenteeism than their fellow employees who do not use illegal 

drugs ; 

The use of illegal drugs, on or oEE duty, by Federal 

employees impairs the efficiency of Federal departments and 

agencies, undermines public confidence in them, and makes it ~ore 

difficult for other employees who do not use illegal drugs to 
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pe r form their jobs effectively. The use of illegal drugs , on or 

off duty , by Federal employees also can pose a serious health and 

s afe t y th r eat to members of t he pub l ic and to other Federal 

emp l oyees ; 

The use of illegal drugs , on or off duty , by Federal 

employees in certain positions evidences l ess than the complete 

reliab il ity , stability and good judgment that i s consistent with 

acce s s t o sensitive i nformation , and creates the possibility of 

coe r cion , influence , and irresponsible action under pressure 

wh i c h may pose a ser i ous r isk t o national security , the public 

safe t y , and the effective enforcement of the law; and 

Federa l employees who us e i llegal drugs must themselves be 

prima r ily responsible for changing their behavior and , if 

necessary , begin the process of rehab i litating themselves . 

By the authority vested in me as President by the 

Constitution and laws of the United S tates of America , including 

sec t ion 3301(2) of Title 5 of the Un ited State s Code , section 

7301 o f Title 5 of the United States Code , s ection 290ee-l of 

Title 42 of t he United States Code , deemi ng such action in the 

best interests of national security , public health and safety , 

law enfo r cement and the efficiency of the Federal service, and in 

orde r to establish standards and procedures to ensure fairness in 

achieving a drug-free Federal workplace and to protect the 

privacy of Federal employees , it is hereby ordered as follows : 

Section 1 . Drug Free Workplace , (a) Federal employees are 

r equired to refrain from the use of illegal drugs. 

(b) The use of illegal drugs by Federal employees, whether 

on duty o r off duty , is contrary to the efficiency of the 

service, 

(c) Persons who use illegal drugs are not suitable for 

Federal employment . 

Sec . 2. Agency Resoonsibilities . (a) The head of eac h 

Executive agency shall develop a plan for achieving the objec:ive 
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of a drug-free workplace with due consideration of the rights oE 

the government, the employee and the general public . 

(b) Each agency plan shall include: 

(1) A statement of policy setting forth the agency's 

expectations regarding drug use and the action to be 

anticipated in response to identified drug use ; 

(2) Employee Ass i stance Programs emphasizing high 

level direction, education, counseling, referral to 

rehabilitation and coordination with available community 

resources; 

(3) Supervisory training to assist in identifying and 

addressing illegal drug use by agency employees; 

(4) Provision for self-referrals as well as 

supervisory referrals to treatment with maximum respect for 

individual confidentiality consistent with safety and 

security issues; and 

(5) Provision for identifying illegal drug users, 

including testing on a controlled and carefully monitored 

basis in accordance with this Order . 

Sec. 3. Drug Testing Programs. (a) The head of each 

Executive agency shall establish a program to test for the use of 

illegal drugs by employees in sensitive positions. The extent to 

which such employees are tested and the criteria for such testing 

shall be determined by the head of each agency, based upon the 

nature of the agency's mission and its employees' juties , the 

efficient use of agency resources, and the danger to the public 

health and safety or national security that could result from the 

failure of an employee adequately to discharge his or her 

position . 

(b) The head of each Executive agency shall establish a 

program for voluntary employee drug testing . 

(c) In addition to the testing authorized in subsections 

(a) and (b) of t'"iis section, the head of each Executive agency is 
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authorized to test an employee for illegal drug use under the 

following circumstances: 

(1) When there is a reasonable suspicion that any 

employee uses illegal drugs; 

(2) In an examination authorized by the agency 

regarding an accident or unsafe practice; or 

(3) As part of or as a follow-up to counseling or 

rehabilitati on for illegal drug use through an Employee 

Assistance Program. 

(d) The head of each Executive agency is authorized to test 

any applicant for illegal drug use. 

Sec . 4. Drug Testing Procedures. (a) Sixty days prior to 

the impleme ntation of a drug t esting program pursuant to this 

Order , agencies shall notify employees that testing for use of 

illegal drugs is to be conducted and that they may seek 

counseling and r ehabiliation and inform them of the procedures 

for obtaining such assistance through the agency's Employee 

Assistance Program. Agency drug testing programs already ongoing 

are exempted from the 60-day notice r equirement. Agencies may 

take action under section 3(c) of this Order without reference to 

the 60-day notice period. 

(bl Before conducting a drug test, the agency shall inform 

the employee to be tested of the opportunity to submit medical 

documentation that may s uppo rt a legitimate use for a specific 

drug. 

(c) Drug testing programs shall contain procedures for 

timely submission of requests f o r retention of records and 

specimens; procedures for retesting ; and procedures, consistent 

with applicable law, to pro tect the confidentiality of t~st 

results and related medical and rehabilitation records. 

Procedures for providing urine specimens must allow individual 

privacy, unless the agency has r ea son to believe that a 

particular individual may alter or substit~te the s9ecimen t o be 
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provided. 

(d) The Secretary of Health and Human Services is 

authorized to promulgate scientific and technical guidelines Eor 

drug testing programs, and agencies shall conduct their drug 

testing programs in accordance with these guidelines once 

promulgated. 

Sec. 5. Personne l Actions. (a) Agencies shall , in 

addition to any appropriate personnel actions, refer any employee 

who is found to use illegal drugs to an Employee Assistance 

Program for assessment, counseling, and referral for treatment or 

rehabilitation as approp~iate. 

(b) Agencies shall initiate action to discipline any 

employee who is found to use illegal drugs, orovided that such 

action is not required for an employee who: 

(1) Voluntarily identif ies himself as a user of 

illegal drugs or who volunteers for drug testing pursuant to 

section 3(b) of this Order, prior to being identified 

through other means; 

(2) Obtains counseling or rehabilitation through an 

Employee Assistance Program; and 

(3) Thereafter refrains from using illegal drugs. 

(c) Agencies shall not allow any employee to remain on duty 

in a sensitive position who is found to use illegal drugs, prior 

to successful completion of rehabilitation through an Employee 

Assistance Program. However, as part of a rehabilitation or 

counseling program, the head of an Executive agency may, in his 

or her discretion, allow an employee to return to duty in a 

sensitive position if it is determined that this action would not 

pose a danger to public health or safety or the nati onal 

security. 

(d) Agenicies shall initiate action to remove from the 

service any employee who is found to use illegal drugs and: 

(1) Refuses to obtain counseling or rehabilitation 
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through an Employee Assistance Program; or 

(2) Does not thereafter refrain from using illegal 

drugs. 

(e) The results of a drug test and information developed by 

the agency in the course of the drug testing of the employee may 

be considered in processing any adverse action against the 

employee or for other administrative purposes. Preliminary test 

results may not be used in an administrative proceeding unless 

they are confirmed by a second analysis of the same sample or 

unless the employee confirms the accuracy of the initial test by 

admitting the use of illegal drugs . 

(f) The determination of an agency that an employee uses 

illegal drugs can be made on the basis of any appropriate 

evidence, including direct observation, a criminal conviction, 

administrative inquiry, or the results of an authorized testing 

program. Positive drug test results may be rebutted by other 

evidence that an employee has not used illegal drugs. 

(g) Any action to discipline an employee who is using 

illegal drugs (including removal from the service, if 

appropriate) shall be taken in compliance with otherwise 

applicable procedures, including the Civil Service Reform Act. 

(h) Drug testing shall not be conducted pursuant to this 

Order for the purpose of gathering evidence for us e in criminal 

proceedings. Agencies are not required to report to the Attorney 

General for investigation or prosecution any information, 

allegation, or evidence relating to violations of title 21 of the 

United States Code received as a result of the operation of drug 

testing programs established pursuant to this Order. 

Sec. 6. Coordination of Agency Programs. (a) The Director 

of the Office of Personnel Management shall: 

(ll I ssue gove cnme n t - wide guidance to agencies o n the 

implementation of the terms of this Order; 

(2) Ensure that appropriate coverage for drug abuse is 
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maintained for employees and their families under the 

Federal Employees Health Benefits Program; 

(3) Develop a model Employee Assistance Program for 

Federal agencies and assist the agencies in putting programs 

in place; 

(4) In consultation with the Secretary of Health and 

Human Services , develop and improve training programs for 

Federal supervi sors and managers on illegal dr ug use; and 

(S) In cooperation with the Secretary of Health and 

Human Se rv ices and heads of Executive agencies, mount an 

intensive drug awareness campaign throug hout the Federal 

workforce. 

(b) The Attorney General shall render legal advice 

regarding the implementation of this Order and shall be consulted 

with regard to all guidelines, regulations and policies proposed 

to be adopted pursuant to this Order. 

(c) Nothing in this Order shall be deemed to limit the 

authorities of the Direc to r of Central Inte lligence under the 

National Security Act of 1947, as amended, or the statutory 

authorities of t he National Security Agency or the Defense 

Intelligence Agency , I mp lementation of this Order within the 

Intelligence Community, as defined in Executive Order No. 12333, 

sh a ll be subject to the approval of the head of the affected 

agency. 

Sec. 7. Definitions. (a) This Order applies to all 

agencies of the Executive Branch. 

(bl For purposes of this Order, the term "agency" means an 

Executive agency, as defined in S U.S.C. 105; the Uniformed 

Services, as defined in S u.s.c. 2101(3) (but excluding the armed 

(orces as defined by S U.S.C. 2101(2)); or any other employing 

unit or authority of the Federal government, except the United 

States Postal Service, the Postal Rate commission, and employing 

units or authorities in the judicial and legislative branches. 
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(c) For purposes of this Order, the term "illegal drugs• 

means a controlled substance included in Schedule I or II, as 

defined by section 802(6) of Title 21 of the United States Code, 

the possession of which is unlawful under chapter 13 of that 

Title . The term "illegal drugs• does not mean the use of a 

controlled substance pursuant to a valid prescription or other 

uses authorized by law. 

(d) For purposes of this Order, the term "employee in a 

sensitive position" refers to: 

(1) An employee in a position which an agency head, 

designates Special Sensitive, Critical-Sensitive or 

Noncritical-Sensitve under Chapter 731 of the Federal 

Personnel Manual or an employee in a position which an 

agency head designates as sensitive in accordance with 

Executive Order No. 10450, as amended; 

(2) An employee who has been granted access to 

classified information or may be granted access to 

classified information pursuant to a determination of 

trustworthiness by an agency head under Section 4 of 

Executive Order No. 12356; 

(3) Individuals serving under Presidential 

appointments; 

(4) Law enforcement officers as defined in 5 u.s.c. 

8331(20); and 

(5) Other positions that the agency head determines 

involve law enforcement, national security, the protection 

of life and property, public health or safety, or other 

functions requiring a high degree of trust and confiden~e. 

(e) For purposes of this Order, the term "employee" means 

all persons appointed in the Civil Service as described ins 

u.s.c. 2105 (but excluding persons appointed in the armed 

services as -jefined in 5 U.S.C. 2102(2). 

{f) For purposes of this Order, the term "Employee 
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Assistanc e Program• means agency-based counseling programs which 

offer assessment, short-term counseling , and r eferral services to 

employees for a wide range of drug , alcohol , and mental health 

progr ams which affect employee j ob performance. Employee 

Assistance Programs are responsible for referring drug-using 

employees fo r rehabilitation and for monitoring employees ' 

progress while in treatment. 

Sec. 8 . Effective Date. This Order is effective 

i mmediately . 

THE WHITE HOUSE, 




