
Ronald Reagan Presidential Library 

Digital Library Collections 

 
 

This is a PDF of a folder from our textual collections. 

 
 

Collection: Roberts, John G.: Files 

Folder Title: JGR/Wick, Charles 

(4 of 4) 

Box: 57 

 
 

To see more digitized collections visit: 

https://reaganlibrary.gov/archives/digital-library 

 

To see all Ronald Reagan Presidential Library inventories visit: 

https://reaganlibrary.gov/document-collection 

 

Contact a reference archivist at: reagan.library@nara.gov  

 

Citation Guidelines: https://reaganlibrary.gov/citing  

 

National Archives Catalogue: https://catalog.archives.gov/  
 

https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/document-collection
https://reaganlibrary.gov/document-collection
mailto:reagan.library@nara.gov
https://reaganlibrary.gov/citing
https://catalog.archives.gov/


I ,, 
' 

.... 

THE WHITE HOUSE 

.Office of the Press Secretary 

For Immediate Release 

3:15 P.M. EST 

REMARKS OF THE PRESIDENT 
UPON DEPARTURE 
FOR CAMP DAVID 

The South Lawn 

January 6, 1984 

THE PRESIDENT: I just wanted to say one thing about 
the economy, and I think all of us can look forward to 1984 with 
even more confidence in view of the unemployment figures that we were 
handed this morning: that unemployment went down again in the month 
of December; 335,000 more people were working in December than were 
working in the m9nth before. And it means that about 4 million morL 
people are at work now than were at work a year ago in December. 

And I think this is the rate, counting in the 
military, which I think is the only way to count it -- total unem
ployment is now 8.1 percent. And, as I say, I think it's encouraging 
news for all of us, and we're going to keep on. 

Q Mr. President, do you think if we spend $1 billion 
more on Central America that that would somehow stop the Sandinistas 
from doing what they've been doing? 

THE PRESIDENT: Andrea, I don't know -- I've only known 
this -- and I have spoken of this several times before -- I think 
that we haven't been doing all that should be done. That was one of 
the reasons for having a Commission. I have not yet obtained their -
their report. 

But, solving the social and economic problems, or helping 
them solve them, themselves, down there is essential. Just as it's 
essential that we help provide for their security while they're 
instituting those reforms. · 

And we haven't been allowed to do as much as we should 
do. 

Q Is the Kissinger group calling for a lot more 
money? Is that what your understanding is -- that the Kissinger 
group will call for a lot more money? 

THE PRESIDENT: That I don't know. And, of course, 
the definition of what a lot more is could be subject to interpretation. 

Q Mr. President, do you condone the taping on the 
telephone by Charles Wick? 

THE PRESIDENT: I'm not going_-;;'-"'-,~~: further other 
than to say that I don't think that Char e Wicx ~ a dishonorable 
man in any way. And the nature of the things that he was recording 
and that -- I can understand his forgetting sometimes when he was 
talking to people particularly that he knew -- but, the purpose of 
that was different than it is from someone that is trying to keep a 
record on other people's conversations. 

MORE 

; 

r ; 



• .. 
• I 

i• 

·' 

2 - . , 

What he was actually trying to do was be able to 
immediately transcribe so that he could provide the suggestions 
that were being discussed to the people that would have to 
implement them. 

And I have heard there are some rumors around. Let 
me just say this. He has done a splendid job. I think the Voice 
of America, the whole United States Information Agency is far 
superior to anything that has ever been and he's going to continue 
there. 

Q Mr. President, The New York Times claims he lied 
to them about the taping. 

Q Did he lie to them? 

THE ·PRESIDENT: That's their statement. 

END 3: 2 0 P .M. EST 
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>ther, Marilyn, who said she believed that 
;kson's intervention could "only help and 
t hurt" her son's chances for release. 
The Reagan administration seemed to be 
eping 'Jackson at arm's length. White 
ouse staffers explained that the president 
1d refused to talk to Jackson on the phone 
r fear of giving his diplomatic "grand
anding" any official status-and, as some 
lmitted, because of domestic political con
jerations as well. "It's touchy. If you take 
,e call, you confer stature on a Democratic 
·esidential candidate," one aide said. "But 
you don't talk to him, you risk making our 
·oblem with blacks worse." 
Mood Shift: By the time Jackson and his 
1tourage arrived in Syria, however, the 
ansatlantic mood seemed considerably 
Jproved. Landing in Damascus on a starlit 
:sert night, Jackson emerged from the 
ane with both arms outstretched in a 
-for-victory salute. He was met by Syrian 
eputy Foreign Minister Issan al Naeb and 
r the U.S. ambassador to Syria, Robert P. 
!lganelli, who had been conducting the 
uitless negotiations for Goodman's re
ase. "My presence shows our interest in 
tis effort," Paganelli said, belatedly confer
ng the Reagan administration's blessing. 
Some U.S. officials suspected that the 

yrians might want to embarrass Reagan by 
uning Goodman over to Jackson; others 
,eculated that the Assad government could 
ave better reasons for letting him go-
foodman may have become an obstacle to 
uiet discussions with the United States 
bout Syria's role in the future of Lebanon. 
eyond those geopolitical imponderables, 
ow ever, one thing seemed clear: Jesse Jack
m's venture into troubled waters had won 
im the attention ofall parties to the dispute, 
~ well as that of the American voting public 
ackhome. 

OMMORGANTHAU with ELIZABETH 0 . COLTON 
in Damascus and THOMAS M. DeFRANK with Reagan 

Thayer: Inside and Out? 
P au! Thayer, a World War II Navy · 

fighter ace who rose from test pilot to 
chief executive of one of the nation's largest 
defense conglomerates, last year became 
President Reagan's designated tough guy 
on U.S. military spending. In just one year 
as deputy secretary of defense, Thayer's 
commanding management style was credit
ed with setting the Pentagon's procurement 
program on a more rational and efficient 
path. But last week there were growing 

Bruce Hoertel 

DO D's Thayer: Master'of the shoot-out 

indications that Thayer's personal mission 
may be aborted by a Security and Exchange 
Commission investigation that reportedly 
will link him with "insider trading" in the 
stock market. · 

The SE_C investigation began early last 
year as a routine inquiry. Several large stock 
purchases had been made just prior to the 

announcements of certain corporate merg
er or takeover plans-announcements that 
generally trigger profitable activity in t~e 
stocks involved-and the commission 
wanted to make sure that the purchases did 
not involve illegal trading. Among the stock 
transactions studied were those involving 
LTV Corp., where Thayer was chief execu
tive officer, and two major companies
Allied Corp. and Anheuser-Busch Inc.
where Thayer served as a director. The 
investigation led to a Dallas stockbroker 
named Billy Bob Harris, who, along with 
several of his clients, made profitable pur
chases just before transactions involving 
those companies were made public. Though 

. all denied that their investments were based 
on inside information, the SEC received 
information that Thayer knew Harris and 
at least one of his clients-a 38-year-old 
divorcee whom Thayer talked to by phone 
on the days some of the stock buys in ques
tion were made. 

7ured': Thayer, who is not alleged to 
have made any purchases himself, has de
nied any wrongdoing. And after a couple of 
months of negotiations with those who 
profited from the deals, the SEC has been 
unable to reach any settlement. Even 
though the transactions all took place be
fore Thayer decided to join the government, 
the investigation seems certain to jeopard
ize Thayer's position in the Reagan admin
istration, which was embarrassed once be
fore when Thomas C. Reed, a presidential 
adviser, left office after similar charges. 
"That's not something you want the No. 2 
man in the Defense Department to be tarred 
with," says a veteran Pentagon official.. 
That is especially true, adds a senior De
fense official, when he is now ruling on 
defense expenditures affecting these same 

If the Watergate scandal taught politicians anything; it was. 
the danger of making secret tape recordings-and the peril of 
trying to deny an embarrassing truth. Both lessons were appar
ently lost on Charles z: Wick: the California entrepreneur and 

time" a "small percentage" of calls "solely to ensure accuracy 
and facilitate appropriate follow-through." Although he "of
ten" warned those at the other end of the line. Wick said, he "did 
not do this consistently .•. I can understand how some might 

· find it intrusive." 
. ft seemed that someone at USIA was trying to embarrass the 
boss ... who has. drawn heavy criticism for his lack of foreign~ 

longtime friend of Ronald Reagan who romps from 
ruckus to ruckus as head of the United States Infor
mation Agency. 

From early 1982 until last July, Wick taped a 
number of office telephone conversations on a Dic
taphone without informing the- other parties in
volved-including Republican Sen. Mark 0. Hat
field of Oregon, Arms Control and Disarmament 
Agency Director Kenneth Adelman and former 
Ambassador Walter Annenberg, Wick's and Rea
gan's scheduled host for New Year's Eve. Then, last 
week, he denied the fact to reporters from The New 
York Times. When it turned out that they had 
obtained leaked transcripts of the recordings, Wick 
finally admitted that he had taped "for a limited 

affairs experience (recently, he suggested that Brit
USIA 's- Wick: Ruckus ish Prime Minister Margaret Thatcher failed to-

- James o. Wilsor>-N<wswm support U.S. intervention in Grenada because she 
was a woman), his "Wick-ed'~ temper and his free 
use of official perks. In fact, taping of telephone 
conversations is not illegal under federal law or in 
the District of Columbia, although it would be a 
crime in at least 12 states. Two separate congres
sional committees announced they were investi
gating the matter. But President Reagan had no 
intention of asking for old friend Wick's resigna
tion, even though aides made clear that Reagan 
does not approve of secret taping. "He doesn't do it 
himself," said spokesman Larry Speakes. "It's not 
done in the White House-since 1974." 

,• , 
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A Reagan Crony on the Line 
Flamboyant Charles Wick admi_ts to making secret tapes 

He travels surrounded by four body
guards, stays in $200-a-night hotel 

suites and hands out $5 tips. His hosts are 
often given precise instructions to provide 
him with a telephone at all times, a bed 
for a nap in the afternoon, even a piano to 
play by night. Security guards at bis 
Washington headquarters are supplied 
with bis picture and told never to ask for 
his identification. The United States In
formation Agency (then called the Inter
national Communication Agency) was a 
neglected foreign policy backwater before 
Charles Z. Wick, 66, became its director 

-•-"'-""=--n 

vised by the USIA general counsel not to 
secretly record his calls, says he discon
nected his machine last July. 

The furor over the disclosure is 
indicative of the growing sensitivity to the 
secret taping of phone calls both inside 
and outside government. The practice is 
"an offense against good reporting, 

, against good business and particularly 
against good government," declares 
Times Columnist -William Safi.re, who 
broke the story and who is still smarting 
from a wiretap of bis own calls ordered by 
the Nixon Administratiop. in 1969. Any 

The U.S. Information Agency director at his desk In Washington 

Clout and money, but a bumptious manner and a show-biz tone. 

in 1981, but the former Hollywood inovie
maker, venture capitalist and, most im
portant, close friend of Ronald Reagan's 
has brought to the agency righteous zeal 
-and a show-biz tone. He has also earned 
an uncomplimentary reputation for a 
bumptious manner and an attention-get
ting life-style. 

Last week Wick was back in the 
headlines, this time for covertly making 
tapes of his phone conversations. He at 
first denied that he secretly taped calls, 
but when the New York Times confront
ed him with the leaked transcripts of con
versations with half a dozen notables, in
cluding Senator Mark Hatfield, Actor 
Kirk Douglas and former Ambassador to 
Great Britain Walter Annenberg, Wick 
admitted that he had "in haste" failed to 
inform a "small percentage" of his callers 
that they were being tape-recorded. He 
apologized, saying, "I can understand 
how some might feel that it was intru
sive." Wick, who in 1981 had been ad-

20 

surreptitious use of tape recorders is "fiat 
wrong," says St. Petersburg (Fla.) Times 
Editor Eugene Patterson. "Bugging is 
bugging, no matter what you call it." 
Many major press organizations, includ
ing the Washington Post, the Los Angeles 
Times and CBS, bar reporters from secret- · 
ly taping calls. New York Times Execu
tive Editor A.M. Rosenthal reminded his 
staff of their paper's own strict rules the 
day the Times printed the Wick story. 
The practice is illegal in at least a 
dozen states, and the American Bar Asso
ciation Standing Committee I on Ethics 
and Professional Responsibility considers 
it unethical for lawyers to tape conversa
tions surreptitiously. "It's not done at 
the White House," said Spokesman Larry 
Speakes. " Not since 1974." Before 
-the Watergate scandal, however, tele
phone conversations were routinely tran
scribed at many Government agencies. 
And despite the policies of their employ
ers, many journalists continue to tape 

calls, claiming the interests of accuracy. 
Wick used the same justification. Few 

suggested that he had malicious motives. 
From the White House, he received only a 
mild rebuke. Speakes · shrugged, noting 
that the President "doesn't do it himself 
and I don't think he generally approves of 
it." One top official predicted that the 
controversy would "blow over pretty 
soon" and that Wick's job was "safe." 

The White House has become accus
tomed to riding out storms stirred by 
Charles Wick. Many in Washington de
rided his appointment, noting that he had 
once arranged dance music for Tommy 
Dorsey and produced a movie called Snow 

· White and the Three Stooges.JD addition, 
he had a total lack of experience in for
eign affairs. 

· USIA staffers feared that Wick would 
transform the carefully neutral Voice of 
America, the broadcast arm of the agen
cy, into a propaganda organ. They were 
not reassured when he staged the over
blown 1982 TV spectacular Let Poland Be 
Poland, starring a dozen Western heads of 
state and Frank Sinatra singing ih Polish. 

More worrisome to many of his subor
dinates was a leaked memo from a 

Wick aide calling on the ·agency to stress 
"propaganda" over news. Although some 
.complain that Wick's idea for the Voice of 
America to broadcast editorials under
mines the station's credibility, ·regular 
news broadcasts continue to be unbiased. 
The career bureaucrats at USIA also began 
to complain less when Wick managed to 
boost the agency's funding from $426.9 
million in 1980 to $659 million in 1984, re
versing a decade-long budget decline. The 
added funds will permit the agency to re
place obsolete equipment, including some 
radio transmitters captured from the Ger
mans in World War Il. Wick's major ~sset 
is his good friend. "He is tight as a tick 
with the President," says a top White 
House aide. Unlike most previous USIA 
chiefs, Wick attends the Secretary of 
State's morning staff meetings. This in
side track, Wick says, enabled him to 
.quickly prepare an audiovisual recording 
and translation of the voices of the Soviet 
fighter pilots as they moved in to destroy 
Korean Air Lines Flight 007 last Septem
ber. The presentation was used with dra
matic effect by U.S. Ambassador Jeane 
Kirkpatrick at the United Nations. 

But Wick obscures bis accomplish
ments with showy Babbittry. His back
slapping camaraderie grates on foreign 
diplomats. Last month he astonished an 
audience by suggesting that British Prime 
Minister Margaret Thatcher disapproved 
of the Grenada invasion because "she is a 
woman." Within the USIA, Wick is re
garded as temperamental and high-hand
ed by much of his staff. The victims of his 
ego make him pay for it in time-honored 
Washington fashion: they leak his pecca
dilloes to the press. ·-By Evan Thomas. 
Reported by Jay Branegan and Christopher 
Redman/Washington 

TIME, JANUARY 9, 1984 



. United States 
Information 
Agency 

Wash,ng ron. DC 205117 

STATEMENT 
BY 

CHARLES Z • WICK 

Office of rhe Director 

January 9, . 1984 

DIRECTOR, UNITED STATES INFORMATION AGENCY 

Today I have made available to the Senate Foreign Relations Committee 
and House Foreign Affairs Cornmittee tape cassettes, transcripts of tape 
recordings, and other related material requested by the two Committees. The 
material delivered includes all tape recordings I know to exist of telephone 
conversations made or received by me during my entire time in government. 

This seems an appropriate occasion for me to sum up my feelings about 
this controversy. 

Since becoming Director of the Uni tea States Information Agency, I have 
from time . to time taped my communications with others, nw plans and my 
reminders to myself. I used recording equipment in the way others use written 
notes--to help me make more fully informed decisions and to convey these 
decisions to associates more effectively. My purpose was always to extend the 
reach of my own memory, never ' to threaten or humiliate others. But it bas 
become quite clear to me that in trying to _be meticulous about my own 
managerial tasks I frequently ignored the potential impact on others. - I now 
understand that taping of others without their consent is unfair, invades 
their privacy, and can lead to other, more dangerous practices. 

I freely apologize to anyone I have harmed by my taping practices. I 
very much regret any embarrassment the recent revelations may have caused them. 

During the first days of this controversy, the public received a good 
deal of information, not all of which was accurate. Some of the 
misinformation came from my anxiety and faulty recollection. I regret this. 
We have now finished collecting the transcripts in our possession and are 
compiling a chronology of the taping. . I hope this information will put the 
early confusion to rest and show to the Committees of the Congress that the 
tapes .do not reveal any wrongdoing. 

I hope even more that the early confusion will not distract attention 
from the truly important features of this episode. I am sorry for my 
insensitivity in engaging in this practice and I hope all the current public 
attention will lead other government officials to behave more thoughtfully 
than I did. 

iU 



News Release 
United States Information Agency 
Washington, 0 . C.. 2054 7 

January 9, 1984 

FACT SHEET 
UNITED SI'ATES INFORMATION AGENCY 

Eighty-one transcripts and four cassettes of telephone conversations 
recorded by USIA Director Charles z. Wick were made available today to the 
Senate Foreign Relations Corranittee and the House Foreign Affairs Cormnittee. 
'Ihe transcripts so delivered are of conversations recoraed between J uly 8, 
1981 and September 6, 1983. The practice has been discontinued. The number 
of telephone conversations recorded, with or without the consent of the other 
party, was only a small percentage of the Director's tel ephone calls. Many 
transcripts, once they served the legitimate purpose of conveying information 
fer followup staff action, were discarded. The t r anscripts wer e not 
circulated beyond a small number of members of the Director ' s staff. 

The Agency also made available to the Committees transcripti ons of 
stenographic notes frequently taken by the Director's secretaries when he was 
talking on the telephone. such notes are of conversations starting wi th 11.ay 
27, 1982 and concluding on December 23, 1983. The notes provided are f rom 83 
telephone conversations. The practice of taking such stenographic notes 
without notice to the other party has also been discontinued. 

Stenographic notes were generally discarded once appropriate followup 
actions were taken by the Director or members of his staff. This was also 
true of many of the transcripts of recorded telephone conversations; and all 
but a few of the cassettes were reused once a transcript was made. Those that 
were not reused have been turned over to the Corranittees. 
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by . a confusing patchwork of state "' , •,...-•r,~, -'!i: ~ e aware ,. ·-,;,_ •, Montana .. .J;..,_ ".,;< .r•<'; _ 
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0
~~i:s~deral regulations and private :.· ;• · ,J' ,;..;'f<l 'i;t,,Fl_or_i~a, : _ _'; -:>~ ""\ ~ ~'. .,tN ew _ _Ha·~'i·shi;; ·-;~' ·. 
Consensual surveiliance involves ,, \ . ~-; Georgia~ ~'Orego'n . ,~ • ' , . . : 

,"( ~ i • 4~111 · ' . 'ii.J ~:,...y. ~ . . :~ ·~ •. ·,:r"'~ .. ,~' . .. 
the taping of a conversation by one · ... jt:_;;; \} .... 1,~,?,1S?~~ P.e~~s7-Ivarna ::,,: "_1_.. ..._ 
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News 

Analysis 

· ti o n ·w It h o u t t h e • . - ~ · , M T•1• h" •. • "· . • · · 
k · J d f th th , ;•. ,:.t-• ~. as sac usetts ~,- . . , · . . now e ge o e o er . . . .. : , ..,:•, , . ;$,"'~, , ;,.. · :.. • · .~ -
party Also known as ·• ,·.•• - · :\-• ;~.:(' - ·, ",.., "-'"- ' ·- .. )'<"f:i#11,k.., 

· , · Source( Reporters Committee for Freedom of, the .. Press'' ·." 
"participant mon,i- ... · , ;,, . ..:,. . \ - ~;,,,..~;:...>•'• 
toring," th~ practice .. • •::_;, . ., _; -". ·. ,·_·· ,1- , ,'ifl' Sw ·. 
is much Jess fa- ~· .. cr ·1i¥, ·,) _-;.~ ! 

mlliar to the public t!]an non-con- , , ~ ., ... ~~ ..... ~ ,.. 
sensual survellance, in which a _ _ __::~ _- "' · , 
third party - often a faw-en!orcement Under federal law, for Instance, civil -damage pro\'lslons, others clu-
officer. - records the conversation of consensual survelllance is explicitly slfy \·lolatlona as misdemeanors. 
unsuspecting participants. , permitted by Title III of the Organized California. for example, Impose• a · 

Nonetheless, consensual surveil- rime ~or.trol and Safe Streets Act of " _rclallvely strict maximum _pcnalt1 of 
lance is of major importance to some 1968· W i e the law generally bans non- •·. one yc-ar In jail and a u .~ nne. · . 
groups: to journalists who want to tape consensual surveillance by everyone f The precise .&copt of lhcae state 
their interviews for sensitive stories, except law-enforcement officers who ,. tawa 1• often unlrnov.-n. ··The atatutca 
to inl:lurance claims adjusters who have secured a warrant, it generally are or various vlntagea, and the ln· 
want to record the statements of allows warrantl ess consensual surveil- tcrprctatlons are sometimes very un-
wftn esses to accidents, to police of- lance, by - both private _persons and clear," said Magistrate Carr. 
ficer's who employ Informants and to- police officers, unless done "for the Under the Florida law, for exam-
busiI)ess executives who desire purpose of committing any criminal or p1e, It is unknown whether the ban ap-
re~ords of major contract discussions. tortious act" or "any other injurious plies to interstate phone cans made 

· "We get a few calls ·a month" from act." 18 U.S .C. 2510-2520. from Florida as wen as to intrastate 
journalists worried that their covert Forbidden In 13 States calls. The issue is important to Mr. 
taping of interviews may subject them But despite federal approval, 13 Wick, who is the director of the United 
to cri minal sanctions or civil damages, states forbid the practice, said Ms. States Information Agency, because 
said Judy Lynch, assistant director for Lynch. The states are California, two of the cans he allegedly taped were 
legal defense for the Washington, D.C.- Delaware, Florida, Georgia. Illinois, made last March from Palm Beach, 
based Reporters Committee for Maryland, Ma ssachusetts , Michigan, Fla., to James A. Baker 3d, the White 
Freedom of the Press . And Jaw- Montana, New Hampshire, Oregon, House chief of staff, in Washington, 
enforcement agencies use consensual Pennsylvania and Wa shington, she D.C. The District of Columbia has no 
surveillance "far more extensively" said. ban on consensual surveill ance. 
than the non-consensual kind, said The prohibitions vary widely from The Florida law "is simply silent" 

., James G. Carr, a federal magistrate ·in state to state . The P ennsylvania ban, about the types of phone calls it covers, 
Toledo, Ohio, and an expert in the Jaw for example, applies to both private said Ms. Lynch. Other unresolved is-
of electronic survelllance. citi ze ns .and the police , while in other sues include whether these state laws 

"The la rgest number of overheard stales the Jaw applies only to private cover both wire communica ti ons a nd 
co'nve r sations a re with the consent of citizens . And the Ca lifor nia Jaw ex- in-p erson convers ations, a nd whether 
one party to the conversation," es• e m pts the victims of s erious felonies - they p ertain both to r ecording devices 
timated Wa shington, D.C., lawyer such a s the family of a kidnap victim and to th ird par ti es who covertly list en 
Robert Ellis Smith in his 1980 book, that t a pes a ransom can, said Mr. to a convers ation - through a speak er 
" Privacy : How to Protect What's Left Smith, who publishes the Washington, phone, for inst a nce - with the consent 

. _of It." D.C.-based P r ivacy Journal. of only one party. 
Court Tc-s ls R a re Despite its prevalence, consensual "The most common exc ept ions," 

surveill a nce is subject to a confusing said Ms. Lynch, "are for t elephone 
and contradictor y a r ray of laws and c ompa ni e s and police offic e rs." 
r egulations. P enalties also differ. Whil e some of the 

state - Ja ws ca r ry only civil fines or 

The rarity of court t ests of these 
laws compounds the ,int er prc- ta live 
probl ems. " Th ere a r e very few cases" 
brought under these statutes, said 
H e r m an S_chw a rtz , a professor at 
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American University's Washington tlona u CBS lnc., ror example. have 
College of Law in Washington, D.C. v.-rlttcn rules forblddln& co,'crt taptnp 
This paucity of cases, Professor , by lhdr ]ourna1l11ta. " '.,•·•, ·! ;_· · 
Schwartz and other·s said, has sta11ed . And 10 y·cara·ago·lhc Amcrlca.n Bar : 
judicia_l clarification of the l_awa. t A1111oclatlon · concluded ' th~. l~ la un- : 

Besides these 13 state laws, there 1 ethical for . attorney• except · 
are also some federal administrative I prosecutors - to record conversations I 
regulations governing consensual sur- .

1 

secretly. The ABA statement, 
veillance . Since the late 1940s, for in- pµb)isned as Formal Opinion 337 in 
stance, the Federal Communications 

1 
197(, has been adopted by at least 

Comm_ission has required interstate seven state bar associations - those 
phone · companies to enforce the in Arizona, California, Colorado, In-
"b~eper rule" - a regulation that re- diana, Louisiana, Michigan and New 
quires persons taping calls to use a 15- York - as well as by several local bar · 
second beep to apprise the other groups, said Professor Schwartz. 

I 
party of the taping. • Warrants Needed? 

But because "Congress and the l This patchwork of public and 
states are now involved" in either ap• , private rules mirrors the wide range of 
proving or banning consensual surveil- opinions about consensual surveil-
lance, the FCC proposed late last fall lance. Mr. Smith, for instance, does 
to repeal the regulation, said an FCC not believe "the police should need a 
attorney who declined to be Identified.· court order" for consensual surveil
Both the difficulties of detecting viola- lance because "people don't have an 
tions and the "weak penalties" of the 

I 
expectation of privacy when they talk 

ru e, which at its strictest requires to the police." But Magistrate Carr , 
removal of the offending customer's 
phone, are other reasons that "we thinks "a warrant should be required 
thought we'd back out;'' he added. The I when possible" for such monitoring. 
FC~ proposal has not yet been ap- ' , And while many journalists fee! 

1 

proved, however. . . that private consensual surveillance 

I S. ·1 1 should be permitted, Mr. Smith favors 
1m1 ar y, the General Services Ad- · 

ministration .has a rule that forbids an outright oan on it, although he is , 
, most federal employees from the . "not sure if a criminal sanction is ap• 

"listening in or recording of telephone 1. propriate, maybe just civil d amages," 
conversations." Promulgated under Still others suggest a middle position, 
the GSA 's power to manage federal ,, in which such private ;;urveillances 
property, the 1979 rule, which carries I are generally barred, except in 1 

such administrative penalties as repri- specified instances in which the in
mands and suspensions without pay, dividual wishes to protect himself 
contain_s exemptions for criminal in• if from wrongdoing . or from an inac
vestig_at_ions, counter-intelligence J curate account of a conversation. 
operations and other matters, said But - whatever their views - most 
Frank J. Carr, an assistant GSA ad· 1 observers agree that _consensual sur
ministrator. veillance implicates very different is-

While the GSA believes -such sur- , sues than does non-consensual 
reptitious surveillance is· "an un _..- monitoring-:- Unlike the latter, consen
desirable practice," the agency has sual surveillance "does not concern 
difficulty discovering violations and ' the question of privacy as much as it 
making sure people ·know there is a does the question of trust in a society," 
policy" against such monitoring, said said Professor Schwartz. 
Mr. Carr. Although the GSA is in- "People say an awful lot of things 
vestigating Mr. Wick's tapings, that casually, sloppily, jokingly," Profes-
probe is in fact "the first time" that a sor Schwartz said, and with a taped 
putative violation of the -rule "has conversation "the listener gets a 
come _ to my attention,,. he said. transcript - in cold print." !11 
• P _d ,. at e gr o up~ ll a v e ah o 
promulgated pollclca against coruscn, 
s_uaJ •u\'t>llla.n~~- ~u_c'!i ~cwa~ o_:ga.!11.u· 
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~ second most likely target of a terror
ist attack. In the so-called "kiddy
gate" episode, he gave jobs to chil
dren of Administration members and 
friends, including Alexander Haig, Cas
par Weinberger, and William Clark. 
More recently, he blurted his view that 

WA S H I N G TO N British Prime Minister Thatcher only 
opposed the American invasion of 
Grenada because "she's a woman." 

could repeat what he heard . Neverthe
less, surreptitious taping is a violation 
of confidence, though Sa fire's assertion 
that victims of secret tapes "are left 
with the feeling of the aborigine who 
fears that a picture taken of him steals 
his soul" is a bit theatrical. Richard Co
hen of The Washington Post is closer to 
the mark when he argues that what tap
ing steals from you is deniability. When 
it's on tape, "You can't lie." 

HOLY MACKEREL, SAFIRE 

That lumbering beast, the Washington 
scandal, is awake again and growling to 
be fed. Dinner-trembling and cower
ing and looking very tasty-is to be 
Charles Z. Wick, head of the United 
States Information Agency. Flogging 
the beast vigorously to keep it enraged 
and hungry is William Safire, conserva
tive columnist for The Neu' York Times. 

Someone leaked Safire evidence that 
Wick had been tape-recording his 
phone calls. Confronted , Wick stupidly 
insisted that he had never recorded a 
conversation without telling the other 
party, then later admitted he sometimes 
had . Also stupidly, he said the taping 
had begun in 1983, though it went back 
to 1981. Newspapers have been ringing 
the changes on the "secret tapes" 
story for two weeks. A federal agency is 
investigating. Two C-ongressional com
mittees plan hearings. One state is con
sidering criminal charges. In a particu
larly ominous development, President 
Reagan has expressed his full support 
for Wick. All this is standard operat
ing procedure. Meanwhile, Safire hints 
darkly of more revelations to come. 

Wick was wrong to tape his phone 
calls, and wrong to lie. But the almighty 
fuss is way out of proportion, and its 
self-feeding momentum is downright 
frightening . Safire's motive in branding 
this vain and silly man as the Wicked 
Wick of the West is, at best, mysterious. 

By all accounts, Wick is a jackass. 
One of Reagan's California socialite 
buddies, he's been a repeated embar
rassment to his chum. He spent $32,000 
on a security system for his rented 
house, believing himself Washington's 

4 THE NEW REPUBLIC 

Employees and former employees de
scribe Wick as a petty dictator in two 
senses: first, as a maniacal boss given to 
comic swaggering and lunatic rages; 
second, as a man with a dictaphone for 
a right arm, who likes to record his ev
ery passing thought and conversation 
and then have secretaries type up tran
scripts. His taping was not "secret" in 
the sense that he made any attempt to 

• hide the practice. (It's wonderful ho"'. 
many people now recall having warned 
Wick that the taping was a bad idea.) 
There's no reason to doubt Wick's as
sertion that when he failed to alert peo
ple to the taping, it was an oversight. 

There's a fundamental difference be
tween taping your own conversation 
and bugging a conversation you're not 
a party to. The people talking to Wick 
knew he was listening and knew he 

If what's at stake here is freedom to 
lie (not a trivial freedom), maybe we 
need a bit of perspective on Wick's sec
ond transgression: lying when con
fronted. Imagine how easy it is to panic 
when William Safire drops by to an
nounce that he's got you by the private 
parts and is planning to squeeze in the 
next morning's New York Times. Even 
lesser journalists can have the same ef
fect. For example, I called up Gilbert 
Robinson · last week to ask if he had 
leaked Wick's transcripts to Safire. Gil
bert Robinson was deputy director of 
U.S.l.A. until last May, when Wick 
made him the fall guy for "kiddygate" 
and fired him . He's also an old friend of 
William Safire. In 1959, they helped 
organize the famous "kitchen debate" 

continued on page 42 

':i\reliable and tough-minded guide 
to the latest scientific ideas about genesis:' 

-TJMOTHY FERRJS, New York Times Book Review 

'Iwo internationally renowned astronomers show the non-specialist 
reader how the latest scientific research is helping to solve one 
of mankind's oldest riddles: the origins of the universe. In dear, 
non-technical terms, they explain how the physics of elementary 
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between Richard Nixon and Nikita 
Khrushchev at the U.S. exhibition in 
Moscow . (Robinson worked fpr the Ei
senhower Administration . Safire repre
sented the kitchen equipment manufac
turer.) Later, they were partners in a 
public relations business. · 

When l said to Robinson, "You're 
aware that people are saying you're the 
leaker," he replied: "l was not aware, 
but it's not the case." Later, forgetting 
he'd said he wasn't even aware of these 
rumors, he complained of the burden of 
unjust suspicion: "l have friends who 
came up to me the first day and said, 
'Ha ha ha '-they knew it was me .... " 
So Safire's friend Gilbert Robinson pan
icked and told me a fib. 

The gi-eatest sinner in this episode, 
though, is neither Wick nor Robinson 
but William Safire. Safire writes, 
"Secret taping is wrong-unethical
because it erodes trust and engenders 
suspicion, thereby reducing human 
communication." True enough . But all 
Wick did was to record these conversa
tions for his own use . It is Safire who is 
publishing them in The New York Times. 

What contributes more to an atmos
phere of distrust and paranoia : the pos
sibility that conversations may be taped 
by people who are already privy to 
them, or the possibility that confidential 
information-taped or otherwise-will 
be leaked to the newspapers? Yet when 
it comes to leaks, Safire expresses less 
than zero concern about eroding trust 
and engendering suspicion. In a col
umn on December 18, the week before 
the Wick circus began, he invited feder
al employees to mail "evidence of ... 
surreptitious taping to their local right
wing columnist," meaning him. After 
the story broke, he bragged about his 
"help-wanted ad" and predicted with 
glee that the leaker(s) "are surely not 
finished yet." The process Safire has set 
in motion guarantees that all of Wick's 
transcripts will be distributed to various 
investigating bodies, where many more 
of them will become public. 

And if an angel dies every time a lie is 
told, you can be sure that Safire's 
source, whoever that may be, has killed 
more angels over the past few weeks 
than Charlie Wick killed in his feeble 
cover-up attempt. Or does lying to cov
er up leaking not count? 

Safire subscribes to an "invisible 
hand" theory of leaks . "The proper 
way" to maintain confidentiality, he 
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writes, "is to stop the leak at the source. 
That requires the people at the top to 
keep their mouths shut when secrecy 
serves the public interest" Once leaked 
upon, the journalist needn't consider 
whether secrecy serves the public inter
est. It 's a game: one side tries to keep 
people's mouths shut, the other side 
tries to pry them open, and an invisible 
hand presumably assures the right 
outcome. 

In reality there's no such assurance. 
The fact of Wick's taping is a legitimate, 
though overplayed, news story. But if 
Bill Safire is so all-fired concerned about 
the privacy of people Wick talked to on 
the telephone, what public interest is 
served by publishing these conversa
tions? Here the story gets ugly . Safire 
has been implying that the transcripts 
reveal serious misconduct, apart from 

a.the taping, although the transcripts he's, 
published so far (l write on January 10) 
reveal nothing even suspicious. 

The published transcripts concern a 
meeting Wick wanted to arrange be
tween President Reagan and several 
media executives. Wick was hoping to 
raise private money in conjunction with 
"Project Democracy," an Administra
tion program to promote democratic 
values around the world . Wick men
tioned in a phone call to White House 
Chief of Staff James A. Baker that the 
meeting might also be useful to Rea
gan's reelection: "if you are interested 
in '84 in addition to doing what we are 
trying to do, can you imagine a better 
group of guys?" Wick signed off, idioti
cally, "We will win in '84." ("Mr. Baker: 
'Goodbye.' ") In another conversation 
with an aide, Wick referred to having 
raised "other money." 

From these sparse threads, Safire 
spins a web of innuendo. "What 'other 
money'?" he leers. "Transcripts ... 
show he was planning to raise large 
sums from foreign and domestic media 
fatcats, using as bait a personal audi
ence in the White House." Safire specu
lates about "some top-secret purpose 
. .. in connection with 'Project Democ
racy.' " And he charges that "the Presi
dent's crony gathered the media big
wigs with Mr. Reagan's 1984 campaign 
dearly in mina." 

So what? In a column back in January 
1983, Safire had high praise for Project 
Democracy (with a special tribute to his 
pal, Gilbert Robinson) . If he now thinks 
there's something wrong with raising 
private funds to serve this goal, he 
hasn't said what it is. And if he sus-

peels that Wick actually was ra1smg 
money for some other "top-secret" pur
pose, he hasn't said why. Does Safire 
seriously think it 's heinous to flatter 
useful people by inviting them to the 
White House? Or for a Presidential aide 
to think about politics as well as policy? 
If he does, he should say so, and suffer 
the apposite guffaws. As for the omi
nous "other money," Safire knows per
fectly well that Wick has raised money 
for a variety of legitimate purposes, in
cluding the Reagan inauguration . 

And yet, Safire's apparently baseless 
innuendos have now spread. The Wash
ington Post has editorialized about 
"cryptic but eyebrow-raising references 
to raising political money." Syndicated 
columnist Mary McGrory called the 
Baker transcript "a murky but potential
ly explosive exchange" which "sug
gests that Wick may have confused his 
'mission' of telling the truth about 
America with a mission to reelect Ron
ald Reagan." 

Maybe these people know something 
I don't. One theory around town is that 
Safire has got other goods on Wick and 
is dribbling out the evidence Chinese
water-torture-style for better effect. Or, 
a related theory, he suspects further 
wrongdoing and hopes, by keeping the 
heat on, to smoke out some solid evi
dence. Neither theory flatters Safire's 
self-image as a demon for fair play and 
individual rights. Nor, of course, does 
the theory that Safire is avenging his 
shafted crony (a Safire word) . 

A more flattering theory is tha_t Safire 
has never lost his sense of outrage at 
having been one of the Nixon aides 
whose phones were tapped at the re
quest of Henry Kissinger. Perhaps. But 
Safire's outrage did not prevent him 
from attending Kissinger's gala sixtieth 
birthday party a while back. If Safire is 
really still mad about being bugged, 
why is he partying with the bugger and 
persecuting a man who only bugged 
himself? 

My own theory is that Safire is simply 
a good P.R. man. He knows how to 
hype a story and keep it hyped . He 
knows it's good for his image to keep 
people guessing by attacking the Re
publican Administration every now and 
then. An apparent obsession with civil 
liberties also puts a nice spin on the 
ball. But whatever his motive, he is mis
using the power of his august office as a 
columnist for the nation's leading 
newspaper. He's behaving, not like a 
civil libertarian, but like a bully. 
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LETTER OF TRANSMITTAL 

UNITED STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 

Washington, D.C., January 27, 1984. 
Hon. CHARLES H. PERCY, Chairman, 
Hon. CLAIBORNE PELL, Ranking Member, 
Committee on Foreign Relations, US. Senate, 
Washington, D.C. 

DEAR MR. CHAIRMAN AND SENATOR PELL: At your instruction we 
have reviewed the recording practices of USIA Director Charles Z. 
Wick. Herewith we report our findings. 

CHARLES M. BERK, 
BARRY SKLAR, 

Professional Staff Members. 
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EXECUTIVE SUMMARY 

BACKGROUND 

'l'lin New York Times reported on December 28, 1983 that 
1111111 l1 •H Z. Wick, the Director of USIA, had secretly tape-recorded 
ltlu lnl11phone conversations without the consent of the parties with 
wlic1111 he was speaking. According to the article, Mr. Wick denied 
I lint, 1111 had engaged in such a practice. (See Section 1 infra and 
\ppondix 1 to this Report.) Subsequent to the publication of this 
11 I i1·l1 1, increasing public attention was focused on Mr. Wick's al-

1, ,Hc•d H<.'C ret recording of his telephone conversations. Pursuant to 
, 1,•q111•HiH by both the Committee on Foreign Relations and the Com-
1iil I I c-c1 on Foreign Affairs of the House of Representatives, USIA 
I 1dT llHHembled all materials believed to be related to Mr. Wick's 

11•1:ording of his telephone conversations. These materials were pro
vi de1d to both Committees on January 9, 1984. 

t.11l1•r that day, Committee staff interviewed Mr. Wick at which 
I irn,1 he also issued a public statement regarding this matter. In 
I lud Htntement Mr. Wick acknowledged tape recording some of his 
I 11 l1 1phone conversations without the consent of the persons with 
w 1111111 he was speaking. He said that his purpose "was always to 
, , I 11 11<1 the reach" of his memory, "never to threaten or humiliate 
~ii l11JrH. 11 Ile apologized to anyone he harmed and said that he now 
1111dMHtood that "taping of others without their consent is unfair, 
l11v11dnH their privacy, and can lead to other more dangerous 
"' .11'11('('8." 

1111 that same day, a fact sheet was also released by USIA which 
I 111 t•d t.hat 81 transcripts and 4 cassettes of telephone conversa-

1 li:11111 r1•corded by Mr. Wick were being made available to the For-
11 Helntions and Foreign Affairs Committees. The statement in

dli;rd 1•d that the transcripts were of conversations recorded between 
d1ll.v H, 1981 and September 6, 1983 and that the number of tele
pli1111c • conversations recorded with or without the consent of the 
111 11 111· party was only a small percentage of the Director's telephone 
en I Iii According to the fact sheet, the practice of recording such 
c1111v1•rH11 tions has been discontinued. The fact sheet further noted 
I 111!1 1 lw Agency had made available to the Committees transcrip
t 11111 11 111' stenographic notes taken by the Director's secretaries 

11111 1 lw was speaking on the telephone. The notes provided to the 
l '11111111IUecs covered the period from May 27, 1982 to December 23, 
I IIHH 1111d concern 83 telephone conversations. The fact sheet states 
t 11,11 I 1111 practice of taking such stenographic notes without notice 
1(1 I Ire• ut lwr party has also been discontinued. (See Appendix 4.) 
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VIII 

PARTICULAR MA'ITERS REVIEWED BY COMMI'ITEE STAFF 

A. When did Mr. Wick begin tape-recording his telephone con
versations without the consent of parties with whom he was 
speaking? Where did such taping take place? Why was it done? 
Why and when did it stop? 

Mr. Wick began tape-recording some of his telephone conversa
tions without the consent of the parties with whom he was speak
ing shortly after his arrival at USIA in March 1981 as the Director
designate. He more frequently did not ask for consent to tape
record than he did ask for such consent. However, the total 
number of telephone conversations tape-recorded was probably 
only a small percentage of the Director's calls. Mr. Wick tape-re
corded the great majority of his telephone conversations in his 
office at USIA although it appears that he also recorded conversa
tions in Florida and California without the consent of the parties 
with whom he was speaking. Mr. Wick also indicated to Committee 
staff that he had tape-recorded some telephone conversations while 
traveling abroad on USIA business. 

Telephone conversations were recorded by the Director so that 
he could follow-up appropriately on suggestions or comments made 
to him during the course of these conversations. There is no evi
dence to suggest that Mr. Wick had any illegal or malicious motive 
in making nonconsensual tapes and transcriptions. 

In July 1983, Mr. Wick instructed his staff to remove the tele
phone recording attachment to his desk model Dictaphone because 
of his increasing concern that USIA employees might misinterpret 
his motives in tape-recording telephone conversations. Despite the 
removal of this taping attachment, Mr. Wick continued sporadical
ly to make nonconsensual tape-recordings of his telephone conver
sations through December 1983. 

B. When did Mr. Wick first instruct his secretarial staff to 
take simultaneous notes of his telephone conversations without 
the consent of the parties with whom he was speaking? Where 
did such notetaking take place? Why was it done? Why and 
when did it stop? 

While he was Director-designate, Mr. Wick instructed his secre
taries to listen-in on another telephone line during some of his tele
phone conversations and to take notes of these conversations. 
When notetaking did occur in the Director's office, in most cases 
the person speaking with the Director did not know that such notes 
were being taken of the conversation. 

As was the case with his nonconsensual tape-recording of tele
phone conversations, it appears that the nonconsensual notetaking 
of the Director's telephone conversations occurred primarily in his 
USIA office. No information has been obtained by Committee staff 
to indicate that nonconsensual notetaking occurred outside of the 
District of Columbia or while Mr. Wick traveled abroad. 

The purpose for such notetaking appears to have been identical 
to that of tape-recording conversations. As with the telephone con
versations, the committee staff has discovered no information indi
cating that Mr. Wick instructed his staff to take such notes for any 
illegal or malicious purpose. Simply put, such notes were viewed by 
the Director and his staff as an office management aid. 

I 

IX 

Based upon Committee staff interviews with Mr. Wick and 
knowledgeable USIA employees, it appears that such notetaking, 
both with and without consent, continued up until Mr. Wick was 
interviewed in his home by William Safire and Jane Pedez of the 
New York Times on December 26, 1983. 

C. What uses were made of the transcriptions of tapes and 
notes that Mr. Wick accumulated? Who had access to these ma
terials? 

It appears that the transcriptions of the Director's tapes and 
notes were used as a management tool to ensure appropriate 
follow-up on any "action items" and other matters of concern to 
the Director. 

In one instance, a transcription of a taped conversation of the Di
rector with former President Carter was recast as a memorandum 
of conversation, circulated by the Director to other USIA officials, 
and then forwarded to President Reagan. The memorandum of con
versation did not indicate that it had been prepared from a verba
tim transcript of a nonconsensual tape-recorded conversation. 

It was widely known among the Director's staff that he recorded 
some of his telephone conversations. At various times, most of the 
Director's assistants and secretaries reviewed the transcripts and 
notes of these conversations. In addition, employees in the office of 
the Deputy Director, including the Deputy Director, frequently had 
access to such notes and transcripts. However, it appears that such 
notes and transcripts only would have been distributed outside the 
offices of the Director and Deputy Director if a specific issue raised 
in a note or transcript required the attention of a USIA employee 
in another office. 

D. Were the raw tapes and notes retained after they were 
transcribed? 

It had been Mr. Wick's practice to erase the tapes after they 
were used. Transcriptions of the Director's telephone conversations 
would be discarded routinely unless they became a part of the Di
rector's "daily notes" that were distributed to the staff. A master 
set of the "daily notes" was retained in the Director's office. 

The surviving transcripts and notes of the Director's telephone 
conversations became a part of those "daily notes" which were not 
discarded. However, it also appears that most of the Director's 
transcripts and notes of his telephone conversations did not become 
a part of the "daily notes" and were, therefore, routinely de
stroyed. 

E. Was Mr. Wick aware of the laws and re~ulations govern
ing the nonconsensual tape-recording of telephone conversa
tions when he engaged in such activities? If so, when did he 
become aware of such laws and regulations? 

At least two USIA employees discussed the propriety of Mr. 
Wick's tape-recording practices with him during 1981. 

It appears that either during November 1981 or the first half of 
December 1981 Mr. Wick asked for an opinion from USIA officials 
on the appropriate procedures to be followed when tape-recording 
telephone conversations. A memorandum dated December 17, 1981, 
on this subject was prepared by the USIA General Counsel. (See 
Appendix 5.) The memorandum in its summary heading states "the 
Director may record and transcribe telephone conversations if prior 
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consent is obtained from all parties for each conversation. All con
sents should be recorded and transcribed." A copy of the relevant 
GSA regulations covering recording of the telephone conversations 
was attached to the memorandum. These regulations make it clear 
that tape-recording of telephone conversations should only be per
formed with the consent of all parties for each specific instance of 
recording. 

According to Mr. Wick, since the GSA regulations did not estab
lish sanctions if breached, he felt there were no legal obstacles to 
prevent him from tape-recording conversations without consent. In 
his view, since such recording was not illegal, it was permissible. 

Mr. Wick told Committee staff that when he tape-recorded tele
phone conversations without consent in Florida and possibly with
out consent in California, he was not aware that he may have vio
lated the laws of either Florida, California, or both States. (See Ap
pendix 3 for applicable laws and ABA Code of Professional Respon
sibility.) He also was not aware that the ABA Committee on Ethics 
and Professional Responsibility had condemned nonconsensual 
tape-recording of telephone conversations. 

F. Was Mr. Wick aware that nonconsensual recording of tele
phone conversations could be considered inappropriate behavior 
for a person in a position of public trust? If so, how was he 
made aware of this concern, and what was his response to the 
advice he received? 

When Mr. Wick, first began tape-recording telephone conversa
tions as the USIA Director-designate, he was instructed by repre
sentatives of the Dictaphone Company that he should not tape
record telephone conversations without the consent of the persons 
with whom he was speaking. He had also been cautioned about 
such taping in 1981 by two Agency employees. As noted in subsec
tion E, on or about December 17, 1981, Mr. Wick became aware of 
the Federal requirements with respect to the tape-recording of tele
phone conversations. 

Subsequent to the issuance of the December 17, 1981 memoran
dum, at least two, and possibly, three members of Mr. Wick's per
sonal staff told him that they disliked his tape-recording practices 
and were concerned that the motive behind such tape-recording 
and transcribing of tapes might later be misconstrued. 

Thus, while it appears that the Director's objectives in recording 
his telephone conversations were honorable, by his own admission 
his methods were not. He was insensitive to concerns of his staff 
and legal counsel that nonconsensual recording was at best a prac
tice of questionable value. 

G. Do the New York Times article of December 28, 1983 con
cerning Mr. Wicks nonconsensual recording of telephone con
versations and William Safi re's column of December 29, 1983 in 
the New York Times on this matter accurately reflect Mr. 
Wick's initial statements to the press about his recording prac
tices? Is there any credible evidence that Mr. Wick or any USIA 
officials misled or attempted to mislead the press in reporting 
on Mr. Wick's recording practices? 

The December 28, 1983 New York Times account of Mr. Wick's 
recording practices states that Mr. Wick "denied that he had taped 
telephone calls surreptitiously, saying he had always informed the 
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other party when a conversation was being recorded." In his inter
view with Committee staff, Mr. Wick stated that he did meet with 
William Safire and Jane Perlez of the New York Times on Decem
ber 26, 1983 in his Washington, D.C. home. According to Mr. Wick, 
shortly after Mr. Safire and Ms. Perlez entered his home, Mr. 
Safire asked him if he had surreptitiously tape-recorded his tele
phone conversations. Mr. Wick said that he was "startled, con
fused, and had no chance to consider the stuff' about which Mr. 
Safire was questioning him. According to Mr. Wick, he told Mr. 
Safire that there might be some few instances when he didn't ask 
for consent to tape telephone conversations. 

Mr. Wick stated that he denied surreptitiously tape-recording his 
telephone conversations with the persons cited by Mr. Safire and 
Ms. Perlez. Mr. Wick recalled that he made the denial as he was 
showing Mr. Safire and Ms. Perlez to the door. He described his 
denial as "an involuntary response," in saying "no, no, no." Mr. 
Wick told Committee staff that he did not recall at that time 
whether he had tape-recorded telephone conversations with the 
people named by Mr. Safire and Ms. Perlez and that he would have 
been better off not to have made any comments about this to Mr. 
Safire or Ms. Perlez. 

Based upon Committee staff interviews with USIA employees in
volved in determining the period of time during which Mr. Wick 
recorded telephone conversations without consent, it is clear that 
the initial reporting on this matter by USIA officials was inaccu
rate and at times contradictory. It also appears, however, that such 
inaccuracies as were reported occurred because of miscommunica
tion among USIA staff and not because of any effort by the Direc
tor or USIA officials to mislead the press or to cover up the Direc
tor's recording practices. 

H. Is there any credible reason to believe that materials re
quested by the Committee on Foreign Relations or pursuant to 
the Safire FOIA request of December 26, 1983, have been with
held from the Committee or have been altered or destroyed? 

Every person interviewed by Committee staff who may have had 
any contact with the materials requested by the Foreign Relations 
Committee and by William Safire was asked whether such materi
als have been destroyed, altered, or withheld, or whether any 
person has been instructed to destroy, withhold, or alter any such 
materials. The respondents, without exception, stated that they 
knew of no such actions. To the contrary, the persons who collected 
the materials were instructed not to tamper with them in any fash
ion. (See Appendix 6 for letter of USIA General Counsel, dated 
January 20, 1984 concerning provision of materials to the SFRC.) 

I. Do the materials provided on January 9, 1984 by the USIA 
to the Committee on Foreign Relations reveal any evidence of 
illegal conduct by Charles Wick? 

It is clear that the Director violated the applicable GSA regula
tions brought to his attention on or about December 17, 1981. 1 It 

1 On January 23, 1984, the GSA issued its findings and recommendations with respect to Mr. 
Wick's recording practices. (See Appendix 7 to this report for GSA findings and recommenda
tions.) Further, the Archivist of the United States is now reviewing USIA's compliance with 
Federal regulations pertaining to records maintenance. The USIA General Counsel maintains 
that USIA records have been retained and disposed of in accordance with GSA guidelines. 
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should be noted, however, that these GSA regulations are consid
ered "preferred management practices" rather than regulations 
that carry sanctions under law or administrative practice such as 
those promulgated by the EPA, SEC, or FTC. 

Based upon the Committee staff review of the materials provided 
to it by the USIA, it has been determined that Mr. Wick tape-re
corded telephone calls while in the State of Florida without the 
consent of the parties to such calls. It should be noted that the per
sons with whom Mr. Wick was speaking did not appear to be locat
ed in Florida when the calls were tape-recorded. It may be a crimi
nal offense in Florida to tape-record telephone calls without the 
consent of all parties to such calls. 2 

It is also possible that Mr. Wick tape-recorded a telephone con
versation while he was in the State of California, speaking with a 
person located in the State of California. It further appears that 
this conversation was tape-recorded without the consent of the 
person speaking with Mr. Wick. It may be a criminal offense in 
California to tape-record telephone conversations without the con
sent of all parties to such calls. 

It does not appear that the applicable Federal law, 18 USC, Sec
tion 2511(2)(d), has been violated since there is no credible evidence 
to indicate that Mr. Wick recorded telephone conversations for the 
purpose of committing "any criminal or tortious act in violation of 
the Constitution or the laws of the United States or of any State or 
for the purpose of committing any other injurious act." 

2 It was reported in The New York Times on January 25, 1984 that the State Attorney for 
Palm Beach County, Florida had decided not to initiate any legal action against Mr. Wick be
cause when the totality of the circumstances are considered, "it doesn't warrant further action." 
He noted however that "if he was in the State of Florida when the calls were made, then our 
statute applies." 

STAFF REVIEW OF NONCONSENSUAL RECORDING OF CER
TAIN TELEPHONE CONVERSATIONS BY USIA DIRECTOR 
CHARLES Z. WICK* 

SECTION 1. BASIS FOR THE STAFF REVIEW 

On December 28, 1983, The New York Times published an arti
cle entitled "USIA Director Acknowledges Taping Telephone Calls 
in Secret". This article asserted that Charles Z. Wick, Director of 
the United States Information Agency, had "secretly tape-recorded 
his office telephone conversations with Government officials, his 
staff and friends, according to his aides and to transcripts of the 
conversations." The article stated that when interviewed the pre
ceding Monday, December 26, Mr. Wick denied that he hc:id taped 
his telephone conversations without the consent of all parties to 
such conversations. However, according to the story, the next day 
Mr. Wick telephoned a statement to the newspaper saying that 
starting in January of this year (1983), he had recorded "a small 
percentage" of his telephone conversations without informing the 
other parties to such conversations. The article stated that the 
newspaper had obtained transcripts of some of the Director's tele
phone conversations and that these conversations occurred during 
1982. Some of the transcripts of these conversations were read to 
the callers who remembered the conversations but said that they 
had not been told by Mr. Wick that they were being tape-recorded. 
The article provided additional details about persons allegedly 
taped; Mr. Wick's comments on such taping; as well as a brief dis
cussion of relevant State and Federal laws on nonconsensual re
cording of telephone conversations. (See Appendix 1 for New York 
Times article, dated December 28, 1983.) 

Subsequent news stories reported additional information about 
the Director's recording practices as well as when such recording 
occurred. A New York Times story dated January 4, 1984 included 
an excerpt of a transcript of a telephone conversation on March 31, 
1983 between Mr. Wick and James Baker, White House Chief of 
Staff, concerning arrangements for a meeting at the White House 
involving the President and a group of publishers and business
men. According to the article, Mr. Baker stated that he had not 
been informed by the Director that this conversation had been re
corded. Further, it was asserted that the telephone call had been 
recorded while Mr. Wick was in Palm Beach, Florida where such 
recording may be unlawful. 1 

"Except where noted otherwise, recording shall be deemed to include both tape recording and 
notetaking by third parties. 

1 Florida law provides that nonconsensual recording of telephone conversations may be a 
felony punishable by a maximum prison term of 5 years and a $5,000 fine. However, it is un
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Because of widespread concerns about such nonconsensual re
cording by the USIA Director, Senators Percy and Pell instructed 
Committee staff to review this matter so that Committee members 
could assess both the legality and propriety of the Director's 
actions. 

In the Senate, the Committee on Foreign Relations has primary 
oversight responsibility for the United States Information Agency. 
The Committee authorizes the Agency's budget and also considers 
the qualifications of those persons nominated by the President to 
serve at USIA. This, of course, includes the current Director of 
USIA, Charles Wick, who was nominated for that position on April 
14, 1981. Mr. Wick's nomination was reported favorably by the 
Committee to the Senate on May 6, 1981, and he was confirmed by 
the full Senate on June 8, 1981. 

SECTION 2. NATURE AND SCOPE OF THE REVIEW 

The Committee staff conducted this review by gathering informa
tion that may relate to assertions of potentially improper and/or 
illegal actions by the USIA Director. The staff has not conducted 
an investigation aimed at determining whether or not Mr. Wick 
violated state or Federal laws but has attempted to establish 
whether possible violations of such laws occurred. Further, the 
staff did not focus on the programs or policies of USIA but did con
sider such programs and policies if they pertained to the Director's 
recording practices. 

Committee staff has reviewed the recording activities of the Di
rector from March of 1981 when he first arrived at USIA up to the 
present. In reviewing the Director's activities, Committee staff re
quested from USIA all existing notes, tapes, and transcriptions of 
the Director's telephone conversations. This material has been re
viewed to assess whether the Director may have violated any State 
laws, Federal laws or regulations, or applicable codes of behavior 
that concern nonconsensual recording of telephone conversations. 

SECTION 3. METHODOLOGY 

The Committee staff requested from USIA "all materials related 
to or generated by your (Charles Z. Wick) recording and transcrip
tion of the conversations at issue." (See Appendix 2-Chairman's 
letter of January 4, 1984 to Charles Z. Wick.) Subsequently, on Jan
uary 9, 1984, the Committee staff received from USIA the notes of 
83 of the Director's telephone conversations and 81 transcripts of 
the Director's telephone conversations. One memorandum of con
versation was provided to the Committee staff as were four cassette 
tapes of the Director's telephone conversations. 2 Committee staff 
also reviewed at USIA six 3-ring binder books of stenographic notes 

clear whether the Florida law a pplies to interstate calls. It is not a cr iminal offense in the Dis
trict of Columbia for one pa rty to record telephone conversations without the consent of another 
party and may only be a criminal offense under Federa l law if done "for the purpose of commit
ting any crimina l or tort ious act in violation of the Constitution or the laws of the United States 
or of any State, or for the purpose of committing any other injurious act." (Title 18, Un ited 
States Code, Section 25ll(d)). 

2 These ma terials have been retained by the Committee staff under secure conditions to 
ensure, to the maximum extent possible, that the right to privacy of persons recorded by the 
Director is maintained. 
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of Mr. Wick's telephone conversations and his instructions to staff. 
An additional three transcripts and notes of the Director's tele
phone conversations were located at USIA on Jaunary 17, 1984, 
and upon their discovery were made available to Committee staff 
for review. 

Committee staff has conducted 22 confidential interviews with 
current and former employees of USIA. The purpose of such inter
views was to gather information concerning the practices and moti
vations of the Director and his staff in recording his telephone con
versations. The memoranda of these interviews have been retained 
by Committee staff. 

The Committee staff has reviewed the relevant State and Federal 
laws as they pertain to nonconsensual recording of telephone con
versations, applicable Federal regulations governing such activities, 
and relevant codes of behavior that touch upon this subject. (See 
Appendix 3 for copies of these items.) 

SECTION 4. BRIEF BACKGROUND 

On December 28, 1983, it was reported in the New York Times 
that Charles z. Wick, the Director of USIA had secretly tape-re
corded his telephone conversations without the consent of the par
ties with whom he was speaking. According to the article, Mr. 
Wick denied that he had engaged in such a practice. (See Section 1 
supra and Appendix 1 to this Report.) Subsequent to the publica
tion of this article, increasing public attention was focused on Mr. 
Wick's alleged secret recording of his telephone conversations. Pur
suant to requests by both the Committee on Foreign Relations and 
the Committee on Foreign Affairs of the House of Representatives, 
USIA staff assembled all materials believed to be related to Mr. 
Wick's recording of his telephone conversations. These materials 
were provided to both Committees on January 9, 1984. On that 
same day, Committee staff interviewed Mr. Wick at which time he 
also issued a public statement regarding this matter. That state
ment read in part: 

"Since becoming Director of the United States Information 
Agency, I have from time to time taped my communications 
with others, my plans and my reminders to myself. I used re
cording equipment in the way others use written notes-to 
help me make more fully informed decisions and to convey 
these decisions to associates more effectively. My purpose was 
always to extend the reach of my own memory, never to 
threaten or humilate others. But it has become quite clear to 
me that in trying to be meticulous in my own managerial 
tasks, I frequently ignored the potential impact on others. I 
now understand that taping of others without their consent is 
unfair, invades their privacy, and can lead to other, more dan
gerous practices. 

I freely apologize to anyone I have harmed by my taping 
practices. I very much regret any embarrassment the recent 
revelations may have caused them. 

During the first days of this controversy, the public received 
a good deal of information not all of which was accurate. Some 
of the misinformation came from my anxiety and faulty recol-
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lection. I regret this. We have now finished collecting the tran
scripts in our possession and are compiling a chronology of the 
taping. I hope this information will put the early confusion to 
rest and show to the Committees of the Congress that the 
tapes do not reveal any wrong doing." (See Appendix 4 for 
complete text of January 9 statement and other formal state
ments issued by the Director.) 

On that same day, a fact sheet was also released by USIA which 
stated that 81 transcripts and 4 cassettes of telephone conversa
tions recorded by Mr. Wick were being made available to the For
eign Relations and Foreign Affairs Committee. The statement indi
cated that the transcripts were of telephone conversations recorded 
between July 8, 1981 and September 6, 1983 and that the number 
of telephOne conversations recorded with or without the consent of 
the other party was only a small percentage of the Director's tele
phone calls. According to the fact sheet, the practice of recording 
such conversations has been discontinued. The fact sheet further 
noted that the Agency had made available to the Committees tran
scriptions of stenographic notes taken by the Director's secretaries 
while he was speaking on the telephone. The notes provided to the 
Committees covered the period from May 27, 1982 to December 23, 
1983 and concern 83 telephone conversations. The fact sheet states 
that the practice of taking such stenographic notes without notice 
to the other party has also been discontinued. (See Appendix 4.) 

As a result of the Committee staff review, it can now be assumed 
that Charles Z. Wick did: (1) tape-record a portion of his telephone 
conversations without the consent or knowledge of the parties with 
whorn he was speaking and (2) instruct his secretaries to take notes 
of a portion of his telephone conversations without the consent or 
knowledge of the parties with whom he was speaking. It will also 
be assumed that both non-consensual practices have been discon
tinued. 

SECTION 5. PARTICULAR MATTERS REVIEWED BY COMMITTEE STAFF 

A. When did Mr. Wick begin tape-recording his telephone con
versations without the consent of parties with whom he was 
speaking? Where did such taping take place? Why was it done? 
Why and when did it stop? 

Mr. Wick stated to Committee staff that he began tape-recording 
his telephone conversations when he first came to USIA in March 
of 1981 as the Director-designate. Initially, he used a desk model 
Dictaphone to tape-record telephone conversations broadcast from 
the loudspeaker attachment to his telephone. He also tape-recorded 
telephone conversations using a hand-held Dictaphone which had a 
special attachment that could be placed near or on the receiving 
unit of a telephone to record conversations. It has been confirmed 
to Committee staff by two other individuals who worked with Mr. 
Wick during 1981 that he tape-recorded telephone conversations 
prior to 1982. 

Mr. Wick has issued public statements and has also stated to 
Comrnittee staff that when he tape-recorded telephone conversa
tions, he more frequently did not ask for consent to tape-record 
than he did ask for consent to tape record. He estimated, however, 
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that he tape-recorded telephone conversations infrequently when 
compared to the total number of telephone calls he handled as the 
Director-designate and as the Director of USIA. 3 Four present and 
former USIA employees who had frequent opportunities to observe 
Mr. Wick taping telephone conversations expressed the belief that 
he taped conversations both with and without the consent of the 
parties with whom he was speaking. These individuals could not 
confirm to staff that Mr. Wick more frequently did not ask for con
sent to tape-record than he did ask for consent to tape-record such 
conversations. 

Mr. Wick tape-recorded the great majority of his telephone con
versations in his office at USIA. Mr. Wick did acknowledge that on 
March 21, 1983 he tape-recorded some of his telephone conversa
tions without the consent of the parties with whom he was speak
ing while in Palm Beach, Florida. He stated that, other than in the 
District of Columbia, he does not recall tape-recording any other 
telephone conversations in the United States. Mr. Wick did tell 
Committee staff that he had tape-recorded some telephone conver
sations while traveling abroad on USIA business. 

A review of the notes of transcripts of telephone conversations 
provided to the Committee by USIA confirms that Mr. Wick re
corded six telephone conversation while in Florida on or about 
March 21, 1983. In addition , it is possible that on or about July 8, 
1981, Mr. Wick tape-recorded a telephone conversations while in 
California with an individual located in California who had not 
consented to such tape-recording. Mr. Wick does not recall specifi
cally having tape-recorded any telephone conversations while in 
California, but after reviewing the transcript in question with Com
mittee staff he indicated that it did appear that he had tape-record
ed a conversation while in California without the other party's con
sent. He stated that if he had tape-recorded this conversation, he 
would have used his hand-held Dictaphone to do so. Mr. Wick also 
noted that the document he reviewed with Committee staff ap
peared to be an actual transcript of the conversation and was not a 
reconstructed memorandum of conversation. Staff interviews with 
present and former USIA officials have developed no other infor
mation indicating that Mr. Wick tape-recorded telephone conversa
tions in locations other than those cited above. 

Mr. Wick told the Committee staff that he tape-recorded his tele
phone conversation so that he could "do a better job as the Direc
tor." He wanted to be efficient and to follow-up appropriately on 
suggestions or comments made to him during the course of these 
conversations. Current and former USIA employees have con
firmed to Committee staff that parts of or the entire transcripts of 
such telephone conversations routinely would be passed to appro
priate staff in the Director's office to follow-up on any "action 
items." All present and former USIA employees interviewed by 
Committee staff echoed the same theme: the Director was obsessed 
with detail and follow through. He would dictate volumes of notes 

3 Mr. Wick est imates that he has handled between 7,500-10,000 telephone calls since March 
1981. He a lso noted that less than 200 notes and transcripts of conversation now remain and 
that this accounts fo r no more than 2 percent of his telephone conversations. This does not 
mean, however, that he only recorded 2 percent of his conversations. Committee staff believes 
that the number of conversations recorded was at least 250 and probably exceeded 300. 
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to his staff on items requiring further action or ideas he wished to 
be developed. Likewise, transcripts of his telephone conversations 
were also treated as action items. 

Mr. Wick stated that he had no illegal or malicious motive in 
making nonconsensual tapes and transcriptions. His present and 
former staff confirmed Mr. Wick's statement and in the course of 
t~is review, no information has been developed to indicate otherwise. 

In July 1983, Mr. Wick instructed his staff to disconnect and 
remove the telephone recording, attachment to his desk model Dic
taphone. He asserted that he did so because of his increasing con
cern that USIA employees might misinterpret his motives in tape
recording telephone conversations. Members of the Director's per
sonal staff confirmed that they had expressed their concerns to 
him prior to the removal of the desk model Dictaphone attach
ment. Further, one of Mr. Wick's assistants stated that he had a 
"dim recollection" of Mr. Wick meeting with him and other staff to 
discuss the removal of the taping attachment. 

Despite the removal of the taping attachment to his desk model 
Dictaphone, Mr. Wick continued to make nonconsensual tape-re
cordings of some of his telephone conversations through December 
1983, using his hand-held Dictaphone. Mr. Wick told Committee 
staff that he continued "on a sporadic basis" to tape-record tele
phone conversations when he needed a precise understanding of de
tails that he might otherwise forget or misinterpret. It should be 
noted that the materials provided to Committee staff by USIA con
firm that Mr. Wick did continue making nonconsensual tape-re
cordings of telephone conversations after the desk model Dicta
phone attachment was removed from his office in July of 1983. 

B. When did Mr. Wick first instruct his secretarial staff to 
take simultaneous notes of his telephone conversations without 
the consent of the parties with whom he was speaking? Where 
did such notetaking take place? Why was it done? Why and 
when did it stop? 

Mr. Wick stated to Committee staff that while he was Director
designate he instructed his secretaries to listen-in on another tele
phone line during some of his telephone conversations and to take 
notes of these conversations. Mr. Wick further stated that in some 
instances this notetaking by his secretaries was done with the 
knowledge of the party with whom he was speaking and in some 
instances it was done without their knowledge. 

One person in a position during 1981 to observe the Director's ac
tions closely, confirmed Mr. Wick's recollection of his instructions 
to the secretarial staff. However, one of the secretaries who worked 
closely with Mr. Wick during the preconfirmation period stated 
that she does not recall ever taking notes of telephone conversa
tions for the Director. 

As was the case with his nonconsensual tape-recording of tele
phone conversations, it appears that the nonconsensual notetaking 
of the Director's telephone conversations occurred primarily in his 
USIA office. No information has been obtained by Committee staff 
to indicate that nonconsensual notetaking occurred while Mr. Wick 
traveled abroad or outside of the District of Columbia. It has been 
confirmed to staff, however, that when notetaking did occur in the 
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Director's office, in most cases the person speaking with the Direc
tor did not know that such notes were being taken of the conversa
tion. Furthermore, the person in the Director's office primarily re
sponsible for taking such notes is certain that it was much more 
common for Mr. Wick to instruct his secretaries to take notes of 
telephone conversations than for him to tape-record such conversa
tions. 

The purpose for such notetaking appears to have been identical 
to that of tape-recording conversations according to the Director 
and other persons interviewed by Committee staff. Notes of conver
sation were taken, transcribed, and distributed to staff for follow
up and appropriate action and to insure that the Director had an 
accurate recollection of matters discussed in such conversations. As 
with the telephone conversations, the Committee staff has discov
ered no information indicating that Mr. Wick instructed his staff to 
take such notes for any illegal or malicious purpose. Rather, such 
notes were viewed by the Director and his staff as an office man
agement aid. 

Based upon Committee staff interviews with Mr. Wick and 
knowledgeable USIA employees, it appears that such notetaking, 
both with and without consent, continued up until Mr. Wick was 
interviewed in his home by William Safire and Jane Perlez of the 
New York Times on December 26, 1983. The notes of conversations 
provided to the Committee staff by USIA indicate that these notes 
were retained by the Director's office up until December 23, 1983. 
It is the belief of Committee staff that such notetaking was discon
tinued because it had become a matter of controversy due to the 
publication of the New York Times article on December 28, 1983. 

C. What uses were made of the transcriptions of tapes and 
notes that Mr. Wick accumulated? Who had access to these ma
terials? 

Based upon Committee staff interviews with the Director's cur
rent and former staff and with the Director, it appears that the 
transcriptions of the Director's tapes and notes were used as a 
management tool to insure appropriate follow-up on any "action 
items" and other matters of concern to the Director. Mr. Wick reg
ularly dictated his thoughts and ideas about USIA i.e., the "daily 
notes of the Director," which were transcribed and distributed to 
his staff. Likewise, the transcriptions of the tapes and notes of his 
telephone conversations were distributed to staff. Oftentimes the 
transcriptions and notes of telephone conversations were mixed in 
with the "daily notes." 

The Committee staff has found no evidence that such notes and/ 
or transcriptions were used for any purposes other than those de
scribed in Sections 5 (a) and (b). However, in one instance, it has 
been determined that a transcription of a taped conversation of the 
Director with former President Carter was recast as a memoran
dum of conversation. This memorandum was circulated by the Di
rector to other USIA officials and was also forwarded to President 
Reagan. The memorandum of conversation did not indicate that it 
has been prepared from a verbatim transcript of a nonconsensual 
tape-recorded conversation. It has been reported by one source to 
Committee staff that on three or four other occasions such memo
randa of conversations from verbatim transcripts had been pre-
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pared by the Director. However, the Committee staff has been 
unable to confirm this practice with any other present or former 
USIA employees. The Director does not recall having instructed his 
staff to create such memoranda of conversations except in the one 
instance described above. 

It was widely known among the Director's staff that he recorded 
some of his telephone conversations. At various times, most of the 
Director's assistants and secretaries reviewed the transcripts and 
notes of these conversations. In addition, employees in the office of 
the Deputy Director, including the Deputy Director, frequently had 
access to such notes and transcripts. However, it appears that such 
notes and transcripts only would have been distributed outside the 
offices of the Director and Deputy Director if a specific issue raised 
in a note or transcript required the attention of a USIA employee 
in another office. In only one instance has it been established that 
a document generated by the Director's nonconsensual recording of 
a telephone conversation was distributed outside the agency. That 
one instance, already noted, involved the Director's memorandum 
of conversation with former President Carter. 

D. Were the raw tapes and notes retained after they were 
transcribed? 

Mr. Wick told Committee staff that it had been his practice to 
erase the tapes after they were used and to discard transcripts of 
conversations after they had been circulated to the appropriate 
staff person. However, not all transcripts were destroyed after they 
were circulated. According to the secretary with primary responsi
bility for transcribing the Director's dictation and telephone con
versations, she would provide copies of the transcribed materials to 
Mr. Wick, the Deputy Director and to Mr. Wick's Executive Assist
ant. After distributing these materials, she would not again see the 
transcripts she had typed. 

Members of Mr. Wick's staff confirmed that transcriptions of the 
Director's telephone conversations would be discarded routinely 
unless they became a part of the Director's "daily notes" that were 
distributed to the staff. A master set of the "daily notes" was re
tained in the Director's office. According to the Director, such notes 
were retained as an institutional record of his activities while Di
rector of USIA. 

According to one of the Director's assistants, approximately 1 
year ago he cautioned the Director about retaining transcripts of 
telephone conversations which were of little importance to their 
work at USIA and whose purpose might later be misconstrued. At 
that time, he recommended to the Director that these transcrip
tions be retained for no more than 1 month. However, the Director 
did not agree with this advice so far as it concerned his "daily 
notes" which might include transcripts of conversations. 

It is, therefore, likely that the transcripts and notes of the Direc
tor's telephone conversations reviewed by Committee staff became 
a part of those "daily notes" which were not discarded. However, it 
appears that most of the Director's transcripts and notes of his 
telephone conversations did not become a part of the "daily notes" 
and were, therefore, routinely destroyed. 

E. Was Mr. Wick aware of the laws and regulations govern
ing the non-consensual tape-recording of telephone conversa-
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tions when he engaged in such activities? If so, when did he 
become aware of such laws and regulations? 

According to one USIA employee who observed Mr. Wick tape
recording his telephone conversations, he discussed the propriety of 
such tape-recording with Mr. Wick during the fall of 1981. While 
the employee who discussed this matter with Mr. Wick had difficul
ty recalling the specific discussion, he believes he cautioned the Di
rector about tape-recording telephone conversations without the 
consent of the people involved in such conversations. Another 
former employee believes that he discussed Mr. Wick's tape-record
ing practices with him during late 1981 or early 1982, and he re
calls telling Mr. Wick that such taping was illegal. It is his recol
lection that Mr. Wick told him that it was not illegal to tape-record 
telephone conversations. 

Mr. Wick confirmed to Committee staff that he had had a discus
sion with an Agency employee about the legality of such taping. He 
further stated that a "lawyer friend" advised him that it was not 
illegal for him to tape-record his telephone conversations in the 
District of Columbia. 

It appears that either during November 1981, or the first half of 
December 1981, Mr. Wick asked for an opinion from USIA officials 
on the appropriate procedures to be followed when tape-recording 
telephone conversations. A memorandum dated December 17, 1981 
on this subject was prepared by the USIA General Counsel. (See 
Appendix 5.) The memorandum in its summary heading states: 
"the Director may record and transcribe telephone conversations if 
prior consent is obtained from all parties for each conversation. All 
consents should be recorded and transcribed." The body of the one
page memorandum noted that it is legal to tape-record conversa
tions provided that the General Services Administration regula
tions covering listening-in and/ or recording of telephone conversa
tions are observed. The memorandum indicated that "there is no 
requirement that the tapes or transcriptions be retained, but no 
tape or transcription may be destroyed after it is the subject of an 
FOIA request." A copy of the relevant GSA regulations was at
tached to the memorandum. These regulations make it clear that 
tape-recording of telephone conversations should only be performed 
with the consent of all parties for each specific instance of record-
ing. 

Mr. Wick was shown this memorandum by Committee staff and 
acknowledged that he had reviewed the memorandum at the time 
it was prepared for him. Mr. Wick believes that the USIA General 
Counsel may have also spoken to him personally about the appro
priate procedures for tape-recording telephone conversations. The 
Director's recollection has been confirmed by the then-USIA Gener
al Counsel who specifically recalls discussing the December 17, 
1981 memorandum with Mr. Wick. He told Committee staff Mr. 
Wick seemed to be "quite aware" of the requirements set forth in 
that memorandum. 

Mr. Wick stated to Committee staff that he does not recall 
whether he reviewed the attached GSA regulations at the time he 
read the December 17, 1981 memorandum. He added, however, that 
since the GSA regulations did not establish sanctions if breached, 
he didn't view these regulations in a "legal or quasi-legal context" 



10 

but rather as a "businessman might measure sanctions and risks." 
Since there were no sanctions, Mr. Wick said he felt there were no 
legal obstacles to prevent him from tape-recording conversations 
without consent. In his view, since such recording was not illegal, it 
was permissible. 

Mr. Wick told Committee staff that when he tape-recorded tele
phone conversations without consent in Florida and possibly with
out consent in California, he was not aware that he may have vio
lated the laws of either Florida, California, or both States. (See Ap
pendix 3 for applicable laws and ABA Code of Professional Respon
sibility.) 

Mr. Wick also stated that he was not aware that nonconsensual 
tape-recording of conversations has been condemned by the Ameri
can Bar Association, Committee on Ethics and Professional Respon
sibility. 4 Mr. Wick did note that he is not a practicing attorney. He 
is, however, a member of the Bar of California and did graduate 
from Western Reserve University Law School in Cleveland, Ohio. It 
is unclear to the Committee staff at this time whether the opinion 
of the ABA Ethics Committee contemplates the kind of nonconsen
sual tape-recording engaged in by Mr. Wick. 

F. Was Mr. Wick aware that nonconsensual recording of tele
phone conversations could be considered inappropriate be
havior for a person in a position of public trust? ff so, how was 
he made aware of this concern, and what was his response to 
the advice he received? 

Mr. Wick told Committee staff that when he first began tape-re
cording telephone conversations as the USIA Director-designate, he 
was instructed by representatives of the Dictaphone Company that 
he should not do so without the consent of the persons with whom 
he was speaking. As noted in subsection E, on or about December 
17, 1981, Mr. Wick became aware of the Federal requirements with 
respect to the tape-recording of telephone conversations. 

Since late 1981, it had been known widely in the Office of the 
Director that Mr. Wick recorded telephone conversations both with 
and without the consent of the parties to those conversations. It 
was also generally accepted by his staff that these practices were 
intended to improve the Director's performance and the perform
ance of his staff in carrying out their responsibilities at USIA. 

Mr. Wick told Committee staff that the December 17, 1981 
memorandum made him realize that tape-recording of telephone 
conversations without consent was not a wise practice, but he ad
mitted that he was insensitive to his own practices in tape-record
ing conversations without consent and that he should have stopped 
doing so. 

Prior to this time, according to both a present employee of USIA 
and a former employee of USIA, Mr. Wick had been informed that 
nonconsensual tape-recording of telephone conversation is consid
ered a controversial practice. Subsequent to the issuance of the De
cember 17, 1981 memorandum, at least two, and possibly, three 
members of Mr. Wick's personal staff told him that they disliked 

4 
The ABA Committee has issued a formal opinion stating that "with certain exceptions . . 

no lawyer should record any conversation whether by tapes or other electronic devices without 
the consent or prior knowledge of all parties to the conversation. 
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his tape-recording practices and were concerned that the motive 
behind such tape-recording and transcribing of tapes might later be 
misconstrued. Both Mr. Wick and a member of his personal staff 
have stated that the primary reason that the Director instructed 
his staff to disconnect the telephone recording attachment to his 
desk model Dictaphone in July 1983 was his growing concern about 
the controversy that knowledge of such taping might cause. 

The Director has told Committee staff that in October 1982 he 
tape-recorded a telephone conversation with President Carter with
out his consent and that this conversation was subsequently tran
scribed and recast as .a memorandum of conversation. Mr. Wick 
said he considered this document quite sensitive. When asked why 
he considered it sensitive, he responded that it was a sensitive 
matter to tape-record a former President without his knowledge 
and that he was not proud of his behavior. 

Thus, while it appears that the Director's objectives in recording 
his telephone conversations were honorable, by his own admission 
his methods were not. He was insensitive to concerns of his staff 
and legal counsel that nonconsensual recording was at best a prac
tice of questionable value. 

G. Do the New York Times article of December 28, 1983 con
cerning Mr. Wicks nonconsensual recording of telephone con
versations and William Safires column of December 29, 1983 in 
the New York Times on this matter accurately reflect Mr. 
Wick's initial statements to the press about his recording prac
tices? Is there any credible evidence that Mr. Wick or any USIA 
officials misled or attempted to mislead the press in reporting 
on Mr. Wicks recording practices? 

The December 28, 1983 New York Times account of Mr. Wick's 
recording practices states that Mr. Wick "denied that he had taped 
telephone calls surreptitiously, saying he had always informed the 
other party when a conversation was being recorded." The article 
notes that on December 27, 1983, Mr. Wick had telephoned a state
ment to the New York Times saying that "starting in January of 
this year (1983)" he recorded "a small percentage" of his telephone 
conversations and had not always informed the other party. Taken 
together these two statements by the Director appeared to conflict 
directly with the assertion in the New York Times that in 1982, 
Mr. Wick had tape-recorded some of his telephone conversations 
without the knowledge or consent of the callers. 

William Safire wrote in his column of December 29, 1983, that 
when he and another reporter interviewed Mr. Wick in Mr. Wick's 
home on December 26, 1983 that the Director "flatly and repeated
ly denied that he had been secretly taping many of his telephone 
conversations." In this same column, Mr. Safire questioned why 
Wick admitted to "secretly taping only since January 1, 1983 when 
transcripts now show that he was taping through March of 1982?" 

In his interview with Committee staff, Mr. Wick stated that he 
did meet with William Safire and Jane Perlez of the New York 
Times on December 26, 1983 in his Washington, D.C. home. It was 
his belief that Mr. Safire wished to speak with him about Radio 
Marti. According to Mr. Wick, shortly after Mr. Safire and Ms. 
Perlez entered his home, Mr. Safire asked him if he had surrepti
tiously taped-recorded his telephone conversations. Wick said that 
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he was "startled, confused, and had no chance to consider the 
stuff' about which Mr. Safire was questioning him. According to 
Mr. Wick, he told Mr. Safire that there might be some few in
stances where he didn't ask for consent when he taped telephone 
conversations. 

Mr. Wick remarked to Committee staff that his initial state
ments to Mr. Safire during this December 26 interview were not 
"thoughtful" and that if he had had more presence of mind he 
would have made no comment to Mr. Safire and Ms. Perlez on his 
recording practices. He added that he felt himself to be in a hostile 
situation. As a result, he said "certain things by trying to think 
fast enough about how to respond to Safire's accusations" but that 
he "didn't think fast enough." According to Mr. Wick, he is now 
"paying the consequences" for making statements he should not 
have made. 

Mr. Wick stated that he denied surreptitiously tape-recording his 
telephone conversations with the persons cited by Mr. Safire and 
Ms. Perlez. Mr. Wick recalled that he made the denial as he was 
showing Mr. Safire and Ms. Perlez to the door. He described his 
denial as "an involuntary response" in saying "no, no, no." Mr. 
Wick told Committee staff that he did not recall at that time 
whether he had tape-recorded telephone conversations with the 
people named by Mr. Safire and Ms. Perlez and that he would have 
been better off not to have made any comments about this to Mr. 
Safire and Ms. Perlez. 

Based upon Committee staff interviews with USIA employees in
volved in determining the period of time during which Mr. Wick 
recorded telephone conversations without consent, it is clear that 
the initial reporting on this matter by USIA officials was inaccu
rate and at times contradictory. 

The following sequence of events which led to the reporting by 
USIA of inaccurate information has been reconstructed by Commit
tee staff: 

When the Director was interviewed by Mr. Safire and Ms. Perlez 
on December 26, 1983, they presented him with a Freedom of Infor
mation Act (FOIA) request for a variety of materials related to his 
recording practices. Consequently, Mr. Wick contacted his closest 
personal assistants and asked them to prepare a statement for him 
with respect to his recording practices and also to assess the FOIA 
request. 

Later that same day, December 26, Mr. Wick's Executive Assist
ant telephoned the New York Times and spoke with Mr. Safire 
about the Director's recording practices in an effort to make it 
clear that this was not done with any illegal or malicious intent. 
During that conversation, the Executive Assistant did tell Mr. 
Safire that he "had the impression" that Mr. Wick had tape-record
ed telephone conversations without the consent of all parties to 
such conversations. The following day, December 27, 1983, the Ex
ecutive Assistant met with the Director's personal staff and in
structed them to begin gathering all materials that might relate to 
the Director's tape-recording or notetaking of telephone conversa
tions and any other materials requested pursuant to the Safire 
FOIA request. While these materials were being assembled, Mr. 
Wick's staff attempted to determine the precise dates on which he 
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had begun tape-recording telephone conversations and when he 
had stopped doing so. 

According to USIA employees, Mr. Safire and Ms. Perlez had in
dicated that they would include a statement by the Director on this 
matter in the article that they were planning to publish in the 
New York Times on December 28, 1983. Consequently, Mr. Wick's 
Executive Assistant asked officials in the USIA Management 
Bureau to determine when Mr. Wick's desk-model Dictaphone had 
been modified to permit telephone calls to be tape-recorded. Appar
ently, the effort at that time was focused on the installation of that 
particular unit and did not take into account Mr. Wick's use of a 
hand-held tape recorder to record telephone conversations. During 
this time, December 27, 1983, Mr. Wick was not at his USIA office 
but had instructed his staff to do whatever was necessary to collect 
the materials and to prepare a public statement on the matter. 
Later that afternoon, officials in the Management Bureau deter
mined from a review of purchase orders that the attachment to Mr. 
Wick's desk model Dictaphone had been installed in January of 
1982 although the removal date had not yet been established. This 
information was communicated to one of Mr. Wick's assistants. 
However, the Management Bureau official who telephoned the Di
rector's assistant to relay this information is unsure whether he re
ported it as January 1982 or January 1983. Subsequent to this com
munication, the assistant who received the information telephoned 
Mr. Wick at his home and read the statement that had been pre
pared on his behalf and that was to be read to the New York 
Times. This statement began by saying "From January 1983 until 
-----" with respect to his tape-recording of telephone conver
sations. Mr. Wick told Committee staff that while he may have 
heard his assistant say "January 1983", although he cannot recall 
this specifically, he believes he probably would have told his assist
ant to use that date because he was taking his staff at their word 
with respect to the installation and removal of the recording at
tachment. Mr. Wick told Committee staff that at that point he con
sidered the precise dates of his tape-recording less critical than the 
substance of his actions i.e., tape-recording telephone conversations 
without consent. 

The assistant who telephoned Mr. Wick with the January 1983 
date confirmed that the Director played no role in determining the 
precise dates of his recording but that the statement had been read 
to him prior to the assistant telephoning the New York Times. The 
statement using the January 1983 date was then called into the 
New York Times although at that point USIA officials still did not 
know the date on which the recording attachment had been re
moved. This could not be determined because the individual who 
had removed it was on leave and could not be reached until the 
next day. The assistant who telephoned the New York Times stated 
to Committee staff that after giving this information to the news
paper she began to doubt its accuracy and discussed this matter 
with Mr. Wick's Executive Assistant who agreed that the date did 
not sound correct. Consequently, Mr. Wick's Executive Assistant 
telephoned the newspaper to indicate that the January 1983 date 
should not be used but rather the phrase "for a limited time" 
should be substituted until USIA officials were able to determine 
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the correct dates. Nevertheless, the article as it appeared in the 
New York Times on December 28th, referred to January 1983 as 
the starting point for the Director's tape-recording of telephone 
conversations. 

The next day, December 28, 1983, it was determined that the re
cording attachment had been disconnected from Mr. Wick's desk 
model Dictaphone in July of 1983 and that the correct date of its 
installation was January 1982. As a result, the USIA press officer 
began informing the press that the recording equipment had been 
installed in January 1982 and removed in July of 1983. 

The New York Times story of December 28th states that Mr. 
Wick had telephoned the newspaper with an incorrect statement. 
However, Mr. Wick has told Committee staff that he never tele
phoned the New York Times and his personal assistant has con
firmed that she telephoned the Director's statement to the newspa
per. It is possible, however, that the December 28 article which 
refers to Mr. Wick telephoning the New York Times is based upon 
his prepared statement that had been communicated to the news
paper by his assistant. 

Mr. Wick's Executive Assistant commented to the Committee 
staff that most of the staff who now work with the Director came 
to his office in late 1981 or thereafter. Consequently, the scope of 
Mr. Wick's recording practices were not really established until 
after USIA assembled the materials requested by the House For
eign Affairs Committee and the Senate Foreign Relations Commit
tee. At that point, it was determined conclusively that Mr. Wick 
had tape-recorded telephone conversations prior to January 1982. 5 

H Is there any credible reason to believe that materials re
quested by the Committee on Foreign Relations or pursuant to 
the Safire FOIA request for December 26, 1983, have been with
held from the Committee or have been altered or destroyed? 

In the course of this review, Committee staff has asked every 
person interviewed who may have had any contact with the mate
rials requested by the Foreign Relations Committee and by Wil
liam Safire, whether such materials have been destroyed, altered, 
or withheld, or whether any person has been instructed to destroy, 
withhold, or alter any such materials. The respondents, without ex
ception, stated that they knew of no such actions. To the contrary, 
the persons who collected the materials were instructed not to 
tamper with them in any fashion. 6 (See Appendix 6 for letter of 
USIA General Counsel, dated January 20, 1984 concerning provi
sion of materials to the SFRC.) 

l Do the materials provided on January 9, 1984 by the USIA 
to the Committee on Foreign Relations reveal any evidence of 
illegal conduct by Charles Wick? 

• On January 9, 1984, USIA provided the requesting Congressional Committees with all 
known materials related to Mr. Wick's recording practices. An accompanying fact sheet was also 
issued which indicated with much greater precision the dates on which such recording had com
menced and ended. (See Appendix 4 for copies of USIA statements and fact sheets with respect 
to Mr. Wick's taping and notetaking practices.) 

6 It was reported to Committee staff that on December 27, 1983, William Satire telephoned the 
Chief of Security at USIA to inform him that it was illegal to destroy any materials requested 
pu_rsuant to the Freedom of Information Act and that such materials might be in the process of 
bemg destroyed or tampered with in the Director's office. Consequently, the Director of Security 
asked Mr. Wick's Executive Assistant how the materials were being handled, and Mr. Wick's 
Executive Assistant stated that the materials were not being tampered with or destroyed. 
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Since Mr. Wick readily admits that on numerous occasions he re
corded telephone conversations without the consent of the parties 
with whom he was speaking, it is clear that the Director violated 
the applicable GSA regulations brought to his attention on or 
about December 17, 1981. The GSA report on this matter concluded 
that Mr. Wick did, in fact, violate the GSA regulations. It should 
be noted, however, that the GSA regulations that were violated are 
considered "preferred management practices" by GSA rather than 
regulations that carry sanctions under law or administrative prac
tice such as those promulgated by the EPA, SEC, or FTC. 7 

Based upon the Committee staff review of the materials provided 
to it by the USIA, it has been determined that Mr. Wick tape-re
corded telepone calls while in the State of Florida without the con
sent of the parties to such calls. It should be noted that the persons 
with whom Mr. Wick was speaking did not appear to be located in 
Florida when the calls were tape-recorded. It may be a criminal of
fense in Florida to tape-record telephone calls without the consent 
of all parties to such calls. 8 

It is also possible that Mr. Wick tape-recorded a telephone con
versation while he was in the State of California, speaking with a 
person located in the State of California. It further appears that 
this conversation was tape-recorded without the consent of the 
person speaking with Mr. Wick. It may be a criminal offense in 
California to tape-recorded telephone conversations without the 
consent of all parties to such calls. Pursuant to a request by Com
mittee staff, the American Law Division of the Congressional Re
search Service has prepared a short memorandum of law on the po
tential application of the Florida and California statutes to the 
facts described above. (See Appendix 8 for CRS memorandum of 
law.) 

The applicable Federal law, 18 USC, Section 2511(2)(d) provides 
that it is a violation of Federal law for a telephone conversation to 
be recorded by one party without the consent of the other party to 
such a conversation if the purpose of such recording is to commit 
"any criminal or tortious act in violation of the Constitution or the 
laws of the United States or of any State or for the purpose of com
mitting any other injurious act." Based upon the Committee staff 
review, there does not appear to be any credible evidence indicat
ing that Mr. Wick tape-recorded telephone conversations for the 
purpose of committing any criminal or tortious act in violation of 
the Constitution or any State law. Rather, it has been uniformly 
reported to Committee staff that Mr. Wick's purposes in making 
such recordings and instructing his secretaries to take notes of his 
telephone conversations were related to legitimate USIA functions. 

7 On January 23, 1984, the GSA issued its findings and recommendations with respect to Mr. 
Wick's recording practices. (See Appendix 7 to this report for GSA findings and recommenda
tions.) Further, the Archivist of the United States is now reviewing USIA's compliance with 
Federal regulations pertaining to records maintenance. The USIA General Counsel maintains 
that USIA records have been retained and disposed of in accordance with GSA guidelines. 

8 It was reported in the New York Times on January 25, 1984 that the State Attorney for 
Palm Beach county, Florida had decided not to initiate any legal action against Mr. Wick be
cause when the totality of the circumstances are considered, "it doesn't warrant further action." 
He noted however that "if he was in the State of Florida when the calls were made, then our 
statute applies." 



APPENDIX 1 

[From the New York Times, Dec. 28, 1981] 

U.S.I.A. DIRECTOR ACKNOWLEDGES TAPING TELEPHONE CALLS IN SECRET 

(The following article is based on reporting by William Safire and Jane Perlez and 
was written by Miss Perlez. 

WASHINGTON.-The director of the United States Information Agency, Charles z. 
Wick, has secretly tape-recorded his office telephone conversations with Govern
ment officials, his staff and friends, according to his aides and to transcripts of the 
conversations. 

In an interview on Monday, Mr. Wick denied that he had taped telephone calls 
surreptitiously, saying he had always informed the other party when a conversation 
was being recorded. 

After six of his callers said they had been secretly taped, Mr. Wick telephoned a 
statement to the New York Times late today saying that starting in January of this 
year, he recorded "a small percentage" of his telephone conversations and had not 
always informed the other party. 

PRACTICE DISCONTINUED, HE SAYS 

The statement, which he said had been approved by the White House counsel, 
Fred F. Fielding, said that the practice had been discontinued, but it did not say 
when. 

"I often advised the caller that I was recording the conversation or a portion of it, 
but in haste I did not do this consistently," Mr. Wick's statement said. "I may have 
been insufficiently sensitive to concerns some may have about the practice of re
cording telephone conversations; accordingly I discontinued the practice." 

No Federal or District of Columbia statute makes it a crime for one party to tape 
a telephone conversation without the knowledge or the consent of another. But legal 
experts say that at least 13 states, including California, Florida and Maryland, have 
criminal statutes prohibiting such taping. 

The New York Times has obtained transcripts of some of Mr. Wick's telephone 
conversations, which all took place in 1982, that his callers say must have been 
taped, although they did not know it at the time. 

Transcripts were read to Senator Mark 0. Hatfield, Republican of Oregon and 
chairman of the Senate Appropriations Committee; Kenneth L. Adelman, the direc
tor of the United States Arms Control and Disarmament Agency, and Walter H. An
nenberg, former Ambassador to Britain. They all said they recalled the conversa
tions but said they had not been told by Mr. Wick they were being taped. 

KIRK DOUGLAS SPOKE TO HIM 

The actor, Kirk Douglas, Caspar W. Weinberger Jr., the son of the Defense Secre
tary who worked for Mr. Wick at the agency, and the Ambassador to Belgium, Geof
frey Swaebe, whose conversations were taped and transcribed in 1982, said they 
were not informed of the taping. 

Mr. Wick, who is a close friend of President Reagan and who with his wife spent 
Christmas Day with Mr. and Mrs. Reagan at the White House, said in the Monday 
interview that he had dismantled the taping equipment attached to his office Dicta
phone "a year ago or more" because "I didn't want it misunderstood" around the 
agency. 

"I've never done it without telling somebody," Mr. Wick said on Monday of the 
taping. "I had it pulled out I don't know, a year ago or more." 

Mr. Wick's executive assistant, Robert L. Earle, 32 years old, asked whether Mr. 
Wick surreptitiously taped calls, said: "I have the impression that such a thing hap-

(17) 
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pened." He added: "I'm not aware of a specific instance where the director taped a 
call without warning." 

Mr. Earle, who is a Foreign Service officer, said that he had warned Mr. Wick 
that such a practice was an invasion of privacy and "in nobody's interest." Mr. 
Earle said he believed that Mr. Wick had "no intentions to subvert anything, he 
just pushed himself to the physical limit to find out what's going on." 

In the interview with Mr. Wick, which took place in his rented home in the 
Northwest section of the capital, the director, who is 66, said that he was an inveter
ate user of a Dictaphone. 

He said that when the agency moved into a new building in May, the Dictaphone 
system he had used in his previous office was moved into his new office. He said it 
was a Dictaphone purchased with Government funds. 

The district manager of Dictaphone in Washington, Daniel J. Hilbert, said an ex
amination of his files showed that Mr. Wick's office had bought a "micro-cassette 
desktop Dictaphone unit, Model 3891" which was capable of making recordings of 
telephone conversations. The telephone recording on this model is activated by a 
light touch of the finger on a control. 

Asked if he had any audio tapes made from telephone conversations in his posses
sion, Mr. Wick, who is a lawyer, replied "Not to my knowledge." When the question 
was repeated, Mr. Wick said: "It's not my practice to have them." 

Mr. Wick, who angrily refused to continue the interview after 15 minutes, ac
knowledged that he had been warned "some time ago" by Jonathan W. Sloat, then 
the general counsel to United States Information Agency, that he should not tape 
without permission. 

HE CONCLUDES IT IS ILLEGAL 

"That's when I became concerned about how it might look with some of the word 
going around," Mr. Wick said. The director said he had then examined the laws and 
regulations concerning taping and had reached the conclusion that it was illegal to 
tape over the telephone without the other party's permission. 

Although such taping is not illegal under Federal statutes, the American Bar As
sociation and many state bar associations say it is unethical for a lawyer to tape a 
telephone conversation without the permission of all participants. 

Asked specifically if he had secretly taped Mr. Hatfield, Mr. Adelman and Mr. 
Annenberg, Mr. Wick said he had not. 

According to current and former aides, Mr. Wick's office procedure called for 
daily notes to be typed from cassettes from his Dictaphone. Copies of some of these, 
dated March 1982 to March 1983, came into the possession of the New York Times. 

THEY MOSTLY INVOLVE THOUGHTS 

They consisted primarily of Mr. Wick's own dictation of "thoughts in the middle 
of the night" and thoughts in the office, and telephone conversations, according to 
Mr. Earle. 

These cassettes were transcribed by one of Mr. Wick's secretaries and the tran
scriptions were marked into what the office called "action requests" and distributed 
to members of his staff for follow-up, according to present and former aides. 

The transcriptions were titled "CZW Daily Notes" and some of them contained 
verbatim transcripts of telephone conversations, such as those with Senator Hat
field, Mr. Adelman, Mr. Annenberg, Mr. Douglas and the younger Mr. Weinberger. 

Senator Hatfield, after being read a transcript of a conversation about a John 
Adams quotation on the American Revolution with the director in October 1982, 
said be remembered talking to Mr. Wick. "I never knew that I was being recorded," 
said Mr. Hatfield. "I would have liked to know whether I was being recorded. I 
don't appreciate it." 

Mr. Adelman, who according to a transcript also spoke to Mr. Wick in October 
1982, said he recalled the conversation, which was about the nuclear freeze, but did 
not know of the taping. "I am surprised," he said. 

Also in October last year, the transcripts show, Mr. Wick spoke to Mr. Annenberg 
about policy on unemployed automobile workers. Mr. Annenberg, who has invited 
Mr. Wick to his annual New Year's Eve party with the President and top Adminis
tration officials, said he had no idea he was being taped. 

"To my memory, nobody-nobody-has ever asked my permission to record a con
versation with me," Mr. Annenberg said. 

Mr. Wick taped the younger Mr. Weinberger in March 1982 regarding his job per
formance. Mr. Weinberger said he had no knowledge of the taping but did not find 
anything unusual about it. "I am not bothered by it," Mr. Weinberger said. 
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One of the transcribed telephone conversations made available to The Times 
showed that Mr. Wick spoke to Ambassador Swaebe while he was at United States 
Mission to the European office of the United Nations in November 1982. 

CONVERSATION ABOUT LINKLE'ITER 

Mr. Swaebe, now Ambassador to Belgium, who described himself as a longtime 
friend of Mr. Wick, said he recalled the conversation about the visit of the enter
tainer Art Linkletter to the Swaebe home in Geneva. He said he could not remem
ber if Mr. Wick had informed him that he was being taped. 

But Mr. Swaebe said he was not particularly surprised that Mr. Wick had taped 
the conversation. "He has a habit of making it very public," Mr. Swaebe said of Mr. 
Wick's taping in his office. "I'm not sure as close as we are that he would find it 
necessary to say it to me" over the telephone. 

Mr. Douglas, reached at his home in Palm Springs, said that he did not know that 
a conversation with Mr. Wick about his overseas trips on behalf of the agency had 
been taped. Mr. Douglas added that while in principle he thought an individual 
should be informed he was being taped in a telephone conversation. "Frankly, from 
my point of view I don't care." 

Another transcription involved a former director of the United States Information 
Agency, Leonard H. Marks. According to the transcript, he told Mr. Wick last De
cember how he had acted as an intermediary between Mr. Wick and the Foreign 
Minister of Sri Lanka concerning a matter before the General Assembly. 

Mr. Marks, who is a friend of Mr. Wick, said that he had advised Mr. Wick to 
tape the conversation "so that he could share it with his general counsel and 
others." 
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APPENDIX 2 

<ilnitcd ~tetcs ~cnetc 
COMMITTEE ON FOREIGN RELATIONS 

WASHINGTON, D.C. 20510 

U.S. Information Agency 
301 C Street, S.W. 
Washington, D.C. 20547 

Dear Mr. Wick: 

This morning .two members of the Committee staff, Charles 
Berk and John Ritch, met with USIA General Counsel, 
Tom Harvey, to discuss the Committee's review of your 
past recording and transcription while USIA Director of 
tel e phone and other conversations without the knowledge 
or consent of the party with whom you were speaking. 

So that the Committee staff can conduct its review 
properly , I request that you provide the Committee on 
Foreign Relations with all materials related to or 
generated by your recording and transcription of the 
conversations at issue. 

Your cooperation and prompt attention to this request 
are greatly appreciated. 

Sincerely, 

Charles H. Percy 
Chairman 

Note : This is a facsimile of the o rigina l letter. 
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APPENDIX 3 

Pait~ 401 TITLE 18-CRIMES AND CRIMINAL PROCEDURE 12511 

l2siT""°l~leruption and disclosure of win or oral 
communicationa prohibited 

C 1} Except as otherwise specifically provided 
in this chapter any person who-

Ca) willfully intercepts, endeavors to inter
cept. or procures any other person to inter
cept or endeavor to intercept, any wire or oral 
communication: 

(b) wlllfully uses, endeavors to use, or pro
cures any other person to use or endeavor to 
use any electronic. mechanical, or other 
device to intercept any oral communication 
when-

(1) such device is affixed to. or otherwise 
transmits a signal through, a wtre. cable, or 
other like connection used in wire communi
cation: or 

(11) such device transmits communications 
by radio, or interferes with the transmission 
of such communication; or 

(111) such person knows. or has reason to 
know. that such device or any component 
thereof has been sent through the mail or 
tr&ruiported 1n interstate or foreign com
merce; or 

<Iv) ,;uch use or endeavor to use CA) takes 
place on the premises of any business or 
other commercial establishment the oper
ations of which affect interstate or foreign 
commerce: or CB) obtains or 1s for the pur
pose of obtaining Information relating to 
the operations of any business or other 
commercial establishment the operations of 
which affect. int.erst.ate or foreign com
merce; or 

<v> such person acts in the District of Co
lumbia, the Commonwealth of Puerto Rico. 
or any territory or possession of the United 
States; 
cc> wiJlfuHy discloses. or endeavors to dis

close, to any other person the contents of any 
wire or oral communication, knowing or 
having reason to know that the information 
was obtained through the interception of a 
wire or oral communication in violation of 
this subsection; or 

(d) willfully uses, or endeavors to use, the 
contents of any wire or oral communication. 
knowing or having reason to know that the 
information was obtained through the inter• 
ception of a wire or oral communication in 
\'iolation of this subsection: 

shall be fined not more than $10,000 or impris
oned not more than five years. or both. 

(2)Ca)Ci) It shall not b e unlawful under this 
chapter for an operator of a switchboard, or an 
officer, employee, or agent of any communica
tion common carrier, whose facilities are used 
in the transmission of a wire communication, to 
intercept, disclose. or use that communication 
in the normal course of his employment while 
engaged in any activity which is a necessary in
cident to the rendition of his service or to the 
protection of the rights or property of the car
rier of such communication: Provided. That 
said communication common carriers shall not 
utilize service observing or random monitoring 
except for mechanical or service quality control 
checks. 

<ii> Notwithstanding any other law. communi
cation common carriers, their officers, employ
ees. and agent.s, landlords. custodians, or other 
persons .. are authorized to provide information. 
facilities. or technical . assistance to persons au
thorized by law to intercept wire or oral com
munications or to conduct electronic surveil
lance, as defined in section 101 of the Foreign 
Intelligence Surveillance Act of 1978. if the 
common carrier, its officers, employees, or 
agents. landlord, custodian, or other specified 
person, has been provided with-

<A> a court order directing such assistance 
signed by the authorizing Judge, or 

<B> a certification in writing by a person 
specified in section 2518<7> of this title or the 
Attorney General of the United States that 
no warrant or court order is required by law, 
that all statutory requirements have been 
met. and that the specified assistance is re
quired, 

setting forth the period of time during which 
the provision of the information, facilities. or 
technical assistance is authorized and specify
ing the information. facilities, or technical as
sis tance required. No communication common 
carrier, officer. employee. or agent thereof, or 
landlord. custodian, or other specified person 
shall disclose the existence of any interception 
or surveillance or the device used to accomplish 
the interception or surveillance with respect to 
which the person ha.s been furnished an order 
or certification under this 6Ubparagraph, 
except a.s may otherwise be required by legal 
process and then only after prior notification to 
the Attorney General or to the principaJ pros-

ecuting attorney of a Stale or any political sub
division of a State. as may be appropriate. Any 
violation of this subparagraph by a communica
tion common carrier or an officer. employee, or 
agent thereof. shall render the carrier liable for 
the civil damages provided for in section 2520. 
No cause of action shall lie in any court against 
any communication common carrier. it.s offi
cers, employees, or agents, landlord. custodian, 
or other specified person for providing informa
tion, facilities. or assistance in accordance with 
the terms of an order or certification under this 
subparagraph. 

Cb) Jt shall -not be unlawful under this chap
ter for an officer. employee. or agent of the 
Federal Communications Commission. in the 
normal course of his employment and in dis
charge of the monitoring responsibilities exer
cised by the Commission in the enforcement of 
chapter 5 of title 47 of the United States Code, 
to intercept a wire communication. or oral com
munication transmitted by radio. or to disclose 
or use the information thereby obtained. 

<c> It shall not be unlawful under this chapter 
for a person acting under color of law to inter
cept a wire or oral communication. where such 
person 1s a party to the communication or one 
of the parties to the communication has given 
prior consent to such interception. 



<d> It shall not be unlawful under this chap
ter for a person not acting under color of law to 
intercept a wire or oral communication where 
such person is a party to the communication or 
where one of the parties to the communication 
has given prior consent to such interception 
unless such communication is intercepted for 
the purpose of committing any criminal or tor
tious act in violation of the Constitution or 
Jaws of the United States or of any State or for 
the purpose of committing any other injurious 
act. 

<e> Notwithstanding any other provision of 
this title or section 605 or 606 of the Communi
cations Act of 1934, It sha1l not be unlawful for 
s.n officer. employee, or agent of the United 
States in the normal course of his official duty 
to conduct electronic surveillance. as defined 1n 
section 101 of the Foreign Intelligence Surveil
lance Act of 1978, 85 authorized by that Act. 

<f> Nothing contained in this cha.pter. or see'
tion 605 of the Communications Act of 1934, 
shal1 be deemed to affect the acquisition by the 
United States Government of foreign intelli
gence information from international or for
eign communications by a means other than 
electronic surveillance 85 defined in section 101 
of the Foreign Intelligence SurvefBance Act of 
1978, and procedures in this chapter and the 
Foreign Intelligence SurveHlance Act of 1978 
shall be the exclusive means by which electron
ic surveillance, 85 defined in section 101 of such 
Act, and the interception of domestic wire and 
oral communications may be conducted. 

<Added Pub. L. 90-351, title JI!. I 802. June 19, 
1968, 82 Stat. 213, and amended Pub. L. 91-358. 
title I!, I 21 !Cal, July 29, 1970, 84 Stat. 654; Pub. 
L. 95-511, title I!. I 201Cal-Ccl, Oct. 25, 1978, 92 
Stat. 1796, 1797 .) 
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RD"DIDICE.S JIii' TEXT 

The Foreign lntelliren~ Surveillance Act of 1978, 
referred Lo In pars. C2)(e) and ((), ts Pub. L . 95-511. 
Qcl. 25. 1978. 92 Slat. 1783, which ts classified princi
pally to chapter 36 Cl 1801 et seq.) of Tille 50. War and 
National Defense. Section 101 of the Foreign Intelli
gence Surveillance Act or 1978. referred to in pars. 
<2J(aJ<ll>. <e>. and Cf), ls classified to section 1801 or. 
Title 50. For complete cla.ssification or this Act Lo the 
Code. see Short Tille note set out under section 1801 
or Tille 50 and Tables .• 

Sections 605 and 606 of the Communications Act of 
1934. referred to in par. <2He) and <fl. are classified to 
sections 605 and 606 of Tille 4.7, Telegraphs. Tele
phones. and Radiotelegraphs, respectively. 

A.MOIOMOfTS 

1978-Par. (2)(a){il). Pub. L. 95-511, i 20Ha>. subsli• 
tuted provisions .authorizing communication common 
earners Cle: .. to provide information lo designated per• 
sons. prohibiting disclosure of intercepted infonna• 
lion. and rendering violators civilly liable for provision 
exemplm1 communication common carriers from 
crimmal1ly tor gi\•ing information Lo designated offi. 
cers. · 

Par. <2)<e). Pub. L. 95-511. l 20l<b). added par. C2)(e). 
Par. (2)Ul. Pub. L. 95-511. l 20l<bl. added par. <2)Cf>. 
Par. <3>. Pub. L. 95-511, l 20l<c). struck oul par. <3> 

which provided that nothing in this chaplet or section 
605 of tJtle 47 limited the President's conslilutional 
power to gather necessary Intelligence to protect the 
national security and stated lhe conditions necessary 
for the reception into evidence and disclosure or com
munications intercepted by the President. 

1970-Par. C2l(al. Pub. L. 91-358 designated existing 
provisions as cl. <ll. and added cl. (II). 

En-ttTIVI: DATE or 1978 AMENDMENT 

Amendment by Pub. L. 95-511 effective Oct. 25. 
1978. excepl a.s specifically provided. see section 301 of 
Pub. L. 95-511. set out as an Effective Dale note under 
secllon 1801 of Title 50. War and National Defense. 

ETn:crJVE DATE or 1970 AM:.ENDMDIT 

Section 901<al or Pub. L. 91-358 provided tn part 
thal lhe amendment by Pub. L. 91-358 shall take 
effect on lhe first day of the seventh calendar month 
which begins after July 29, 1970. 

SECTION Rl:TDUU:D TO lM OniD SECTIONS 

This section Ls referred to In &tttion 2513 or this 
title. 
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CHAPTER 934 

SECURITY OF COl\lMUNICATIONS 

Legislative findings. 
Definitions. 
Interception and disclosure of wi1·e or oral communications 

prohibited. 
!'IIanufacture, distribution, posses,;ion, and adn•rtising of 

wire or oral communication intercepting cle\·ices prohibit
ed. 

Confiscation of wire or 01·al l'Ommuni<.:ation intercepting dc
Yices. 

Prohibition of use as eYidcnce of intercepted wi1·e or oral 
com mu nica tions. 

Authorization for interception of wire or oral communica-
tions. 

934.08 Authorization for disclosure and use of intercC'ptcd wirL' or 
oral communications. 

934.09 Procedure for intC'rception of wire or oral communication~. 
934 .10 Recove ry of civil damages authorized. 

934.01 Legislative findings 

On the basis of its o,,·n investigations and of published stud
ies, the legislature makes the following findings: 

(I) \Vire communications are normally conducted through the 
use of facilities which form part of an intrastate network. The 
same facilities are used for inters tate and intrastate communica
tions. 

(2) In order to protect effecti,·ely the prirncy of \\·ire :rnd 
oral communications, to protect the integrity of court and ad
ministrative proceedings, and to prevent the obstruction of in
trastate commerce, it is necessary for the legislature to define 
the circumstances and conditions unde1· which the interception 
-of wire and oral communications may be authorizerl and to pro
hibit any unauthorized interception of such communications and 
the use of the contents thereof in e,·idence in courts and admin
istrative proceedings. 

(3) Organized criminals make extensive use of wire and oral 
communications in their criminal activities. The interception of 
such commu'.1ications to obtain evidence of the commission of 

55 
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crimes or to pre\'cnt their commission is an inclispensaule aicl t-.> 
law enforcement and the admini stration of justice. 

(4) To safeguarcl the privacy of innocent persons. tLc i11ler
ception of wire or oral commu nications when none oi' the p;:rties 
to the communication has consented to the interception should be 
allowed only when authorized by a court of competent jurisdic
tion and should remain under the control and supervision of the 
authorizing- court. Interception of wire and oral communica
tions should further \Je limited to certain major types of offens
es and spec ific categ-ories of crime w ith assurance that the inter
ception is j ustifiecl and that th e information obtained thereuy 

will not be misused. 

Historical Note 

Derivation: 
l.a\\'s l!H;(l, c·. l,!l-1,, § 1. 

Leg is la tive Reference Bureau-1969: 

Of mo, t !-i;.:11ifi ca11cc t o the \\':Jr 
:1;.:ai11;;t or;.::1ni z,•d cri111e is I1011se Hill 
:.! , Ch:ipll'J' (i!l-1,. th(! C'll'Ctl'OlliC s11r
\'f'ill:1nc,i or "\\·ire t ,q,pin;;'' hill. 
Ch:1ptC'I' 11!) of the "Omnib11s Crime 
('ontrol :11Hl s,,fc Stn•cts Acts of 
J!lliS'' e,;t:1hlislle,I proce,lnre for wire 
i11t1•n:eption :ind intC'rC<'ption of oral 
,·01n1111111ic:1li11w; 011 tl1c 1-'l'<lcr,tl Jc1·cl. 
l'rior to tile cu:iet1nc11t of the wire
t:1p hill. the i11,inrin;.: or tappin;.: of 
1,•le;.:r:1ph or t<'l<'pll1111e li11es \\':IS prc
hihilc,1 in Florida h.,· Section S:.!:.!.10, 
Flori,Ja s1,1t.t1t<'>', wllkh prescriued a 
Jll'llalt.1· t1po11 ,·0111· ictio11 of not more 
th:in fi,·e ~-,,,,;·, in pri;:011 or fi11c uot 
excC'e,lin;.: ::;.-,.ooo or hoth. It h:is Ion;: 
Ileen n•co;.:11i:tr,I hy la\\' enforc,•1ncut 
offil'cr, that one of the key iu;;tr11· 
J11<'uls ut ili zt•d 11.\· or!.!'anizetl crin1c in 
the c·o1ul11ctin;; of it , li11si11c!"s is the 
telt>pl1011t•. TliL• \\'ire tappi1:;; statute 
11·ill nu11· perlllit ,-;f:1te, co11llty an,! 

1111111icipal l ;t\\· «'nforC"t'1111"11t ciffict·r~ 
to cond uct an <'ll'Cl ronie ,11n·,•ill:111cc 
111Hler ce rtain c,HHlit ion,, after ful · 
Jo,,·in;.: pr,.1p r r pn,cf'dnn•:-:, :i:-: n11tli11etl 
iu tile acr, a111l :1ftt•r ul1t:1!11i11;..: c-011rt. 
Jll'l'llii;;~ion. It f11rtllrr pr11,· ide;; tl: :11 
an~· eYi,lencc la\\'f11ll.,· .. 1tt:1i1H' 1l c:111 
UC u,etl ill cl'i,ll'llce in prO~l'Cl;t.iOll of 
:H1y ca~c 1n:1tle. ,,·i1ii 0111' 1•;'1'.CC'p1in11 
the !<late la\\' follow:- .. 111,<'IY the Fl'•l· 
Pral act. The Flori<l:I :H·t howen•r. 
docs not contain tile pn11·i,i11n for :111 
··01ncrgency·1 " ·iret:1p :1s enut::i1wd i11 
tile Fcclcral :ict. It 11111,t he not,•tl 
th:it this a<'t ,1,H•s 111,t JJ1•r1nit i1uli,
crimin:itc wire t:1ppi11c: 111ul<•r :,11_,· 
an,! :ill conditions hur :i s a 111:11 t, •r of 
fact prohilJits tile' s:1mc :111.I call" fur 
cil'il :Ill(] crimin:tl d,1111::c:,•,; for till' il 
l egal J)O ~~<'ssion of wire t :1ppi11~ or 
Pkctronic snnTill:111<.'e C'tJnip11u•11t or 
the uul:J\\'flll 111:lcin;.: of a wirl't:ip 
11·itllnut court ;111tl1orit.1· or the Cull· 
ductin;: of :Ill l'l,•,·tr1111i<.' >.'11rrl'ill:1111·<' 
witllo11t <.:Olll'l ,111tllnrity . 'J'lii,; ;11'[ ;, 
dfccth·c s,•ptell1l11'r 1, 1:10:1. 

Library References 

Tl'it'l'ttllllllUlli(':ltiollS C:,~!13 ct seq . 

934.02 Definitions 

As used in this chapter: 

C.J .S. Tcl1'_::rapll;;. T,·ll'!,1,.,,,..s. H:t
clin and T1·1t·,·i-•dc111 ~§ J:!:.: , :.:~7. 

~~s. 

(1) "\Vire communication" means any communication macle 
in whole or in part through the use of facilities for the transmis

r::: C: 
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sion of communications by the aid of wire, cable, or other like 
connection between the point of origin and the point of recep
tion. furnished or 01)eratecl by any person engaged as a common 
("arrier in providing or operating such facilities for the trans
mission of intrastate, interstate or foreign communications; 

(~) "Oral communication" means any oral communication ut
tered by a person exhibiting an expectation that such communi
cation is not subject to interception under circumstances justify
ing such expectation; 

(3) "Intercept" means the aural acquisition of the contents of 
an_\· wire or oral communication through the use of any electron
ic, mechanical, or other device; 

( .J) "Electronic, mechanical, or other device" means any de
\·ic.:c or apparatus which can be used to intercept a wire or oral 
nimmunication other than: 

(a) Any telephone or telegraph instrument, equipment or fa
cility or any component thereof furnished _to the subscriber or 
user by a communications common carrier in the ordinary 
course of its business and being used by the subscriber or user 
in the ordinary course of its business, or being used by a com
munications common carrier in the ordinary course of its busi
ness, or by an investigative or law enforcement officer in the or
di nary course of his duties; 

(b) A hearing aid or similai· device being used to correct sub
normal hearing to not better than normal; 

(:;) "Person" means any employee or agent of the state or po
litical subdivision thereof and any individual, partnership, asso
'°iation, joint stock company, trust, or corporation; 

(G) "Investigative or law enforcement officer" means any of
ficer of the state or political subdivision thereof or of the United 
:-:talcs who is empowered by law to conduct investigations of, or 
:,1 make arrests for, offenses enumerated in this chapter or simi
:;1r federal offenses and any attorney authorized by law to pros
,·,·ute or participate in the prosecution of such offenses; 

( 7) "Contents," when used with respect to any wire or oral 
.-,,111nrnnication, includes any information concerning the identity 
,,r the parties to such communication or the existence, substance, 
·. •11 rport, or meaning of that communication; 

(8) "Judge of competent jurisdiction" means justice of the 
,upreme court, judge of a district court of appeal, circuit judge, 
,,,. judge of any court of record having felony jurisdiction of the 
,late; 

'l:l 

-
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(9) "Aggrieved J)erson" means a 1ierson who was a party to 
any intercepted wire or oral communication or a person against 
whom the interception was directed. 

Historical Note 

Derivation: 

Law·s HJ,'..!, c .• ~- '..!!l-l, ~ 1. 
Laws l!lG(), c. (j!)-)7, § :!. 

L:rn·s J!l7'..!, c. ,~- ~()-!, § l. a11101ulcd 
,;uh.,,•t:. f(jJ to i11el11<le offie,•r,- of th,• 

C11ik<l Stat<.'s withi11 the <lefi11ition 
of i11n~sti;;ath·e or law enforce11H•nt 
officer. 

934.03 Interception and disclosure of wire or oral communi

cations prohibited 

(1) Except as otherwise specificaliy pro,·icled in this chapter, 
any person who: 

(a) \Villfully intercepts, endeavors to interceJ)t, or procures 
any other person to intercept or endeavor to intercept any wire 
or oral communication; 

(b) \Villfully uses, endeavors to use, or procures any other 
person to use or endeavor to use any electronic, mechanical, or 
other device to intercept any oral communication when: 

1. Such device is affixed to, or otherwise transmits a signal 
through, a wire, cable; or other like connection used in wire com
munication; or 

2. Such device transmits communications by radio or inter
feres with the transmission of such communication; 

(c) Willfully discloses, or endeavors to disclose, to any other 
person the contents of any wire or oral communication, knowing 
or having reason to know that the information was obtained 
through the interception of a wire or oral communication in Yio
lation of this subsection; or 

(cl) \Villfully uses, or endeavors to use, the contents of any 
wire or oral communication, knowing or having reason to know 
that the information was obtained through the interception of a 
wire or oral communication in violation of this subsection; 

shall be guilty of a felony of the third degree, punishable as pro
vided in§ 775.08~, § 775.083, or§ 775.084. 

(2) (a) It is not unlawful under this chapter for an operator 
of a switchboard, or an officer, employee, or agent of any com
munication common carrier whose facilities are used in the 
transmission of a wire communication, to intercept, disclose, or 
use that communication in the normal course of his employment 
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,,·hile engaged in any activity which is a necessary incident to 
the rendition of his service or to the protection of the rights or 
Jl!'OJJe1-ty of the carrier of such communication; pro,·idecl, that 
saict communication common caniers shall not utilize service ob
ser\'ing or ;·andom monitoring except for mechanical or sen-ice 
quality col!trol checks. 

(b) It is not unlawful un<ler this chapter for an officer, em
plo:-·ee, or agent of the fe<leral communications commission, in 
the normal course of his emplo:;ment and in discharge of the 
monitoring res ponsibilities exercised by the commission in the 
enforcement of 47 U.S.C. ch. 5, 1 to intercept a wire communica
tion or oral communication transmitted by raclio or to <lisclose or 
use the information thereby obtainect. 

(c) It is not unlawful under this chapter for a person acting 
un<ler color o·f la,,· to intercept a wire o!' oral ·communication 
\\·hen such person is a party to the communication or one of the 
parties to the communication has gi\'en prior consent to such in
terception. 

(ct) It is not unlawful under this chapter for a person not act
ing under color of law to intercept a wire or oral communication 
when such person is a party to the communication or \\·hen one 
of the parties to the communication has given prior consent to 
such interception unless such communication is inten:epte<l for 
the purpose of committing any criminal act. 

1 -17 L' .S.C.,\. § 1.,1 ct seq. 

Historical Note 

Derivation: 
Laws 1!)71, c. 71-1:lG, ~ 1Hn. 
Laws J!)G!), c. G()-17. § 3. 

Laws 1!171, c. 71 - 1:lC, ~ l1G3, m:1,1,, 
th<' nff,,ns<' defin('c] l•~· s11hsec. (]) (,1) 

or this sect ion a "felon.,· of the th i rt! 
t!C'~rN', Jl\lllish:1]1](' :is prnYidC'tl in § 

77;i.0S2, § 77:i.0~3, or § 77;:i.1'."1" in 
Ji,,11 of the proYi,sion t l1:1t off,·11,krs 
··J,e fi11C'cl not 111or1' tlt:111 :SHl.lllll) or 
ii11priso11e1l in the st:itc pe11itc11t i:1ry 
fur not more th:111 fiYC' yc':lr>', or l,y 
hot h such fine :11111 imprbn11111<•11t, 
11pn11 co11;·il't ion t 111..'n,•fnr." 

Lihrary References 

Tckcommunicatiuns C=-W3, -l!l-1, 
-1()7. 

C . .J .S. Teh';.:r:1phi-. 1\·ll'phou<'s, H:1· 
cl in :111t! Tl'leYisiun §§ l '.!'.!, 2S7, 

:!~~-
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Historical Note 

Derivation: 

Laws lflG!l, c. G!l-17, § (). 

Library References 

Tcleconmrn11i<:atio11s C=-WG. C.J.S. Tcl<'i:;raph!', Telephones, Hn
clio all(! Tclc,·ision §§ l~. 2S7, 
~S.S. 

Notes of Decisions 

I. In general 
Section !13-1.07 proYi<lin;; thnt State 

At1orncy may authorize npplicntion 
for court on!Pr permitting intercep
tion of wire or oral co111municntions 

pNmits ,h-le;;ation of such authority 
to any Assistant State Attorn<'y. 
State ,·. ,\11;;<:l, App., 2Gl ~o.2t! J!1S 
(lffi2). 

934.10 Recoyery of civil damages authorized 

Any person whose wire or oral communication is intercepted, 
disclosed, or used in violation of this chapter shall have a ci\'il 
cause of action against any person who intercepts, discloses, or 
uses, or procures any other person to intercept, disclose, or use, 
such communications, and shall be entitled to recover from any 
such person: 

( 1) Actual damages, but not less than liquidated damages 
computed at the rate of $100 a day for each day of violation or 
$1,000, whichever is higher; 

(2) Punitive damages; and 
(3) A reasonable attorney's fee and other litigation costs rea

sonably incurred. 
A good faith reliance on a court order shall constitute a complete 
defense to any civil or criminal action under the laws of this 
state. 

Historical Note 

Derivation: 
Laws J()G(), c. G()-17, § 10. 

Library References 

Tclecomm1111il'ations C=>-l!lS. C . .l.S. Tclci:;rnphs, Telephones, Hn
<lio and TclcYision §§ 2S7, 2SS. 

CHAPTER 935 

Reserved as in Florida Statutes for 
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§ 630 CRIMES AND l'UNISIIMENTS 

Chaptc1· 1.5 

INVASION OF PRIVACY 
See. 
G:lO. Le1dslativc finding and intent. 
G:lOa, G30b. Repealed. 
G:ll. Wirdapping. 
G;Jla to G3le. Hepcalcd. 
G:12. Eavesdropping on or recording confidential communication3. 
G32a to 632(4). Repented. 

l't. l 

6:J:l. Law enforcement officers; nulhorized use of electronic, etc., equip
ment. 

633.G Recording communications rclnting to commission of extortion, kid
napping, bribery, felony involving violence against the pcrso11, 
or violation of 653m. 

634. Trespass for purpose of committing prohibited acts; punishment. 
6:1,t )'.!. Repealed. 
635. Manufacture; sale and possession of eavesdropping devices; pun-

\ ishmcnt; recidivists; exceptions. 
G35½. Repealed. 
G3G. Eavesdropping or recording conver:iation between prisoner and his 

attorney, clergyman or physician; offense; exception. 
636a to 63Gc. Repealed. 
637. Disclosure of telegraphic or telephonic message; punishment; ex

ception. 
637a to 637~~a. Rl•pealed. 
637.l Telegraphic or telephonic message; opening or procuring improper 

delivery; punishment. 
G37.2 Civil action by person injured; injunction. 

Chapter 1.5 was added by Stats.1961, c. 1509, p. 3584, 
§ 1. 

§ 63_0. Legislative finding n111J intent 
111e Legislature hereby declares that advances in science and tech

nology have led to the development of new devices and techniques for 
the purpose of eavesdropping upon private communications and that 
the invasion of privacy resulting from the continual and increasing 
use of such devices and techniques has created a serious threat to the 
free exercise of personal liberties and cannot be tolerated in a free 
and civilized society. 

The Legislature by this chapter intends to protect the right of 
privacy of the people of this state. 

The Legislature recognizes that Jaw enforcement agencies have a 
legitimate need to employ modern listening devices and techniques in 
the investigation of criminal conduct and the apprehension of law
breakers. Therefore, it is not the intent of the Legislature to place 
greater restraints on the use of listening devices and techniques by law 
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Title 15 INVASION OF PRIVACY § 631 

enforcement agencies than existed prior to the effective date of this 
chapter. 
(Added by Stats.1967, c. 1509, p. 3584, § 1.) 

Historical Nole 
Former section 630 was repented by 626. Sec, nlso, Fish nnd Go.me Catie II :!J0J, 

Stoll'- .1933, c. 73, p. till, I 1421. See lllstorl• 3G04, 4301 (or rclutcd matter. 
cal No te under ctinptcr heo.dlnC' prcccdlnc- I 

Law Review Commentaries 

F,,ivcs1lrop1llilh under rourt order nnd the F.lcctronlc eurvolllnnce arter lloq;cr. 
cou~tltutlon: lh•r.:cr v. New York. (UGS) 1 (1968) 5 Snn Dlcbo L .Hcv. 107. 
Lop,la. L Hev. HJ, 

Library References 
Tclc"ommunlcntlons ¢::, 1:u. C.J.S. Tclcl;'rnph!II, Tcle11hone,i, nndlo nnd 

Tclcvlalun U 287, 288. 

Noles of Decisions 
1. Construction and appllcatlon 

Slnre IC'hl ~lnlurc hn.~ cxprC'~~ly con(t.'tr<'ll 
on the pulJllc uttlltlcs co11unl.,!ilon power 
to dctcr111lne 1,,11d rix rul <'l", prnctlcc!I, equip
ment, nppllnncc~. rncllllles, Br.rvlcc, or 
method~ of pul.lllc ullllth.• s nnc.l powrr to 
prc.'!lcrlhe rulC'I"' for pcrrormn.nce ot $Crv
tcc:-t or furnl!-ihln~ o( t·o1umot1ltlrs hy pulJ
llc utilities, und Mince pro,·l:don ot I GJI, 

concerning- n.pplt1•uh11 1ty or I GJt. whli'h 
wns o.tlc.lcc.1 In UG7, docs not llnllt rXC't'l'l~c 
or this power. the c1mctmcnt oC :mid pro
vlMlon would not prec lude the cornmlsl'don 
from rc&ulntlng the o\·crhrnrln,: or rccort1-
lnG' ot tel<'phone nntl tclc,;rn11h con,·rr,n
tlons hy tml.,llc utllltlc~ or their otrlct•r~ 
or employees, Op.J.t•.;.Cuu11!'4el, 1!>67 A.J. 
2518. 

§§ 630a, 630b. Repealed by Stats.1933, c. 73, p. 511, § 1421 

Hlslorlcal Note 
Former section G30n rclntcd to reports of Former Bectlon G30b 11,•n~ omltt<'tl from th~ 

game taken. Sec Historical Note under Fish 1uuJ Oninc Code n:s oL:solclc. 
chn.ptcr hcaUing preceding I C.26. I•'or relat-
ed materlnl, see Fish & O. C. II 4008, 8011, 
8014, 8016, 8018, 8019, 80~1. 

§ 631. Wiretapping 

(a) Prohibited acts; pllllishmcnt; recidivists. Any person who, 
by means of any machine, instrument, or contrivance, or in any 
otl')er manner, intentionally taps, or makes any unauthorized con
nection, whether physically, electrically, acoustically, inductively, 
or otherwise, with any telegraph or telephone wire, line, cable, 
or Instrument, Including the wire, line, cable, or instrument of 
any internal telephonic communication system, or who willfully and 
without the consent of all parties to the communication, or in any un
authorized manner, reads, or attempts to read, or to learn the contents 
or meaning of any message, report, or communication while the same 
is in transit 01· passing over any such wire, line, or cable, or is being 
sent from, or received at any place within this state; or who uses, or 
attempts to use, in any manner, or for any purpose, 01· to communicate 
in any way, any information so obtained, or who aids, agrees with, em
ploys, or conspires with any person or persons to unlawfully do, or pei·-
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mit, or cause to be done any of the acts or things mentioned above in 
this section, is punishable by a fine not exceeding two thousand five 
hundred dollars ($2,500), or by imprisonment in the county jail not 
exceeding one year, or by imprisonment in the state prison not exceed
ing three years, or by both such fine and imprisonment in the county 
jail or in the state prison. If such person has previously been convicted 
of a violation of this section or Section 632 or 636, he is punishable 
by fine not exceeding ten thousand dollars ($10,000), or by imprison
ment in the county jail not exceeding one year, or by imprisonment 
in the state prison not exceeding five years, or by both such fine and 
imprisonment in the county jail or in the state prison. 

(b) Exceptions. This section shall not apply (1) to any public 
utility engaged In the business of provicling communications services 
and facilities, or to the officers, employees or agents thereof, where 
the acts otherwise prohibited herein are for the purpose of construc
iion, main.tcnance, conduct or operation of the services and facilities of 
such public utility, or (2) to the use of any instrument, equipment, fa. 
cility, or service furnished ancl used pursuant to the tariffs of such a 
public utility, or (3) to any telephonic communication system used for 
communication exclusively within a state, county, city and county, or 
city correctional facility. 

(c) .Evidence. Except as proof in an action or prosecution for 
violation of this section, no evidence obtained in violation of this sec
tion shall be admissible in any judicial, administrative, legislative or 
other proceeding. 
(Added by Stats.1967, c. 1509, p. 3584, § 1.) 

Hlslorlcal Note 

Fnrtnrr M'Ctlon G3t, addt!d l.ly C1111o Am . 
lN\O, c. 107, J) . •2, I '2, o.nw11d~1l hy Stal~. 
HI~!, c. 63, p. 73, I 1; Slnl:t.1883, c. 13, ll· 81, 
§ :!:; St:tt!ll.P:87, c. 185, p. 237, I 2; Slnl~.tR95, 
c . :?O:!, p . 261. t 19; f;tnt.s.1901, c- .. 271. J) . 82:!. 
I lS: ~t:11~.190:-i, c. 287, p . 257, ~ 10 n·p1:nlcd 
hy Sl1\IR. 19:::J, c. 74, p. 511, I l•t:!1. rclall·d to 

nnlnwrul dcvkc.9 Cor tnklng game. Sec, 
110w, Fish & G. C. I 3005. 

Derlviltlon: Former section C40, cnnctet.1 
1R72. nmr.ntlcd by Slt\ts.1905, c. 628, p. G91, § 

G; Stnt:,.1915. c. 117, p. 210, I 1: Stnts.1955, 
c. u7l, p . 1070, I I; Slals.!9u,, c. 9a6. p . 
257;, , I J. 

Cross References 

Lin~, mnliciouR injury or unnuthc,rizr,I co11ncctlon 11rohihit('d, HCC§ GOl. 
MNurnge, . 

l,'orgcry prolilbitcJ, ace I 47-1. 
l•'rnwlult•nt procurement u( i111prop<'r 1l1·lir<'ry prohibited, sec § n::i.1. 
Opcrntor'a npproprintion of infor11intion trnnsmittcd prohibited, sec Public Utilities 

Co,lc § 71103. 
\VilJful nltcrnliou to injury of n11ol her 1,rohihilcJ, HCC§ 020. 
\\' ill(ul 1lieclo:rnrc of contcnti-1 without pcrmisAion of nJJrcssee prohibited, see 

§ ll37. 
\\' ill(ul 011cning without consent of otlJrctiscc 1,roliibitcd, ace § 037.1. 

Prh·n,·y of r'Ommunirotions, invcslicntion, sco l'uhllc Utilities Code§ 7000. 
ltc<'orils of discovery oC dcvice!i fur o\'crhrnring telephone conversations, ace Public 

Utilities Code§ 7!JOG. 
'rrrspn~s to c-otnmit nrt 11rohibitr,I by tld!-4 t..cctiou, ace § 034. 
Will[ul17 dcfiacJ, see I 7. 
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Law Review Commentaries 

Admls~ll> l lll)' of c v111rn r. c ohtnln ccl throuch 
Jnterc <' 1,1J on or t e lC'pho nc mc ssnJ;c. Murrny 
Drape r , (l~ol) 31 S. Unr J. 251, 2C1 . 

Dnc kc-round and g encrnJ eftcct or U G5 
ntn C" n<.lmcnt. ncv . of J!JG5 Code Leg. (Cout. 
Educ. ot nnr, 1985) pnJ;e 180. 

C on splrury nnd Cnll !-! l'lrn t u r!; In Cnllfor11ln . 
(1 !1!i 2) 2G 8O.Ca l.I ... H c• v . !jl, 

CurlJl11g <' OVC Rt.lropp ing- . (19Gj) 38 So. 
Cal . L. H c v. G:.! :? . 

Euv csll ropplu~ l\1ul th f" lnw. Anthony 
P. Sa \'nrc~ <'. Jr. (1 % 0) 46 A .ll .A .J. 2G3. 

Elec tronic s urvclll n 11cc nrtcr Jlcr,.:t•r , 
(19G B) G S nn Diego L . Hcv . 107. 

Interce pt, mcnnlnl:' or term ns lHl<'d In 
Fcdcr nl C o n11m11il c ntl o 11:-t Act. (1~11$) 2L 
so.Cal.L.ncv. 424 . 

Jntcrccpl111g Jntrn .!'! lntc tcl f' phnnc com11m
nlcntlon:c1, ndmls~lhlllty ot c\'ltlcnrc oh• 
talncd by rc<ler.'\I n&cnts. (J9:l9) 28 C. I.... H. 
IOI. 

L<'G'B.I n :- pccts or ff' <' Orc.llnJ;" tclrphone 
convers o.tlon3, Rohc rt P. . Hln~rfcld ( 19G5) 
40 L os .Ange les Unr Du ll. !?GS. 

Hccordlng trl1•phono couv c r!'ntlnns. noh• 
rrt E . lllnc-rfrhl (IOC:i ) •O Lo.'1 An!-;cl c- tt Unr 
!lull . 2G8. 

S tnlc polkc, unco11stlt11llo nn lly oblnln<'t l 
cvldenco aml ecc ll un Z•2 o r tho c l\'JI rl1,hl.s 
stntuto. (19!i l) 7 ~lnn . J •. tl c \'. 7G. 

lJnnvnllnblllty or fedcrnt h1J11ncllon 
n t;nln ~t etnte omce rs' u s e o r wire tnp evl
ch•n co tn slnte c ourl !:I. (19 GO ) 4S C. L .H. 
6:?5. 

,v1rctnp or (1lct n1:rn11h. , un·c lllnnC'('I. \Y. 
Jf . Pnrker (195.f) 12 C . J. . H . 7:!7. 

\\' lrc tnpplng, 
Dl~cusslon. (1950):? Rtnn .L . ncv. 7"1. 
E\·hlenco ohtnlncd In ,·lolntlon or rctlcral 

Hlnlute. (1938) 1J So.Cnl.L. Hcv. 3G9. 
F.xc luslon or cvhl<'nce so t.lcrlved, (1!HO) 

H So.Cnl.L.Hcv. S2. 

\Vlrctnpplng nn<l en.ve!-droppl11,::-. Frnnds 
C. Sulllvn.n (19GG) 18 Hnst.L.J. 59 . 

" ' Ire topping 1\'llh consent. (1'56) f,t 
C' . l, . ll . 760. 

Library References 
Teleco111111u11 ic:tt lons (C:::>3C2, 493. C.J .S . Tcl<'crn phs nnd Tclc11ho1H'!'!I U J zz. 

287. 

Noles of Decisions 

Cot11ent to monitoring 5 
Constltutlonallty 1 
Construction and application 2 
Elements of crime 3 
Evidence 9-13 

In general 9 
Intercepted message, admlulblllty 10 
Recording, admlsslblllty 11 
Testimony of defendant 12 
Testimony of listener 13 

Federal restr ictions 6 
Indictment and Information 8 
Instructions 16 
Intercepted messaoe, admissibility 10 
Memorandum made from recording 14 
Recording, admiss lb l llty 11 
Testimony of defendant , admissibility 12 
Testimony of listener, a dml ssl blilty 13 
Tri.al In gener.11 7 
Un,,uthorlz:ed connection 4 
V•lldlty 1 
Voice Identification 15 

1. V•lldlty 

Former I 640 WD.J!I no t unro ns lltutlo nnl ns 
conetltuLln,;- nn e x post rn e to s tatute In• 
nsnrnch A~ lhe &lf\lUte ,vns e rrec tlve mnny 
l'cnrs prior to rlllng of chnrgcs In vo lv ed. 
nnd punls hmt"nt desc rlhcd ,,·a s no t In nny 
"·ny chnn ~t' d nctc r C0t111n l111~ lo n ot o rtc n sf' s 
ln\'o lveit P eople v . J'o tt f' r (1 %6) •9 Cn1. 
ltptr. 89?, 210 C. A .2d C:! I , ccrt io rurl d e ni e d 

SR S .Ct. 2118, 388 U .8. 921, I~ L .B,1 .id 
1:lH , rchenrln,; d e nied 88 S.Ct. ~O. 38' 
U .S . s,o, 19 L .Ed .2tl ZOG . 

The fctl e rol wlretuppln,::- elntutc (H 11.R. 
C.A. § GOS) npi illes to lntrnstntc n.e Wf.'11 
nl'I lntcrs tntc corrnnunkntloru hut 11tnto pro 
hlllllloni, nt;nln s t wlrc tnpplng within Its 
own borde rs did not C' Cl nnlct with saprrmn 4 

c- y clnusc contnln<'fl In tho Unlt ~d ~t11.t c~ 
Con~tltutlon since the cnnc tmenl or Fc<ler 4 

nl Communication~ Act did not e,·Jncr. n 
,·on~rcs~lonnl pion to occ upy lhe field or 
wi rctnpplns-. Jd. 

2 . Construction and 1ppllcatlon 

State nnd fcdcrnl lnw J>rohlhlts only the 
" unnuthorlzed" Interception or telephone 
,·onrn1Unlco.tlons. I"coplo v . Cn.nnrd (1967) 
65 Cal .Rptr. 15, 267 C .A .2d 444, certlornrt 
,l c rolc<I 69 S .Ct. 231 , 393 U.S. 912, 21 L.F.<1.2<1 
198. 

F.nvc iH1ropplng etntute did not rcrH•nl 
•9;lrctC\p stntutc. People v . S nowdy (l!IG:i ) 
47 Cal.llptr. 83, 237 C .A.2<1 617. 

\Vlrctnp stntuto n.ppllcs to all 11crson~~ 
ln c ludlns subscrll.Jcrs. ht. 

1'he wire tnpplng stntu to l::1 ll1nll<'d to 
ln.kin,; or making of nn unau t h orlzcll 
co11ncc t10 11 with a tclc11ho11c wire or l11s tru-
1111•11t or to ohtnl11l11G' or co11te11ts ot n te le 
phon e lll l' ssagu while the :same hi 111 trn111lt 
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Nole 2 
,,r vn,.sln; Cl,·rr nn)' td• ·11h11110 llnr, 1,111 ,w,• 
tlon ,l ot' .'4 1, 11 t 111H•111111•u ~1 1i thu n •1 11nlh •11 11( 

convcnHltl0 11 nfh•r It hne ren chcd l11l 1·11d •·1I 
recipi e nt , n111l It wnM fnr 1111r11u&c of prnldlt 
ltlt1,:;- the la s t - nw n tlon <' t.1 nctlvlty that l1•his 
l:H111·e 1•11nctPd t C. 5.1J (l'<'pcnl~d J!IG7. Sl'C, 
now, I G:12) furli\J1l111,;- UliO of d c vlc'<'.'t t or 
<'ll\' C' ~llro 111 •l111.; o r n ·1•onlln1~ n c n 11£1d1•11tln l 
c om111ur1 k ntt n 11. J '1•(1 p lc v . Fo11tn!no (19(,:'.i) 
,tr, Ca l nptr . ~.--;!i, 2·17 t.! . A .:!d :l :? 0. vnentc,t 81 
:-- .C t. s.·,;,, 3.S G \ l, S . 2GJ, 18 L .Ed .ZJ •~. (tpln
h 1n nd ,qtl r1I 111 port 011 r c 111n11tl CO Cnl.Hptr, 
3:? :i. 

Form<'r I G,IQ. l1\1I not ll.Jl(lly \J.·hcro nnc 
parly to co n,·er :-:ntlo n hn8 hlvcn hi~ con
s c nt to ovt•rh cnrlnb or prcservntlo n of tho 
COl\\'<' r :-:n.llon . hi . 

Actl\'ltl <' s or J)Cllko ln tnr,c rec-C1rclln~ l1~ln • 
phone cotn r r ~nllon be tween l11tormn11t nn<l 
dcr<' nttnnt chnri.: <" J with ~<' lllnc mnrlJunnn 
were not In ,·!r ,l:\tlon or right or prl vn~Y 
prC1tec t ed },y F t d (• rnl Communlcnllon s Act 
or this ~<'C' tlon no r did they \'lolntc <ldc11d• 
nht·s rl~hts uml r r stntc nml fcdnn.l con· 
atltutlonn.1 pro,· i!\ lnn~ prohlhlllnh unrcn flon
ablc sC'nrch nnd se izure. Id. 

Fnct lhnt ~0 111conc other thnn lnt<'1ulc•tl 
recipient (I f t e le phone C"all nnswers lf'l~-
11llo11e n1ul r <'c<! l\'r.~ 1nr,; .... ~ngc trn11 ~1111lt t 1l 
c.Joe:i1 11nt e!!ilnbll !-h , ·lo lntlon ot F c<lernl ('0 111-
nmnkntio n ~ ,\ r t , 47 1' .R C.A. § GO!i , or rorm 
cr 1 6•0 pr<,hildl lub n 1Jt1tl11J11,;- ot contrnl ~ of 
t e lephone' m <"si--ai.:~ whllc It Is In trnn ~il or 
pnsslni; o,·1• r a ny t1•l f" phone. l'enplc v. ( 'nr
clln ()~61) l2 ('al.H11tr. HG, 191 (' .,\ . :!ti l\;i, 

Form<' r t G~n 111al(l11g It crilnlnnl net l o 
tnp or to rnnkc any unnuthorl:l.1•11 ,·o nnr.c• 
tlon with n11y tc h •grnph or lcl cphon•~ wlrr , 
wns n prohibit 1011 11f:aln!-1\ wl1nl \:,i 1·0111111111\1~· 
'known ns ''wire ln1111l11,:;" nnd dl:•u: lo .•nir.- ot 
tnforinntlon wr onf;'(UIIY ol.Jlnl11f'1l thc-n•hr, 
nn1l :-:tH' h 1-'N' llnn h :ut 110 nti1illt'ntln11 111 !•II· 
\latlon wh1 •rr one ur pl\rll r. s to te l1· pl1011c 
con\' <'r:•nliO!l Jndll· '.11 thlrtl pCr .'4011 l o lh1t1·n 
In . l'e{lplc ,· . Jk m c 11t (1957) 311 P . ~J 60~,. 

48 C .2J 600. 

\Vhere cn11,·c-r~ntlo 11 wn..s r c eo r11t-ll , hy 
rnennl'I of tn,luc tlon coll, nt the 11umw11t ll 
r <'nrh<'d the lnh' 111l<' d recr. lv<'r, the n '! wns 
no '" lntc r Cf.' Pll o n" within 11 1ennlng o r F,•cJ -
ernl Conun1111l cnt1011~ Ac l prohibition 
nt'.:nln~t u1rnuthorl zcd ''l nt C' r ceptlou " o f 
<"n 11rnw11lcn1 ions ; nnd no t11lng hnvln~ bel?I\ 
J, c o.rd hy , ,nlc <· r~ except rree dbcu!'~ lon of 
,crliY'le l,y tl dc- mlnnt , who thou,.;hl h e r Its • 
t e ncr w,us n c lie nt, the re wns llk c wl:1 e no 
in\'n,lon o ( 11ri \' n'cy In Ylolntlon of this ~ l.'C• 

tlon. l'copl c v. Ma.lotto (1956) 292 P . 2d 
517, •C C. :! 11 ~~ . nppe1ll Uhanls sed 77 8. C t. 
LO, 352 U .S . tW5, 1 J.,,Ed.2J 38. 

UhJce t o f ~tallltcs prohibiting unnutho r
hed connec t i o ns to telet;rn.ph or tele phon e 
wires, wire tnpJJing. unauthorized lntcrcc p• 
l ion of prl\' :t lE: me .::, s:J. J;'CS, appropriati o n hy 
telepho ne or tel egraph employce9 or lnCur· 
mo.lion ,terl\'<'d Crom a private mcas ,q;e utl• 
drcs !'\ o<\ to nno l her per.son, or llrll1l11b or 
such cmplo~·e es to di sc lose contents o f 1l 
prh·ate mcsea i;c I• to prC\"Cnt such cm-

51loycr.a fr om , gl v lni: o ut , to oth r. r thnn tho 
11d1ln•t18CC, or IH1lliln1: ll 11rh·nto U9 0 or IHC:t
f!UJ.; C~ iurnt nml l' Ct'C I\ t•tl . a11d nl~o to prC\' f! lll 
111~reon,,., no t ,•111plorc c!4 , from i.:cttlnb p os
fi C'sslon of conte nts of tn C'ssag t:! 9 nnd l11£or -
111ntlon no t l11te1HleJ for nn1l not dell\'Crcd 
to thc~m hf wire t1q1plt11;. People \'. 'l'rh•hcr 
(191C) 171 l".:.!<I 1, :?8 C . 211 fi57. 

Slntut c. whkh pc naliz<'!I 1111nuthorlz.<'11 
c-onnCl' tlon:t wllh l 1! lc ph1mc llne!; 11llllC'r c-1111 -
trol or n11y tc·lc-1-;rnph or tcl<'\lhonc compnn y. 
n.rpll c is tu wlro ln11plng wh r. llwr It 1,r. or 
the mnl11 or lot: al !'lwltd1honr<.I or uU1r.r lu
Htrutncnt o t nn)' , ·Rrlrt)· or of n 11 1nln tnmk 
or !!imnll<'r llun, wire, or cahlr. . 11I. 

Stotutr. whkh 11<'11n ll zc!I nil}' uunulh C1 rl :~ c•il 
r.onncr. llon wJlh t Pl<'r,ho110 llnc ,i untl c r ct1 11 • 

trot of n lch•1~r :111h or tcl cphnue c-011111 :111>· . 

Nerves purpo:1 0 o r ,1rotcctl11J;' 6Cc r c ry or tclc. 
grnphlc n11cl tl'l c- phone mesl'111i;r.3, not t,y 
mo.king ,mh!'lc rlhr.r the ,mle jud~n n!I to 
when n.nJ whc tl1 c r n. connection shall l>P. 
mntle, but t,y fltrcnt'.:thcnlng, with crlmlnnl 
snnctlow,, coutrol ot klcJ.;"rnph nnd tch! • 
phone c o mpn111c':1 over their entire network~ 
eo thnt n company 111ny more crtedh·cly 
supcrvl~c nil c· o11n<'• ' I 1<11,!i. ltl. 

Since lc f.:'l s lnture hn~ <'Xprcs 11l)· ro11f<'rr<'1l 
on the 1n1Lllc utllltlt•~ commission power to 
ilc termlnc 1u111 £I x rule~. prncllr.1'H, c11ulp• 
mN1t, npplhLu cc~. f1Ldlltlc!i, Ht•rvlr<', or 
rn d hod" or pu 111lc utllltlc s nnd p o w e r to 
J)rC!'IC rlhe rul ii~ f o r performn.tic e or ncrvkra 
or turnl~hln~ of co1111nodltles LY pulillc ntll. 
111<'!4, nntl ~In ce provhilons conc crnln~ OJ>• 
J) llt ' tLldlll y ot this !'l<'c tlon, doe!I not lltnlt 
<' x1·n · l!'I C or thl!I power. lhe ennetn1f'nt or 
11nhl prov1!1l on w o11ht not preclude the com
J11ht:do11 Cro m rc•,~ulnlln~ the overhcnrlng or 
ref•onllni; or telephone nnd telegraph con• 
\'Crl'lnl\on~ hy public utilities or their nr
Ckcr.-. or 1:mployce~. Op.Lcg.Coun :,iel, UG7 
A . .J . :?518 , 

3. Element, of crime 

" "lre 1n1> Hlnlut c I:,; \'lolnted lC unnutho r-
17. t•il n e t h t done wilfully nnd traw111lc11tlr. 
or c lnnrlcs1 lncly, nnd frnud was not u eccs
!'lnry cl ement of offons e where n r. t wus 
Hhown lo hnve 1,ccn committed wilfully nnrl 
c ltrnc.J e stlnc ly. l'coplc v. Snowdy (l:JG:i) H 
C1d. ll1ltr. 83 , 231 C. A .2d G77. 

4. Unauthorized connection 

Whe re d c fc 1ulnnt, with nselstnnee or n 
t1~l< •phone cm11lo ree but without knowlc,1~c 
or the compnny, 11c curetl telepho ne f.'Xten· 
Alonl'I , whlC'h lc ,I lo defendant's npnrtrncnt 
nnd which were connec ted to tcl<'J1honN1 

ll~f<'tl to olh('f re:thlcnts ln the apnrtrn<'11l 
h11lltll11,-:, 1:1\ll' h e>-tcmdo11s C01t!illtutct.l on 
" una uthorlzc tl t·r11111C'ctlo n" within m cn11l11g 
or the atu.tutc Jit~nnllzlng unnulhorl 7.t'1l 
t·onncctlon~, 11o twlthi;tnndl11g autho rlzntlon 
or the t c lc1,ti on c :,; ulJ :tcrlbcrs. P eople , ·. 
Trlcl,cr (IH6) 111 P.2<11, 28 C.2<1 657. 

5 . Consent to monitoring 

Monlto rlni.; or cnlls participated In by d<'· 
fcndnnt O\'cr 11ullce dq1artmcnt tclc1,1hC1nf'• 
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,\'n~ 11ot tll•·i:nl In rr•i.:nr1l to 1ll·o~c,·11 t!n11 or 
pnll• ~C of(k1•rs nnd 11111,•r."! fur 111 •lawf11I 1·1111• 
~plrru·~·. \•:hPrC ll'\<.·pl111,w~ Wl'l"I~ 11.•;1•, l 0111.v 

for polkc !Jt1~in1• )-(~·. rlitcr of poller flrd1•r1•,l 
the 111onilorl11,:, a11cl 011c n( r,artklp:u11a tn 
tin~ nionltl•r ... d 1·1111,,•r;;atlon~. I\ rnlkr: off!~ 
.-1•r \\ ho w11~ a fclg1wtl n,-co111plke to tl11~ 
,·on . .; pi1·ar:,. co11senlc1l to the n1nnll1!rln;:, 
1·,~,q,k ,·. • '1111:1rd (1%7) f,j ral.Hptr. l!'i, :?'.i7 
(' .\.:?d 411. 1·C'rt1<1rrnl ilculcd S~ S.('t. :!::J, 
:.::1J t:.s. 91~. ::!t t..1-:l1.2u 1~x. 

I .aw!'l Pll c,,,·(':;dropplng n1Hl rPc ~ rrll11,; or 
tf'li-1,ilullC c-n11111111nkntlon.1 do not npply 
wlit•r~ PIH~ ,,r parlic.-t lo c•r,11,·cr.'-HI ion 1·1111• 

~1• 1d~ to or clircc ts lls ovcd1rnri11i,; cir rc
('11nlin,;. ld. 

J;;v l,lcncc :-:;nn1>ortcd flmll111; lhnt lnrnrm
,.r s con!-:c•11t to <'nVcMlroppln,; or r<'<'Ortling 
t<'l1•phonc conYcnm1 Ions to him nt J>olnt 
or rc,;<" JHlou wn!:1 J.:C!nulne eYen thoui.:h he 
wa!i unrlPr nrrf!st nni1 hnd 1H'Cn proml~cd 
leniency. l'coplP, v. La Pcl11 ~0 (1966) -I~ 
C:Ll.11ptr. S:i, 2:!9 C.A,2d 715, CC'rtlornrl dc-
11it'd 67 S.Ct. GI, 3S5 U.S. 829, 17 I.. .E11.2d 
C:i. 

1'clf'phon<' com11nny custom<'r hur~ ~f'r'\'

lc,~ nnd ha .,;; n0 right to trf"!~t1ns~ upon rnm-
1,nny's propc•rly, nnd nny connC'rtlon with 

rompnny's Jill<', will1out compnny·~ con~Pnt, 
1:-c 1111:rnthnrl1.P1l. l'1'nple v. Snowdy (196:i) 
•7 Cnl.Hptr. 83, 137 C.A.2d G77. 

\VhC'rC narcotic ni::ent nn'1 Jnrormcr cn
lN1•d tdf'phon<' hnoth 101-:C'thcr. nnd OJ.:<'nt 
pl.1r C'ci twin 1ele1ihonc nR 11:--tcnln.E;" np
parntu.'\ on r cc,·l\·in~ rnd o( telC'pho,w. 
1u11I l11Cor11J(•r then ctinlr,1 numh1•r ltlrmtlne,I 
11.•1 that or r C':--ltl cnt·f'! or <lcrc•ntln.nt nntl or
dt.' rl',1 heroin, evidC'nce wns not ohtnlnr.d 
In \'lolo.tion of F .. •dernl Communlcnl ion~ 
.\d (•7 11.S .C.,\. ~ Gnti) nnd this fU~r. tlon, 
nnd C\'l1lf'ncc of C(mvc rsn tlon wn.s a<lrnl.i• 
~-ildo In pro,1•c 11I 1011 for sale or heroin. 
1'1•011l0 \', {\1opf•r (l:)f,!j) 11 C'a1.Hplr. 4~:t. 
!!'II C.A.211 :i~7. nfflrmc<l 87 S.Ct. 7S~. :ISG 
1·.s. r.s, 17 L .F:c1.:?,I 730, r<'hr.arinr,- tlcnlt-d 
1-7 .S.Ct. 1283, 3bG lT.S. 9R8. 18 I...F:11 . 211 2-13. 

" ' twrr. HI 1<-:1 ."' t 011e participant In lc!IC• 
1i ho11 c cc11n·f't ,' al ion ronscnt~ to thr. rnonltor
l111; of f'OJIV,•r -.. n tioll hy pollrc. f'\'ltlcrH'C thll.'1 
ohtnlnrd l.'l not l11adrnis,i1Jle 011 ,;rounrl 
1111\l It wn!'. oh!a i11 r( I lllq;nlly In Ylolntlon 
o r illnlc or fod1•rnl lnw. People v. J;ntcs 
(1958) 3311 P :?tl 1(1:'.?, 1G3 C.A.:?d 817. 

6. Feder.ii restrictions 

'!'h e FNll~r:\I Com111 11nlr.n tlo 11!'! ,\ct nnd the 
C'nll(nrnlf\ ~lat111f•.-. r1·lnt111g- to wlrelnppln,; 
nn,I 1~a\·4.•silrupnln,:;- or rr.cordl111; conflden• 
llal C'(l111n11111l<·allon.'i nn<l the Fourth nnd 
1-'ifth J\IH<'1Hln1<.•11t~ to the Feclernl ConRll• 
tullon clo not encompass en.vcsdropplng or 
r1•c:ordl111-: nt the point or rcc<'Ptlon wllh !he 
<'on~ t•n t of thr. Intended r ec ipi e nt. People v. 
I.I\ ! 'c'l u so ( l9G6) 4::J Cn l.Hplr. 85, :?:t!) C.A. 
1,1 71j, certiornrl ,lcnlcd 87 S.Ct. GI, 385 
l' !<, 129, 17 L .F.<l .~ J G5. 

111 :\ i-lnlc C'C'>11rt, <·oul<'nt~ or telephone 
lli<> ,-,Nu i;c " Jntcrc<'s1t.ct.l without co11sc 11t or 

Nole fl 
l"<'ntli·r nr<" nd11d .•.11,1-, l11 "'' l,11·111·". 1·,·,·11 
tlio111:h !4ll,·h Int, l'l"t'j,111111 \\:1.-t 111 ,i.t1nllu11 n( 

th1) l•'t•dt' rnl ('11111111nnlndl·•11 ·• .\,·t . l'ro11li• 
v. Sien (19:i'.!) :!Ii l' .:!ll i:!, 11'.! (' .\ :? d .",71. 

Feth.•rnl rule 11.-. tn n,~11d•1 dhllltr (If ,,, I· 
clt'IH..'0 or (·011\·t ·l'~lll lollH ol,1 1l1u•d hy tiq111!11h 

tc:l .. •phnnrs nntl I,_\· 11.•1,• ur 11111 r,q,l11111C!'I l .'i nnt 
C"(Jlllrnlll11g 111)()11 the ndnilfl!ilOll or !HH'h c,·1-
tlcn1·c In ~talc rourt, l'Po1 ,J,, , .. l'hn11111 ·1I 
(1:J,jl) Z3C I'.2d G~d, 107 C.,\.'.!tl 1~:!. 

7. Trlal In oener,11 

J)l'fentlnnls w<-re uot pr1·Ju1llct•t\ l1y 
co11rt's rc!usnl lo P<'rlnit Jnr}' to rcvlt-w 
l11for111ntlo11 In Jury room, whcro In re~ 
1-POn.'\O to Jury':i r('fjll(' .'ll to ~1·0 IIH"? lnfon11a
tlo11, court dlrN'l<'d Jury to IH• r<'t11rn.,,) nn,1 
lm•l d,•rlt rrnd 1111! a111 c 111l1~d tnrorrnntlon In 
OPf'fl court. PPoplc \'. Potl<'r ( 1%6) 4rt Cnl. 
J:ptr. Rn. 240 C.A.'.!tl G:?I, certiorari dcnlt•,1 
87 S.Ct. ~l II(, :188 lT .8. 92-1. 18 L,.Etl.2d 1:IH, 
rPhcarlni:: (kt1IC'tl S.'i 8.Ct. :?!I, 3S:l lT.8. S90, 
19 L. Ell . :!ti 20!;. 

Jn wlretn(1nt11g- pro ... ,•r11tlon, pro~r.cutor· ... 
rom1ncnt anll rot1rt'!i l11;-;tr111·tln11 to the r.!~ 
foC't thnt cl<'fl•rulnnt~· rallnn·, to tC'!ill(y 
rnl~e1l nn lnfon•nr•! of i:-11lll n._ to fnrr ... 
within llwlr lcnowh•,,,~,~ dhl not rr~ull In 
ml.c:rnrrln,:1• o( Jn:-ctlc:'t' 00 n!" to rt>q11lr1~ r<'
\'Cr~nl l11n~n1uch ns It wn!i not n•n:-lo11nhl}· 
prolrnhlc thnt n r,•:•n11t nioro rnvornhle to 
drfr>1Hlnnls woultl ho\'e lte<'n l't ·nc hc-tl Ir 1<11,·h 
C'rror had not oci::urrcd. Id. 

8. Indictment and information 

PcC1•1u1ants chn,·1-:<•ll with win'lnp11ln~ 
Wl'r<: not placed In 1louldc J1'01mrdy Uc(·nu so 
court nuthorlzc<I district ntlOrtH' Y to nml'tHI 
Jnrortnnllon durlni.: course or lrlnl to ln
dutlc the wortl!t ''wilfully, unr,\wfully, frlo
tllously nnd trnudu!C'ntly," wh••rc a111c111l
mc-11t wns ncco11111lh,hcil ror pun10,c o! cor
rrctlni;- n tcr.hnlcnl (1rfrd, tllt'tf! wn!'I only 
0110 trlnl nrnl 11nl11ro or nf(1•11s1' wn~ t1ot 
chnnge11, nor were d1· rcrlll1\nt:J 11n·J111llrr1l In 
nny respect. People v. Polt~r (l!JiiG) 49 Cal. 
Ilptr. 89:?, 210 C.A.Zd GZt. certiorari dC'nlc,1 
8S S.Ct. :!118, 3~~ U .S. 9~1. IS L.E11.!!d 1371. 
rchenrlng dcnlt•U BS S.Ct. ZO, 3S9 lU4. S90, 
19 L.Ed.2d 20::i. 

9. Evidence-In ge11eral 

" ' hc-ro mo11ltorlng or lll'fc11Jn11l ' s lC'lc• 
11hono wns carrl1id out liy a f!t'l'lll'ity n1,;1..•nl 
for telephone company, ntHI communlcn• 
tions lntcrceptc•1l by him '"'ere dh·ul~ed 
upon o. written 1lC'111a11d or Dl~trlct J\ttor
ncy, C\'ltlcncc or surh c,11nmunlcnl IC111s was 
nclml~~lble In pros('CUtlnn for, h1l('r o.lln, 
con~plrncy to outailt tclt-11hu110 1t('1·,·IC'o by 
fraud, to commit offcn~c ur uulaw!ul use ot 
tclc11ho11e lines nml N1ul111111..'nl, nn1l or con 
~piracy to 111es-nlly wlretnp. l'coplP. v. Gnr• 
ber (1969) 80 Cnl.Hptr. 2H, 275 C.A.2d - . 

,vhcre dcten,tant d1urc-1..'1l with wiretap• 
pin,; willlt1t;ly slg111~d nn ncknowlcl1t;rnent 
of legal rights nrlcr he sli:;ncd JdcntlflC'1\tlon 
cart.! In order to enable pro~ecutton to Ue 
corulucted In another county, :ttlml!ullon of 
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copy ot tl11gcr11rl11l 1<1<"ntlrlcntlon C'nnl o( 
eud\ dcfcndn11t which contnlncd hi:, prints 
an,1 his :,li:-11nlt1re did not vlolnlr. his rl~ht 
n~alnst "clf•hu.:rlni1'1ntlo11. l'co1,lo v. J'ot• 
tcr (19GG) •!l Cnl.l<ptr, ft,2, %40 C.A.:!11 G2l, 
ccrtlornrl denied 87 s.Ct. 2118, 388 11.8. 92.f, 
18 L.1':t1.2cl 1374, rchc•nrlt1b denletl 88 f. CL 
20, 389 U.S. 890. ' 

F,\'lt!r>ncc of vlolntlon or wlrctnp Hlntule 
estnUlllihed prohnhle cnusc tor co1nmlt111cnt 
nn1I .'\lll)portctl lnformntlon. People v. 
Snowdy (l!IC5) 4.7 CnJ.ltplr. 83, 237 C.A,2il 
G71. 

\Vhcithcr officer's evidence or tclcphono 
c11.lls wns Jnndml!;slhle as having been ob• 
tnlncd in violation of former I 640 anJ Fccl
crnl Co111mu1dcatlons Act could not he con• 
Rldcred by trlnl court or reviewing court 
In ab.sence or objection to admission ot evi
dence on that ground. People v. HoJna 
(1961) 10 Cal.Hptr. 466, 368 P.2d 921, 65 
C.2d 252. 
(.In robbery prosecution, permlttlnr.- po\lre 

otrtcer to testify to whn.t he heard or tclc~ 
phone conversation \Jetwcen wltn1~li 9 whose 
property wne taken and dctcrnlnnt wn!i 11ot 
violative or thl:1 section, proscrlh\11~ ,u1 un• 
authorized connection with a telC'r,honc, 
F'cdernl Communlcn.tlons Act, 47 U .S.C. A. I 
605, proscribing Interception or n co111111u11l
cntlon anc\ divulging tho contents thrrc1,r, 
Pub.UUI.C. I 7903, prmtcrlblng C(irtnln con• 
duct or employees or tch•phono cornpnuy 
0.11d u amounting to nn unlnwrul 8l:arch 
and seizure nnd n donlnl or duo 1aoct'.<t!i or 
Jnw. People v. Co..hnn (195G) 297 P.2d 71fi, 
H 1 C.A.211 891, certlorn.rl d('nlcd 77 S.Ct. 
21 •. 352 U.S. 918, 1 L.F.d.2d 12 •• 

In proRccutlon tor attempted murcler nnd 
other orrcnses committed by bomt,lng-, evi
dence thnt police lntelllgenco unit, ot whkh 
detendnnh were members. had ns rinrl of 
Its es11lo11ngo or victim, tnpt.icd telt:phuno 
wlrce l<'adlnc to vlctlm'a homo, wns n<lm\.<j
slble to show o\'erl acts pur~mnnl to nlh's:etl 
co n~plrnf'y In prer.nrlng for nssnult on vie• 
tlm, lrrc!ipectl\'o or whether pnrtlculnr de• 
f("ndnnt wns nclunlly pre!'ICnt when wires 
were tnpped, People v. J(ynello (l!HO) 104 
P.2d 79·1. 16 C.2d 731, certlornrl dmdcd Gl 
S Ct. 806, 312 U.S. 703, 85 L.Ed. llJG. 

10. -- Intercepted m'e11,1ge, admlsslbllity 

Admission ot testimony In bookmnklng 
prosecution conccrnln,;- contcntn or tele
phone calls recclvod hy pollco otncer!t nt 
defcndn.t1t'a npn.rtnicnl nflrr a.rr<"st or .. 1r.
!cn<lnnt did not vlolalo Fetlernl CominuHI· 
cations Act, I 605 or provl~lon or Conner 
t 640 prohlhltlng olitnlnlng or co,itonts ot 
telephone mcssngc while In tran!tlt or r,n:uJ• 
Ing over any telephone. l'cople v. Cnrello.. 
(1961) 12 Cnt.Hptr. HG, 1n C.A.2J 115 . 

\Vhc ro poltce ontcer IJ~tcncll to telPJ1hono 
conn:niatlon between defendant nnd nn In• 
formn.nt. relatlug- to purchn~<! of nnrc-otl ci1, 
Ly mrRns or ,unplll\n nllnrhl'll to 1ch•s1houo 
rcceh·er and cx1cnslon corcl, o.rnl with In• 
formn.nt'a consent, th,~re wn.s no lnvo:-ilon 

ot conatltutlonal rlRht ot privacy or vlo. 
lntlon ot former § G-10, mitl officer's tle!ictlJ)• 
tlon or tho conversntion wns n<lmlssllJle. 
People v. J.nwrenco (1~57) 308 P.2<l 82J. 
149 C.A.2d 435. 

Evidence of ,·nntent~ ot tdcphone 1110s
sagcs intercepted without con~cnt or sctulcr 
Is ndmlsslll\o nolwlthstancllug such Inter
ception was In vtolntlon or F<:dcrnl Cn,nmu• 
ntcntlone Act. Pcoplo v. Chn.1111<:ll (19:ol) 
23G P.2d 66·1, 107 C.A.2ll 192. 

11. -- Recording, admlnlhllity 

nccord on apficnl trom conviction wn.r• 
ra11 tcd l11(crc11co that one pnrly to tele
phone conversation hail voluntnrlly conRent
ed to tho monitoring or convcrnntlon by 
omcer~ nml , hc11co supportetl rulln~ that 
evidence as to contents ot converso.tlon 
wnA a1lmlf1sllllo o.gRlnHt the other party 
thereto. Pcovle v. Bates (1958) 330 11.21.t 
102, 163 C.A.2d 8•7. 

In prosecution fur con~plrncy to cnrry on 
n l1oolunnldn,t cnlcrprl,.e. contmnporaneous 
rccorJln,;H of Oetcn<lnnt11' conversntlons 
w1•ro co1111,eto11t, but not sole. evidence ad
mll-lslhlo on the Jlolnt, and testimony o! offl
ccn1 who J1nd heard the convcr~•ntlon a11tl. 
BC(~n the recording beln1; nin.Je wa:, primary 
cvhlencc, <:\'en thoui;h part or the ,;:11ne 
tnnttcr hnd been Incorporated Into the 
~ount.l rccordln1;. I'cotllO v . Sica. (19!i1) 2-t.7 
l'.2<l 72, 112 C .A .2d 5H. 

12. -- Testimony of defendant, adn,1111. 
blllty 

In wiretapping proset·utlon, codcfendnnt·s 
fltntcments thn.t ho hn.d been in n.ttlc above 
\•lctlm's n.11nrtme11t endeavoring to deter
mine 1t eomeo11e had tapped victim's tele
phone and his denlo.l or lnstnlllni; any ra
dio transmitters In building or rccclvlnf;' 
any transmissions with rndlo receiver were 
exculpo.tory and not Jncrlmlnn.tlng nnd 
hence were not prejudicial even though ho 
wns not advised ns to right to counsel nntl 
to remain silent. People v. J>otlcr (l!IGG) 

4~ Cul.H.ptr. 892, 240 C.A.2d C21, certiorari 
denied 87 S.Ct. 2118, 388 U.S. 92l, 18 L .Ed. 
2d 137 •, rehearing denied 88 S.Ct, 20, JS~ 
U.S. 890, 19 L .J::<l.2d 206. 

13, -- Testimony of listener, admlsslblll• 
ty 

In prosecution for carrying on o. Look· 
mnkln1,; cntcrprl~c, tc:H.lmony o! officers. 
wno hnd heard Jercndnnts' conver:mtlon~ 
nnc.l. hnJ seen recording thercor being ma.de, 
Wll8 prhnary cvltlence, even though pnrt o( 
tho aame mntler had been tncorporntec.l. Jnto 
tho recording. l,coplo v. Slco. (1952) 2-li P. 
2d 72, 112 C.A.2d 67 •. 

Testimony or <llatrlct nttorney'e stenogrn-
11h<!r, who llstenccl In a.nd took notes O\'Cr 
conccnlcd microphone r.qulpmcnt, was prop• 
erly ndmltteJ. l'coplo v. Collins (1947) 182 
J'.2t1 !iSJ. 80 C. A.!!d [i~G. certlornrl denlctl 69 
S Ct. 16. 335 U.S. 831, 93 L.EJ. 38.f, certlorn· 
rl tl1:11lcd G9 S.Ct. l!i:.?1, 337 U.S. !>GI, 93 I.
J·~tl. 17[.:J. 
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14. Memorandum made from recording 

In pro~ccu tlo n for co11splrncy to cnrry on 
n hookmahln,:; cntcrprli;c, u~c or rncmornn
tl/\ 11r1•p :trCf1 !Jy stcnoE;rnpher from rccon1ctt 
<·o11,·1•1i:;atl,m.'I ovcrhcnr<l L,y flollce or!kcrs 
wns J>l'Opcrly used to refresh orttccr~• rccol
lrc tlons in view or fncts that the trnnscrlp
tions WC're corrected hy the officers to cor
rc:-ponil with wh1tl cnch hnd nctunlly hcnr11, 
.n1HI th :l t the m c m o rnntln. wns used only to 
rc-rrcsh ofrtc<>r~· llH?morlcs concerning- lnfor-
111atlon directly oLtnlncd hy thern. People 
,·. Sl1:1l (19~2) 2-17 P.2d 72, 112 C.A .2d 5H. 

15. Voice Identification 

Jn prosecution for consplrnc-y to c-nrry on 
I\ bookmak Ins enterprise, upon Issue or 
hl<'ntiflcntlon ot p~rtlrlpnnts In rccordt?d 
com·cr.!:'o.tlonR, testimony ot witness, who 
rccosn1l.cc1 a voice o.ml used thl:1 htcnllflca-

tlon to nnme the P'JH'nkC'r, wit:~ r1rnpC'rly n,t
rnl.<i~!Ule, and nuy \IIW<'rl1l111ty 111 thn rt•i-oJ.:• 

nltlon went only to ,n•l,.;ht nf l!w t<'!-1lll11011}', 

l'coplc v. Sien. (19::.Z) :?11 l' . :!J 7:?, 112 C.A .:!d 
~7·1. 

16. lnatructlona 

In wiretapping pro!'ICCUtlon, refu!'lnl to 
give dcfcndo.nta' offered lru1truellon d(•Cln
tn,r "telonlouBly"', •·unlawfully" and 
"trnndulent .. Wll!I not error since quotctl 
words are words ot common usnf{c which 
hnvc no RJ)eclo..l legn1 mcnnlng, and trlnl 
court need not Instruct on mennlng of or
<llnn.ry lansuage, People v. Potter (UCC) 
·49 Cal.llplr. 892, 2·10 C.A.Zd 621, ccrtlornrl 
denied 87 S.Ct. 2118, 3!8 U.S. 921. 18 L.E,l.2J 
1374, rehearing denied 88 S.Ct. 20. 38' 
U.S. 890, 19 L.Ed.~d 205. 

§§ 631a to 631e. Repealed by Stats.1933, c. 73, p. 511, § 1421 

Hlslorlcal Note 
For n cenernl dlscu111~lon of tho repcalcJ 

F-ectlons see Hlstorlcnl Note Uthlcr chnpter 
hcrulinc- preceding I 626. 

Former sections 63Jn, 631c o.ntl 6:llc rclnt
~d to vloln.tlons o.nd eslalillshcJ ccrto.ln 
minimum pcnnltlcs. 8cc, now, Fl~h &. 0. C. 
1t 1:!0(l(l, 1:?00Z, 12005, 12006, l:?007, J:?010. 

Former section 631h related tll the dllipO
eltlon oC fines nnd Corfcltures tor 1,;nmc vlo
lntlons. See, now, Fish & G. C. U 13003, 
13100, 13101, 1310~. 

Former section GJltl, ndlled t.iy Stnt!-', 1913, 
c. 570, p. 981, I 1, amended by Stnu. 1917. c. 
7H, p. JG20, I 1, rclnted to tho <lo111eRllcn
tlon of wild so.me. Sec, now, Fish & a. C. 
II 1001, 2100, 3200 et seq. 

§ 632. Eavesdropping on or recording conficlcntial communica
tions 

(a) Prohibited aets; punishment; recidivists. Every person who, 
intentionally and without the consent of all parties to a confiden
tial communication, by means of any electronic amplifying or re
cording device, eavesdrops upon or records such co11fidential com
munication, whether such communication is carried on among such 
parties in the presence of one another or by means of a tele
graph, telephone or other device, except a radio, shall be punish
able by fine not exceeding two thousand five hundred dollars ($2,500), 
or by imprisonment in the county jail not exceeding one year, or by 
imprisonment in the state prison not exceeding three years, or by both 
such fine and imprisonment in the county jail or in the state prison. U 
such person has previously been convicted of a violation of this section 
or Section 631 or 636, he is punishable by fine not exceeding ten thou
sand dollars ($10,000), or by imprisonment in the county jail not ex
ceeding one year, or by imprisonment in the state prison not exceeding 
five years, or by both such fine and imprisonment in the county jail 
or in the state prison. 

(b) Person. The term "person" includes an individual, business 
association, partnership, corporation, or other legal entity, and an lndl-
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vidual acting or purporting to act for or on behalf of any government 
or subdivision thereof, whether federal, slate, or local, but excludes an 
individual known by all parties to a confidential communication to be 
overhearing or recording such communication. 

(c) Coufil.14-ntial com11111nication. The term "confidential commu
nication" includes any communication carried on in such circumstanc
es as may reasonably indicate that any party to such communication 
desires it to be confined to such parties, but excludes a communication 
made in a public gathering or in any legislative, judicial, executive 01· 

administrative proceeding open to the public, or in any other circum
stance in which the parties to the communication may reasonably ex
pect that the communication may be overheard 01· recorded. 

(d) Evidence. Except as proof in an action or prosecution for 
violation of this section, no evidence obtained as a result of eavesdrop
ping upon or recording a confidential communication in violation of 

1this section shall be admissible in any judicial, administrative, legisla
tive or other proceeding. 

(e) Exceptions. This section shall not apply (1) to any public 
utility engaged in the business of providing communications services 
and facilities, or to the officers, employees or agents thereof, where 
the acts otherwise prohibited herein are for the purpose of construc
tion, maintenance, conduct or operation of the services and facilities of 
such public utility, or (2) to the use of any instrument, equipment, fa
cility, or service furnished and used pursuant to the tariffs of such a 
public utility, or (3) to any telephonic communication system used for 
communication exclusively within a state, county, city and county, or 
city correctional facility. 

(f) Hearing aids. This section does not apply to the use of hear
ing aids and similar devices, by persons afflicted with impaired hear
ing, for the purpose of overcoming the impairment to permit the hea1·
ing of sounds_ordinarily audible to the human car. 

(Added by Stats.1967, c. 1509, p. 3585, § 1.) 

Hlstorlcal Nole 

Former ecr.tlon 632, enncted In l R72, 
nmen,1cd by Code Am. 1873-74, c. 30~. p. -161, 
I 1; Code Am. 1R75-7G, c. 451 , 1>. 114, I l; 
Stats. 18R3. c. 43, p . 81, I 3; Stnts. 1R95, c. 
202, p . 261, I 20; Stn!JI. 1897, c. 21, i>• 20, I 1; 
~tntR. 1901. c. GO, p. &5, I 2; Stnts. no:1. c . 
22, p . 24, I l; Slat~. 1905, c. 19~. p. HR, t 7; 
Slnts. 1907, c. 23!>, p. 302, I •; Stnt.s. 1~11, c. 
338, p. 663, I J; Stnls. 1913, c. 680, p. llltH , I 
l; Stats. 1915, c. • .11, p. 71G, § I; Stnt,., 
l9!7, c . G81, p. 1217, I l; Stnlo. 1919 . c. 216, 
p. 3!11, f l; 8l1lt~ . tnl. C'. 276, p. 371, § 1: 
State. 1927, C' . 57:;, p . !IGt, f 1: 8lnl1' . l!J:!9, <'. 

727, p. 1332, I 1: 8tnt•. 19~1. c. 605, p. l~0a, 
I 1, repenled by Stnts. 1933, c. 73, p. 611, f 
1421, relntcd to the tnklng of Cl.sh and gnme
for sclcntl!lc or propo.gntlon 11urpo,.es. See. 
riow, l<'l~h nn<l Game Code §§ 1001, 1002, 2356 
to 2::r;8, G50:i, 5!:i07, 8,f31 to 8•33, 10500, 13100 
ct 1-1cq. Sl~e. n..l:aio, lllstorlcnl Note under 
chn(Jkr hcadlnb prccc,Hng I 626. 

Derivation: Former section 6~13h, a1hleJ 
hy Slats. l!IH, c. !:i:?5, p. 1833, I l. 

F'ormer ~cctlon G53J, n(]tl('<l Ly 8tnt111.191j3, 
c . 18SC, p. 3871, I I. 
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Cross References 

f)irorcc, ~rpnrntion :11111 111111ul111rnt rnsrs, cxduNion of tvh1C'1wc l'o!lf'c'l1•1l hy cn,·,·~,lnq,. 
piui;, H('4! Ch·il (.'01k § .1;1:,!0. 

Lihcl, prh;if,·,:c•, <·01111111111i1·nlin11 !1(•lwcrn n1ulu111ly intcrrsl ctl p t•r~u 11~, sec § '.:!;i(J. 
Pnrlkular 11ri\'il rJ.:C':-J, ticc EvidP11t·c Code § o:..:o ct seq. 
1•,•rson, H<'c § 7. 
)'resum ption tl1nt CC'rtnin rommuuirn tions nrc confi<]entinl, 1'CC E, itlt•n('O Co,lc § !lli. 
I 'ul,lic utility, sec Public Utilitic:1 Code§ 210. 
J'tthlicntion Clf lihrl, thrcnt or offer to tHcvrnt l\·ith l11IC'11t to c~tort 1 sro I !!:ii. 
'l'rc8pn~s to corn111it nd prohil,itr,1 by this section, 11cc § 631. 

L•w Review Commentaries 

Curblni; l'RH'Ftlropplnb, (1%5) 38 So. 
Cnl.1,.Hcv. ti:!:?. 

Electronic cnvci:::tlropplng. (1%4) C.L.R. 
H'.?. 

J·: lcct ronlc survC'illnnco nftcr ncrscr. 
(1%8) 5 Snn Dh-i;o L .HC\'. 107. 

Exclusion ot evidence ohtnh1cd by 11 4 

lei;al scnrchcs-n comme nt on Pco11lc v. 
Cnhnn (1955) 43 C.L. ll. 666, 

Fedc rnll sm nrul ndrnlssihlllty of 111<'1'.:Hlly 
,-clzcd (~vhlcncf'!, J. A . C. Crirnt (1961) 8 U. 
C.J,.A.Law Hev. ]. 

"Mero e\'lch•nce" ru to anc1 g"Ovcrnmcnt 
cnn.'!>dro11pl11C'. (l9G7) 1• U.C.L.A.J.;,'\W Hcv. 
1110. 

R cgulu.tlon o r prh"at~ police. (191ii) ~O 
So.Cul.L.ltcv. 5 &O. 

~lo.le poli ce. u11con~ tltutlonnlly ol,tn l11('J 
evidence and Acc-tlon 21~ or the <'l\'II rlr;ht~ 
statute. (1954) 7 Stnn .L.Hcv. 7G. 

Survclllnnce hy wire tnp or dh::toi;rn,1h. 
"'· 11. Parker (J9:;.J> '12 C.t..n. 727. 

"'lrctnpph1g: Denial 0 f tcd,~ral ·cou rt to 
enjoin dln1lgcnc-c ot wlrctnp c\'ltknce In 
slate crlmlnnl trtnl. (l!Hil) 8 U.C.L.A.I..nw 
Hcv. 198. 

\Vlr<'ll\pplnf:' o.nd CA\'C'sdropplng. Frnncl, 
C , Sulllvnn (l~GG) U lln:-1t.L.J. 5~. 

Notes or Decisions 

In general t 
Consent 7 
Correctional hclllty I 
Oictograph1 4 
Elements 3 
Evldeticc 5, e 

In general !5 
Identification of recorded voice 

Identification of recorded voice, evidence 6 
Knowledge of recording 8 
Purpose ot law 2 

1. In general 

State nnd tct1crn1 Jnw prohibit~ only tho 
"unauthorized" Interception of tclc~hone 
commnnlcnllon!l. rcoplc v. Cnnard (H>G7) 
65 Cal.Rptr. 15 , 257 C.A.2d 444 , ccrtlornrl 
deni ed 69 S.Ct. 2~1. 393 U.S. 912, 21 1,.1':d.~d 
198. 

EM·csdroppln,; Rtntute did not repent 
wiretap stntulc. People v. Snowdr t19G5) 
47 Cul.Hplr. 63, 237 C.A.2d GJ7. 

Since former I Ci53J, forhltldlrq; u.sc of de
vices ror cnYcsJropplng upon or rcc-on1i11,r 
a conrldcntlnl co111rnuntcntlon, which be
come etfective on September 20, 1963, did 
not spccltlcally provide that It~ arplicntlon 
l\·ns to be rctroa.ctlvr , u ~c In nnrcot lca 
prosecution ot electronic dc,•lcc which rc
rnrtl('d t elC'p honc convcn.atlons l.ictw('<'n 111-
Connnnt and detcndllnt In June o.ntl July 
l!IGJ wns not a vlolnt lon o( thl~ section amt 
hence admission ot such tnpr. rr\·onllr1,.:-!'J 
wns not error. J'coplc , •. Funtnlne (l:>G::i) 

0 Cnl.Hplr. 855, ~37 C.A.2d l~O. va.cnlrd 
81 S.Ct. 103G, 386 U .S. 2G3, 18 J..g<i.2,t 45 , 
opinion adoptccl Jn pn.rt on rcmnnd 60 Cal. 
Hptr. 325. 

'l"ho wlrc tnpplni;- stntutc (fon111•r § G40) 
waa limited to tnklns or rnnklni; ot nn un
nuthorlzcd connection with n. tel1·pl1ont? wlro 
or Instrument or to ohlnlnlnJ;" ot contcnt.5 ot 
n t elephone lllC.!l!llll,;tJ \\ Idle th~ na1no wn~ In 
trnnslt or pnsshlh over n11y t c l('11hon6 line, 
hut former f G·IO ,1h1 11ot t.'tH·•unpn~!i tho 
rccorJlnC' of coun?r~atlon nftl"r It hn1t 
r cnch ct\ lntemh•t\ r<' cl 11l<'11t , nnJ It wus for 
purpo~e o( prohlUltlnC" tho Ins t-mentioned 
nctlvlty thnt h'Kl!\lnturc <·n:1cted tormcr ; 
653J torbldtllng use or de\'lc.:cs fo r cn vc,lrop
plnJ;' or recording n t.·on fh.l en tlnl contmmll
Cl\tlon. Jd. 

In provision or former f GJ:'IJ fnrblthlln.: 
UHO or devices t o r cn,·c~1lropplnC' or rccord 
ln,; n. conrtdentlnl communication "without 
tho consent or nnr pnrty••. k,::lslature l>y 
11.'lin~ wort\ "nny" m('nllt "ono" e5pecln.lly 
In vl<'W ot use or wonb "nit" nnd "cYery" 
in other pnrts or sect ion. Id. 

nc,::ulntlon dca.ll11J;' with the ('ontent or 
telephone messages and uae or tclcphone!'I 
hy mcml>cr~ of th e J.:l•1wrnl p11\ilk i!'t t or 
the le~lsln ture. !\kllatil•·I , .. P. 'r. & T. 
Cu. (1%5) GI Cn1.1•.; .1:. 7117. 

2. Purpose of I.aw 

Former I Gj ::J (r1•111•::l.-c1 . ~ow, thl!'C RCC• 

t1011) wns not h1tl'11cl, d t•) 1'11111'-h n vcrson 

41 C.il.Codt~4 689 

41 

§ 632 c1mrns ANO l'UNISJI.I\IENTS Pt. I 

1'·ho Jnte,111<',I to 11111lc1~ A ron1rtll11~ hut only 
n 1wraon \\ h11 lnl• ·11,l1 ·,I l o umkc n l'h'o:-,1111,; 
o( n r<ln flth- nllnl r11111111,mlo'ntlt,n . J't•,,ple v. 
:--11,,1•1 lor l 0 1H1rt tiC J ,tot1 J\11.:1•lc•... C'111111ty 
tl%'.lJ 'ii <"al J111tr. Z!lt, tl9 l'.:!d 2J0, 70 C ZJ 
1:!:J . 

Ohvlous ptll'PO~O o( this !t<'Ctlon h1 to 
pro~crllle clt•ctrunlc cnvcsJro11plng antl not 
the reconln1lon of u. tacc-to-fu.ce co11versa
tlon. the reclllltlun or which would probo.bly 
be moro accurate (rorn recording than from 
tho memory ot pn.rtlclpnnta. Peoplo v . Al 4 

1'<'rl (19f.U) G (.'nl.ltptr. 473, 182 C.A .2J 729. 

3. Elements 

1"cceHsnry ,d£1 111ent ot oftcn~e o( cnvr.s
(lropplnb is nn Intent to record a c:on tltlcn
tlal comnmulcnllon. l'coplc v. Rupcrlor 
Court of Los Ant;eles Cou11ty (J9C9) 74 Cal. 
Hplr. 2~l. H9 !'.2d 230, 70 C.2d 123. 

4. Oictographl 

Use or trn11smlttlng device. hlt.Jden on 
;perso n of conCedcrate ot derendnnt chnrg('tl 
\vith consplrl\CY to commit tori;ery, a.nd ot 
tape recortler In ,,ollce otnc-er's otlke lo 
record con\'cr~ntl on between the defendant 
nnd confed('rnle, <ll1I not vlolnle tonnn 
~ GJ:lh. prohlliltln,; unn11thorlze4I 111:Hnllntlnn 
ot dlctograph!'J. t'coplc \' . \Vootan (1 %1) lS 
l'at.Hrtr. 833 . 1!15 C.A.2d <1 81. 

A .. Mlnlfon", a self-contained rcconlr.r, ts 
not a "dlctos-raph" within langua.i;e or In· 
t £1rul111rnt o r rorntc·r t 6.i:lh. l'eople v. Al
ln!rt t l!lGOJ C C'A. l.flptr. 47:1. 182 C.A .2J 729. 

.\ .. t1ktn,:raph ' ' within for111f!r t 6~:lh I~ an 
Instrument tor clcctrJcnl transmission or 
~ou11d Crom plu1·0 ,, hl're sound Is rcct•lvet.J 
to nnolln•r 11lnco n•h ere sound ls niatlo au
dible, l\1111 only n de\'lce coming within tho 
above dc~c-rlptlon ta consid ered to \Jo a 
"1\11•ll-.~ rn1>ll' ' wltldn mennlni; or tormc:r 
I GjZh. hi. 

Dlcto~raph ln~tf\tlntlon!'I, which nre rnntle 
hy S>Olll"e offlcC'r:, nntl which vlolnto l'on
H ltullonal 1wo,·b,lot1!'I, cnnnot be rnndo law
Cul l,y authorlzntlon ot hend or police de-
11ar trncn t or of thr. ell.strict nttorney. l'eo
JllC \'. 1'nranllno (1956) 290 P.2<l. SOS, 4:i C. 
2,1 590. 

1~ro,·L'-ion ot this section nuthorl:dng 
pence oUlccr. wllh n11thorl2ntlo11 Uy hcnd or 
hi~ oftlce or 1lc11nrt111cnt or by district nt
torncy, to ln~tall a dlctograph In a building 
without con.sent or owner, lessee or occu-
1•nnt (or us11 l11 pedormnnce of their duties 
In Jetecllns crlm<'s docs not nnd cannot nu
thorlze violations or the Constitution. l'co
ple v. Cnhnn (1955) 282 P.2d 905, U C.2d "34. 

Provision of this section mnklng It a mis
demeanor fur nny person, wllhout consent 
o( owner. to lnstnll o r nttcmpt to lnstnll or 
use a d1ctos111ph 111 nny house, etc., and 
pro, ldlnC' that the statute ahall not prevent 
U!iC ond lnstallntlon of dletographa by rcg
ulnr ~ntar led J>eucc otrlc-cr, gives the police 
no ~r~nter rl,.;ht thnn It the atntute t.llJ not 
~xl:H . Zt Ops .Atty.Oen. 96. 

!S. Evidence-In general 

St!1:llon G!i:IJ (rr•p<'nlt•cl, lhlli sr-ctlon) T<'lnt-
111~ to nJml~~lhlllly or cnYc~ulro(•ldng e\' l -
1lc111·c c.Jld 11 nt rc,1ulrn <..Xl'll1slon o( rc1·ord~ 
1111;~ rnndc pJ'lor to lt:i <'rf••cth·o •lntc. l'e()-
1,lo v. Chnl!lr;ld (l9G9) 77 Cal.Tiplr. 118, 272 
<.:.A.2d -. 

\Vhcre pro:-u.:cutrlx 110.d coruplnlncd to 
police thnt ehe had been rnpecl by dc(cnd
ant durlnG" cou rso or mcdko.l exo.mlnatJon 
and t,y arra.n&<'lllCnts with police procured 
a.nother appointmen t nnJ carried a con
ccnled microphone on her person, whlc:h 
wn.a u~ed In defendant's ontce to record 
conversation which lucludetl lncrlmlnatln~ 
etalcme nts l>y dctendnnt, wire recordlnC' 
was not Jll"bnlly obtA.lneJ nnJ hence wn., 
not lnadmlsalble for that rcnson. People 
v. WoJnhn (1959) 337 l'.Z<i 192, 169 C.A.2d 
135. 

\Vhcro secret entry ot defendant's room 
to hide microphone therein was done by 
eni;lncer, who wa.s a prtvll.te person, but 
who wa11 f'lllr>loycd by district o.ttcrney 
amt poltr.e d,~pnrttncnt, lnatallatlon or 
microphone nnd en\·c.~ulropp lng by pollce 
vlolntcct r.on!itltutlonnl pro\'hilona ago.lnat 
ui,rcnNonClblo Bf'nrch and seizures, and, 
th1..-rctore, evidence so obtained would have 
to be excluded 111 eubsCflll<.'nt prosecution 
for cxtortJon nnd tor conNplracy to commit 
extortion. l'eoplo v, Tarantino (1956) 29G 
l'.2d soei. 45 C .2<l 590. 

,vhero JlOllce ot(lcers 111 two Instances 
Rurrc1ltltlou~ly nnd without com1cnt ot de
rc111lnnt:c1 J)lo.ccJ microphones on pretnlscs 
OC<'UplcJ Uy dd~11c.J1rnt!-1. and In other ln
st,rnccs otrlc'c r~ mndc forcJUlc entries o.ntl 
!if'izun·s without scnrch warrnnt!i, evidence 
obtnlncd t.,y such conduct was obtained In 
vlolnl Ion o( cnnstltutlonnl guarantee~ 
ngnl11:-1t unrCn!iO!ln.Ule sr.a.rchcs and .eelzurcs 
1u1tl wnH lnn1l111ls~lble 111 prosecution or de
Cc:ntlnnta for violation or bookmaking lnws. 
l'coplc v. Cuhnn (195G) 282 P.2d ~05, H C.2d 
4H . 

Fc1lcrnl nllc n.s to nc1mfsslblllty ot evi
dence ot convcrsatlon!!II obtained by tapplns;
tclcplaones nml by use or microphones Js not 
controlllnC" u1,on the admission or .euch evi
dence In atate courts. People v. Chn.nne1 
(19Sl) 23G P.2d 115,(, 107 C.A.:?J 192, 

6. -- Identification of recorded voice, ev 
idence 

In prosccutlrrn tor con!ipln1cy to cnrry on 
a Loolrn1nklng cntcrprlHe in vlolntlon or tho 
l'ennl Code, ULJon Js:;;ue of ldenllflcntlon or 
partlcl1)f111t.s In recorded conversations, tes
timony o( witness who reeognlzcd a voice 
anJ used thls ldentltlcatlon to no.mo the 
,ipcaker wn.11 proLJcrly n<lmlssll>le, and nnY 
uncerta.lnty In the reCOC"nltlon went only to 
wcl,:::ht ot the t<•:-itlrnony. People v. Sica 
(1952) 247 l'.2<1 72, 112 C.l •. 2d 574. 

7, Con•ent 
Monttorln(:' ot cnlls pnrtlclpllteJ In by de· 

fendanl Over police depnrtment telephonoa 
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wn~ not tllf'hnl In rf'gn.nt to pr0!IC'cut Ion o( 

pullc·c {l(Clc-t•r!i Ami C'l thc r ~ f o r unlnw(ul con
,iplrM"Y ,vherc tcl«'111lonc~ were \tscJ only for 
pC'lh·c t,u!Slne.-.s. clild o( police or<lc r cd tho 
,no11ltorlng, nnd one o f pnrtlctpnnts to the 

1u oul torc<l c-onvcrsatlons, fl police orrtccr 
,, ho wn~ n f f'l,:;net.l nccomvllco t o the con• 
~ph·ncy, con!'lcntc11 l•l the mo11llurh1~. P eo
ple v. Cnnnrd (19ti7) 6Ci Cnl.Hptr. 15, 257 C. 
,\ .2<1 •H, cc rtl orn rl dcnlc<l 89 S.Ct. 231, Jn 
t.1.S. 912, 21 L .Ed. :?,t 1!18. 

L,n.ws on cnvc!-dn1ppl11~ n11d TC'r" twdlni::- ot 
t(•ll:11htlnC COlllH\llll lcn t !Olllll do r iot n1111ly 

where one or parties to con\'cr~ntlon c-on
s<'nts to or directs Its o ,·crhcnrl11i; or re
cord ing. Id. 

The Fcdc rn.1 Communlc-ntlons Act nnJ the 
Cnll!ornlu. statutes r C'ln.t lng to wlretnppl11h 
and en.ves1lroppln~ or r eco rdln~ confh.l<'n· 
tlnl communlcntlon!'I anrl the Fourth nrnl 
Fifth Amendments to the Fcrlcral Constl• 
tutlon do not cncornpns!'I f'nvr s\lropplnc or 
rrrordlnh A.t the point or rcc<'J)l lon with 
tho con:-icnt o( thr. fntcnckl1 rrclpl cnt. 
J'roplc v . J.n 1"'clt1?'-o (1%C.) " ' C'nl.Rptr. R~,. 
219 C.A.2d 715. cert lornrl UcnlcJ 67 S.Ct. Gt, 
3-~~ U .S. 82~. 17 L .Ed .:?d G;,. 

Evidence supported flntlln~ thnt Info rm· 
er·a consen t to cnvcsd ro p111t11;- or n•conli11..,
tclephone convcr:-ia.tlons t o him nt 11olnt o r 
rece ption wns &<'nulnc even tho\lbh he wns 
unJer nrres t and hnt1 l1c1:n ru·omb.;ed lrnlc11& 
cy. Id. 

Even If former § 653J wns nppl\1•n\Jle In 
prosecution tor s<' lllnf! mn.rlJ11a11n. r-cctlon 
wo..s not violated by the police who mndc 
tnpo recordings ot telephone con,·crsn.tlon5 
hctwcen lnformnnt n.nd d e fe ndant been.use 
tho lnformnnl consented to the r ccordo.ll on. 
P<'oplo v . Fontaine (1965) 4G Cn.1.Hptr. 8:::i5, 
237 C.A:2d 320. vacated 87 S.Ct. 1036, 386 
U .S. 263, 18 L.Ed.2d 45, oplnlon ncloptc<l In 
part on remand 60 CA.1,Rptr. 32a. 

8. Knowledge of recording 

In \'lew of uncontrA.dlctc<l t <'stlmony of 
pollce officer thnt twice he told ll c fen<lnnt 
thnt any converso.tlon between def{'n<lnnt 
nnd his brother would be rcconlel1, nthnls• 
slon Into evidence of tnpe rccor<llna; o r con-

versntlon bcllYC<'n c\rrt• 11tln11 t n111t his l1roth
er wns not In vlol1\tl11n n r th\ .. i,,•c·tl<n1 . 
l 'coplo v . fllnlr, (1%9) s:: Cnt.J:1,tr. r.~:1. ~ 

C.A.3d 249. 

lf prh·n.te detective who wni. tc~t 111,; 
r ccortllni:r oriulpmr.nt wlildl ho hn 1l ln~trllkd 
In dcfcndnnt'a oUko nt Udcrnlnnt'ff rN1t1ef\t 
nl time of rcco rdntlo n or conrldcntla l con• 
vcrsntlons wns ncllnh under tho <lircctlon or 
dc(cn<lnnt, prlvntc ,tctccth'e'a conduct wns 
not vlnlntlve or t G~3J (rcpcnlctl. n ow. thl~ 
:i:cctlon) and the r~conllnc- would not t,o 
r c ru.Jcrcd lnnd111\:-i~ll1l c In pro.sccut 1on of (1C• 
f cmlnn t for brlLcry. l'co,,lo v . S uperior 
Court or Los Anst•l<'s Count>• (1%9) 7-t Cn1. 
Hptr. 2~ -1. H9 P.2d 230, 70 C.:?cl 1::3. 

,vhcrc tlcfcnd:"\nt nnll his nc-co111pllc-c lmd 
hccn ndvh;cd or c hnri;c.s ncnlnst them at 
limo lncrlmlnntlnh voice rcconll11,:: wn~ 
mudc while they were um1er nrrcs t. hnnll• 
cuffod nml eentcd l11 hack o f police car, anll 
de(cnllnut knew thnt conversntlon wna 
hclni;- rcconle<l , U C:t2 to G3-t rein thig to 
rccontl11g or confhtcntlnl con 111n11\l cn tl cm 
w cru no t , · lolntc,t. P co lllo v. Chan<l\C' r 
(1 %8) G8 Cnl.Jlptr. cc;, :?1;2 C.A .:!ll 350, cer• 
llornrl ,tc11l c d 8~ S.Ct. G70, Jn t.:.s. l0l3, :!t 
L.Ed.2tl 591. 

A•lntl:-islon In c, ltknce or r "l'nrtlcll con• 
VC'rimtlon lictwccn l111·nrccrnte1l llc(cnt1ant 
nml n visitor nt the Jail wns not prohlbltc,t 
by former I 653J mnklng c11.vc s1..lroppln,;
upo n or r ecording or 11 con rl clcn tlnl commu• 
11l cntlon by nny clcclronlc nmptl(ylng or 
rccordlni.;- device o. crime In view or portio n 
of former t C53h uro,•lcll11i:- lhnl It wns not 
t o Le co11 st ruccl ns prohlbltln~ lu.w curort·c • 
ment otClccrs from tlolng thnt whll'h they 
othewlso were autho rh.N1 t,y lnw to clo nntl 
In view or fl\Ct thnt It wns cstnhlJ!'lhetl thot 
r ccord tns- of n prlf,on<'r'n l'On\'er,ntlon In 
~ueh fl mo.nner WQA nuthorl;~l'! l 111ukr tlu, 
lnw. P eople v . Ai,odn1:~ (l!JG7) GO Cnl.Hplr. 
782, 252 C .A.2d GSG. 

9 , Correctlonal faclllty 

Convcnntlon between lnrnrccr ntcd de• 
Ccn,lnnt and a. visitor nl jnll wnl'I nol n. 
"prl\·llcgcJ communlcatlo11" within this 
s ection. I 1co11le v . AJlOllncn (1%7) GI) C1\l. 

nptr. 782, 252 C.A.2'1 G5G. 

§§ 632a to 632(4). Repealed by Stats.1933, c. 7-l, p. 511, 
§ 1421 

Historical Note 

F or a. g c nern1 comment on the rcven.lcd 
aecllona, which rel:ltCt..l to Cif-h nnd c-nmc, 
ace 11l~torlcnl Note UIH1,: r chapter hcaJlnb 
Preceding I G2G. 

F ormer ecctlon 632(a), n 1..hled Ly Stats. 
1,05, c. 192, p. 18G . relntc<l to the tro.ns [io r· 
lo.lion ot tl~h o.nd ,;nmf'. For n r clntc,t 
lr<'ntmcn t of thft auhJcct, sc,i, now, Fl~h & 
G. C. 11 234G to 23 18. 

Former s ection 63:?o., added hy Rtnls . 1921 . 
c. 171. p. 179 In <lcsl,;nnt1•d ttl~trlct~. rc• 
&trlcted methods o f flshln& nnd prohl\Jlte<l 
the obstruction of strc111n!-I. For rt•l11t<'<I 
trc:1tmcnt of the subject, s,•c Fl :'! h f.:. ti . C. 
U 5500 cl SC'l -, 7100 ct :j(!(I ., lZ0l:i. 

Former BCt.•llon GJ:!( ·O. n1l1h' 1l b~, Stnt!I. 
tnt, c. 58, p. 7', I l. 11roh1hlt<'J Ii C (l,hlnt:, 
Sec, n ow, Fl!th & G. C . I ~:'JUG. 
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Formal Opinion 337 
;, ,:.:--- ~ v-.··. --

August 10, 1974 

With certain exceptions spelled out in this opmzon. no lawyer 
should record any conversation whether by tapes or other electronic 
device, without the consent or prior knowledge of all parties to the 
conversation. 

Code of Professional Responsibility: Canons 1, 4, 7 and 9; Disciplinary 
Rule 1-102 (A)(4); and Ethical Considerations 1-5, 4-4, 4-5. 7-1, 9-2 and 
9-6. 

Recent technical progress in the design and manufacture of 
sophisticated electronic recording equipment and revelations of the 
extent to which such equipment has been used in government offices and 
elsewhere make it desirable to issue a Formal Opinion as to the ethical 
questions involved. 

Attorneys may desire to record conversations to which the following 
three classes of persons may be party: 

(a) Clients; 
(b) Other attorneys with whom they deal; 
(c) The public, including but not limited to, witnesses 

and public officials. 
These would include conversations in which the attorney was not himself 
a party. 

No prior Formal Opinion has been issued which deals directly with the 
problem. Informal Opinions have addressed the issue only in part. 

Formal Opinion 150, issued in 1936, held that a prosecuting attorney 
could not ethically use a recording of conversation between defense 
attorney and his client in evidence in the prosecution of the defendant 
even though such recording was legally admissible at the time of the 
opinion. The Committee based its holding in part on the duty of 
attorneys in public employ to avoid the appearance of impropriety. The 
opinion also stresses the nature of the intercepted conversation (between 

American Bar Association Commi"ee on Ethics and Professional Responsibility 1155 East 60th 
St .• Chicago. lllinors 60637 Telephone (312) 493-0533 CHAIRMAN: Lewis H . Van Dusen, Jr., 
Suite 1100. Philadelphia National Bank Building. Philadelphia . PA 19107 0 Betty B. Fletcher. 
Seattle, WA Cl Thomas C. MacDonald. Jr., Tampa, FL D L. Clair Nelson, New York. NY D 
Harold L. Rock. Omaha. NB D John Joseoh Snrder. Oklahoma Cit,, . OK = John L . Su"on, Jr ., 
Austrn. TX '.J Sherman S. Welpton. Jr., Los Angeles. CA C STAFF DIRECTOR: C. Russell 
Twrst , 1155 E. 60th St ., Chicago. llltnors 60637 
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the accused and his counsel) as to which the attorney and client were 
entitled to confidentiality. 

Informal Opinion No. C-480. issued in 1961, requires disclosure to the 
court and opposing counsel before using a recording device in court. 

Informal Opinion No. 1008, issued in 196 7, holds that a lawyer may 
not make a recording of a conversation with a client without previous 
disclosure. 

Informal Opinion 1009, issued on the same day, makes a similar 
ruling as to conversation with an attorney for the other party. This 
opinion cites Opinion 201 of the Michigan Ethics Committee, Henry S. 
Drinker Legal Ethics, page 197, and New York City Committee, 
Opinions 848 and 290. 

So far as clients and other attorneys are concerned, the prior Informal 
Opinions make the conclusion clear. Attorneys must not make 
recordings without the consent of these parties to the conversation. 

A survey of state opinions listed in the Digest of Bar Association 
Ethics Opinions reveals the same pattern with only one opinion to the 
contrary: Texas Opinion 84, issued in November of 1953 and published 
without comment in 16 TEXAS BAR JouRNAL 701 (1953). A recent New 
York State Bar Association Opinion (Opinion 328 issued 3-18-74) holds 
it unethical for a lawyer engaged in private practice to record 
conversations with any persons without their consent. 

Authority as to recording by lawyers of conversations of "other 
persons," except for the New York Opinion just rendered, is scant, and 
the legal position less clear. Federal and state laws and FCC regulations 
are in conflict 1 and do not settle the ethical questions involved. 

Two California bar opinions, (Los Angeles Opinion 272 and California 
State Bar Association Opinion 1966-5) held that because of the public 
policy adopted by the FCC in requiring the use of the "beep tone" in 
order to inform all parties that a recording is being made, and because a 
telephone user who violates FCC regulations may be enjoined from such 
practice or may have his telephone service disconnected, it would be 
unethical for an attorney to record a telephone conversation without the 
use of a warning device. 

While the law is not clear or uniform as to recording by lawyers of 
conversations of "other persons," it is difficult to make a distinction in 
principle. If undisclosed recording is unethical when the party is a client 
or a fellow lawyer, should it not be unethical if the recorded person is a 
layperson? Certainly the layperson will not be likely to perceive the 
ground for distinction. 

45 

COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY 3 

At least by analogy to Formal Opinion 150, secret recording by 
attorneys of conversations of any persons is unethical even though legal 
under federal law. 

Present Canon 9 of the Code of Professional Responsibility, A Lawyer 
Should Avoid Even the Appearance of Professional Impropriety, 
expresses in general terms the standards of professional conduct 
expected of lawyers in their relationships with the public, with the legal 
system, and with the legal profession , for all attorneys. 

DR 1-102 (A)(4) of the Code of Professional Responsibility states that, 
"A lawyer shall not engage in conduct involving dishonesty, fraud, 
deceit, or misrepresentation." This disciplinary rule is substantially 
equivalent to, but somewhat broader than, Canon 22 of the former 
Canons of Ethics which imposed on an attorney an obligation to be 
candid and fair "before the Court and with other lawyers." Informal 
Opinions C-480, 1008, and 1009 rely on Canon 22. 

Canons 1, 4, 7 and 9, and Ethical Considerations all clearly express 
axiomatic norms for attorney conduct. Each in the view of the 
Committee supports the conclusion that lawyers should not make 
recordings without consent of all parties. Ethical Considerations EC 1-5, 
EC4-4, EC 4-5. EC 7-1, EC 9-2 and EC 9-6 all state in various ways the 
conduct to which ;awyers should aspire. None would condone such 
conduct. The conduct proscribed in DR 1-102 (A)(4), i.e., conduct 
which involves dishonesty, fraud, deceit or misrepresentation in the view 
of the Committee clearly encompasses the making of recordings without 
the consent of all parties. With the exception noted in the last 
paragraph, the Committee concludes that no lawyer should record any 
conversation whether by tapes or other electronic device, without the 
consent or prior knowledge of all parties to the conversation. 

There may be extraordinary circumstances in which the Attorney 
General of the United States or the principal prosecuting attorney of a 
state or local government or law enforcement attorneys or officers acting 
under the direction of the Attorney General or such principal 
prosecuting attorneys might ethically make and use secret recordings if 
acting within strict statutory limitations conforming to constitutional 
requirements. This opinion does not address such exceptions which 
would necessarily require examination on a case by case basis. It should 
be stressed, however, that the mere fact that secret recordation in a 
particular instance is not illegal will not necessarily render the conduct of 
a public law enforcement officer in making such a recording ethical. 
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1. Federal Law. It is not a federal offense to make secret recordin!!5 of conversations without 
disclosure. Sections 2510-20 of the Omnibus Crime Control and Safe Streets Act of 1 %8 were 
adopted S!)ecifically for the purpose of clarifying the existing law governing the interception of wire 
and oral communications. Section 2511 provides: 

"It shall not be unlawful under this Chapter for a person not acting under color of law to intercept 
a wire or oral communication where such person is a party to the communication. or where one of 
the parties to the communication has given prior consent to such interception unless such 
communication is intercepted for the purpose of committing any criminal or tortious act ... (or) 
any other injurious act." 18 U.S.C.A. §2511. 

Special provision is made for the recording of privileged communications in §2517 (4) which 
states: 

"No otherwise privileged wire or oral communication intercepted in accordance with or in 
violation. of the provisions of this Chapter shall lose its privileged character." 

As interpreted by the Supreme Court in U.S. v. Whire, 401 U.S. 74S (1971), §2510-20 of the 
Omnibus Crime Control Act permits a participant in a conversation to rec.ord a conversation and to 
use a device for. transmitting the conversation to a third party, or may consent to letting a third party 
use a device to overhear the conversation. The Court stated that: 

"Our opinion.is currently shared by Congress and the Executive Branch, Title III Omnibus Crime 
Control and Safe Streets Act of 1968. 82 Stat. 212. 18 U .S.C. §2510 et seq .. and the American 
Bar Association. Project on Standards for Criminal Justice Electronic Surveiliance §4.1 
(Approved Draft 1971)." 
This statement is vulnerable in that it equates the very broad provision of §2510-20 with the ABA 

Project. §4.1, which pertains only to the use of electronic surveillance by law enforcement officers. 
Furthermore, §S.11 of the ABA Project recommended that "no order should be permitted 

authorizing or approving the overhearing or recording of communications over a facility or in a 
place primarily used by licensed physicians. licensed lawyers ... unless an additional showing as 
provided in §S.10 is made." 

However, the Court in Whire distinguished and refused to overrule Karz v. U.S., 389 U .S. 347, 
which in effect required a search warrant before the F.B .I. could intercept a telephone conversation. 

Since only four justices joined in the reasoning of the plurality opinion, the question cannot be 
considered closed so far as police cases are concerned. 

2. Srate Laws. The majority of states follow federal law as to participant recording of 
conversations. but at least ten states require the consent of all panics to the recording and impose 
civil and criminal penalties for violation. 

3. FCC Regulations. The FCC Regulations . in effect since 1948, require telephone carriers to file 
tariffs with the Commission to the effect that: 

1. Adequate notice be given to all panics that their conversation is being recorded . 
2. That such notice be given by the use of an automatic tone warning device. 
3. That the tone warning device be furnished. installed and maintained by the telephone company 

along specified technical guidelines. 11 FCC 1033, 1050. 12 FCC 1005. 1008 (I 947). 
These regu1auons arc directed toward the telephone carriers, and do not make recording a 

criminal offense. However. the telephone companies are legally bound by the regulations which 
reflect the public policy adopted by the Commission concerning the tape recording of private 
conversations. 

A carrier found in violation of the regulations is subject to a fine ofSSOO for each day of continued 
violation, and an attorney who fails io use a "beep tone" device, is subject to the discontinuance of 
his telephone service for violation of the telephone company's tariff. There is no evidentiary sanction 
against the introduction at trial of recordings obtained without the use of the "beep tone" device. 
Ba11a11lia v. U.S .. 349 F.2d 556 (9th) Cir. 0965). cen. denied 382 U.S. 955 (1966). 

The position of the FCC is also indicated by its issuance of an order forbidding the use by private 
citizens of radio devices, which must be licensed by the Commission, to overhear or record 
conversations unless all panics to the conversation have given their consent . 31 F.R. 3397 (I %6). 
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Wasr11n uron. DC 20541 

Decerrber 27, 1983 

STATEr.Els'T BY DIP.ECTOR CHARLES Z. WICK 

For a limited time, I recorded a small percentage of my own incoming and 
outgoing telephone conversations with others, utilizing commercially available 
equipment. This was done solely to ensure accuracy and facilitate appropriate 
follow-through on the topics discussed, and for no other purpose. As soon as 
these few tapes were transcribed, the tapes were erased for further use. ·The 
transcript of the conversation was forwarded to the appropriate staff person 
for action and follow-up. I often advised the caller that I was recording the 
conversation or a portion of it, but in haste, I did not do this 
consistently. When concerns about this practice of taping were raised by my 
staff, I recognized that in my desire to ensure accuracy and promote the 
mission of the Agency I may have been insufficiently sensitive to concerns 
some may have about the practice of recording telephone conversations; 
accordingly, I discontinued the practice. 

Throughout my tenure as Director, I have meoorialized my own thoughts and 
the thoughts of others on a dictaphone and distributed transcripts of these 
tapes to my staff for appropriate action. The recording of some of my 
telephone conversations was an outgrowth of that practice. Both were a 
convenient substitute for my taking notes during conversations. I will 
continue to record such thoughts, but will not use the direct recording of 
anyone else's conversations. 

The practice of record ing one's own telephone conversations is not 
illegal, but upon reflection I can understand how some might find it 
intrusive. I meant no offense to anyone and apologize if any was taken. I 
was seeking to improve the efficiency of the USIA, but do not want to do 
anything that would in any way diminish the confidence in the mission of this 
wonderful organization or the Administration 's efforts in its support . 

USIA 
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BY 

CHARLES Z. WICK 

;.jP,r:e of •fie n,,.._. ror 

January 9, 1984 

DIREC"IOR, UNITED srATES INFORMATION AGENCY 

<--~>t 
*:~~t} 
USIA 

Today I have rra6e available to the Senate Foreign Relations coirani ttee 
and House Foreign Affairs Committee tape cassettes, transcripts of tape 
recordings, and other related material requested by the two Comnittees. The 
material delivered includes all tape recordings I know to exist of telephone 
conversations made or received by me during my entire time in government. 

This seems an appropriate occasion for me to sum up my feelings about 
this controversy. 

since becoming Director of the United States Information Agency, I have 
from time to time taped my comnunications with others, my plans and my 
reminders to myself. I used recording equipment in the way others use written 
notes--to help me make more fully informed decisions and to convey these 
decisions to associates more effectively. My purpose was always to extend the 
reach of my own memory, never to threaten or humiliate others. But it has 
become quite clear to me that in trying tc be meticulous about my own 
managerial tasks I frequently ignored the potential impact on others . I now 
understand that taping of others without their consent is unfair, invades 
their privacy , and can lead to other, more dangerous practices. 

I freely apologize to anyone I have harmed by my taping practices. I 
very much regret any embarrassment the recent revelations may have caused them. 

During the first days of this controversy, the public received a good 
deal of information, not all of which was accurate. Some of the 
misinformation came from my anxiety and faulty recollection. I regret this. 
1-!e have now finished collecting the transcripts in our possession and are 
ccmpiling a chronology of the taping. I hope this information will put the 
early confusion to rest and show to the Comnittees of the Congress that the 
tapes do not reveal any wrongdoing. 

I hope even more that the early confusion will not distract attention 
from the truly in,portant features of this episode. I am sorry for my 
insensitivity in ensaging in this practice and I hope all the current !Jublic 
attention will lead other government officials to behave more thoughtfully 
than I did. 

~~f 

News Release 
LJn,rca S:.1res 1ntormat1on Agency 
~\..Jst1,n<1r~n. DC ]0541 
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FACT SHEET 
UNITED srATES INFORMATION AGENCY 

January 9, 1984 

i-,~~1' 
1,-::J ; 
'.'¥~-"-i .. 
USIA 

Eighty-one transcripts and four cassettes of telephone conversations 
recorded by USIA Director Charles z. Wick were made available today to the 
Senate Foreign Relations Comnittee and the House Foreign Affairs Committee. 
The transcripts so delivered are of conversations recorded between July 8, 
1981 and Septerrber 6, 1983. The practice has been discontinued. The number 
of telephone conversations recorded, with or without the consent of the other 
party, was only a small percentage of the Director's telephone calls. !'.any 
transcripts, once they served the legitimate purpose of conveying information 
fer followup staff action, were discarded. The transcripts were not 
circulated beyond a small nurrber of members of the Director's staff. 

The Agency also made available to the Comnittees transcriptions of 
stenographic notes frequently taken by the Director's secretaries when he was 
talking on the telephone. Such notes are of conversations starting with May 
27, 1982 and concluding on December 23, 1983 . The notes provided are from 83 
telephone conversations. The practice of taking such stenographic notes 
without notice to the other party has also been discontinued. 

Stenographic notes were generally discarded once appropriate followup 
actior.s were taken by the Virector or merrJ::ers of his staff . This was also 
true of ,:,any of the transcripts of recorded telephone conversations; and all 
but a few of the cassettes were reused once a transcript was made. Those that 
were not reused have been turned over to the Comnittees. 
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For your action 
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on installation. 
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~) 
D - Tom O'Connor 

International Communication Agency United States of America 

MEMORANDUM TO: 

THROUGH: 

FROM: 

SUBJECT: 

SUMMARY 
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INFO MEMO 

December 17, 1981 

D - Mr. Charles Z. Wick 
~~\'<-.\ 

C - Mr. John W. Shirley ,v~ 

MGT- Mr. James T. Hacket4v· 
GC - Jonathan W. Sloat _;--c-

- John A. Lindburg;c...;t.. 

Listening-in Device to Record 
Telephone Conversations 

The Director may record and transcribe telephone conversations if prior consent is 
obtained from all parties for each conversation. All consents should be recorded and 
transcribed. 

DISCUSSION 

At our meeting today we advised that it is legally permissible to install a device to 
record telephone conversations, providing the requirem ents of 41 C.F.R. §JOl-37 .311-3(0 
(see attached) are met. We understand that you are considering attaching a listening 
device to your desk phone, which has a conference capability. 

The March 31, 1981 amendments to 41 C.F.R. §101-37.311 (46 Fed. Reg. 19472-74) 
eliminated the previous requirements for a "Determination of Need"wliere recordings 
are to be made only "with the consent of all parties for each specific instance." 
Therefore, we advised that prior consent to the recording of telephone conversa tions 
of all parties must be obtained for each conversation. As agreed at our meeting today, 
all consents should be recorded and transcribed. 

There is no requirement that permission be obtained from GSA or that GSA be 
informed of the planned recording. 

Recording equipment is not sold by the telephone company. The Agency may purchase 
the equipment from a commercial vendor. 

It should be borne in mind that the recordings and transcriptions fall within the scope 
of the Freedom of Information Act. A request by the public for copies must be 
granted unless the information fits within one of the narrow exemptions of the Act. 
There is no requirement that the tapes or transcriptions be retained, but no tape or 
transcription may be destroyed after it is the subject of an FOIA request. 

cc: DD - Gilbert A. Robinson 
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[From the Federal Register, March 31, 1981] 

GENERAL SERVICES ADMINISTRATION 

41 CFR PART 101-37 [FPMR AMENDMENT F-47] 

Telecommunications Management; Listening-in and/ or Recording of Telephone Con-
versations 

Agency.-General Services Administration. 
Action.-Final rule. 
Summary.-This regulation describes the circumstances under which listening-in 

or recording of telephone conversations may be performed in Government oper
ations and prescribes policies that limit the practices within the Federal Govern
ment. The intended effect is to restrict and control the practice of listening-in re
cording of telephone conversations. 

Effective date.-March 31, 1981. 
For further information contact.-Robert R. Johnson, Procurement Policy and 

Resolutions Branch (202-566-0194). 
Supplementary information.-A proposed rule was published in the Federal Regis

ter on June 27, 1978 (43 FR 27867), which proposed to severely limit the use of these 
listening-in and recording devices. As a result of the comments received, FPMR 
Temporary Regulation F-491 was published to allow listening-in under certain cir
cumstances when approved by the agency head. 

Temporary Regulation F-491. Supplement 1 thereto, regarding information that 
agencies provide to the General Services Administration, are canceled and deleted 
from the appendix at the end of Subchapter F in 41 CFR Chapter 101. Also GSA 
Bulletin FPMR F-86 concerning the use of line identification equipment is canceled. 

PART 101-37-TELECOMMUNICATIONS MANAGEMENT 

1. The table of contents for Part 101-37 is amended to revise one entry and to add 
six entries as follows: 

Sec. 
101-37.311 Listening-in or recording of telephone conversations. 
101-37.311-1 Definitions. 
101-37.311-2 Nonconsensual listening-in or recording. 
101-37.311-3 Consensual listening-in or recording. 
101-37.311-4 Agency responsibilities. 
101-37.311-5 GSA responsibilities. 
101-37.313 Use of line identification equipment. 

2. Section 101-37.311 is revised and §§ 101-37.311-1 through 101-37.311-5 are 
added to read as follows: 

101-37.311 Listening-in or recording of telephone conversations. 
This section describes the limited circumstances under which listening-in or re

cording of telephone conversations may be performed by Federal agencies and pre
scribes policies that limit the practice within the Federal Government. 

(Note.-The provisions of this § 101-37.311 do not apply to telecommunications 
monitoring conducted in accordance with Executive Order 12036. Nothing in this 
regulation shall be construed as authorization for the listening-in or recording of 
any telephone conversations for the purpose of committing any criminal or tortious 
act in violation of the Constitution of the laws of the United States.) 
§ 101-137.311-1 Definitions. 

(a) "Consensual" means that one party to a telephone conversation has given 
prior consent to the interception or r ecording of the conversation. 

(b) "Nonconsensual" means that none of the parties to a telephone conversation 
has given consent to the interception or recording of the conversation. 

(c) "Listening-in devices" as used in this subpart means such devices that can in
tercept any telephone communica tion and be used to listen-in and / or record tele
phone conversations without t he knowledge of one or more of the parties to the con
versation. 

(d) "Determina tion" means a written document (usually a letter) that specifies the 
operational need for listening-in or recording of telephone conversations, indicates 
the specific system and location where it is to be performed, lists the number of tele
phone and/or recorders involved, establishes operating times and an expiration 
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date, and justifies the use. It is signed by the agency head or the agency head's des
ignee. 

§ 101-37.311-2 Nonconsensual listening-in or recording. 
Nonconsensual listening-in or recording of telephone conversations shall be au

thorized and handled in accordance with the requirements of the Omnibus Crime 
Control and Safe Streets Act of 1968, as amended (18 U.S.C. 2510 et seq.), and the 
Foreign Intelligence Surveillance Act of 1978 (50 U.S.C. 1801 et seq.). 

§ 101-37.311-3 Consensual listening-in or recording. 
Consensual listening-in or recording of telephone conversations on the Federal 

Telecommunications System or any other telephone system approved in accordance 
with the Federal Property and Administrative Services Act of 1949, section 20l(a) (1) 
and (3) (40 U.S.C. 48l(a) (1) and (3)), and implementing regulations thereof is prohib
ited except under the following conditions: 

(a) When performed for law enforcement purposes in accordance with procedures 
established by the agency head, as required by the Attorney General's Guidelines 
for Administration of the Omnibus Crime Control and Safe Streets Act of 1968, and 
in accordance with procedures established by the Attorney General. 

(b) When performed for counter-intelligence purposes and approved by the Attor
ney General or the Attorney General's designee. 

(c) When performed by any Federal employee for public safety purposes and when 
documented by a written determination of the agency head or the designee citing 
the public safety needs. The determination must identify the segment of the public 
needing protection and cite examples of the hurt, injury, danger, or risks from 
which the public is to be protected. Examples of these practices are police and fire 
department operations, air traffic safety control, and air/ sea rescue operations. 

(d) When performed by a handicapped employee, provided a physician has certi
fied (and the head of the agency or designee concurs) that the employee is physically 
handicapped and the head of the agency or designee determines that the use of a 
listening-in or recording device is required to fully perform the duties of the official 
position description. Equipment shall be for the exclusive use of the handicapped 
employee. The records of any interceptions by handicapped employees shall be used, 
safeguarded, and destroyed in accordance with appropriate agency records manage
ment and disposition systems. 

(e) When performed by any Federal agency for service monitoring but only after 
analysis of alternatives and a determination by the agency head or the agency 
head's designee that monitoring is required to effectively perform the agency mis
sion. Strict controls must be established and adhered to for this type of monitoring. 
(See§ 101-37.311-4 on agency responsibilities for minimal procedures.) 

(f) When performed by any Federal employee with the consent of all parties for 
each specific instance. This includes telephone conferences, secretarial recording, 
and other acceptable administrative practices. Strict supervisory controls shall be 
maintained to eliminate any possible abuse of this privilege. The agency head or the 
agency head's designee shall be informed of this capability for listening-in or record
ing telephone conversations. 

§ 101-37.311-4 Agency responsibilities. 
Each agency shall ensure that: 
(a) All listening-in or recording of telephone conversations as defined in § 101-

37.311-3 (c), (d), or (e) shall have a written determination approved by the agency 
head or the agency head 's designee before operations. 

(b) Service personnel who monitor listening-in or recording devices shall be desig
nated in writing (see § 101-37.311-3(e)) and shall be provided with written policies 
covering telephone conversation monitoring. These policies shall contain at a mini
mum the following instructions: 

(1) No telephone call shall be monitored unless the Federal agency has taken con
tinuous positive action to inform the callers of the monitoring. 

(2) No data identifying the caller shall be recorded by the monitoring party. 
(3) The number of calls to be monitored shall be kept to the minimum necessary 

to compose a statistically valid sample. 
(4) Agencies using telephone instruments that are subject to being monitored shall 

conspicuously label them with a statement to that effect. 
(5) Since no identifying data of the calling party will be recorded, information ob

tained by the monitoring shall not be used against the calling party. 
(c) Current copies and subsequent changes of agency documentation, determina

tions, policies, and procedures supporting operations under § 101-37.311-3(c), (d), or 
(e) shall be forwarded before the operational date to the General Services Adminis-
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tration (CPEP), Washington, DC 20405. Specific telephones shall be identified in the 
documentation and/or determination to prevent any possible abuse of the authority. 

(d) Procedures for monitoring performed under § 101-37.311-3(a) (law enforce
ment) shall contain at a minimum: 

(1) The identity of an agency official who is authorized to approve the actions in 
advance; 

(2) An emergency procedure for use when advanced approval is not possible; 
(3) Adequate documentation on all actions taken; 
(4) Records administration and dissemination procedures; and 
(5) Reporting requirements. 
((e) Requests to the General Services Administration for acquisition approval and/ 

or installation of telephone listening-in or recording devices shall be accompanied by 
a determination as defined in§ 101-37.311-l(d). 

(0 A program is established to reevaluate at least every 2 years the need for each 
determination authorizing listening-in or recording of telephone conversations. 

§ 101-37.311-5 GSA responsibilities. 
(a) GSA's Automated Data and Telecommunications Service, Office of Policy and 

Planning (CPEP), will be accountable for information concerning the use of listen
ing-in or recording of telephone conversations in the Federal Government as re
quested under§ 101-37.311-3 (c), (d), and (e). 

(b) GSA will periodically review the listening-in programs within the agencies to 
ensure that agencies are complying with the intent of the Federal Property Manage
ment Regulations. 

(c) GSA will provide assistance to agencies in determining what communications 
devices and practices fall within the listening-in or recording category; i.e., those 
that have the capacity to listen in, monitor, or intercept telephone conversations. 
GSA will also help develop administrative alternatives to the listening-in or record
ing of telephone conversations. Requests for assistance shall be addressed to: Gener
al Services Administration (CT), Washington, DC 20405. 

(d) GSA will take appropriate steps to obtain compliance with this regulation if an 
agency has not documented its devices in accordance with this section. 

3. Section 101-37.313 is added to read as follows: 

§ 101-37.313 Use of line identification equipment. 
Line identification equipment may be installed on FTS telephone facilities to 

assist Federal law enforcement agencies to investigate threatening telephone calls, 
bomb threats, and other criminal activities. No invasion of privacy is involved, and 
the use of this equipment does not violate the Privacy Act of 1974 or any Federal or 
State wiretap Jaws; e.g., title III of the Omnibus Crime Control and Safe Streets Act 
of 1968. Information and assistance may be obtained from General Services Admin
istration (CT), Washington, DC 20405. 

(Sec. 205(c), 63 Stat. 390; U.S.C. 486(c)) 
Dated: March 6, 1981. 

RAY KLINE, 
Acting Administrator of General Services. 

[FR Doc. 81-9636 Filed 3-30-81; 8:45 am] 

(Billing code 6820-25-M) 

APPENDIX 6 

UNITED STATES INFORMATION AGENCY, 
Washington, D.C., January 20, 1984. 

Messrs. CHARLES BERK and BARRY SKLAR, 
Professional Staff Members, Committee on Foreign Relations, U.S. Senate, Washing

ton, D.C. 
DEAR CHUCK AND BARRY: This responds to your letter dated January 12, 1984 and 

supplements our extensive discussions over the past weeks regarding the taping by 
USIA Director Charles Z. Wick of various telephone conversations without securing 
the consent of the other party thereto. 
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As you know, this issue was precipitated by the presentation to Director Wick of a 

Freedom of Information Act request on December 26, 1983 by William Satire, a col
umnist for the New York Times. This FOIA request sought: 

"CZW Daily Notes" from 5 November 1980 to 26 December 1983; 
Additional transcripts of telephone conversations typed in the office of the Direc

tor between Mr. Wick and other parties, prepared by Peggy Gugino, her pred
ecessors, and any temporary replacements for the period stated above; and 

All audio tapes made by Mr. Wick in the office and out of the office from which 
transcripts have been made. 

Upon being informed of this FOIA request, the Office of the Director, at the be
quest of his Executive Assistant, Robert Earle, sought to secure all documents which 
would-or could conceivably be-the subject of this request. These materials were 
all assembled in one location. At that time I spoke with the staff regarding the legal 
requirements which, with the presentation of a FOIA request, become operative. 
The materials were taken from the files of various special assistants and clerical 
employees. They had not been filed in an integrated way, making retrieval of specif
ic items difficult. 

Having been assembled, the materials were organized into a master chronological 
file containing all notes, transcripts and other items generated during the Director's 
tenure. Having been thus assembled, the files were culled to eliminate duplication. 
They were further reviewed to extract transcripts and what could be determined to 
be materials extracted from transcripts. Notes of conversations were also extracted. 
These materials were wholly unedited. 

On January 9, I turned over to you transcripts of 81 conversations, transcripts of 
stenographic notes taken on 83 conversations and a memorandum of conversation 
deriving from a recorded transcript of a conversation between the Director and 
former President Carter. In addition, on that day I delivered four dictaphone tapes 
of conversations to the House Committee on Foreign Affairs. I understand that you 
have since been afforded the opportunity to listen to those as well. These are the 
materials responsive to your request derived from the several thousand pages com
prising a master compilation. 

I have not provided to the Committee the notes of the Director, considering these 
to be his own personal papers, not Agency records. As you by now realize, Director 
Wick uses a recording device much as you or I might make handwritten notes to 
ourselves. It is an efficient way to create lists which might serve as reminders, to 
generate notes which will be sent to subordinates to assure appropriate followup, 
and to provide the raw material for memoranda to memorialize events or to precipi
tate staff action. From the raw notes dictated by the Director, various action items 
were generated. These, and the follow-up to them, constitute Agency records which 
are dealt with in due course: generated, retained and disposed of in accordance with 
applicable record retention regulations. Such records deal with the full range of 
Agency activities and are, of course, available to the Committee in the proper exer· 
cise of its oversight function . 

I hope this is helpful to assist you in understanding what materials were assem• 
bled following the receipt of the Safire Freedom of Information Act request, our pro
cedures for culling from those the materials responsive to the Committee's request, 
and what has not been provided to you-and why. 

I do realize that you have also asked for copies of material released pursuant to 
the Freedom of Information Act. We have yet to make a final determination as to 
what materials will be so released. When that is done, I will assure that copies are 
provided to you. 

With best regards. 
Sincerely, 

THOMAS E. HARVEY, 
General Counsel and Congressional Liaison. 

i 
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APPENDIX 7 

GENERAL SERVICES ADMINISTRATION, 
OFFICE OF INFORMATION RESOURCES MANAGEMENT, 

Washington, D.C., January 20, 1984. 
Hon. CHARLES Z. WICK, 
Director, U.S. Information Agency, 
Washington, D.C. 

DEAR MR. WICK: The General Services Administration (GSA) is responsible for en
suring that agency officials and employees comply with government-wide regula
tions for the management and use of Federal telephones and records. 

We have completed a review of your recording of telephone conversations in your 
official capacity as Director of the United States Information Agency (USIA). En
closed is a report of our findings. We have concluded that USIA has failed to imple
ment properly the Federal Property Management Regulation (FPMR 101-37.311) re
lating to the listening-in and recording of telephone conversations. 

I am, therefore, requesting that you direct USIA's Designated Senior Official for 
Information Resources Management to perform the following actions to ensure 
future compliance with the regulation: 

1. Establish and publish agency-wide policies and procedures for the listening-in 
and recording of telephone conversations at USIA; 

2. Prepare a written determination for all consensual listening-in or recording of 
telephone conversations performed at USIA, except those for law enforcement and 
counter-intelligence purposes; 

3. Establish a program to reevaluate at least every two years the need for each 
determination authorizing the listening-in or recording of telephone conversations 
as required by FPMR 101-37.311-4(!); 

4. Require that a log be kept of all recorded telephone conversations falling under 
FPMR 101-37.311-3(f), and that all parties involved be provided with a transcript of 
the conversations; 

5. Require that agency personnel use, safeguard, and destroy recorded telephone 
conversations in accordance with appropriate General Records Schedules and 
agency records management and disposition principles; 

6. Provide to the General Services Administration for approval all requests for the 
acquisition and/or installation of telephone recording devices, which are intended to 
be used for recording telephone conversations, along with a written determination 
as to their need; and, 

7. Notify the Administrator of General Services of the actions taken to implement 
these recommendations. 

The Archivist of the United States is conducting a separate· review to ensure 
USIA's compliance with the Federal regulations pertaining to records management. 
After the National Archives and Records Service completes its review, Dr. Warner 
and I will discuss if any further action is required on this matter. 

I would like to take this opportunity to thank your staff for their courtesy and 
cooperation during our review of this matter. 

Sincerely, 

Enclosure. 

FRANK J . CARR, 
Assistant Administrator. 

A REPORT ON THE RECORDING OF TELEPHONE CONVERSATIONS AT THE UNITED STATES 
INFORMATION AGENCY DURING THE PERIOD OF 1981 THROUGH 1983 

(By the General Services Administration Office of Information Resources 
Management-January 20, 1984) 

INTRODUCTION 

The Administrator of General Services under the Federal Property and Adminis
trative Services Act of 1949, section 201 (40 U.S.C 481) and the Federal Records Act 
(44 U.S.C. 2901 et seq.), as implemented in Federal Property Management Regula
tions (FPMR) 101-37 and 101-11, is responsible for ensuring that agency officials 
and employees comply with government-wide regulations for the management and 
use of Federal telephones and records. 
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We undertook our review to determine if the recording or monitoring of telephone 
conversations by the Director of the U.S. Information Agency (USIA) violated Feder
al regulations, and if so, what should be done to prevent this situation from recur
ring. Our review was conducted by interviewing USIA officials and reviewing the 
transcripts of the recorded telephone conversations. USIA provided copies of the 
transcripts to both the Senate Foreign Relations Committee and the House Foreign 
Affairs Committee on January 9, 1984. 

Federal Property Management Regulations 101-37.311 describes the limited cir
cumstances under which listening-in or recording of telephone conversations may be 
performed by Federal employees and prescribes policies that limit the practice 
within the Federal Government. Consensual 1 listening-in or recording of telephone 
conversations on the Federal Telecommunications System or other approved tele
phone system is prohibited except under the conditions outlined in FPMR subsec
tion 101-37.311-3. Briefly summarized these conditions are: 

1. When performed for law enforcement purposes; 
2. When performed for counter-intelligence purposes; 
3. When performed for public safety purposes; 
4. When performed by a handicapped individual to fully perform official duties; 
5. When performed for service monitoring; and, 
6. When performed by an employee with the consent of all parties for each specif

ic instance. 
In some instances the agency head or his designee must be informed about the 

capability for listening-in or recording of telephone conversations, and a written de
termination specifying the operational need for its use may be required. 

FINDINGS 

Since 1981 it has been the practice of the USIA Director to record selected incom
ing and outgoing telephone conversations. This practice was discontinued on Decem
ber 23, 1983. There is no way to determine accurately how many calls were record
ed, when the calls were recorded, or the parties involved since no logs of the calls 
were maintained and the recordings and transcripts were routinely discarded. 

The Director used several different methods to record telephone conversations: 
1. A member of the Director's immediate staff would transcribe the conversation 

while listening-in either on an extension phone or by being present in the Director's 
office when he used a speakerphone device; 

2. The Director used a recording machine to record conversations being conducted 
over a speakerphone device or by inductive pickup; and, 

3. The Director had a recording device hard-wired to his office telephone that 
could be activated to record conversations. The equipment was purchased from a 
commercial vendor and required telephone company installation. The device was in
stalled in January 1982, and was disconnected by USIA officials in July 1983. 

After conversations were tape recorded the tapes were given to a secretary for 
transcription. Once transcribed the tape was returned to the Director for reuse and 
the transcript was given to the Director's executive assistant to identify action 
items. The action items, whether from tapes or stenographic notes, were summa
rized, assigned to USIA personnel and this information was entered into the execu
tive assistant's personal tracking system. When all the action items contained on a 
transcript were completed, the transcript was discarded. USIA personnel consider 
that the transcripts are working notes used by the Director to extend the reach of 
his memory and to convey information for follow-up staff action. The documents 
generated by the staff as a result of the action items are considered the official 
agency record by USIA. USIA officials said the transcripts were made available only 
to the Director's immediate staff and were not provided to other USIA employees or 
to anyone outside of the agency. 

USIA personnel, early on, orally advised the Director that he must obtain prior 
consent from all parties before recording telephone conversations. When the Direc
tor requested that a recording device be hard-wired onto his telephone, the USIA 
General Counsel wrote a memorandum to the Director dated December 17, 1981, 
specifically stating that: 

"The Director may record and transcribe telephone conversations if prior consent 
is obtained from all parties for each conversation. All consents should be recorded 
and transcribed." 

1 Consensual means that one party to the telephone conversation has given prior consent to 
the interception or recording of the conversation. 
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This memorandum, however, failed to inform the Director that allowing others to 
listen-in on telephone conversations is prohibited by Federal regulation unless there 
is consent by all parties for each specific situation (FPMR 101-37.311-3). 

There are 81 transcripts of telephone conversations tape recorded by the Director. 
They cover a period between July 1981 through September 1983. Also, there are '83 
stenographic notes taken by the Director's secretary when he was on the telephone. 
These notes are from May 1982 through December 1983. From our review of the 
transcripts and recordings, we were able to ascertain in only a very few instances 
that permission to record and/or listen-in on telephone conversations was obtained. 
However, it should be pointed out that the transcripts and recordings often do not 
contain complete conversations; therefore, permission may have been obtained but 
not recorded or recorded but not transcribed. USIA officials agree that some record
ing and/or listening-in of telephone conversations was done by the Director without 
prior consent of all parties involved. 

Currently, there is some recording of telephone conversations at USIA. Reporters 
for the Voice of America telephone in their news stories which are recorded for 
future broadcasts. The Operations Center, which is manned 24 hours a day by the 
Principle Duty Officer, previously recorded telephone conversations and messages. 
This practice was discontinued in December 1983. The Operations Center personnel 
are seeking a legal opinion from their General Counsel as to whether they may 
record telephone conversations and messages. GSA was never informed about these 
telephone recording operations because USIA officials said the recordings are per
formed with the consent of all parties in accordance with the provisions of the regu
lation. 

CONCLUSION 

USIA failed to implement properly the regulation relating to the listening-in or 
recording of telephone conversations (FPMR 101-37.311). The staff did not officially 
inform the Director of the FPMR provisions until December 17, 1981, even though 
they were aware that his actions were inconsistent with the regulation as early as 
July 1981. After being informed, the Director continued to act contrary to the regu
lation until December 23, 1983, by listening-in and/or recording telephone conversa
tions without prior consent of all parties involved. 
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APPENDIX 8 

Congressional Research Service 

The Library of Congress 

Washington, 0.C. 20540 

January 19, 1984 

TO Senate Committee on Foreign Relations 
Attention: Chuck Berk 

FROM American Law Dtvision 

SUBJECT: Questions Relating to California and Florida Wiretap Laws 

This will respond to your request of January 17, 1984, and our subsequent 

telephone conversation of the same.day. Specifically, you ask for the state of 

the law in two fact situations: (1) a two-party telephone conversation between 

individuals in California which is taped by one party without the consent or 

knowledge of the other; and (2) a two-party telephone conversation taped by a 
~ 

party in Florida conversing with a party in another jurisdiction who is unaware 

of such taping. In these situations you ask for a legal opinion as to the state 

of the law under California and Florida statutes respectively. 

For the purpose of this analysis it is assumed that the party taping the 

telephone conversation does not do so in the course of legitimate law enforcement 

duties and that no warrant was secured prior to the taping. It is also assumed 

that the taping is accomplished without physical or electrical intrusion into the 

telephone wires themselves but is the product of external monitoring equipment. 

The presumption is made that the recording was not accomplished for a criminal 

purpose. Time constraints necessarily limit the scope of this analysis, but an 

effort has been made to reach tentative conclusions based upon the state statutes 

and available case law regarding the conduct described in your fact situations. 
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CRS-2 

California 

The California Penal Code outlaws such taping save where all parties to the 

conversation have consented. Section 632 provides, inter alia: 

Every person who, intentionally and without the 
consent of all parties to a confidential communication, 
by means of any electronic amplifying or re~ording 
device,~eavesdrops upon or records such confidential 
communication, whether such communication is carried 
on among such parties in the presence of one another 
or by means of a telegraph, telephone or other device, 
except a rcid_io, shall be punishable by a fine not ex
ceeding two thousand five hundred dollars ($2,500), or 
by imprisonment in the county jail not exceeding one 
year, or by imprisonment in the State prison, or by 
both such fine and imprisonment in the county jail 
or in the state prison ••• Cal. Penal Code§ 632(a) 
(West 1982) (Emphasis supplied).--- ---

A harsher penalty is provided for a second conviction. A ~person" under this 

section is defined by the Statute to include "an individual acting or purporting 

to act for or on behalf of any government or subdivision thereof, whether federal, ,. 
state or local." That definition specifically excludes "an individual known by 

all parties to a confidential communication to be overhearing or recording such 

communication." Cal. Penal Code § 632(b)(West 1982) • 

An elemeut of the offense is that the communication be "confidential" within 

the meaning set out in the law. The term "confidential communication" is defined 

to include "any communication carried on in such circumstances as may reasonably 

indicate that any party to such communication desires it to be confined to such 

parties." Cal. Penal Code§ 632(c)(West 1982) (Emphasis supplied). Excluded are 

"c~rcumstances in which the parties to the communication may reasonably expect 

that the communication may be overheard or recorded." (~.) 

The statute has been upheld in a challenge for vagueness, and in so holding, 

a California Court of Appeals said in People v. Wyrick, App., 144 Cal. Reptr. 38 

( 1978): 
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CRS-3 

The question raised by the trial court whether the 
Statute makes it a crime to secretly record a conversa
tion, which the recorder could hear, remember, and later 
have steoographically recorded from memory and notes, 
must be answered in the affirmative. The statute makes 
it a crime to secretly record, not ta remember, take 
notes, or later stenographic.ally summarize that recol
lection. 
(at 41 ),. 

"A participant ta a telephonic com.mnication is exempted from the prohibition 

against recording the COt!Dllunication only if the other participant knows that it 

is being recorded." People v. Suite, App., 161 Cal. Rptr. 825 ( 1980). See also, 

Forest E. Olson, Inc. v; Superior Court - in and for ·the County af -Los ·Angeles, 

App., 133 Cal. Rptr. 573 (1976). 

The rationale behind the prohibition was detailed by the California Court of 

Appeals in Warden v.·Kahn, App., 160 Cal. Rptr. 471 (1980): 

While it is true that a person participating in what he 
reasonably believes to be a confidential communication bears 
the risk that the other party wir! betray his confidence, 
there is as one commentator has noted a "qualitative as well 
as quantitative difference between secondhand repetition by 
the listener and simultaneous dissemination ta a second audi
tor, whether that auditor be a tape recorder or a third party." 
[Van Boven, Electronic Surveillance • in California: A"Study in 
State Legislative Control, 57 Cal. L. Rev. 1232 (1969)]. In the 
former situation the speaker retains control over the extent of 
his immediate audience. Even though that audience may republish 
his words, it will be done secondhand, after the fact, probably 
not in entirety, and the impact will depend upon the credibility 
of teller. Where electronic monitoring is involved, however, 
the speaker is deprived of the right to control the extent of 
his awn, firsthand, dissemination ••• In this regard partici
pant monitoring closely resembles third-party surveillance; 
both practices deny the speaker a most important aspect of 
privacy of communication-the right to control the extent of 
first instance dissemination of his statements [Id.] In terms 
of common experience, we are likely to react differently to a 
telephone conversation we know is being recorded, and to feel 
our privacy in a confidential communication to be invaded far 
more deeply by the potential for unauthorized dissemination of 
an actual transcription of our voice. (at 476-477). 
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CRS-4 

In summary. it would appear that under the limited fact pattern which you 
*I 

have described,a violation of California law would result.- The key elements 

for an offense under the California statute are that the taping be (1) inten

tional, (2) of a conversation for which there is an expe'ctation of privacy, and 

(3) without the consent of the other party. 

Florida 

Florida law provides rhat any person who "willfully intercept s , endeavors to 

intercept, or procures any other person to intercept or endeavor to intercept any 

wire or oral communication • •• shall be guilty of an felony of the third degree." 

Fla. Stat. Ann. § 934.03 (1983). ""Wire communications·· are defined by the law 

as: 

•.• any communication made in whole or in part through the 
use of facilities for the transmission of communications 
by the aid of wire, cable, or other like connection between 
the point of origin and the poin~of reception, furnished 
or operated by any person engaged as a common carrier in 
providing or operating such facilities for the transmission 
of intrastate, interstate 1 or foreign communications. 
Fla . Stat. Ann. § 934.02(l)(West 1983). 

"Interception" is defined as "the aural acquisition of the contents of any wire 

or oral communication through the use of any electronic, mechanical, or other 

*/ Note that Califoria law provides that any person who has been injured by a 
viol~tion of the wiretapping provisions "may bring an action against the person 
who committed the violation for the greater of the following amounts: 

(l) Three thousand dollars ($3,000). 
(2) Three times the amount of actual 

damages, if any, sustained by the 
plaintiff.·· 

Cal-~ Code § 637.2 (West 1982). 
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*/ 
device.·· Fla. Stat. Ano. § 934.02(3)(\lest 1983).- Th e term ·· pe r son·· co vers 

any indi vidual.·· Fla . Stat. Ann.§ 934.02(5)(West 1983) . 

An exce ption i s provided under Florida statutes making it lawf ul "fo r a per

son to interce pt a wire o r oral communication when all of the pa rties t o the com-

munication have give n prior consent to such interception. " Fla. Stat. Ano. - - --- --
§ 934.03(d)(Wes t 1983; ( Emphasis supplied). Thus Florida, like Cali f ornia , does 

not provide the so-calle d •"one party consent exception" found under f ede r a l l a w. ... , 
(See 18 u.s.c. 2511(2)(d)) .- A Florida court has therefore concluded tha t "" the 

Florida act evinces a gr ea t e r concern for the protection of one's privacy in te r 

ests in a conversation than does the federal act. " State v. Tsavaris, 394 So • 

2d 418, 422 (Fla. Sup. Ct. 1981), remanded, 414 So. 2d 1087. 

In Tsavaris the Florida Supreme Court held the recording of telephone conver

sation without the other party's consent to violate the statute. The court said: 

"Florida law mandates that while a person who e~gages in a telephone c onver sat i on 

runs the risk that another may later testify as to the contents of that communi

cation, he can at least be assured that the conversation will not be recorded 

without his consent.- (at 424). The court made it clear that the recording of 

a telephone conversa tion constituted an "' interception" within the meaning of the 

wiretap statute. (at 423). See also, State v; News-Press Pub. Co., 338 So. 2d. 

1313, 1316 (Fla. Dist. Ct. App. 1976). 

*/ Aural acquisition "means gaining control of possession of a thing through 
the Sense of hearing. 11 See Webster's third Ne9 Internationa1 ·01ctionary (1961, 
unabridged), quoted in State v. Tsavaris, 394 So . 2d 418 {Fla. Sup. Ct . 1981). 

** / Florida also provides for recovery of civil damages. One who has been 
unlawful l y intercepted may be entitled to recover actual damages (not less than 
liquidated damage s of $100/day for each day of violation or $1,000, whichever is 
higher), punitive damages, and rea sonable attorney's fees and litigation costs. 
Fla. Stat. Ann. § 934.10 (West 1983). 

~ 
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We have found no case law specifically addressing questions regarding the 

locus of the offense. But it would appear that as the offense is the "in tercep

tion" of the communication, and as the recording in this instance constitutes 

that .. interception", that such recording accomplished irr"" Florida \rnuld subject 

the recording party to! the criminal penalties set out in Florida law. Thus under 

the facts posed here, the taping would violate Fla. Stat. Ann . § 934.03, regard-

less of the fact that the other party to the conversation was in another juris-

diction at the time. 

It thus appears that the fact pattern for the Florida taping, like the 

ca11£ornia scenario, constitutes conduct which would be prosecutable under the 

State's communications laws. 

We hope this information is helpful. If we can be of fur~her assistance, 

please let us know. 

,. ~?Jf:::/:v~ 
Legislative Attorney 
American Law Division 
January 19, 1984 



Panel Report Criticizes 
Wick for Recording Calls 

. 
By Howard Kurtz 

Washlnpon Pait statr Writer 

The House Foreign Affairs Com
mittee said yesterday that U.S. In
formation Agency Director Charles 
Z. Wick secretly · tape-recorded or 
had secretaries transcribe "at least 
50 percent" of his office telephone 
calls until he ended the practice in 
December. 

Wick, who apologized for the 
practice last month, had said that he 
taped "only a small percentage" of 
his calls without permission of the 
other party. 

The committee's staff report rec
ommended that Chairman Dante B. 
Fascell (D-Fla.) tell Wick in a letter 
that the taping "represented a seri
ous lapse in judgment and was clear
ly bad public policy." Fascell said 
that the practice, while not illegal, 
was "clearly unethical." 

The panel estimated that more 
than half of the calls that were 
recorded or transcribed involved sec
retaries taking notes on an exten
sion, with the rest tape-recorded. 

After reviewing 84 transcripts and 
four tapes turned over by the USIA, 
the panel said that the conversations 
"wer~ recorded almost entirely with
out the consent of the -other party," 
except for four cases in which Wick 
mentioned taping after it began. 

While the report said that some 

witneMes recalled that Wick had 
asked their consent before taping, it 
said that Wick acknowledged that he 
aought such consent "very rarely." 

"The subject matter in the record
ings primarily covered USIA bt.L<;i
ness" and only a few references to 
personal matters, the report said. In 
denying a Freedom of Informa~ion 
Act request for the transcripts this 
week, the USIA contended that all 
of the conversations are "personal." 

Asked why personal conversations 
were recorded and transcribed. at 
government expense, a USIA spokes
man said that the practice was sim
ilar to scribbling personal notes? · 

The committee said that it would 
not release t_he transcripts, in order 
to protect the privacy of Wick's cal
lers, whom it said were "a cross·aec
tion of individuals." 

The material is "routine,"' the 
panel said, and it "does not reveal 
any abuse of the director's official 
position for political or personal 
gain, nor does it contain any s~te
ments which would compromise the 
integrity of the agency." . . ·' . 

The USIA spokesman said that all 
agency taping is being reviewed to 
ensure compliance with federal rules. 

Wick told the committee that he 
did not take seriously a federal reg
ulation against surreptitious taping 
because .. it had no teeth." 

DATE: ;;J;// -</1/ 
PAGE: f}-J ------



ibc ~t\u Uork mimes 
Wick Making History 

By William Safire 

WASHINGTON, April 26. - "He 
told me that be was doing it for his 
memoirs," Mid U.S.I.A. Direct.or 
Charles Wick's former secretary on 
NBC's ''Today" program, recount
Ingber boa's aecret taping of teie
pbooe calls in California while rais
ing money for th!? lJ80 Reagan cam
paign. 

Natalie Bellick recalled Mr. Wick 
bouting "that what be was doing was 
a part of history, and be WU living 
through it and be would appear in the 
history books. I felt it was unethical. I 
didn't maw it was illegal until I read 
about it in the paper." 

Up to now, all we have beard about 
Director Wick's motive in surrepti
tiously recording hundreds of his 
calls was bis insistence that it was 
merely for -.taking efficiency. 
For the first time, 90IDebody who 
worked for him bas stated the obvi
ous: that a 18C?'etly taped record of 
cooversations With the leading lights 
of the Reagan Administration would · 
form ttie basis of a much-sought-after 
memoir. 1be tape-memoirist would 
pin not merely fame, but fortune . 

Miss Sellick came forward when it 
was reported that the Los Angeles 
District Attorney, Robert Philibo
aian, bad decided to look into whether 
the U.S.I.A. Director may have 
broken a state law when be NCretly 
taped a reporter in California 011 July 
8, 1881, u a Senate report suggested. 

In Wubington D.C. IUCb secret tap
Ing by a Federal official violates Gov
ernment regulations, but Mr. Wick 
bas gone unpunished. In Florida, 
where Mr. Wick attached a suction
cup microphone to bis phone receiver 
to tape loog~ calls to bis Ad
ministration colleagues, the District 
Attorney of Palm Beach declined to 

, proeecute. 
In California, however, SectiOD 132 

of the Penal Code aays that ''eYefY 
perlOII who, intentionally and Without 
the consent of all parties to a confi
dential c:ommuoicatiOll, by means of 
any electronic amplifyiDg or record
Ing deYice, eawedropa cm or recorcfs" 
that CODYel'laticm ii IUbject to a fine 
upto $2,500 and up toa ,-r in jail. 

Mr. Wick la likely to argue that bis 
call to a Loi Anpl• 11lnel reporter 
carried DO apectation of COOfiden
tiality: " ..• If the penon I am talking 
to apectl to make • record of what 
we're diacuaing," be told a HOUR 
committee, "that would be different 
[from a conftdentia1 call)." 

What ii l'Nlly different ii the fact 
that eome Jaw enfurcement apocy is 
ftnally urvestiptina the Neret-tapin, 
career of Cbarl• Wick. Over IO tape 
~nta haVI! t- .-t"thatl • tnn 

but DO one bu been questioned under 
oath about knowledge of tapes that 
may have been 'made, deltroyed or 
concealed. 

1be Los Angeles probe must coo
ceutrate cm acta committed in Cali
fomia. The three-year statute of limi
tatiol:ls may already baw nm on 
tapes made during the ll80 cam
paign, and if any charge is to be made 
cm the 1881 call, it would have to be 
made before July 8 of this year. 

Aaistant District Attorney Reuben 
. Ortega expects to interview the 
U.S.I.A. Director in mid-May, on one 
of Mr. Wick's trips to bis home state. 
A key question: Any other California 
calls? Investigators lbould obtain 
from Mr. Wick's office the dates 
when be was tn California during the 
last three years. Then they abould 
talk to Miss Bellick's parade of IUC· 
ceaors - the names of six here in. 
Washington are readily available - 
who would have tramcribed the ~ 
Nttes brought back to Wubtngt.on by 
Mr. Wick. 

1be purpoee of IIICh inquiry would 
be to determine if any California calls 
- other than the one spotted by tbe 
Senate - were taped -=retly and 
transcribed. If 10, were IUCh tapes or 
tranacripts destroyed - and if 10, by 
whom, when, and cm whole orders? 

When a New York Times colleague 
and I began this line of quatiooiDJ 
last Dec. 26, Mr. Wick threw ua out of 
bis house. Alked 'during that inter
view if be bad been warned by-bis 
legal counsel against taping Without 
permissi011, and bad subeequently ex
amined the laws, be replied: ''I guess 
IO, yeah. M it were, it WU illegal 
Without the perlOO'S permillicm. h 

Alked if be bad taped in Florida, be 
wwered "no" (wbich turned out to 
be untrue). Alked about Callfomka, 
be laid "Not Without permilaklD." Be 
INllled reluctant to deny outrtpt 
any taping in Callfonda. I think bis . 
__.tivity to that taping WU the rus 
111D be then laid: "If you don't mind, I 
think I'll terminate tbil right DOW. I . 
don't bave COUDlel here.''. · · · 

Why pursue ane crony-appointee 
who Wi1lfullt lpored tootbltal rep- <. 
Jations and may have braan a Jaw? 
Became the Wk:lt furor caUNd the in
troducti011 of B.R. 4DO, wbicb ... ·· 
just been reported out of GoYernment 
Operations Committee, and of S. Dl5; 
10011 to come before Senate 1adid
ary; pusage of this legislation would . 
make taping of umuspecttng dtizms 
by a Federal official a Federal crime . . 

Olarlle Wick. DW'liDg home opera- • 
tor and husband of Mn. lleqan's 
best friend, wanted to be put~~ 
..,. tf •~t.. 11/'t,-1r 'hlll" -•-- tn ........_ 

DATE: 
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THuYHII~OUSE 

WASHINGTON 

Date __ ]_,_:;___,_<t_t/ __ 
Suspense Date __________ _ 

MEMORANDUM FOR: ~ 
FROM: DIANNA G. '6LLAND 

ACTION 

Approved 

Please handle/review 

For your information 

For your recommendation 

For the files 

Please see me 

Please prepare response for 
______ signature 

As we discussed 

Return to me for filing 

COMMENT 
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What's l\lew by Allan Ashman 

Florida court suppresses tape recording of murder 
FLORIDA'S Fourth District Court of 
Appeal reluctantly has suppressed as 
.evidence a victim's tape recording of his 
own muTder-the only evidence in the 
case-because it violated a state statute 
barring the unconsented interception of 
oral communications by one party to a 
two-party conversation. 

The court was confined by the Florida 
Supreme Court's precedent in Ff.orida V. 

Walls. 356 So.2d 294 (1978), but Judge 
Hersey, writing for a unanimous panel 
with Chief Judge Anstead and Judge 
Downey. certified the case to the 
supreme court as one presenting a ques
tion of "great public interest." 

Evidence was presented at the sup
pression hearing that officers investigat
ing an apparent homicide found in the 
victim's office a tape recorder containing 
a tape of a conversation betwe,en the 
defendant and- the victim concerning a 
business deal gone bad. The sound of 
five gunshots, moaning and , according 
to the court, sounds like the ~gushing of 
blood" abruptly ended the conversation. 
The victim's body had five bullet 
wounds. 

The trial court denied the defendant's 
motion to suppress the tape amd sen
tenced him to life imprisonment. 

Attempting to influence the Su preme 
Court's ultimate decision, Judge Hersey 
carefully distinguished the Wai f. deci
sion. in which the state conceded that 
the communication constitute d an 
" interception," a term used in the stat
ute but not defined. He argued that 
ascribing the customary meaning to the 
word would change the result w hen a 
recording is made by one party to a two
party conversation without any interven- -l 
tion by a third party. 

Judge Hersey noted that the s tatute 
defines "oral communication" as some
thing "uttered by a person exhibiting an 
expectation that such communication is 
not subject to interception under circum
stances justifying such expectation.,. 

Hersey noted , the state was without a 
case. " No matter how pernicious the 
'crime' of non-consensual recording of a 
conversation may seem to appear;· he 
remarked, "the crimes of homicide and 
extortion must certainly be considered 
vastly more heinous. To prohibit the for-

_ Drawing on the case, law regarding the 
reasonable expecta~ion of· privacy .. he , 

.; suggested . that_the defendant' S· mtent to : ~ . . . 
_ i hann the-victi.m:obijt~ted:an_y expec~.,;;~·7•• 

:;..,, .;tion of priva~ he.-~ig,b ·~ve.hail· .the '.,, 
; ~ . - ' • J privile-ge ;diss?>f:v~{-- . cfsotiod of gun 
~ ~ -~fife.">~ ;:;·:· :• . k -~ . ·-.~:: :: • 

. .- In Wa/f.flbe:s~stilllfad ~rcasct afte 
"'suppressi'on::-of.the taPEtfie: ~"ictim was ; 

.- ... alive to'..testify: .Eucm1fi1 ~·~e,jJudge~. 
·... ...::p .. ~"'!..- ;~ -~~ ;__:_ -..~ "'".;~- -: ~~ !- -

.• - :-..;,.."- -;,?- ... ·-
114 

mer by imposing a felony penalty is one 
thing; to inhibit prosecution of the latter 
by adding an exclusionary rule is quite 
another." 

(/n c iarranv v. Florida. March 14, 
1984 , 447 So . 2d 386.) 

i ,_ 




