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=
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For the files
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THE WHITE HOUSE

WASHINGTON

January 4, 1984

MEMORANDUM FOR FRED F. FIELDING
FROM: JOHN G. ROBERTSPAL,

SUBJECT: Florida Law on Recording
Telephone Conversations

The story in today's New York Times suggests that Florida
law governing recording of telephone conversations may be of
interest. Until October 1, 1974, Florida law was identical
to Federal law on this subject, excepting from the general
prohibition against interception of wire communications any
interception by or with the consent of one party to the
conversation. In 1974, however, the Florida legislature
repealed this exception and substituted an exception read-
ing: "It is lawful under this chapter for a person to
intercept a wire or oral communication when all of the
parties to the communication have given prior consent to
such interception." Fla. Stat. Ann. § 934.03(2) (d).

Since no exception covers one-party consent taping of
telephone conversations, we are thrown back to the general
prohibition. That general prohibition makes it a third
degree felony in Florida for anyone willfully to "inter-
cept" a wire or oral communication. Fla. Stat. Ann.

§ 934.03(1) (a). ™"Intercept" is defined as "the aural
acguisition of the contents of any wire or oral communi-
cation through the use of any electronic, mechanical, or
other device." Id. § 934.02(3). This is an awkward way

of prohibiting the recording of one's own telephone con-
versations, and it is clear that the statute was primarily
directed at the more common notion of third-party "bugging."
Nonetheless, the language of the prohibition can be con=-
sidered to embrace taping conversations to which one is a
party, a conclusion fortified by the negative pregnant
flowing from the explicit exception for taping conversations
with the consent of all parties.

The question whether the Florida statute prohibits recording
of one's own telephone conversations without the consent of
the other party was decided in the affirmative in 1981 by
the narrowest of margins, 4-3., State v. Tsavaris, 394 So.
2d 418 (Fla. 1981). -

As correctly noted in the Times story, a third degree felony
is punishable by imprisonment not to exceed five years and/
or a fine not to exceed $5,000.













































































































































































