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THE WHITE HOUSE 

WASHINGTON 

January 4, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERTS~ 

Florida Law on Recording 
Telephone Conversations 

✓-

The story in today's New York Times suggests that Florida 
law governing recording of telephone conversations may be of 
interest. Until October 1, 1974, Florida law was identical 
to Federal law on this subject, excepting from the general 
prohibition against interception of wire communications any 
interception by or with the consent of one party to the 
conversation. In 1974, however, the Florida legislature 
repealed this exception and substituted an exception read­
ing: "It is lawful under this chapter for a person to 
intercept a wire or oral communication when all of the 
parties to the communication have given prior consent to 
such interception." Fla. Stat. Ann. § 93 4. 03 (2) (d) • 

Since no exception covers one-party consent taping of 
telephone conversations, we are thrown back to the general 
prohibition. That general prohibition makes it a third 
degree felony in Florida for anyone willfully to "inter­
cept" a wire or oral communication. Fla. Stat. Ann. 
§ 934. 03 (1) (a). "Intercept" is defined as "the aural 
acquisition of the contents of any wire or oral communi­
cation through the use of any electronic, mechanical, or 
other device." Id. § 934.02(3). This is an awkward way 
of prohibiting the recording of one's own telephone con­
versations, and it is clear that the statute was primarily 
directed at the more common notion of third-party "bugging." 
Nonetheless, the language of the prohibition can be con­
sidered to embrace taping conversations to which one is a 
party, a conclusion fortified by the negative pregnant 
flowing from the explicit exception for taping conversations 
with the consent of all parties. 

The question whether the Florida statute prohibits recording 
of one's own telephone conversations without the consent of 
the other party was decided in the affirmative in 1981 by 
the narrowest of margins, 4-3. State v. Tsavaris, 394 So. 
2d 418 (Fla. 1981). 

As correctly noted in the Times story, a third degree felony 
is punishable by imprisonment not to exceed five years and/ 
or a fine not to exceed $5,000. 
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erred i" .a·· · :g t0 If'' a;:,p<:llant'· re ,Je>'. · 
eel i,,~·.r.,c::on" 350 So.2d at 124. Tiit 
failure to in:-.truct on the next immediate 
les,,er included offense (one step removed) 
constitutes e:rror that is per se reversible. 
See St.ate v. Abreau, 363 So.2d 1063 (Fla. 
1978) The requested instruction comes 
within that degree. 

To affirm this decision we would have to 
recede from Growden and Huff. We de­
cline to do so and therefore quash the deci­
sion of the district court of appeal with 
instructions to remand the cause for a new 
trial. 

It is so ordered. 

ADKINS, Acting Chief ustice, BOYD 
and OVERTON, JJ., concur. 

ALDERMAN, J., dissents with an opin­

ion. 

ALDERMAN, Justice, dissenting. 

I do not believe that the opinion of the 
Fifth District in the present ca.'-€ exprtSsly 
and directly conflicts with Growden and 
Huff on the same point of law. As pointed 
out by Judge Beranek in his opinion for the 
Fifth District, Growden is distinguishable 
because in that case the jury was precluded 
from considering robbery with a weapon, 
whereas here the instruction given ade­
quately covered this lesser included offense. 
380 Sc-.?.d at 1332. 

I, : ~.erefore, cone ude that this Court is 
v. it}, ,ut jurisdiction and that Red-lick·~ peti­
tior fu: ;-e riew should be den:;;,c Art V, 
~ 3(t>}3), Fla.Const. 

If wr did have jurisdiction, I would ap-
1,r •. l the dec;sior of the Fifth District. 

er. 

Supr.,-me Court of Florida. 

Feb. 12 1981. 

P..cht::.aring Denied March 18, 1981. 

In prosecution for first-degree murder 
of one of his patients, psychiatrist requested 
that certain evidence be suppressed. The 
Circuit Court, Hillsborough County, Harry 
Lee Coe, III , J ., entered nonfinal order 
granting psychiatrist's request, and State 
appealed. The Di. trict Court of Appeal, 
Danahy , J ., 382 So.2d 56 rt'. ·ersro in part, 
affirmed ir, part rem&ndPd and certified to 
Supreme Court the q J,.5t.ion whether re­
cord;ng of t.:c,~,, "'%ti,1r. by one of partici­
par,ts c:c,nc;t:t:i'.I " :r•tkn~j ~ion of wire or 
oral c.:,mmur,icatior, wi:.hin meaning of 
ch&.pte go,erning t-c-curit.· of communica­
tions and pi::ychiatrist raised issue on cross 
notice f Jr reYiew regarding validity of sub­
poenas dirt'•:U!d to his secretary and sup­
pression of office records produced pursu­
ant to subpoenas. The Supreme Court held 
that: (1) medical examiner's recording of 
psychiatrist's telephone conversation with 
him was unlawful interception of wire or 
oral communicatior. within meaning of 
chapter governing security of communica­
tions ; (2, psychiatrist did not have standing 
to ot.jl•('.t tr f,,r~ o• :--;:;-virt of process of 
subp<>er,as d:ir·,,, te. ,r. , er,ed upon his sec­
retary hui die i'avt su,r>1:ng to C'bject on 
Fourtr, A JT,cc • • t , ., r,' n<ls. and \3i ui-e of 
subp, ... · ~ du,·c 1.. _ n, d,c' no: violate psy­
chiatr,s· ~ Fc•., •ti: .~.r.•s.:r,c'"lent. r igh~ sinee 
subpoenBE wen- ne· .. :.- ,. ad and subpoe­
na~ na"': ,.: c11~ ,;, ~""t. n/L &"1~ 

Certifid 
1 

.e:-~,, n ;,'1<\.t'r,·d ;n the af­
firmati\.e, ,._.,ult of d· - , id t~,mrt's decisi,Jn 

approved 
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F'a. -E9 
Citr ..1- ;- .1.. •. i94 So.!d ~ , 

Eng:and, .J, , - "• .\ \.. ?ar-.s : \'·•1 

II, but dissented :o J.dmiss:bility of iocu­
ments, and filed opinion. 

Alderman J . :1 ncum::J with P·1!'·. !I 
and dissented ·.,nt'.1 r'.l.rt [, and filed '>pinion, 

· with which 3,,;d ~nd .'itcDonald, JJ., con­

curred. 

l. Telecammunic:itions e::,,491 
·• .\unii acquisition" in context of inter­

ception of wire ur oral communication, 
means to gain control or possession of a 
thing through sense of hearing. West's 

F.S.A. § 934.02(3). 
See publication Words and Phrases 

for other judicial constructions and 
definitions. 

2. Telecommunications ·11:=>494 
"Intercept" in statute proscribing dis­

closure of contents of unlawfully intercept­
ed communication, means to gain control or 
possession of a communication through the 
sense of hearing and through use of elec­
tronic or mechanical device. West's FSA. 
§ 934.02(3). 

See publication Words and Phrases 
for other judicial constructions 1.nd 
definitions. 

3. Telecommunications e::,,494 
Medical examiner's recording of :ele­

phone conversation with psychiatrist who 
was suspected of first-degree murder of one 
of his patie>1ts, without psychiatrist's con­
se'1t, was un!aw ul interception as defined 
by statute pr•)scribing such interceptions. 
We~t·, F.S.A. ~§ 934.02(:3\, 934.03(2)(d) 

4. Const;tuti,Hlal Law ~46(1) 

S,1~ ·-:ne ('ourt will not pass up,,n i.:on­
:;t1tu··,,,u' ;sSLl<:! .f case :an be de,•i<i..,,1 •rn 

other 5'vU ~,!~ 

5. Te!ern rimunkatfon;:; ?= 192 
Chai t.-r .{' ,H'.1,rg ,-ee:ritj of comm,­

nica•i )' - w.1;; nte• ltd • . .- a'for•.l t.r,)ad pr -
tection ~., pr;vate c,,rrm,,nica.t'••nS, e1 incirg 
grea ,:• -'flncer•, f,,r protecft:,ri cf ,1n,:'.; pr:­
vacy ;nr,_r -:s :n cJn ,t:-::.": >fl : a~ i0,­
feuer·1' ,,c• Wt>•t'3 F ;S -\ § 1•:'..1 '-':~1_::'.,(ri1 
l8 l.SC \ . ~;:,Li., · • 
AT" , 1,1 ' 

l~ ... ' . 1 . 

6. Te!ecomm ,mu:ation~ ~ t95 

Am<:!ndrn1::nt of statutt! to rtqu ire all 
parties to defined wire or oral comm,rnica­
tion to give pr.11r con ent to its intercept 
·.-as designed to ~roscrib€ recordin~ of tele­
phone conversation by one party without 
consent of other party. West' F." A. 
§ 934.03(~)(d). 

7. Telecommu11ieations 3::::> '91 
Where initial interception ,,f wirE 0r 

oral communi<.ation is illegal, recordi::g .:f 
that interception :nust likewise be tlleg;,.;_ 
West's F S.A. § 934.01 et seq 

8. Telecommunication!j <3=>491 
It is immaterial to pro~r analysis of 

chapter goverring -;ecurity of comm1.1ri 1
•,. 

tions that a recording may provide 'TIOrt 

trustworthy evid.,.,ce of contents of conver­
sation than mere oral testimony. West's 

F.S.A. § 934.01 et seq. 

9. Constitutiona Law e=>70.3(9) 
It is not for 5upreme Court to question 

policy judgment behind legis!ative mandate 
that while person who engages ;n te!ephone 
conversation run:. risk that another may 
later testify as to contents of that commu­
nication, he can at least be assured that 
conversation .vii! not be recorded without 
his consent, but it is for Supreme Court 
simply to app ly it. West's F S A. § 934.-
03(2X d). 

10. Witnes,;es <3=9 
If witness in criminal case appears in 

response to defodive process and faiis to 
interpose any objections to form or service 
of pro<>ss, witntss waives any right to be 

heard at later date 0n such matters. 

11. Criminal Law ~394 5(2) 
Ilteg-11 1ss1. 1 ce of subpoena to witness 

is not gr·,und~ f, ·r suppression of witness' 
evic'i:,nc.- ,n rrt:i,)11 o de endant in criminal 
ca,r .,; ,1,;t 0hJs::ct;,,ns to legality of su\.ipoe­
'la ar1: !)f:r,. r.a: ~o and may be asserted or 
•Nai ve-i nnly b) p.:r:mn ,ear-::hed or exam­

. r.e<l 

12 Sea l OP.!! and ~eizu~e::, 3;:, 7{26) 
Ps1chia1., .;; i'd not li..;\e star.ti r, r '.·, 

,)bject to form ,~ ,._. - . ', t' ,1f ort. ... r:, f b-
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poenas duce~ t.(:-curr, M!n P<! or r A ( • af: 
for office rect,rd,, tu\ (hd rave s~i,n: I, • u 
object on basi~ • 1-,rt• ~ cl- _ ubr• .er a< violated 
ps chiatrist's F v ... rth Am~ r,d mt-nt rights 
U.S.C.A.Const. Amtnd 4. 

13. SearcheE and Seizures <1=7(25) 

Fourth Amendment does not require 
that subpoena duces tecum be issued by 
detached magistrate. U.S.C.A.Const. 
Amend. 4. 

14. Searches and Seizures <:s:=7(25) 

Use of ubpoena that is properly limit­
ed in scope, rekvant in purpose, and specific 
in directive so that compliance will not be 
unreasonably burdensome does not consti­
tute unreasonable search and seizure under 
the Fourth Amendment. U.S.C.A.Const. 
Amend. 4. 

Jim Smith, Atty. Gen., and Peggy A. 
Quince, Asst. Atty Gen., Tampa, for peti­
tioner. 

Gerald C. Surfu5 of Lee & Surfus, Sara­
sota, for respondent 

PER CURIAM. 

The District Court of Appeal , Second Dis­
trict, has certified the following question 
for our resolution: 

F vrida S• 

State "· Tsavaris . 382 So.2d 56, 65 (Fl~ 2d 
DCA 1980). A: . .,.dditional issue i~ raised by 
Tsavaris on cross-notice for review rep,.rd­
ing the validity of suhpoenai; directed t(I 
Tsavaris's secret.a~ and the reversal of the 
trial court's suppression of the office rec­
ords produced pursuant to these subpoenas. 

WE answ.:r th~ certi ied question in the 
aff,rma·1\.e -\.~ w sa.aris". point on 

l. We refer on!~ to those items dt>,cribed m the 
subpoenas The trial co ... n fo·..111·:l that some 
n;,,ms not m,.nt.ioned ir. the svt,>·>biaS wt'rt not 
~:-.·,· ur- f-~t>l~ and, ,Junta,i':• Tri; pc,11,on of 
tbt tr1a1 J 1rie-'~ s. or:r: r ,s no: f>ef• .re u~ f(lr n·­
ne" 

er •,~• n' .ir·c:, W( hold that the district court 
. c,rn·ctl_i ,c·:trmined that only Tsavaris's 
;.c>cn :.or:, t.o whom the subpoenas were di­
ret'·t.ed har. staw'mg t(I object to the form or 
..,.,rv1c.. (l.r_ process of the subpoenas and 
that, b~ failing to object, she waived any 
sue:h ..lt-fects. We also agree with the dis­
trict court that uppression of the office 
recods. produced pursuant to the subpoenas 
v. a;: no, requi,ed by the fourth amendment 
to th.- l_" n;ted States Constitution.1 

r .:.rt I-Wire I nt.erception 

Loui• Tsi:1saris. who had been indicted for 
thE fir,.t-<l~gree murder of Cassandra Ann 
Burtor., one of his patients, mo,ed to sup­
pres~ certain evidence against him. One of 
the items he sought to suppresf was a tape 
recording of a telephone call he made to the 
medical examiner, Dr. Feeg-el, inquiring as 
to Miss Burton's autops} results. Dr. Fee­
gel answered this call on his speaker phone 
in the presence of a sheriff's detective who 
had just informed Dr. Feegel that Tsavaris 
was involved in the circumstances surround­
ing Miss Burton's death. The detective 
merheard the entire conversation over the 
speaker phone. Although not instructed by 
the detective to do so, when Tsavaris identi­
fied himself as the caller, Dr. Feegel turned 
on a recording device and asked Tsavaris to 
identify himself again.~ Tsavari~'s response 
and the remainder of the c,m\ _ !'Sation were 
recorded by Dr Feegel It 1, ths admissi­
bility of this record inr "'· ict ic now in 
issue. There is no dispuu that the testimo­
ny regarding this conver.;aLl,r eithe~ b} Dr. 
Feegel or by tht detect1H who overheard 
the convers&tior i: ari~- ,.,:,,L Tne district 
court so helcl and '! s, \ ar:- , .. ~,, not contest 
this holdmg ir. hi- ems~--, '- w r,.,.iuest. 

The trial c,:iur: grant.t. ~ .:. . ari, ', motion 
to supp res~ t hf recordinr o: thi~ telephone 
conversatior. t,r. thf basiF that it was an 
unla'"ful ir-h.:re, ;,t1or of ~ v -1;;: cornmunica­
tiun ir •. ,oiaci r o-" , •,c1pce- 934. The dis-

2. This cas,.. d,..,es no1 involve the issue of wheth-
er Lhe ir.terc.eptton was conducted by a law 
enforctment officer or a person acting under 
thf d;;f'ction ol a hrn enforcemem officer pur­
s:.ian: tc· ,,.ctwn 9~'-4 03(2)(c). Flonda Statutes 
(l97?) 
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,:ite ~s. ,'-a., ;94 So.2d ~18 

trict court affir'l'led ,\,, , ,u,i'l ,nlJ· because As notc:d by the district court, this Court 
it felt compelled to do ;o in ,ight of this need look no urther than our recent opin­
C-0urt'3 decision in State v Walls, 3.56 So.2d ion in State v. Walls to determine that Dr. 
294 (Fla.197 ). Feegel's recording is an unlawful interce(>-

3ection 934.,)ti. t"l,;rida .:'.ta1.ures (197:1.1, tion. In Walls a victim of extortion threats 
provides: recorded a conversation he had with the 

Whenever any ,,nre lr 0ra1 ,:')mmunica- extortionists in his home. At trial the al­
tion has been .'ntercepted, no part ~f the leged extortionists successfully sought to 
,ontents l)f such '.ommuri,:a· on ·1nd 10 1-iave the recordings suppressed oe"ause 
e•:!dence derived ~herefrom ay be rP:- they were in violation of chapter 934. This 
ceived in evidenct: '1 .my rri-1 1:•:"ring, or Court affirmed the trial court suppression 
ither pr0cee,1L-:g '?'1 .-r be for.., any court, ,Jrder and expressly held that the recordings 

6rand jur,, d.,partment, •Jfficer .igency, were unlawful interceptions. 
:-egulatory body, legislative committee, or 
other authority of the state, or a political 
3ubdivision thereof. if the disclosure of 
~hat information would be in violation of 
this chapter. 

(Emphasis supplied.) But for exceptions 
specifically spelled out in chapter 934, any­
one who willfully intercepts a wire or oral 
communication or who discloses the con­
tents of an unlawfully intercepted wire or 
oral communication is guilty of a felony in 
the third degree. § 934.03(1Xa) and (c). 
None of the exceptions listed in section 
934.03(2) applies in the present factual situ­
ation. There.ore, if the recording of Tsa­
varis's convcr;;ation by Dr. Feegel consti­
tutes an "intert:epti,m," no part of the con­
tents of such communication may be re-
ceivo::d into evidence 

(1-3] Intercept is defined by section 
934 02(3) to !!'tan the "aural acquisition of 
the ~ontents .Jf any .. ire or oral communica­
tion through ~he 1se 0f any electronic, me­
chanical, or other device." ·• Aural acquisi­
tion" means to gain control or possession of 
a thing throug!-i the sense of hearing 3 

Thus pursuant to section 934.02(3), "to in­
tercept" mean;,, to gain control or posses,iion 
of a communication through the sense of 
hearing and through the use of an electron­
ic or mechan ical device.• We think it is 
clear that Dr. Feegel's recording of his tele­
phone conversation with Dr. Tsavaris fits 
the explicit terms of the statutory defini­
tion. 

J. Webster' s Third New Intemat!Gr 11 D1,:w.n­
.1.ry (1961 ;na f,r, jged). 

(4] The Court reached a similar conclu­
sion in Shevin v. Sunbeam Television Corp., 
351 So.2d 7Z3 (Fla.1977), appeal dismissed, 
435 U.S. 920, 98 S.Ct. 1480, 55 L.Ed.2d 513 
(1978). In that case various newspapers 
mounted a wholesale attack upon the con­
stitutionality of section 934.03(2Xd), Florida 
Statutes (1979), which requires that all par­
ties to a conversation give consent be ore 
that conversation may be law ully inter­
cepted. The newspapers complained that to 
prohibit a reporter from :>ecretly recording 
conversations (such as telephone conversa­
tions) would unreasonably inhibit news­
gathering activities protected by the first 
amendment. We rejected the newspapers' 
constitutional claim and upheld the state's 
right to require consent of all parties. 
While petitioner points out that the term 
"intercept" was not squarely in issue in 
Shevin, the entire controversy in that case 
was premised on the fact that the recording 
of telephone conversations and the like 
would constitute illegal interceptions. 
:Moreover, had this Court believed that the 
recording of a conversation without the 
participants' con ent did not fit within the 
term "interception," we "tlost certainly 
would have decided the case on those 
grounds, for the Court ·11 not pass upon a 
constitutional issue if the ca...--e can be decid­
ed ·m other grounrls W te"I v. Sta te, 3.12 
So.2d 15 tFla 1976), Single~} v. State, 322 

-l. ~otahl~ •he ,,.1 · t;, ,:,,c~ ~ -,c s~.lk ir . .---ms 
,,f v.ir<"t.l ,._ ~.-," ,;r "ea\·esr' ,µping," or an~ 
•Jther ,..T r;- rr,;,.,r;; ,f aCGl!-r 1115 ·'1e :on,~ ' 
nt i rir i...r1f ,;0n 
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So.2d 551 {Fla1975\, Jone~ 1 CJtJ of S,.ra• 
sot.a, 89 So 2d 341; tFi&. ;956) 

[5] The hist<.,ry and rec-ent &rr,c:ndments 
to chapter 934 demon5trat.e that the act wa~ 
intended to afford broad protection to pri­
vate communications. Chapter 934, the 
Florida Security of Communiutions Act, 
was patterned after Title III of the Omni­
bus Crime Control Act of 1968, 18 U -~-C. 
§ 2510, et seq. Prior to 1974 the Florida 
act, like its federal counterpart, permitted 
the interc-eption of defined wire or oral 
communications when one party to the com­
munication gave consent: 

It is not unlawful under this chapter 
for a person not acting under color of law 
to intercept a wire or oral communication 
when such per on is a party to the com­
munication or when one of the parties to 
the communication has given prior con­
sent to !mch interception unless such com­
munication is intereepted for the purpose 
of committing any criminal act. 

§ 934 03(2)(_d), f 1a.~ t.at. (1973). ·1ec:uv 
~· 1 •. - .; f , •\.er, cnapter 74-249 . 

.,rr,~ nded the act to require 

-, •~ t(,nsent: 

It is lawful under this chapter for a 
person to intercept a wire or oral commu­
nication when all of the parties to the 
communication have given prior consent 
io such interception. 

934.03{d}(2), Fla.Stat. (1979) Thi!! 
amendment "was a policy decision by the 
Florida legislature to allow each party tc a 
conversatior. to have an expectation of pri-
•acy from intercept10n by another part~ to 

the conversation " Shevin \". Sunbeam Tel­
eris.ion C,orp .. 3Sl So.2d at 726-27. Accwd, 
State \'. J-;ew~-F-esf Publishing Co., 338 
So.2d 1313, 1316 (Fla. 2d DCA 1976). While 
the federal "'iretapping legislation envi­
sions that or,t ·. right to privacy must be 
subordinate tc. la"' enforcement interests 

5. Takt>n from the tape of the afternoon session, 
Florida House of Representatives' debate of SB 
459, on Ma~ 30, 1974. 

6. WE ar" a! a lo5s tc, uncierst and v t I h· di, 
trict cc,un "'en1 ~ .. • fa~-in thf o.t,~f'""'I/"'~ o: n.u, 
or cnn:rol:mf "•~d:,::----as tc• d1sa. O\• i.;. 0·xr 

"' 1,en vrit I i-t~ t0,..,-.c:nts to tht. i.,u:- ·.,..ition 
of ~ ( ,•1,· , - at , ,r .. "[t)h< [Fiorida~ Lel:-risla-
t urf \..,as cl• ,t-¥rr,::·ed a~ a rratter of state 
pub;it polic) trat tht ~:ght of an~ caller to 
thE- pri\aC. ' of},,,. conH,rs&tion iF of greater 
SO<iet.a! \alue thar the interes: ~cneo by 
permitting ea\;esdropping (,r wiretapping." 
State r. Walls. 356 So.2d at ~6 (quoting 
from Markham v. Markham, 265 So.2d 59 
(Fla. 1st DCA 1972), affirmed, 272 So.2d 13 
(1973)). Fl 

·-=---=--'f ede al act. 
[6} Equally certain is the fact that the 

1974 amendment to chapter 934 was de­
signed to proscribe the method of intercep­
tion used in this case. On the floor of the 
Florida House of Representati, es, the only 
recorded debate on the t"' •-party consent 
requirement of section 934 03(2)(d) wa$ this 
comment by RepresentativE Shn,ve· 

With no further debaU::. tht bil: j,ass.-d the 
House 109-1. We reg&rd t)-, s ;vllf .,r,d un­
contested comment as telling e ·idt-r,ce of 
the unlawful nature of Dr. F t>ege:·~ -e,'ord­

mg. 
The district court decision ir. r~avaris 

goes to great lengths to com·im:t th., ,ourt 
that State r. Walls was incorrect)} deeided 
and should be overruled.6 We remain whol­
ly unpersuaded The district court ration­
ale proceeds on two faulty premises. The 
first i< that the terrr· "interception" means 
only an inter.:ept.ion of a communication in 
th course of trdn~rissior: and before arriv­
al of the commumcat1or. at tn"" receiving 
end. In other ord~ , a classic '·wiretap." 
But the federal case~ cited b~ the district 
court simply do not suppor, this proposition. 
The primary case relied upon ior this first 

recent decision, State 1. News-Press Publishing 
Co., 338 So.2d 1313 (Fla 2d DCA 1976), on the 
"'interception'" issue. Obviously, we think 
State \. News-Pres.< is persuasive and was 
·,;l-it,, d"cided on that issue 
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premise 1s Rathbun v. L'ntted St:i•e.;, ,355 
U.S. 107, 78 S.Ct. 161, 2 L.Ed.2d 134 (1957). 
In Rathbun the Supreme Court con:iidered 
whether a former provision of the Federal 
Communicat',!~.,, Act, ~7 [;3 C. ~ '10!5. was 

violated when ,rne of two parties t(, a tele­
phone comersa.ion permitted a po:ice offi. 
cer to 1isten ·r. .rn an ~xre,.:iion ph0ne. The 
Court found n,, nterception ~nd<.'r s.1e ~acts 
presented, ~•-• ~ -::·pres ly {T':·'1'1ded ·, ieci­
sion Ul)(m ;:r<:: ·-'d that seLt:0n ri05 ,..trmits 
:in interet_,~. ,., .,ith ,>ne ,iarty';; _,,rsent, 
and that )H':: µ.: ~~y ha,l , n ;"act .:on.,ented to 
the interctp.:;,m 

The telephone extension is a widely 
used instruwent of hor:1e and office, yet 
with nothrng to evidence congr!:ssional 
intent, petitioner argues that Congress 
meant to place a. severe restriction on its 
ordinary use by :mbscribers, . . . The 
clear inference (of the statute] is that one 
entitled to receive the communication 
may use it for his own benefit or have 
another use it for him. The communica­
tion itself is not privileged, and one party 
may not force the other to secrecy merely 
by using a telephone. 

3f?5 U.S. at 109-110, 78 S.Ct. :it 162-63 
(footnote omitted). As Mr. Justice Frank­
furter points out in his dissent in Rathbun· 

The fact that the Court relies on "the 
consent of one party" evidently implies 
that it would not be without the purview 
of § 605 for a police officer to conceal 
himself in a room of a house or a suite of 
offices having 5everal "reg,1larly used tel­
ephone extensions" and surreptitiously to 
utilize such an extension to overhear tele­
phone conversations. 

355 U.S. at 113, 78 S.Ct. at 164. Based as ;t 
is on a statute requiring the consent of only 
one party to an interception, Rathbun is of 
no value in properly analyzing the Florida 
act, which requires the consent of all par­
ties. Accord, United States v. Harp,: ', 49:3 
F .2d 346, 349 (10th Cir 1974). .Moreo er, 
Rathbun says nothing in dupvr of the 

7. Some ._.f the cases .:iced as au,~ , .n•~• ,Je 
L n,,ed ~. ,,;,, '•. Bast-1ne 526 f .:j 9- 1;:., C,r 
1°--·,,. ,.,,, de .. •cd J2'i LS ·r, _,..: ,,_r 21-.> 
!~ L Ed . .:'d -:97 (19itil· A.m,lt:-·· !. -" _ ='' 
L, F".2d 17 (9th Cir 196"): ·n,, . \1, ~~ 

proposition that an intercepc'on must be an 
acquisition between the speaker and the 
receiver. 

The other case cited by the district court 
in support of its interception theory is 
Carnes v. United States, 295 F.2d 598 (5tr 
Cir. 1961), cert. denied, 369 U S. 61, 82 
S.Ct. 949, 8 L.Ed.2d 19 {1962). Carnes in­
volved the recording of telephont conve~a­
tions hy means of an attachment on a phone 
rece1vtr. In finding no ·nterception under 
the:cie fact.9, the Fifth Circuit made bare 
reference to the view that an intercept re­
quired the listening to occur between the 
parties. But as in Rathbun, the decision in 
Carnes expressly relied upon the act that 
one party to the conversation had consented 
to the recording: 

The significant fact in the cases where 
eavesdropping has been approved is that 
a third person is listening to a conver:ia­
tion directly, or indirectly through an 
electrical device, with the oonse11t, and 
often assistance, of one of the parties 
and that the other part1 does ,ot know 
that his words are overheard. 

295 F.2d at 602. In ary event, Carnes has 
been substantially undercut if not overruled 
by the recent decision in United States v. 
Turk, 526 F .2d 654 (5th Cir.), cert. denied, 
429 U.S. 823, 97 S.Ct. 74, 50 L.Ed.2d 84 
(1976), where the F1ftn Circuit held that the 
recording of a telephone conversation, such 
as that involved in the present case, was 
clearly an interception 

(7-9] The second premiS€ under! ·ng 
the district court decision in Tsa vari.s is that 
tape recordings do not differ in principle 
.rom testimony as to the contents of con­
versations, and recording'3 have the advan­
tage of furn ishing trustworthy evidence 1 

The response to this contention is twofold. 
F1r,,t, the case,, cited all construe statutes 
which perm:t an interce ·tion with one par­
ty' co11S€nt. In upholding the use of re­
cordings where one party has consented, 

rnc • 1,;- '< J Super. 271, 400 A 2d 30 ( 1979); 
Scar~ 81r15e, 240 Ga 501,241 SE2d 213, 
ce,-: J,.,,,.- ' ,!Jf: US 945 98 S.Ct. 2847, 56 
l.Ea ~' --,.- !'-'-,i. 
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these ca:,,!.'S art · , ·, ·:, : -:i · i,r l ha. ,, 'it rt 
the initial in ten, ,r : ,, , i< I t :, 1 ,-; tc• ,, tns 
record;Pg of tl-,"' ,r·, -,q>'..1 •t, E:a f 1· 

McDf:rmott, 167 '\.J S,,per 271, 40(1 A 2d 
830 (H/79), a cast relied upvn bJ tht- dbtrict 
court, makes thi~ explicit st.ikment. 400 
A.2d at 834 . Accurd, Amsler v. C. nited 
States, 381 F.2d 37, 50 '9th Cir. 1967). Con­
verse!), where undtr the Florida act an 
initial interception i~ illegal, the recording 
of that intercept.ion must likewise be illegal. 
Second, it is absolutely immaterial to a 
proper anal sis of chapter 934 that a re­
cording may pro\·idE- more trustworthy evi­
dence of tht contE-nt& of a conversation than 
mere oral testimony. This would be just as 
true of a conversation recorded under pat­
ently illegal circumstances. I ri a aw 

1'1t· a p,..rson who engage 

Part II-Subpoenaed Records 

Proceeding next to the issue of the sub­
poenaed records, the pertinent facts follow: 

On Monday morning foIIowing Sally 
Burton's death on Saturday night, detec­
tives from the Hillsborough County Sher­
iff'i: Department interviewed Chris Carl­
ton, Dr. Tsavaris' part-time secretary. 
Appci.rently Dr. Tsavaris' office records 
were descrihed and discussed in that in­
ttrview. Mis. Carlton declined to F1V£ 

the detective;;. any of the records or mior­
mation from the records, stating that this 
information was confidential and d1;.idc~ 
~ure would b!- unethical. 

Later tha~ same morning four detec­
tives from the Sheriff's Department and 
an assistant state attorney went to Dr. 
Tsavaris' officE. One member of the ;1a•­
ty served two subpoenas duces tecum on 
Jean Jones, Dr. Tsavaris' full-time secre-

8. Indeed. it does not s.eem unreasonable to con­
cludp tha· th!- nonconsensua! recordinf oi 2 

tf·lephon~ conven.at,on. by itself 1c " pt en, 

:.ar. Eoch c;uhpoena v. as addressed to 
"cust{)cb,n of rerords, 4600 Habana Suite 
28, Tampa. Fla. (Office of Dr. Louis Tsa­
\aris)" Each commanded the "custodian 
of records" to appear before the state 
attorney instanter. One subpoena direct,. 
ed that she bring with her all medical 
records relating to Cassandra Burton 
a/k/a Sally Burton, a/k/a Sandra Bur­
ton. The other subpoena directed the 
custodian to bring with her the personal 
appointment book of Dr. Tsavaris for the 
month of April, 1975. 

Jean Jones thereupon went with two 
detectives to the office of the state attor­
ney and there turned over to the state 
attorney four sets of records from Dr. 
Tsa\·aris' office. Personnel at the state 
attorney's office made copies of those rec­
ord~ and returned the originals to Jean 
.lones. · 

The office records thus obtained by the 
stau- attorney were (1) sign-in sheets 
u~_.d for group therapy sessions, on which 
tht pa·.:pnts signed their names and their 
,. T,n,ent~ about their feelings; (2) Dr. 
"";,<- \ i1'"iF · app0mt ment book, showing his 
dai: appointments with patients, both 
gr ,up~ and individuals; (3) a telephone 
lectger used to log incoming calls to Dr. 
Tsavaris' office and to note calls which he 
requested his secretary to make; and (4) 
Sally Burton's medical records. 

With the exception of Sally Burton's 
medical records, Jean Jones maintained 
all of these records for Dr. Tsavaris in her 
capacity as his secretar~. Both the ap­
pointment book and the telephone ledger 
v. en kept on her desk A fte:- i: group 
sessi(;r. either Jean Jones or Chris Carl­
ton made a record of attendance and put 
tht si1,;"TI-in sheet in a file for that particu­
lar f.'T'OUp. 

State \. Tsavari_, 382 So.2d at 66-67. 

T sa\ ~ris arf1.1ed to the district court that 
1ht' stall attorm:: had obtained the subpoe­
m1ed 1 ,ff ice records in violation of his right 
to be free from unreasonable searches and 

c10us and mtrusi, 1- act wc,rth_, of )Pgislative 
prnscr1pllor 
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seizures. He :urther con .E~('":1 that the court found no violation of the fourth 
records should be suppres,,~d because the amendment. Relying upon In re Horowitz, 
subpoenas were de ective and improperly 482 F.2d 72 (2d Cir. 1973), cert. denied, 414 
served. 1'savaris also argued in the district US. 867, 94 S.Ct. 64, 38 L.Ed.2d 86 (1973), 
court :hat his fifth amendment :,ghts were which traced the developmtnt of the United 
violated by the production of these records, States Supreme Court's position on the ap­
but he ,-fves not make this argument before plication of the fourth amendment to a 
us.' His brief on the merits is limited to his .subpoena duces tect.. 'Tl and which was cited 
chal!e 'lg~ to the di trict court's holding on with ::i.pproval by the L'nited States Su­
standin15 .rnd to his claim of fourth amend- preme Court in Fish.,r v. United States, -!25 
ment ·,iol1tion. U.S. 391, 96 S.Ct. 1569, 48 L.Ed.2d 39 (1976}, 

{10, HJ The district court correctly de­
.ermined that the duty rested on Tsavaris's 
secretary to object to the form of process 
served upon her. As stated by the district 
court: 

(l]f a witness appears in response to de­
fective process and fails to interpose any 
objections to the form or service of the 
process, the witness waives any right to 
be heard at a later date on those matters. 
Coleman v. State, 134 Fla. 802, 184 So. 
334 (1938). The ]legal is.mance of a sub­
poena to a wi tneSl! is not gr0unds for 
suppression of the witm:-.,; ~vidence on 
motion of the de en,iart in a criminal 
case. Ohjections to the legality of a sub­
poena ire personal to and may be assert­
ed or waived only by the person searched 
or examined. "It was never heard that 
the de.en<lant could object to the viola­
tion of the privileges of others not 
claimed by them becau e that violation 
discovers e\ idence by which he is convict­
ed." Sachs v. Government of the Canal 
Zone, 176 F.2d 292 (5th Cir. 1949), cert. 
denied, 338 U.S. 858, 70 S.Ct. 200, 94 
L.Ed. 525 (1949) .... 

382 So.2d at 67. 

(12] Although Tsavaris did not have 
standing to challenge the form or service of 
process of the subpoenas, he did have stand­
ing to object to the subpoenas on the basis 
that they violated his fourth amendment 
rights. Considering- Tsavaris's claim that 
his rights were vioiated becau5e the :,Ubp<"o€­

naed records .vere the product ->f :i war­
rant ess se,,rch and 3eizJre tb· ·ii.--trict 

9. Con~eque .. t., Ne nci·•• ·e no oi:,.c<ior -,.·ith 
respt\:t to :in JI'd "idt111's .nanc..Jk ~ :c .ssc:'"1 p4)r 

upc 'ht! ef"· ·· ._,. cf ;ir -~F+'- J1r.er. •,-,-,, :•,a! 

the district court accurately determi ritd 
that as far as the fourth amendment is 
concerned, the •Jnly requirements are that 
the subpoena must not be unduly burden­
some and the subpoenaed documents must 
be relevant in purpose. In the present case, 
as the district court points out, no claim was 
made that the subpoenas were overbroad or 
that the evidence sought is not relevant. 

Relying solely on Coolidge v. New Hamp­
shire, -i03 U.S. 443, 91 .Ct. 2022, 29 L.Ed.2d 
564 (1971), for his fourth amendment chal­
lenge to the subpoenas, Tsavaris argues 
that the production of his papers could not 
be required without the intervention of a 
detached magistrate. C-00/idge involved a 
search and ,eizure pursuant to a search 
warr-ant which had not been issued by a 
neutral and detached magistrate. The Su­
preme Court held: 

We find no escape from the conclusion 
that the seizure and search of the Pontiac 
automobile cannot constitutionally rest 
upon the warrant issued by the state 
official who was the chief investigator 
and prosecutor in this case. Since he was 
not the neutral and detached magistrate 
required by the Constitution, the search 
stands in no firmer ground than if there 
had been no warrant at all. If the sei­
zure and search are to be justified, they 
must, there ore, be justified on some oth­
er theory 

--103 U . at 45.3, 91 8 Ct. at 2031 
The State re3ponds that the present case 

in volve:d is;;uan.:e of a ,mbpoena, not a 
se:1rr. . ., •;1,-arra11t. an- l trwrt ·s no requiremt!nt 

en,; • __;n< JC.t"'' .. ".!hp<IP.naed dixuments 
.JC~ ~ ... !""~·· 1-.-- n .. )1 _.J 
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t ,at & '-Ut, ,,em, \,. ·<Jt:d by c. l1:l.1ct1e\l 

magistr11u J! i,.~gu,.:-s that tht- dictnr. 
court C'orrt(tl) reH,~c,ed the t ial c,,urt':­
order supr-ress· ng :ht r,fficE rec ,rds. 

[13] Wt are not J1tn,ad,-d h::, Tsa.ari,'s 
arg ument which is cvntrar~ to µreced,rnt 
established by the Supreme Court of the 
United States. The fourth amendment 
does not require that a subpoena duces te­
cum be issued by a detached mi:.gistrate as 
Tsa\ ari& now suggests. Alt.hough in the 
early decision of Boyd v. United States, 116 
U.S. 616, 6 S.Ct. 524, 29 L.Ed. 746 (1886), 
th£- Supreme Court declared that the fourth 
amendmE-n applied to subpoenas duces te­
cum in the same manner in which it applied 
to search warrants, the Supreme Court re­
treated frvm this broad view in subsequent 
deci ions. 

In Hale ,·. Henkel, 201 U.S. 43, 26 S.Ct. 
370, 50 L.Ed 652 (1906), the Supreme Court 
announced that the search and seizure 
clau;-e of the fourth amendment was not 
intended tc, interfere with the power of 
court.c; to compel the production of evidence 
through a subpoena duces tecum but fur­
ther explained that a test of reasonableness 
should be applied in considering v. hether a 
subpoena duces tecum amounted to an un­
reasonable search and seizure. Applying 
the test of reasonableness, it held that the 
particular subpoena under review was too 
sweeping in its terms to be regarded as 
reasonable. Cf. Consolidated Rendering C-0. 
,·. Vermont, 207 U.S. 541, 28 S.Ct. 178, 52 
L.Ed. 327 (1908), wherein, employing this 
test of reasonableness, the Supreme Court 
e forced a subpoena because it described in 
reasc,nable detail what was to be produced. 

Oklahoma Press Publishing Co. v. Wall­
ing, 327 U.S. 186, 66 S.Ct. 494, 90 L.Ed. 614 
(1946), involved the issuance of subpoenas 
duce tecum by the wage hour administra­
tor in thf course of an investigation pursu­
ant to the Fair Labor Standards Act, which 
were challenged on the basis that they vio­
lated the fourth amendment proscription 
against unreasonable searches and seizures. 
The Supreme Court found that there was 
m, fourth amendment violation and ex­
plained that thert wa..s. a misconception of 

::it ! ·,.·:p &n,•.nomrn'.'~ functinr as i~ relat­
e," tu - .',,•oer.a, and tli.,: '.,h1, rni-.eonception 
,a_v Mlr the inent·.- :auon of cases involv­
ing "ftgL ~at: ·e" or c·(lnstruch·e search ~ ith 
ca. tc$ of ac.;;al .tar-l'h and seizure. The 
Court hE-ld tliat, if th£- ••,u• . i •. rr,f r imtcnt 
~ as applicable at all 1,0 thE: subp,.,enas in 
question, at the most. it t•8l~ t:nsures rele­
\'ancy and guards lig-ainst a huse of too 
much indefiniteness or breadth in the 
things required to be particularly described 
Oklahoma Press r. ·wa1i;ng, 327 l'.S at 208, 
66 S.Ct. at 505. s~ alsu. See L Seattle, 387 
U.S. 541, 87 S.Ct. 1737, 18 L.Ed.2.d 943 
(1967). In United Sts. tes 1. Dionisio, 410 
U.S. 1, 11-12,· 93 S.Ct. 764, 770, 35 L.Ed.2d 
67 (1973), the Court reiterated: "The 
Fourth Amendment provides protection 
against a grand jury subpoena duces tecum 
too sweeping in its terms 'to be regarded as 
reasonable.' Hale v. Henkel, 201 U.S. 43, 76 
[26 S.Ct. 37u, 379); cf. Oklahoma Press Pub­
lishing C-0. r . 'Walling, 327 U.S. 186, 208, 217 
[66 S.Ct.. 494, 505, 509)." See also, United 
S tates i · '\fart. , 410 U.S. 19, 93 S.Ct. 774, 35 
L.Ed 2d 99 (1973). 

The di~·.i nction between searches and sei­
zureF and i-ubpoenas insofar as the fourth 
amendment's application is concerned was 
again made by the Supreme Court in Fisher 
v. United States, 425 U.S. 391, 96 S.Ct. 1569, 
48 L.Ed 2d 39 (1976), wherein the Court 
stated that the fourth amendment protects 
against seizures without warrant or proba­
bie cause and "against subpoenas which 
suffer from 'too much indefiniteness or 
breadth in the things required to be "partic­
ularly described," ' Oklahoma Press Pub. 
Co. V. Walling, 327 e .s. 186. 205, [66 S.Ct. 
494, 505) (1946) .. ' ' 425 U.S. at 401, 96 
S.Ct. at 1576 

[14) The use of a properly limited sub­
poena 11,~0 not cvn. t;tute an unreasonable 
searc· and seizure under the fourth amend­
ment. AJ :h::tt is requ,red i~ that the sub­
poenat'd rr akn.,ls t>" rele, 11nt tc the: inves­
tigation t){-;ng conduet.ed and that the sub­
poena not he o erly l:,road or burdensome. 
A v :,pe sub;lfw;,,::. ~ t,nf" that is properly 
lirr i·.ec ·r, ~:'ijlE.. relt, ant ir, purpose, and 
s;,ecifH: H, ,· r ,. t ·1q-• sc, that c·omplia1,t.t:. ~,jl) 
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not be unreasonably burdensome. See In summary, we hold that Dr. Feegel's 
United States v. Palmer, 536 F.2d 1278 (9th recording of Tsavaris's conversation with 
Cir. 1976); In re Horowitz. him was an unlawful interception of a wire 

In the present case, the district court 
correctly observed: 

No claim has been made that the sub-
poenas duces tecum in this case were 
overbroad or that the evidence sought is 
not relevant. Neither claim would be 
successful. Accordingly, we hold that the 
requirements of the Fourth Amendment 
were met with regard to the 5uhpoenas 
duces cecum in this case. 

State v. Tsa va.ris, 382 So.2d at 71. The 
district ourt fun:her appropriately re­
marked: 

We pause •,0 observe that, :n •Jur view, 
the procedure ollowed by the :!tate in 
thi~ case-that. is, using subpoen.t.'- Juces 
tecum to obtain the evidence ·t .rought in 
connection with ;t,s investig·1 ti1,n of Dr. 
Tsavaris-·.vas much le.'.13 intrusive than 
wouid have been a search pur.,,,ant to a 
search warrant. O'Connor v. J1Jhnson, 
Minn., 287 ~.W.2d -100 {1979\. We see no 
basis for criticizing the ::1tate or -:hoosing 
to use subpoenas duces ~ecum to obtain 
the records in question in lieu of seeking 
the issuance of a search warrant, assum­
ing there was probable cause for 3Uch a 
warrant. 

382 So.2d at 71 (footnote omitted). 

Subpoenas duces tecum are different 
from search warrants and are indisputably 
less intrusive. While there is no opportuni­
ty to challenge a search warrant, a subpoe­
na duces tecum is subject to a motion to 
quash prior to the production of the re­
que;ited materials. While a search warrant 
may involve the police rummaging through 
one's belongings and may invol,e the threat 
or actual use of orce, a ubi:~Jt'ca duces 
tecurn requires the subpoenaed per.,,m to 
bring the materials sought at a time and 
place described in the subpoen;i See ~ta.r>­

ford Daily v. Zurcher, 353 F .8upp 124 1 ~ D 
Cal.1972); Hynes v. Jf'oscowitz, M ~ Y 2d 
383,406 N.Y.S.2d 1,377 N E.2tl -M6 ,, · .\pp 
19781, .Jppeal dismi:;seJ, -139 l, , ".'. lG 

.Ct 10•· ~ r F'.l 2c1 ~tfi I JCl:" 

or oral communication within the mean'ng 
of chapter 934. Further, we hold that the 
subpoenaed records are admissible and the 
district court correctly reversed the trial 
court's suppression of these records. 

Accordingly, the result of the district 
court's decision is approved. 

It is 30 ordered. 

SU DBERG, C. J. and OVERTON, J., 
concur with Part I and II. 

ADKI~S, J ., concurs with Part I and 
dissents with Part II with an opinion. 

ENGLAND, J ., concurs with Parts I and 
II, but dissents to the admissibility of docu­
ments with an opinion. 

ALDER\fAN, J., concurs with Part II 
and dissents with Part I with an opinion, 
with which BOYD and McDO ALO, JJ., 
concur. 

ADKINS, Justice, concurring in part and 
dissenting in part. 

I concur in Part I of the opinion holding 
that the recording of the Tsavaris-Dr. Fee­
gel conversation was an unlawful inte cep­
tion. 

I dissent from Part II of the opinion 
authorizing the seizure of private papers by 
use of a subpoena duces tecum. 

In the first appearance of this case ( Tsa­
varis v. Scruggs, 360 So.2d 745 (Fla.1977)), 
four members of the Court held that Tsa­
varis wa.s not entitled to immunity because 
of the 3eizure of his office records. Three 
judges re rained from expressing any view 
on the ·1ue:;tio'l of whether the materials 
from T,avari ' o fice should be suppressed. 
One justice stated that "the law enforce­
ment authcr'tie:s in the instant case may 
ha~e Jr:,·,tingly victh1:ZE<l Dr Tsavaria 
for ,vh>l, h-= i.a.~ re~•-"1""' under an a.ppro­
priaf c 'Ti , , to 3u ,i-res:1.'' Id. at 754 . 
Thret JU;,t\t<.'~ u~•intd that. Ts.., vari:1 ~as 
~r--a· l ·r,;~,~ it1 As ::1tated by Justice 
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The triai _1uugi:- in ar;a]_-ring '.lit- , ns 
in Tsai aris i. Scrugp, su;,ra. < ,rr ... ctl) re­
ceh,ed the implied rr;••:,c..ge t1'at :he rn<,'.lon 
tc sup1,ress hould be gr.,nted. Iri my op n-
ion he followed our dir1:-dions. · 

The majority say. that Tsa.·,aris' s.-cre­
tary, to whom the subpvenas were directed, 
had standing to object to any defects in the 
subpoenas and that, by failing to object, she 
wai\·ed any defect. 

As stated by Justice Alderman in Shapiro 
, State, 390 So.2d 344 (Fla.1980): 

First, we note that the trial court's con­
clusions of fact come to us clothed with a 
presumption of correctness, and, in test­
ing the accuracy of these conclusions we 
must interpret the evidence and all rea­
sonable deductions and inferences which 
may be drawn therefrom in the light 
most favorable to the trial judge's conclu­
sions. State 1·. Nova, 361 So.2d 411 (Fla. 
1978). 

The original record discloses the follow­
ing findings and conclm.:ions by the trial 
judge: 

I feel zhat Dr. Tsavaris has a constitu­
tional Fourth Amendment right to be se­
cure in his offjce ligainst unreasonable 
.~arch and seizures of his papers and that 
he, in the1,e circumstances, had a reasona-
1,Je expectation of pri"·acy to these docu­
ments. And that primarily I did read 
• y llal>use~ at leru t of all tht- cases that I 
took out of here 

Primaril~ the cases M . Cannella cite 
deal. I believe, witt third party cases and 
I don't believe that the law would treat 
his per.:-c,nal ~cretary as a third party in 
,.neSE: circumstances to come within the 
purvie\\' of those cases. 

I recommend that the State Attorney 
has a duty and obligation to issue subpoe­
nas and subpoenas duces tecum, but they 
cannot be used to abrogate a Fourth 
.l\ mendment to the Constitution of the 
State of Florida and the United States 
Constitution. They are not based on 
probable cause and they don't have the 
,·q'.Hl.ll> as ,mport.ant element of a neutral 

nd detached juagc pa.<Ssing on these sort 
• " sit uatiom And · .. ~ a uthorize the State 

tc .. u~1 "''' .. ;~ :: 1 ~1 ,1. ,~uc...: ~ kcLn- and 
gc , u'. an,] '-c i:c .~1 E mattt:rs • a: are 
paru, ularl~ lt< _rillc'd t.huein and take 
th£ pi,.ition. "md may turn out to be 
the right po. it.ion, that even assuming 
that th£- parties do not have to comply 
with the subpoena duces t.ecum, that all 
they han · to do is say, "no, I am not 
complying with them," then go in and be 
heard in a court of law, is somewhat 
analogous to me at least in a situation of 
stating that you can or cannot resist an 
unlawful arrest. 

There is a valid distinction, obviously, 
when you are resisting ·arrest. There is 
violence involved, and we are not contem­
plating violence here. But, in Florida we 
decided that you must comply with an 
unlawful arrest and then you have your 
remedies later. And that you can't in the 
streets say, "Well, this is an unlawful 
arrest, therefore. I am roing to resist it," 
and law and order breaks down. 

And that is the situation we are con­
fronted -with here; that the secretary is 
supposed to, in effect, say, "Well, I am 
not complying with what appears to be a 
lawful court order. I am not going to 
comply with it." 

Number one, I don't think it is good 
public policy, and, number two, I think 
it's, for whatever it is worth and maybe it 
is worth nothing, unreasonable to expect 
that citizens faced with subpoena duces 
tecum or invalid search warrants are ~ 
ing to be kno"'Jedgeable enough to resist 
them on the spot 

Therefore, J think tha: th.;se matten 
that have beer: sE-iwd her ... and thf' man­
ner in \\ hid, the) have been seized, 
als<r-I don't kflov. that on the matter of 
Mr. Freeman is,-u;ng tht or serving the 
duce, tecum, J don';, believe I am going to 
pas& on that or make any mention of that. 

Mr. Cannella makes a go,>d argument. 
Of course, Mr. Surfus does, too. I don't 
know that it is nec-t~sary to decide wheth­
er or not a State Attorney can serve that 
which he's authorized to issue. 

However, I think that perhaps I should 
comment, in the e\ent that l am wrong 

m my 
in the 
ruling 
of th 
only &J 
said, 'i 
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we W1 

them,' 
untar.:: 
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wasn•~ 
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ruling, I further want to state that state of Florida. If a mistake is made 
event that I am wrong in this during an investigation of a crime, our duty 

that in my judgment that portion is to a.pp y the case law an sta uto law, 
the items seized which were seized even if a suspect. got?!! free. We should 

'. aft.er the Assistant State Attorney never recede from well-established prece­
"We/J,. if you don't give them to us, dent in order to correct. an obvfous error 
'k-ill go get another warrant for made by law enforcement or prosecuting 
"were not given up freely and vol- officials. ~U bilit and certaint in the law 
'ly, were given up only under an are more important titan conVJcting any one 

lied: coercion and were not, consent suspect. I firmly believe that the law en­
" given and there was no waiver of forcement officers and the prosecuting offi­

right.s there. That, even in the event cers are guided by good intentions, and I 
wrong, I think those portions that also believe that those same o ficers and 
secured that were not mentioned in same prosecutors are more int.erested in the 

sulipoena duces tecum, even tlioug preservation o established legal principles· 
·ven up voluntarily. were given up un- than in the prosecution of one suspect. 

alt unintentional compulsion of the 
(Emphasi added.) I would answer the cerf 1ed question in 

the af innative and hold that th recording 
majority opinion complet.ely ignores 
fmon as well as the specific find­
the tria ju ge by holding that the 

ce. was admh1sible because Tsavaris' 
tary failed to object. Unbelievably, 

- ma·ority opinion authorizes issuance of 
ubpoena duces tecum by a prosecuting 
mey so long as it is "properly limited in 

, relevant in purpose, and specific in 
ive so that compliance would not be 

·lll[rea.i:innably burdensome.'' The majority 
inion does not require the exist.ence of 
bable cause that the person to whom the 

bpoena is directed has committed any of­
ense or violated any laws of the state or 

ntry. Nor does it require a finding of 
reasonableness. In other words, as long as 
the subpoena duces tecum is not overbroad, 

long as the evidence might be relevant to 
an investigation, there is no need for the 
J)l'Osecuting attorney in the future to secure 
any type of search warrant. 

This has been a bad cas€ I am well 
of the problems facing law enforce­

.tnent officers in their zea ous attempts to 
orce the law and prosecute crime. They 

ve an obligation to the people and to the 
te to see that ali criminals are brought to 

· e bar of justice On the other hand, even 
• the face of public criticism, we have an 
obligation to each individual citizi>n .1f t.he 

of a conversation by one o the participants 
constitut.es an interception () wire or oral 
communication within the meaning o cha1r 
ter 934, Florida Statut.es (1979). Further­
more, I would quash the decision of the 
district court of appeal and af 1rm the trial 
court's suppression of the office records 
produced pursuant to the subpoenas duces 
tecum. 

E GLAND, Justice, concurring m part 
and dissenting in part. 

I cannot fault the Court's analysis of the 
wire intercept and Fourth Amendment is­
sues, for which reason I concur in today's 
decision on those issues. Nonetheless, I 
persist in my view, expressed when this 
case first came to us for review, 1 that Flori­
da's constitutional protection against self­
incrimination z bars the use of Dr. Tsavaris' 
seized personal documents. The trial court 
ruled these documents inadmissible, and I 
would reinstate his suppression order. 

ALDERMAN, Justice, concurring in part, 
dissenting in part. 

I agree that the subpoena records are 
admissible into evidence and that the dis­
trict court corr~t y reversed heir :.oppres­
sion. I disagreE, htJwever, with the ma·on-

T.savaris v. Scrugg . .36<' 5.;.2d ~-t5 -,- 55 2. Art l - 9. F1a C ,,:,,t. 
1977} (England J. dissc11tiP.,, 
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ty' holdinF: t at thf- rt-,·vr,iing Clf • he co -
versation which Dr FE.-ege had with Tsa­
varis constituted an uni a ,du! interception 
of a wire or oral communication within the 
meaning o( chapter 934. Florida Statutes 
(1979). 

The district court affirmed the trial 
court's ruling that this recording was an 
unlawful interception because it felt it had 
no alternative but to follow our recent pro­
nouncement in State v. Walls, 356 So.2d 294 
(Fla.1978). In a detailed and well-reasoned 
opinion, however, Judge Danahy explained 
why our decision in State v. Walls, as well 
as its own prior decision in State v. News 
Press Publishing Co., 338 So.2d 1313 (Fla. 
2d DCA 1976), was incorrect. 

In my view, the district court's rationale 
for its view that Dr. Feegel's recording did 
not amount to an interception within the 
contemplation of section 934.06 is convinc­
ing, and for the· following reasons I would 
hold that the recording is admissible. 

Section 934.06, Florida Statutes (1979), 
provides: 

Whenever any wire or oral communica­
tion as been intercept:ed, no part of the 
contents of cSuch communication and no 
evidence derived therefrom may be re­
ceived in evidence in any trial, hearing, or 
other roceeding in or be ore any court, 
grand · ury, epartment, officer, -agency, 
regu ato body. egis ative 1:.0mmittee, or 
othe authonty of the state, or a political 
subdivision thereof, jf .the disclosure of 
that · ormation would be in violation of 
this chapter. _[Emphasis supplied.] 

Section 934.03(1)(a), Florida Statutes (1979), 
provides: 

(1) Except -as otherwise specifically 
provided in t'his chapter, any person who: 

(a) Willfu ly intercept.s, endeavors to 
intercept, or procures any other person to 
intercept -or en eavor to intercept any 
wire or ora commun1cation; ... 
shall be guilty of a felony of the third 
degree, unisnable as provided in s. 775.-
082, 775.083, or § 175.084. {EID.J)hasis 
supplied..] 

Since none of the exceptions enumerated in 
section 934.03 apply to the present facts, if 
Dr. Feegel's recording was an interception 

within thf- contemplation of chapter 
then he is guilt) of a third-degree 
and none of the contents of the ~IJl'tl,s:.. 

con ·ersa ion is admissible into e • 
Sect.ion 934.06. . 

This recording, however, was not 
terception. Intercept is defined bJ 
934.02.(3) to mean the "aural acquiai · » 
the contents of any wire or oral comm • 
tion through the use of any electrolli 
chanical, or other device." lnte 
defined in general to mean "to tak~ 
or stop by the way or before arrival 
destined place." Webster's Third e 
ternational Dictionary (unabridged). 
highly persuasive the rationale of the 
ed States Circuit Court of Appeals, 
Circuit, in Carnes v. United States, "295 
598 (5th Cir. 1961), cert. denied, 369 
961, 82 S.Ct. 949, 8 L.Ed.2.d 19 (1962), 
finding that the recording of a conve 
by a participant thereto does not amo n 
an interception. Relying on the 
States Supreme Court's decision in ..n.11~ru:H!ll 

v. United States, 355 U.S. 107, 78 
2 L.Ed.2d 134 (1959), the Fifth · 
plained that interception does not m 
obtaining of what is to be sent before 
the moment it leaves the possessio 
sender or after or at the moment • 
into the possession of the intend 
It eld that the consenting 
he conversation would be r~ 

its rontents in the courtroom or 
and that "the only function serv 
recording is to preserve a perm..-:=~ ,_.., .. 
"8.CCUrate record of the eonversat· 
F.2d at 602. The Court urt'her 

In the case at bar this point is nAJ;;-uiiw~•..: 
ly clear since the recording was 
the very individual who was pairticrpat~it::,J 
in the conversation. Taking 

iew of it, the only difference bHW.S.m~ 

person testifying to a conversa:' 
he participated in or ove 
recording of the conversation i 
recording has the advantage o 
ing trustworthy evidence {asslinill'.t 
showing that the tape has t 
pered with). 

295 F.2d at 602. 
In the present case, there was .... ":!i.l.-Q:. 

acquisition by means of any el.e4·mitut::i'·'1-', 
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m~hanical device. Dr. Feegel received the Court, for the purpose of deciding that case, 
conversation over a telephone receiver and accepted this concession that there was an 
recorded it only after it had reached its interception. 
destination. The telecr, ,ne receiver was 
the means used to acqu:r~ -:he conversation. 
The recorder was not tht: 1cquiring device 
but was merely an JCC~SSl)ry designed to 
preserve the contents ,1f :he ~ommunication 
and 1-,o thereby obtain .::e i!OSt reliable 
evidence. See United S J 2s v. Santillo, 507 
F.2d 629 (3d Cir. 1975l. cert. denied, sub 
nom. Buchert v. United States, 421 U.S. 
968, 95 S.Ct. 1960, 44 L.Ed.2d 457 (1975); 
United States v. Harpel, 493 F.2d 346, 350 
(10th Cir. 1974). One does not intercept a 
conversation made directly to himself. Tsa­
varis's communication was lawfully re­
ceived over the telephone receiver; there­
fore, the recording of it by Dr. Feegel was 
not ari interception, and the tape is admissi­
ble at Tsavaris's trial. 

State v. Wails and She~in v. Sunbeam 
Television Corp., 351 So.2d -;'Z1 (Fla.1977), 
appeal dismissed, 435 l' :3. 920, 98 S.Ct. 
1480, 55 L.Ed2d 513, t978), J.re not control­
ling here. In neither case was this Court 
confronted with the 1uesr.',1n of whether a 
recording of a convt:r:sd.tl•)n by a party 
the reto is an "intercept." In State v. Walls, 
the victim of extortionary threats recorded 
a conversation which ,)Ccurn,d in his home 
between himself and the extortionist with­
out the consent of the extortionist. There­
in, this C'.,-0urt held that the recording should 
be suppressed based 11pon the premise that 
the extortionary thr€at .v:i,· an oral commu­
nication · within the definition of section 
934.02(2), Florida Statu,es (1975). The is­
sue of whether the rtconli"'g was an "inter­
ception" within the definition of section 
934.02(3) was not presented to his Court. 
The thrust of the State"3 argi1ment was 
that the extortionary threats were not an 
oral communication. In Walls, the State 
expressly conceded in its brief that if the 
threats were oral communications, then the 
recording was an interception. ~ot being 
confronted with the issue of whether the 
recording was actJa!l~ an intd<xi)tJOn. thill 

I. rhe Jbcr,.t court ha,; ,.,· r, l Ji: l :" • '1st Jf 
cases of •.1ther Jun;Jkt on~ ~tJ • Jr>d fPde•al, 
h, 1 .J•!1 ti-: t tht. ,.e •r , ..:. • '" 

Likewise, in Shevin v. Sunbeam Televi­
sion Corp., this Court was not confronted 
with the issue of whether the recording of a 
conversation by . one of the participants 
without the consent of the other was an 
interception. Sunbeam Television Corpora­
tion had filed a complaint challenging the 
constitutionality of section 934.03(2)(d) inso­
far as it required all parties to consent 
before a legal interception of a conversation 
could be had. Sunbeam alleged that this 
statute was a prior restraint in violation of 
the first amendment. This Court 1eld that 
section 934.03(2)(d) is not a restrairt on the 
press and does not violate the fir,., amend­
ment. In order to hold that the pre~nt 
recoriiing is not an interception, it is not 
necessary that we recede rom our holding 
in Sunbeam that where, in act, there has 
b€en an "interception" by a member of the 
press, the irst amendment does not exempt 
that interception from the requirement of 
section 934.03(2)(d) that all the parties to 
the oral or wire communication consent be­
fore the interception is lawful. 

In the present case, for the first time, 
this Court is confronted squarely with the 
issue of whether the recording of a conver­
sation by one of the participants is an inter­
ception as that term is defined in chapter 
934, and I would hold that it is not. Other 
courts which have considered this issue have 
consistently held that such a recording is 
not an interception.1 

I agree with the majority's statement 
that "where under the Florida act an initial 
interception is illegal, the recording of the 
interception must likewise be illega " Slip 
op. at 8. But this principle of la does not 
apply to the pres nt ca.:;e because here the:re 
was no illegal interception, the recording l)f 
which would likewise have been illegal. 
There was no nonconsensual tapping of the 
telephon~ line to intercept the w·:-~ -:ommu-

J ::,artki~ ,nt ·h~relv 1s not .in ,nterc:eption. 
St'.!'-,, r,,w.-in.s 382 '3, 2d ar ii3 64 
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nicatior be;.weer T<, 
before it rt a hed ; ~ 
Such tapi.,mg r •t- t1rly wouL ha'.t- ht-en ar 
illegal interception e, en if the c(,mmunica­
tion had not tlt'u, rc-w r.-led. 

In thE present case, no · nterception took 
place when Dr. Feegel heard Tsa\·aris's 
voice over hii: telephone receiver. This 
clearly was a legal reception of a wire com­
munication, and it therefore cannot be said 
that Dr. Feege!'s recording of this commu­
nication after it had arrived at its destined 
place was the recording of an initial illegal 
interception. Dr. Feegel can be guilty of 
misconduct only if the recording of a law­
fully received communication is itself ille­
gal. There is no provision in chapter 934 
that makes the recording of a communica­
tion by itself illegal. Consequently, I con­
clude that Dr. Feegel is not guilty of an 
illegal intereeption and that the recording i. 
admissible. 

I cannot believe that the legislature in­
tended to brar\Cl as a third-degree felon the 
victim of ex1o'1-ionary threats, who, while 
in his hornE-. . electronically records the 
threats made against him. E. g State v. 
Walls Likewise , I do not believe the legis­
lature intended that a public-spirited citizen 
like Dr. Feegel, \\ho, in the course of his 
employment as medical examiner, records a 
lawfully received telephone communication 
relevant to a pending murder investigation, 
should be subjected to the possibility of 
criminal prosecution. If the legislature had 
intended to make it unlawful for any per­
son to record an oral or wire communica­
tion, it could easily have done so in plain 
and simple language. It did not.. Instead, 
it criminalized only the willful interception 
of wire or oral communication. Section 

• 34 0311),a). When c;ection 934.02(2Xd) was 
arner,-:led L<· pro-,i<le that it was lawful to 
inu,rrept a wi n.· or oral C'ommunication 
when all of thE parties to the communica­
t ion have gi, en v-ior consent to such inter­
ception, the legislature till referred only to 
interceptions, not recordings. While it is 
true that it is ·illegal to record an illegal 
interception, the recording of an otherwise 
lawfully received oral or wire communica­
tion is not an unlawful interception. 

All that Dr. Feegel did in the present 
case was preserve the wire communication 
lawfully received by him from Tsavaris, the 
same as if he had taken down in shorthand 
the communication and then made a verba­
tim transcript. The majority says that the 
legislature intended that for this public­
spirited action Dr. Feegel is guilty of a 
t hird-degree felony. Surely, the legislature 
did not int.end such an absurd result. I 
hope that the legislature will correct what I 
perceive to be the majority's judicial distor­
tion of chapkr 934. 

Accordingly, I would approve the district 
court's decision in ofar as it reverses the 
trial court's suppression of the subpoenaed 
office records, but I would quash that por­
tion of the district court's decision holding 
the tape recording of Dr. Feegel's conversa­
tion with Tsavaris inadmissible. 

BOYD and McDONALD, JJ ., concur. 
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SECCRIT\'." OF COM)ll,. 'ICA.1101 S 

Legislative findi" -r­
Definitions. 

on u 

oroh ibite<>. 
.Manufacture, distribution, possession, and adver:ising of 

wire or oral comm1.,.nication intercepting devices prohibir-
ed. 

Confiscation of wire or oral communication interceptin.g- Jp-
nces. 

Prohibition of use as evidence of intercepted wire or on! 
communications. 

Authorization for interception of wire or oral communi~·a­
tion;; . 

Authvrization for disclosure and use of inten.:epted wire or 
oral communications. 

ProLedure for interception of wi:-e or oral communications 
Recovery of civil damages a·1thorized. 

934.01 Legislative finding-. 
On the basis of its own '.nvestigatioru:- and of published ,tud­

ies, the legislature makes the following finding~: 
(1) Wire communications are normally conducted through the 

use of facilities which form part of an intrastate network. The 
same facilities are used for interstate and intrastate .::ommunica­
tions. 

(2) In order to protect effectively the privacy of w·re ur i 
oral communications, to protect the integrity of court and ad­
ministrative proceedings, and to prevent the obstruction of in­
trastate commerce, it is necessary for the legis ature to define 
the circum::;tance"S and conditions under which the interception 
of wire and oral communications may be authorized and to pro­
hibit any unauthorized interception of such communication· and 
the use of the contents thereuf in evidence in courts and admin­
istrative proceedings. 

(3) Organized criminal ma:.:e e;1..tensi\·e use of wire arid oral 
eommunications in their criminal activitie,.,. The interceoti0n of 
such communications to obtain evidence of the commi~sfon of 
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crimes or to prevent t eir cowmis ion is an. indispensable aid to 
law enforcement and the a minL tration of justice. 

(4) To safeguard the pri\acy of innocent persons, the inter­
ception of wire or oral communications when none of the parties 
to the communication has consented to the interception should be 
allo,ved only when authorized by a court of competent jurisdic­
tion and should remain under the control and supervision of the 
authorizing court. Interception of wire and oral communica­
tions should further be limited to c-ertain major types of offens­
es and specific categories of crime with assurance that the inter­
ception is justified and that the information obtained thereby 
·will not be misused. 

Hi~torical Note 

Der iva1,c•n: 
l.n", Hlli!-i c. GB-17, § 1. 

Legi~lative Reference Bureau-1969: 

Of nH•~; siguificance to the war 
:i£:a 1,q u'·pu1izetl crime is House Bill 
'.:.' . ('J ..• pr•'l' G!l-l i . the elecrronic sur­
Y!'illaucc· ur '"wire tappinfc" bill. 
Chapr!'r J 19 of tbe "Omnibus Crime 
rontrol and Safe Streets Acts of 
J?H" .. ei:;tB1>li!'hed procedur!' for wire 
H,t, i·<'cr,t·,,,n and interception of oral 
c·,,n·n,uni<'ations ou the Fed!'ral level. 
l'rior r, 11 1c <'1rnctruent of th(' wire­
~rtJ• ',il. 1lH iujuring or taJ•J in~ of 
t1•l1•g1 :ipli or t('le1il10ne lines wa" pro­
llibi1('d in Florida by Section 822.10, 
Flol'i -ll. Srntmeli', which prescribed a 
11t1 ~i·, 11n•H1 ·•on, icr.ion of not more 
11 • 1 r , , ye,1r~ in pri"'on nr firn· not 
c::-••"·,111 ~ ;-~,.00(1 or bot!,. I• kts long 
l), .. ,. , 1, ~i::11izPd hy lR\V en1 (,r(·1'111Pnt 

offi , 1 at one of the key in<;tru­
ll 1 1 ,· , ! ili,.Pcl hy orimnizrd crime in 
1.li-:• "'"11llH''lDg of its lm&incss is the 
tl'l •J11h•J1(;. Thi· wire tnppin~ "ratute 
will Jt(lW pPrmit s tate, county and 

municipal law c>nfoff,·' 1•·nt 1,r-i,·,.r• 
to conducr an elt•('trurnt ,c1n -i',:.uce 
under certain ,·1,1,d1non,. r,f,er fol­
lowing prope1 proceuure~. a~ outliu!'d 
in the a c-t, and aft!'r obtaining c<1nri 

permission. Jt further pro,icie;s tliat 
any evilleuce lawfnlly ol,'. ained cau 
be used iu evidence· in prosi.'t'Ution of 
any case made. With ,,ue e:-.ception 
t.he state law follows clof;e]y the Fed­
eral act. The Florida act however, 
does not .contain the provis10n for an 
"emergency" wiret:ip as contained in 
the Federal act. It musi bE- noted 
that this act does not pPrrnit indi f'­
criminate wire tapping under any 
and nll conditions but as n matter of 
fact prohibits tlle same and calls for 
civil and criminal damages for the il­
leg-al possession of wire tappin,:: or 
eleetronie ,mrYeillancc equipn,<'nt 01 
the un1u wful placing of a "il"ernr­
wit11out coun authorit, or tbi C!'l·• 

<ludini: of au (•ii,ctronh· snrn;}u11 , .. , 
v.it),Nlt eOIJrl authority. This ll' 1 

effect.vc SepttmlJer 1, JH69. 

Library Ref.:•enrea 

T,,j,., ,mrnmtiC'atious C=>,i!J:·. et S:t'(]. 

934.02 Definitions 
!,_s c:<:ed in th;s thapt.er: 

(.,TR. Tt lr•c:r.1,lL~ T, !,•1 1 , ,•.•.::: 

(1 r and Tt 11•....-•1-..jo1J §f 1:.!~ 
~f-e. 

1.11 "\,-ire c•• -.1muni('at nn'' mean, an...- (·11,,. 1 , , dir,! ·_ "cie 
ir, v;}-ole 0) "" r,art t.hrough ti',P USt of fac- ·uT,r': J, :· ,l,f - ,,ri.cv 1.S-
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sion of communicatior 
connection behveen th 
tion, furnished or ope1 
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sion of commu: ic ations by the aid of wire, cable, or otLer like 
connection between the point of origin and the point of recep­
tion, furnished or operated by any person engaged as a common 
carrier in proYiding or operating such facilities for the trans­
missior of intrastate, interstate or foreign eommunications; 

(2) "Oral communication" means any oral communication ut­
tered by a per on exhibiting an expectation that such communi­
cation is not subject to interception under circumstances justify­
ing such expectation ; 

(3) "Intercept" means the aural acquisition of the contenL of 
anv wire or oral communication through the use of any electron­
ic,"mechanical, or other device; 

(4) ··Electronic, mechanical, or other de ·ice" means any de­
yfre or apparatus which can be used to intercept a wire or oral 
communication other than : 

(3) Any telephone or telegraph in. trument. equipment or fa­
cility or any component thereof furnished tc, the i:.uhc,criber or 
!.Iser b~· a communications common carrier in :he ordinan-
ourse of it business and being used by the subscri 1 ,er or user 

in the ordinar~· course of its business. o~· l>eing used by a c,;m­
municot ions common carrier in the ordinary course of its busi­
n ss, or by an inve tigative or law enforcement offiter in the or­
it inaD· course of his duties; 

( , ) A hearing aid or similar device being used to correct sub­
'llorMal hearing to not better than normal; 

(5) 'Pers0n•· means any empl, . ee or agent of the state or po­
litical subdivisiun thereof and any indiyidual, partnership, asso­
-c: ·on, joint stock company, trust, or corporation; 

(61 " r;vec;tigative or law enfo: cement officer" means any of­
fic·er of the Kt.ate or political suud1vision tl t~eof or of the United 

t~ t.ef '' ho 1~ empower ed by law to conduct investigations of, or 
tu rn11°Ke arrests for, offenses enumerated in this chapter or simi­
lar ff. ie"a: o:fn:n.·es and any attorney authorized by law to pros­

( ute or participate in the prosecution of such offenses; 

(7) "Contents," when used with respect to any wire or oral ' 
'!Wmmunication, in dudes any information concerning the identity 
.of the pa!•t;e. tc such c0mmunication or the existence substance. 
3J1Jrpon (•. meaning of that crnnmunication; 

8) '·Ju,:1ge of c.::,mretent juri!'-diction" means justice of the 
r ·me cr,Jit, jui~ge ~1f a di trict c-ourt of ai.,,Pa, circ.,it j...id~-::., 

-or .it,dg-f::: o: any (;Ourt c,:f • .:-u·rd haYi11g f e · 1 • · : ,;ri::;dv--1 · v' t :,,;; 
• z.!r .. , 
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(9) "Aggrieved person" means a person who wa!:' a party to 
any intercepted "ire or oral rnn-·rnunication or a Jlt''·"nn against 
whom the interception was directed. 

H i,torlcal Note 

Derivation: 
Lawi;: 1972, c. 72-2!!4. f 1. 
Laws 1969, c. 6tl-17, § 2. 

Laws 1972, c. 72----294, § 1, amendPd 
!:'Ubsec. (6) to include offic-n!' of tbe 

0 

'Cnited States within the definition 
of in,estigative or law enforcemPnt 
officer. 

(1) Except as o erwise specifically proYided jn this chapter, 
any person who : 

(a ) \\7ilJfully intercepts, endeavors tc, intercept, or procures 
any other person to intercept or endeavor to intercept any wire 
or oral communication; 

(b) Willfully uses, endeavors to use, or procures any other 
r>erson to use or endeavor to use any electronic, mechanical, or 
other deviee to intercept any oral communication when: 

1. Suc-h device is affixed to, or otherwise transmits a signal 
through, a wire, cable, or other like connection used in wire com­
munication ; or 

2. Such evice transmits communications by radio or inter ­
feres vith the tran..smission of such communication; 

{c) Willfully cf,cfoses, or endeavors to disclose, to any other 
person the contei.!-s of any wire or oral communication, knowing 
or having reason to know that the information was obtained 
through the inteneption of a wire or oral communication in vio­
Ja~ion of this subsection; or 

(d) Willfully uses. or en1eavors to use. the tontents of any 
wire or ora1 communic-ation, knowing or ha,·ing reason to know 
that the information was obtained through foe imerception of a 
wire or oral communication in violation of this sub.::-ection; 

shall be guilty of fp·ony o .• 
\. or § 7·1M=~===:-------

(2) (a} It is not unlavvful under this chapter for an operator 
of a switchh.oard, or an officer, employee. or agent of any com­
munication common carrier whose facilities are used in t he 
transmission of a win, 1:omm,mication. to intercept, disclose, or 
use that C<.•n1munic.atit)r! in :J0 e normal cr,ur-se of his employment 
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w ile engaged in any actiYity w}· ich i.s i:l :rii"(;essar. · inc:id~n to 
t; .e rendition of his sen-ice or to the pn,tedion of the rights 0r 
property of the cairier of such c:,,mrnunicat ion; pl o ,ided, that 
said Cl•U,munication comn10n carri;:,:r~ ::,hRll not utilize serYice ob­
ser..-ing or ra11dom monitoring e:xcert for mechanical or serYice 
quality C(,ntrol checks. 

(b) It is not unla\\rful under this chapter for an officer, em­
plo. ee, or agent of the federal communications commission, in 
the normal course of his employment and in discharge of the 
monitoring responsibilities exercLed by the commission in the 
enforcement of 47 l.1.S.C. ch. 5,1 to intercept a ·wire communica­
tion or oral communication transmitted by radio or to disclose or 
use the information thereby obtained. 

(c) It is not unlawful under this chapter for a person acting 
under color of law to intercept a "·ire or oral communication 
v.l.en rnrh person is a party to the communication or one of the 
parties to the comrnunirativn has gi,,en prior consent to su,·h ir. -

terception. 
(d) It is not unlawful under this chapter for & person not act­

ing under color of law to inten·ept a "·ire or oral cornmunicat,on 
when such person is a party to the communication or ·when one 
of the parties to the communication has gi, en prior consent to 
such interception unless such communic-ati0n is i·•·1ter.:epted f(n' 

the purpose of committing any crimina1 act. 

1 47 -C.S.C'..A.. § 151 et seq. 

Historical Note 

Derivation: 
Laws 1971. c. 7J-]3G. ~ JJ63. 
LawE- 100\1. c. 61:>--17, § 3. 

Laws 1971. c. 7J-J3G, ~ 1163, made 
tlie offense dPfined !Jy suhsec. (l ) (d) 
of this section a "felony of the third 
ih-g,.Pe, J.Plllit:liable :.i provided in § 

77ri.082, I 775 0"3, or ~ 775.08-1" in 
lieu of the pr0, ision that offenders 
"be fined not more than ,;JO.not• c,r 
imprisoned in tlJc state penitentiary 
for not more than five years. or by 
both such fine and imprif'onmf>nt 
upon conviction tJ1erPfor." 

Library References 

Teleec•Ilillltllli"at;,,ns C:::,493, 494, 
4!i7. 
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Ma.nufa.chue, distributi n, pos1-es<ii<,n, and .ruhertis­

ing of '"ire or oral communication irif-t-rcepting 
e, k5 rohibit.ed 

( 1) E xcept as otherwise specifically provided in this di apter, 
an} person ·who willfully: 

(a) Sends through the mail or sends or carries any electronic, 
mechanical, or other device, with the intention of rendering it 
primarily useful for the purpose of the illegal interception of 
,,-ire or oral communications as specifically defined by this chap­
ter ; or 

(b) Manufactures, as embles, possesses, or sells any electron­
k mechanical, or other device, with the intention of rendering it 
primarily useful for the purpose of the illegal interception of 
wire or oral communications as specifically defined by this chap­
ter; 

shall be guilty of a felony of the third degree, punishable as pro­
Yided in § 775 082, § 775.083, or§ 775.084. 

(2) It is not unlawful under this section for: 

(a) A communication common carrier or an officer, agent, or 
employee of, or a person under contract ·with, a communication 
common carrier, in the normal course of the communic-ation 
common carrier's business; or 

(b) An officer, agent, or employee of, or a person under con­
tract ~ ith, bidding upon contracts with, or in the course of 
doing hm'iness ,.-ith. the United States, a state, or a political 
s•1LdiY"sion ti ereof, in the normal course of the activities of the 
lnited States. a state, or a political subdivision thereof. 

to send thnugh the mail, send or carry in interstate or foreign 
('C•mmerce, or m.-inufacture, assem1Jle, possess, or sell any elec­
trc,nic:. rnecha,,ical, or other device , knowing or having reason to 
l now that the design of such device renders it prm0 arfl>· 11sefu' 
fo1 the pur:1ose of the surreptitious interception of wire o, 01·a) 

C(;mmunications. 

Historical Note 

Derivation: 
:;_,,nvs J!:171, c. 71-l;lG t JJG4. 
l.;JWS WOP, C. 69-1 7, f 4. 

Laws 1'-l71, c. 71-136, ~ 1164. m11de 
tbr offense defined by suhsl:'c. (1 Jf'h.1 
of this se-itinn a "felt'DY of thP third 
cl, ..,rl:'C, J.-·mbhnble as pr,,,·id!'u in f 
;;;~_(;~~ . ~ 77;-i.O&~. or t 17- .0?'.'-~·· in 
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Library Refertn~es 

Tll!.>CODllll'lJlications e::~~13. C.J s. Ti,l,.;graphs, 'fr -•r,bonP~, Ra ­
die., and Te1t:, is~on t~ J~:!. ::,~'i. 

934.05 Confiscation of wire or oral c.ommunieati_on inter­
cepting de,ices 

Any electronic, mechanical, or other device useri, sent, carried, 
manufactured, assembled, possessed, or sold in Yiolation of this 
chapter may be seized and forfeited to the state. 

Historical Note 

Oerl atlon : 
Laws J9H9, c. 69-li, ~ 5. 

934.06 Prohibition of use as e,idence of intercepted wire 
or oral communications 

\\"henever any v.ire or oral communication has heen ir.tercep:­
ed, no part of the contents of such communication and no e,·i ­
dence derived therefrom may be received in e,·idence in an~­
trial, hearing, or other vroceeding in or before any court, grand 
jury, <lepartment, officer, agency, regulatory body, Jt.g,<ati,e 
committee, or other authority of the state, or a politir-a: subdi,·i­
siori thereof. if the disclosure of that information ,,0u•d bf in Yi­
olation of this cbapter. 

Historical Note 

Derivation: 
Law~ 1969, c. C9-li, f 6. 

934.07 . uthorization for interception of \lire or oral com­
munications 

The governor, the department of legal affairs. or cc':, state at­
torney or any county solicitor having jurisdiction to p?·'•~ec-ute 
felonies in hi respective j U' sdictions may authorize ar; G} p'i:n .. -
tion to a judge of competeHi juri::;diction fo:·, and ,:.u, h j,1d)!~ 
may grant in conformity wit'· this chapter, an urc;er ~im] ,rizi,,~ 
or approving the interception of wire or oral communications by 
the department of law enforcement or any law enfo1 cement 
agency of this state or an~ p.:.,1itica] subdivisior, thereof having 
responsibility for the investigation of the offense as to which the 
applicatiorJ if- m&de, when such interception may proYide or has 
provided evid8nc·e of the commission of the offense of murder, 
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kidnapping, gambling (,\hen the "'ar,1e is of an org;,nized nature 
or torried on as a conspiracy in , ;,,'c1tion of the laws of this 
state), robbery, burglary, grand Jan eny, prostitution, criminal 
nsury, abortion, bribe1 y, extortion, dealiug in narcotic drugs or 
other dangerous drugs, or any conspiracy to commit any Yiola­
tion of the laws of this state relati'1g to the crimes specifically 
enumerated ahoYe. 

Histor ical Note 

Otrlvation: 
Laws 1969, c. G~l-JOO, H Jl, 20, 35. 
Laws 1969, c. 69- J,, ~ ,. 

Laws J MP. c. (i9-106, §§ J J nnd 20. 
transfnred the powers, duties and 

fu11ctions of the :ittornPy gPncral to 
the department of legal affairs and 
the bureau of law enfurc·,•mPnt to the 
department of law enforcement. 

Library References 

Telt-\·ommunicatiuns: C,:,400. C.J.S. TC'h•grapbs, TC'lt-J•l1one". Ra ­
dio and Television H 1::2 '...'!:>,, 
2-is. 

Notes of Decisions 

In general I 
Conspiracy 3 
Dibcovery 4 
Lottery 2 

I. In general 
This section a utho1 iz;ng Jdncipal 

1,rosecuting attornE>y of c;rnte to ap­
ply for an order am.J,ori:..!JJ!,' a wire 
interception permit£ eacb !'tate to fir 
it!:' scheme into frameworli of federal 
statute even though the c·stribution 
of power or the n!!Jlle!' of r.1,e . ,fficers 
rnuy differ from staH• tc, sr.ate. r. S. 
'I'. anza, D.C., H4J F .Supp. 4o~, 
•,1072!. 

Gon•rnor of st.ate i~ witll,n c·onrem­
J•lation of federal st.·u,itc· nntl,,.rizmi;c 
the "principal prosecutiHI,! anonwy' 
,,f stntc to apply for order antLoriz­
J.llf a wire interception. Jd. 

Rtate Supreme Court justi<'c waF !l 

•·state: court juclgE' of c<illlpe1ent jw·i, 
diction" under fed,:r:..; sr;r utc J>'c nnir 
ting the principal r,ro,-!-cuting attor­
nc•y of a state to apply to a state 
•~"ur, jurlge of com,,erent jurii,,diction 
for an t,rder 1,utl,<>ri;)ng a "ire in­
'" re·•."•~· on. lei. 
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This section providing tLa1 Rt.lie 
Attorney may autl,orizc. appli<'niion 
for court order permitti1,g i lll t'l'C'f'JI· 

tion of wire or oral connnnnicntions 
permits delegation of suc11 authority 
to any Assistant State Attorney. 
State v. Angel, App., 261 S" 2d Hl8 
(1972). 

2. Lottery 
Affidavit in supporr of "ire! aJ• ar,­

plication to obtain evide>IJce of viola­
tlon of stati- lottery law wn~ E.uffi­
cient to warrant granting applica­
tion. r. S v. Lanza, D.C., 341 r . 
Supp. 405 (19721 

A violation of Florida lotter~· law 
i~ nn offensP for which interc.-ept or­
der may bt· i<:sued under federal stat­
ure: "utl10rizmg wiretap applir-ation 
to J)rvYici<' PYidenee of C()Jnmis1'ion of 
offcm,e of "gambling" and this sec­
rjon wllleL. p ermi r, -wire imcr~~pt.ion 
for offense of •·gamhlrng." Id. 

3. Con5pirary 

On f:ic:, of ease• witL reference to 
alleged ~ 11,9,,racy to commit robbery, 
court d'J not e, mmit error in admit­
tiIJ.C eerri,ir, !aJ,Pd c·onYc•~s!Jtions re­
Yc·1~ i11; ·, .ln,.i,sions of ,lPf1~

0 n<i ant nor 
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4. Discovery 
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did re•' .,.t err in ,l<'ll: ing · -f, r,tla11'.·c 
moti

0
n iCtr c:,: l t::-s.nce ba:-,<•tl ,r r1 nu.:: . 

sic•n tl1erec,f. Rmitb ·r. State:, AJJJ> .. 

~' So.':!d J2(1 11970). 

4. Di~cc-ery 
Ordtr 6Ln: · e parti- of 1u,,tion of 

deffndants for a wiretap i,,,entory 
and insp~c·uon was not an appealable 
()rder so reYie"ing c1,un would treat 
tbe aRsignments of error and points 
c,n appeal ll" d<'fendant<;' J*tition for 
ccrrior,,ri and limit i<copc ,,f revie-w 

(•c· ~j \ .,. ' 'l' r S1 rt.tt. App., 
~4'- Sr ~t; •Jt.il.t J }71 . 

T~:.' , nrt !';-.. p,· ·y .J, ;,i,-1 .r"'J ' •.::t 
of d,.-f• · .la1:ro: f., 1· luc-·i,•r 11nd 
L .;_)-,l~"' !l ,-,f j I n ,=: ,\. dt~b v.; r,~ not 
,~-.ri.·n tlJC' .... I' .. .if ... ,':' i1J•-nH1rJ or 
of the irJ · ·t~!•l(-'(l ,- .• ·,'!hH.ic3tj ,ns, 
ui,r,li•·flt i,,n, n cl (IJ ,;.-r" to b(' m&de 
an,iJal,lt- on ,, _,ti"n fur in;:r,ectivn 
ur,rln tl.i~ i,c,,.tion re>;ting to an elec­
tr,,nic ~nr,eillall(:P c,f 1, lc-pl,onir rom­
m 1 1,i,·ation, pursnnnt r.o c-ourt order. 
Jll. 

934.08 Authorization for di.,clo!-ure and use of intercepted 
wire or oral communications 

(1) Any investigative or law enforcement officer who, by any 
means authorized by this chapter, has obtained knowledge of the 
contents of any ,Yire or ura1 communication or eYidence deri ed 
therefrom may disclose SLlCh c-ont.ents to an :,ther investigative or 
}aw eafon·ement officer to the extent that : uch dis<:10:::ure is ap­
propriate to the p1ope1 J ,erformance of the 0ffic:ial flu ties of the 
offiee1 m?king or recei,·i11 g the di--c:Jo.:c,ure. 

( 2) Any in ;estigatin· OT law tn::,,rcement officer ,,,-ho, L:,, an> 
mearis authorized by tlns chapte1·. ha obta·1Jed kno·.,1edge of the 
conteni"' of any wire or ora communication or eYidence deri\ ed 
theref1·(•fi'\ may use such ( nntents to the exten sue h use is apvro­
priate to the proper perfo, :T,ance of his official d Jt ies. 

(3) Any person who has received, by any mean::, authorizE-d 
by this chapter, any information concerning a wire or oral com­
munication or evidence derived fo<?Lefrom intereepted in accord­
ance ~ith the provisions of this chapter may disclose thE con­
tents o:f that communication 01· such derivati ·e evidence wi1i1e 
giving te timony under oath or affirmation in any criminal pro­
ceeding in any court of the state or of the United States or in 
any g.,..and _iury proceeding, if such testimony is otherwise ad-

missibie. 
(4 \ Ko otherwise privileged wire or oral communication in­

tercf>ptt>d in accordance with, or in violation of, thE- provisions of 
this d·La r,t eY sh.all lose it~ pri \."ileged charactE-r. 

(5) W1,en an investigative or lav,· enforc:.ement officer, while 
engag-erl i! intercepting wire or oral communications in the man­
TJer au+:i1or'zed herein, i11tercepts wire or oral communications 
re'a· ~rig to o:i'ferses fr,;· ,, 1 ich an c,rder 01 aub01 :zation or ap­
lJrOYal could · ave been secured ursuant to ~ 934.07, othe1 U,an 
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those sr ecified in the order of authorizatic'Il 0r approval, the 
conte1:ts t11 ~reof and evidence derived tla-r.-from may be dis­
closed tr us-2d as provided in subsectic,ns (1) and l'.?) of this sec­
tion. Such contents and any eYidenl e derh-ed therefrom may be 
used under subsection (3) of this section when authorized or ap­
pro,·ed by a judge of competent jurisdiction when such judge 
finds c,n subsequent application that the contents v. ere otherwise 
intercepted in accordance with the proYisions of this chapter. 
Such aJJplication shali be made as soon as practicable. 

Historical Note 

Derivation: 
Laws Hr,2. c .• ~-294, § 2. 
Laws 1969. c 69--17, § 8. 

Laws 1972. c 72-294, t 2. amended 
subsec. (3,1 to include courts of the 

t'.nited States among courts in which 
evidence intercepted pursuant to 
chapter 934 may be disclosed. 

934.09 Proc.(\dure for int~rl'eJ)tion of wire or oral commu-
nicatipns 

(I) Each application for an order authorizing or approving 
the interception of a wire or oral communication shall be made 
in writing upon oath or affirmation to a judge of competent ju­
risdiction and sh::-tll state the applicant's authority t0 make such 
application. Each application shall include the following infor­
mation: 

(a) The identity of the im-estigative or law enforcement offi­
cer making the applicatior, and the officer authorizing the appli­
cation; 

(b) A full and complete statement of the facts and circum­
stances relied upon by the appli.CTtnt to justify his belief that an 
order should be issued, including details as to the particular of­
fense that has been, is being, or is about to be committed, a par­
ticular description of the nature and location of the facilities 
from which, or the place where, the communications are to be 
intE:rcepted, a particular description of the type of communica­
tions Esought to be intercepted, and the identity of the person. if 
known, committing the offense and whose communications are 
to be intercepted ; 

(c) A full and corn}Jlete statement as to whether or not other 
investigatiYe proc-edures have been trjed and failed or why they 
reasonably appPar to be unlikely to succeed if tried or to be too 
cangerous ; 
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( d) A statement of the peric,d of time .r 0r ,, hir•h the intercep­
tion is required to be maintaired ancl, if the natu., e of the inw$­
tigation is such that the authorization for ;ntPn €'ptinn should 
not automatically terminate w en tl .. 'escribed t. ·;•e of commu­
nication has been first obtained, a par·. L'Ular descriptii:m of facts 
establishing probable cause to believt that additional communi­
cations of the same type will occur thereafter; 

(e) A full and complete statement of the facts concerning all 
previous applications known to the individual authorizing and 
making the application, made to any judge for authorization to 
intercept , or fo r approval of interceptions of , wire or oral com­
munications invoking any of the same persons, facilities, or 
places specified in the applicatic,n, and the action taken by the 
judge on each such application; and 

(f) When the application is for the extension of an order, a 
statement setting forth the results thus far obtained from the 
interception or a reasonable explanation of the failure to obtain 
such results. 

( 2) The judge may require the applicant to furnish additir,nal 
testimony or documentary evidence in support of the application. 

(3) Upon such application, the judge may enter an ex J ·.rte 
order, as requested or as modified , authorizing or appro\ing in­
terception of wire or oral communications within the te1 ritvrial 
jurisdiction of the court in which the judge is sitting if the 
j udge determines on the basis of the facts submitted by the ap­
plicant that : 

(a) There is probable cause for belief that an individual is 
committing, hai> committed, or is about to commit a particular 
offense enumerated in§ 934.07; 

(h) There i, probable cause for belief that particular commu­
nications concerning that offense "ill be obtained through such 
interception; 

(c) Kormal investigative procedure::. have been tried and haYe 
failed or reasonably appear to be unlikely to succeed if tried or 
to be too dangerous; 

(d) There is probable cause for belief that t he facilities from 
which, or the place where, the wire or oral communications are 
to be intercepted are being used, or are about to be used, in cor -
nection with the commission of 8uci: offense, or are leased to. 
isted in the name of, or cc,mrnonly ui.:ed by such person. 
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(4) Eac-h or<ler authorizing or approving :he intPrc-eption of 
any wire or nral communication shall i,:.pecifr: 

(a) r e · ,\·ntity of the person, if known, whose com!'rnnica­
tions are to lie inter,e1Jted; 

(b) The nature and location of the comm1J.nications facilities 
as to which. or the place where, authority to intereept is grant­
ed; 

( c) A ria1 ticular description of the type of communication 
sought to be intercepted and a statement of the particular of­
fense to which it relates ; 

( d) The identity of the agency authorized to intercept the 
communications and of the person authorizing the application ; 
and 

(e) The period of time during which such interception is au­
thorized, inclu<ling a statement as to whether or not the inter­
ception shall automatically tenninate when the described com­
mur.ication has been first obtained. 

( 5) !'-o order entered under this section may authorize or ap­
prove the interception of any wire or oral communication for 
any period longer than is nece"sary to achieve the objectfre of 
the authorization, or in any tffen! longer than thirty days. Ex­
tensions of an order may Le granted, but only upon application 
for an extension made in aeeordance ·with subsection ( 1) of this 
section and upon the court making the findings required by 
subsection (3) of this section. The period of extension shall be 
no longer than the authorizing judge deems necessary to achieve 
the purposes for ·which it was granted and in no event for longer 
than thirty days. Every order and extension thereof shall con­
tain a pr0,.;sion that the authorization to intercept shall be exe­
cuted as soon as practicable, shall be conducted in such a way as 
to minimize the interception of communications not otherwise 
subject to interception under this chapter, and must terminate 
upon attainment of the authorized objective or in any event in 
thirty days. 

(6) WheneYe1 an order authorizing interception is entered 
pursuant to thif' rhapter. the l-.rder may require reports to be 
made to the ,iudge ,,ho isc::ued the order showing what progress 
has been made toward achiE·vement of the authorized objective 
and the need for continued im.erception. Such reports shall be 
made at such intervals as the judge may require. 

(7) (a> The C(,nients of an:· wire or oral communication in­
tercepted by any means authorized by this chapter shall. if pos­
sible, be r1:<co:rded on tape or wire or other comparable device. 
The recording of the contents of any wire or oral communieation 
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under this su sectiun shr,:l .:•e hp~ ir: --u .. } a. v,a:. as will protect 
the reco1·ding from edit:ng or ·,ther ::i''f · .tions. Imrr1?diately 
upon the expiration of the J.,eriod of the order, or exten_ions 
the1 , .. ,f, <;uch recordings shall be made "' ail a Jle to the ·u ge 
issuing such order and sea ed ur der i~ r..r.-,:tions. C'u!:-tody of 
the recordings shall be wherever the judge orders. They shall 
not be destroyed except upon an order c,f the issuing or denying 
judge and in any event shall be kept for ten years. Duplicate 
recordings may be made for use or di-:c-losure pursuant to the 
provisions of§ 934.08(1) and (2) for ir,Yestigations. 

(b) The presence of the s.eal provided for by this subsection, 
or a satisfactory explanation for the absence thereof, shall be a 
prerequisite for the use 01· di-:c osure of the contents of any wire 
or oral communication or evidence derived therefrom under § 

934.0"(3). 
(c) Applications made and orders granted under this chapter 

shall be sealed by the judge. Custody of the applications and or­
ders shall be ,, herever the j ,1dge directs. Such applications and 
orders shall be disclosed only upon a showing of good cause 1,e­
fore a judge of competent jurisdiction and shall not be oesiro)-ed 
except on <Jrder of the issuing or denying judge. and in ::-..:1,'\" 

event ha1] be kept for ten years. 

(d) An~- Yiolation of the provi ions of this suli-:e<·tion may he 
punished as contempt of the issuing or denying jndge. 

(e) With:in a reasonable time but not later U,an ninet~ da;n 
after the termination of the period of an order or exiH1~ion 
thereof, the issuing or denying judge shall cause to be sened on 
the persons named in the order or the application, and such oth­
er parties to intercepted communjcations as the judge may de­
termine in his ,scretion that is in the interest of justice. an in­
ventory whicl". ball include notice of: 

l. The fact of the entry of the order or the application; 

2. The datr of the entry and the period of authorized. ap­
pro\ ed, or dis[;; ,proved interception, or the denial of tlie aiiplica­
tior.: anc 

3. The fact that durmg the period wire or oral communica­
tions were or -..ren- not rniercepted. 
The judge, upon the filing of a motion, may make available to 
such person or his counsel for inspection such portions of the in­
tercepted comni1..,nications, applications, and orders as the judge 
determines tc• be in he interest of justice. On an ex pane 
sho-wing of good cause to a Judge of competent jurisdiction, the 
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~en·ing of the imentory r"'quired by tHs , 1-~iagraph ma~· be 
postponed. 

( ) The contents of any i1Jtercepted wire or oral comrnunica­
tiun or e,·idence derived theTefrom shall not be received in evi­
dence or otherwise disclosed in any trial, hearing, or other pro­
ceeding unless each party, not less than ten days before the trial , 
hearing. or proceeding, has been furnished with a copy of the 
court order and accompanying application under which the in­
terception was authorized or approved. This ten day period 
may be waived by the judge if he finds that it was not possible 
to furnish the party with the above information ten days before 
the trial, hearing, or proceeding and that the party will not be 
p1ejudiced by the delay in receiving such information. 

(9) (a) Any aggrieved person in any trial, hearing, or pro­
ceeding in or before any court, department, officer, agency, reg­
ulatory body, or other authority may move to suppress the con­
tents of anr intercepted wire or oral communication, or evidence 
derived therefrom, on the grounds that: 

1. The communication was unla"-fully intercepted ; 

2. The o:rde.:- of authorization or approval under which it was 
intercepted is insufficient or, its face; or 

3. The inien:eption was riot made in conformity with the or­
der of authorization o:r approval. 

Such motion shall be made before the trial, hearing, or proceed­
ing unless there was no opportunity to make such motion or the 
person was not aware of the grounds of the motion. If the mo­
tion is granted, the contents of the intercepted wire or oral com­
mu: ication, or evidence derived therefrom, shall be treated as 
having been obtained in violation of this chapter. The judge, 
upon the filing of such rnc,tion by the aggrieved person, may 
make available to the aggrieved person or his counsel for inspec­
tion such portions of the intercepted communication or evidence 
derived therefrom as the judge determines to be in the interests 
of justice. 

(b) In addition to any other right to appeal. the state shall 
have the right to appeal from an order granting a motion to sup­
press made under paragraph (a) of this subsection or the denial 
of an application for an order of approval if the attorney shall 
certify to the judge or other official granting such motion or de­
nying such application tl-iat the appeal is not taken for purposes 
of delay. Such apr,eaJ shall be taken within thirty days after 
the date the order was entered and shall be diligently prose­
cuted. 
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Historical No te 

oerivafion : 

1,aws 19GP, c. 69-17. § 9. 

Library References 

TC'lC'COil1ll1Ullications ('::::>496. C.J.S. Teh·graphs, Telephonc-s. Ra­
dio and Tele.ision §f 1~. ~~., 
2-.:. 

Notes of Dec 1sions 

1_ 1 n general 

f-N•tion 934.0, pro, id' ng tLat State 
, 1wrney may antl1c,rize application 
for court order pcrmittiug interc-ep­
tinn o! wire or oral cornrnunieations 

pr-rmits d<>lC'gation of ,uch autl,ority 
to any Assi1-tant State A ttc,rn(•y . 
State ,. Angel, .A.pp .. :!fJl So 2d rn~ 
(1972). 

934.10 Reco ·ery of civil damages authorized 

Any person whose wire or oral communication is in!erc-t'r,ted. 
disclosed, or used in violation of this chapter shall have a (·i,·il 
cause of action again t any person who interc-epts. disck~eE>, or 
uses, or procures any other person to intercept, disclose, c,r use. 
,;uch communications, and shall Le entitled to reco, er from &.J , 

such person : 

(1) Actual damages, but not Jess than liquidated .. an,ag-es 
computed at the rate of $100 a ay for each dar of violation ur 

1,000, whiche,er is higher; 

(2) Punitive damages; and 

(3) A rea. onable attorney·s fee and other litigatiou tost~ rea­
sonably incurred . 

A good faith re ianee on a court order shall constirute a c.-c mJ ~E-t~ 
<lefense to any ciYil or crin.inaJ action under the law!:' of n F 

-.taie. 

Hi~1oriral Note 

Oerhation: 
Li.ws 1009, c. 6& 1,, ~ 10. 

l ltr;: c Rrlf rences 

f'.J.S. TPiPgraph,:, Telepl ·one~ n:•­
Jic, :rnu '.fele;-ision §t 2b7, ~'-'~. 

Re:-erved a in Fk,dd2 ~!zrnie~ for 
Future ExI,·-rn-i,>n 
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tie time specified thl'rein, b11t 
extended or renewed by the 

rant Ul!On satisfying himself 
k in£erest. Sueh inspection 
udge by whom it was issued 
hln rhe extt>n<le,l or ri>newed 
warrant unless execured, is 

12. 

. i.Je made betwet!n S p.m. of 
turJay, Sunday, or any lega! 
11nt over the age ,Jt 18 yet1r11 
mises unless speei · eally au­
nthOJ'it]: ts reasonably n~s­
Dforcro. An inspection pur­
,t forcible entry, except that 
1 when fa.cu are shown 
fem o a: vfolation of a state 
o~ building. fire, safety, 
f zoning standards. whieh. it 
ire.at to health CK. saf'ety or 
le attempts to serve a pre­
or eonsent has been sought 
d shall be given at least 24 
1te execution of a warrant 
ent loss of life or prol)t!rty. 

1naity 

inspection authorized by a 
mi demeanor of the- second 
3, ors. 775.084. 

arrant; penalty 

:e that cause to issue an 
,nee of an inspection war• 
·ting or requesting another 
u ly causes an inspection 
•ther than defined in this 
!e, punishable as provided 

\ 
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933.29 Powers of ,tate agency not restricted 

N'othin~ tootain<'c. 1-,, l"l;ill -uall he com:tr11i>d to ~"<rid thP t,<.> ,,.e1·,, ~ram.,d 
by general law to an 'lt,>en ·r f the -;tate. or to ·1 :n•t ,,f ,,,c,!! ::rw,~rnn ,..~1c 
ad!ng on behalf of such m1:eury pursuant to a con°nd .vuh ct.1 agt>,,cr, ro 
conduct ins-pections with or without warrant all authorized by general law. 
Added by Laws 1982, c. 82-8, § 1, ett.. July 1. 198!!. 
Library Reference• 

Inspection ct::>4. 
/""J .J.S. rnsvectlon § 9 et se,1. 

933.30 IAspector; restrictions- on glvln Information, 1estlf}1ng, etc. 

A person performing an In pection puiuan to the authority of this act 
shall not give information a11 a confirlential [nformer; testi.ty as a witness. or 
exe..:11te au affidavit as a pre,lif•ace for the i8,lwmce ot a criminal ,;earch war­
rant 'lr !or probable cause to ~t>,1rch any dwelling or other building without a 
crimin,it ~earch warrant. 
Addeo by Laws 1982, c. ~2~. ~ !, eff.. July l. 1982. 
Libra ~cfere!'C<!S 

Inspt< t on €=lo . 
C .J.S. Inspection 1~ 1. 5 et s.,q_ 

C 

Sec. 
934-.091 Unlawful to publfsh names o! 

pa.rtles to intercepted commu­
nica.tlons~ P4lll&ltY.· [NewJ, 

Law Review Comme11tar1u 
Intercepted communicatfone: ''Juat. 

cause"' for refuatug to. answer questions 
ot grand jury. 2lt u.Mtami L.Re11'. 3M 
<19'laI. , ~ 

934.01 Legislative finding 
Law Review Commuitariea 

Electronic eavesdropping: Body bugs. 
Barry Kr!scher, 52 Fla.Bar J. 553 (1978)_ 

"":onsenting party to conversation re­
·ordt>c'. by police without warra'l.t 0 e­

'1lll"Scd ·o verify at tria! consenL ·-~ re­
or,;,.;.ng- orior to 1ts actmi:3st•J!l ,.1..2."ainst 

, -~-~r Jart_y to conversation. 2 FI:1-.5tace 
L.Re,· .~~ /1974). 

Ur,1:ea -;tat'!s Supreme Court 
r.~::i ... ,.:it pe!l registers to invest ~ r":' ot ­

:·er.::;es .-:ommitted by means >f ~eJe­
:,nnne. see United States v. :-.ew iork 
re!. Co. 1q1s. 98 S.Ct. 364, 134 G ;,. t59. 
,IL Ect ~d 3';"6. 

In general 
Consent 2 

Inde.z to Notes 

Federal pr~emptlon 3 
·/:ii d Tj z 

,, 2 • Valid ity 
Provisions of tills chapter :-e1at~n,; to 

security of communications were con­
stitutional a~ applied to c,ase in which 
prosecution was precludP.d from · ntro­
duclng electronic recordin!l' to corrobo­
rate extortion vlctim",t testlmor,v 1s to 
oral threats. State v Walls, 356 So M 
294 (1978). 

1. In general 
This chapter gn·1-=rni:ig se• .r ), of 

communications was int<: ~•lc:·1 .. f" ~ 1 
broad procec!.i 1 r to prt:4c~ rr n · - ,;a­
tions. evini.:in6 ~!"e:1 · : .. 1 ,)rir .-n "· r pro­
tection :,t onP·.,-; priv '. ~ .. ·- _ 4:.~ .n ·on• 
versation •har. lee.a ·•• ~c.,. act • to G.S 
C A. t ~510 et srq , -lta,": ·,, Tsa. ,i.r · ; 

.4 F 5.A - ' 
. ·~E . ..: .J 

27 

Key t<l legal bugging- Ja.me!l H. 
Walsh, 41 Fla.Bar.- .J. 36i (1973 •. 

394- So.2d Hll !.381}. a:,_pea.l 1fter ;-,ma.n<i 
H4 So,2d LO>l7. 

Use of wiretaps lnfrlng,-s •lpon lndi­
vldual"s r:;:'-t r.o ;>rlvacy. :Hate v. Mc­
G11!1cuddv, .\pp. 342 So.:?d :ifi7 1977). 

Th19 c'."lapr ~':" prohibiting a.iI un-i Jtror­
~ze,! ~avt:~dr oping :.,y -.1se -{ ~xten~1,>n 
,e1epnone ,n.,, ,menr::, by pt,r3ons other 
r.ha.n tel,:i."Jhor:.e 30:bsi~~~bers. 1n 1.bst::"nce 
aJf ,<DO\Y1cdge ·ind cor.~~nt 1Jt at teast 
,rne of the parties t,) the ~cnversat..JD, 
applies to pr:.vace cit!zen.s 3.::i ~vell :i.S to 
governm~nt ager.Ls. Horn v. StatP. 
App., 2~8 :3o.2d l94 (1974) 

Evidence obtained thruu,i-h ~ederal 
w1retap und~r t"ederal cour1: or<iP.r predi­
cated on purported 'l.Uthority of .-\ssi3t· 
ant Attorney Generai was properiy sup ­
pressed for failure of al)piication to 
have been properly ·1uthorized. State v. 
De Frisco, App .. 278 So.2d 0 25 !1973J. 

Husband had no r:ght to mvade wife"3 
right of privacy by utilizing ~le•~tronic 
devices. and ln ,ibs.,nce or court autho­
rization for husband's .-ec0rding of 
wife's teiephone co'l. •rersatlons. or the 
consent at a party to the c,onversat!ons. 
husband"d recordings 1Jt" such conversa­
tfons made by tapping !Ines eomlng mto 
the ma"ital home were inadmi~~ibt~ in 
dissolution of ,narccage action liarK· 
ham v. :\[arkham, 272 .So.2d 813 11972). 

Under Coruitltution and this section 
husband had no right to invade his 
wife's right ot privacy by utilizing elec · 
tronic -fevlces, and in absPnce of court 
authorization for husband's recording of 
wife·s telephone con versa tlons or the 
cons~nt •Jf :.t ;>arty to the ,~onv~rsations. 
hus~and'~ recordin.ss of intercepted 
•Plepl'.0n., ,onversatlons of wit~ were in­
ad,-,,;_.,q;:1!"! in dfasolutton of ma.rri'lt?e 
:i.nion. :O.farkham v. '.lo!arKh:;.n, .\pp .• 
265 .So.~d .i9 rt972) aftlrm<!d , -it dis­
char~ed ~72 So.2d ~13. 
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§ 934.01 ·:RIM. PROC. & CORREC'I!O:\iS 

-1~ ·'t i:aoed tei~pnv~1e ..:onversations 
!t~e-+2-r, w,!e and he!' tover. which con­

,er~ation~ we~ obt.alned when husband 
tapped hill own rel!ider.ce telephone en. 
!nst:-ucrlons !rom ,i-itect;ve agency, tor 
pur.;osee. of lmpeachir,g w!!e'a testimony 
in •:ilvorce action wa,< not prevented by 
~r• v.aion'i o! Omn'b11s Crime Control 

,.. >r ,i ither tedP.r,-..i or state statutes 
1r :onst.iturions. Bfeaber v. Beaber. 322 
·; 2.::d no. 41 Ohio Ml=. 95 (1974). 

"\In.lie regu1a.tlon promulgated by a 
:nunic1pal police department: notifyln&. 
personnel that department tele'l!hones 
may be monitored with listening and 
recording devices removes reasonahle 
expectations ot privacy regarHng 
monitonng •>! ~alls on department tele­
pnone lines as to employees or- other 
;JP.rsons wtth knowledge. ol th& regula­
~!on. it doel! not remov'¼ the priva..:y 
expectations .,t persons calling into the 
department on telephone lines not used 
as "hot llnP.s;· puollcized numbers to 
contact police regarding: crime,i, etc .• 
since those persona have, no knowlt,dge 
of the regulation. Op.Atty.Gen., 07&-
195", Sept. 23", 191&.. 

Conversations obtained by lawtull,­
monltoring municipal police de"C)art­
ment telephones would be admia.slble 
as evidence in court for the prosecu­
tion of crimes not set fonh in t 934.0T. 
I<f. 

If a conversation or cornmun!catlon 
1lJ lawfully obtalned, It should be ad-

934.02 Deflnltlona 
As used in this chapter: 

m ... ~s1ble- 11? (!t-:PP. ·:. e!'·- n.,. .nferna.l li~­
c1piine- ;,.rocet!t./ ng3. _j_ 

lt. -Conae ,t 
Except, under ~egu.a.rds at prope:.­

authenticat!on. ln!onn.ir's consent to ln­
terce'l!tlon of co over!16.tion with sus~ct 
la not sulffcient to obviate nect>s~ity ot 
securing warrant tor ~nu~rce;,:i!lun "!'ol­
tett v. State, :!72 So.Zd 431) 11972}. 

Constltutlonat ;irov;aion 1Const. Art. 
t. f 12) relatin,; to inteneptlon ol" pri­
vate comrnunicatlons ~eq-Llres prior ap­
proval of magist,'i.tt< of lnten-ention into 
conver-.;atlon.s or tha:r participant ln 
conversation test1!7 he gave consent to 
wiretap Id. 
3. Federal ;i•cemp~l-,n 

Federa.: law has vre~.-.-•;ite1 field of 
wire cap'-', anct a.ny- ,;ta tP. 0 egt:le.t'ld Inter­
ception of wire .i.!om•..-.i ·_ini,:u LiPn must' 
provide ~aft!?"ua.rdtl ac ~a..qt 1-~ 3tnngent 
a!! '.hO;Jt< gee ;,ut ,n the federal statute. 
State v. Auril!•J, App., 36~ So.2d 71 
(!9711). 

In passing Title m of Omnlbua Crime 
Control a.nd Sate Streets- Act,. Cons;ress 
J)NtllD'O .ed Helt! ot interception ot wire 
communieatfonl'J under itll power to r-eg­
lllat& interstate communlcstions. State 
v. McGllllcuddy, App.. 342 So. 2d 567 
(1977}. 

Stab!s are· perr.iitted to regulate wlre­
tapa. provf"d!nir their standards are at 
least as strict as •.hv~e 3et for.:h In Om­
nlbtu1 CritnE Co,;.tror and Safe Streets 
Aet. Id" • 

[See mair.. ·volume fw te:ct of (1)] 

(2) "Oral communication" melins any orlll communication uttered by a 
person exhibitin~ an expeccarion that •mch comm1mication i!l not subject co 
interception under circumstances justifying snch expectation and does nnt 
melln any public oral eomm1!nicachm 11ttered at a public rueet:nt?:; 
Amended by Laws 1974, c. 74-2-19, § 1. eff. Oct. 1, 1974. 

[See main volume for text of ' 3) to 9)] 
(10) "Law enforcement agency" means an agency of the state or a political 

subdivision thereof or of the United States if the primary re::;p,)n,lbility of 
the agency ,s the prevention and detection of crime or the enfor•~eruenc ,if the 
penal, traffic, or highway laws of this state lllld if its agems ar.d officers are 
empowered by law to conduct criminal investigations and to make arrests. 
Added by Laws 1~, c-. 80-27, § 1, e!f. May 20, 1980. 

Laws 1974, c. 74-249, f 1, rede!lned C.A., 489 F.2d 554 rt974l, rehearing de-
"oral communication". nied 49l F .2d 1272, ceniorar< denied 95 

Laws 1980, c. 8~27, § 1, added the S.Ct. 1558, 421 U.S. 909, 43 L. Ed.2d 774. 
definition of "law enforcement agency". "Aural acqaisltion' ,n context of In-

Supplementary Indez 

Intercept 3 
Oral communication 2 
Wire- communication 4 

1, In general 

to Notes 

Since Florida Constltutlon empawer.,, 
chief Justice to assign justices and 
Judges of state courts to Judicial service 
in any other state court ot the sar:,,. ;r 
leaser Jurls,lictl<Jn. the (\:in.;titut•on, ,wt 
the partlcuiar designation ot assig!l­
ments by chiet justice, ·'.0t:!ers gen<>rlil 
criminal )urisdidlon on ju:it!cts ot the 
Supremq Court. and w1rett• D 'lr1ier 1.•1 ~ 
thorizt:r! by just.icE=- 1)! the ~uprer f 
Court wa.s valid, ,l~-~·,1it.:- -.:!aim tha · 
F'lortda. Supr,-Te f-:",1ur1'_ 1·•' no ._;-':'r··- .. ~ 
-~rinl.!!" ' J1:r!'!J' ·•i,"' , 'J _, v Pa•:h•~ e, 

terception of wire or ora! communica­
tion, means to gain control or posses­
sion ot a thing through sense of hear­
ing. State v. Tsavarls, 394 So.2d 418 
(1981), appeal after remand 414 So.2d 
1087. 

Detective did not violate provision ot 
§ 934.03 proscribing_ disclosure of inter­
cepted wire communications when he 
listened In on telephone conversation 
without the knowledge of the caller 
whef'e the person called a".swered by 
use of •'speaker phone•· ar:d thus. by 
using telephone !nstrumen~ !urnished to 
a subscriber !n ord!nar.7 course of busi ­
ness, itrev.,nr.ed there being = "Inter -
ceptk,n"' within :he mear.ing ,f rhe D18 
clo,mre .-\ct. Sta~e v. Tsa· ar's. App ., 
382 So,2 t 56 (1980), cenltl.;od -1ues,<on 
answer,;<! 394 So.2d 418, apDeal -ifter re­
ma!' '. U4 S.- Jrl. 1087. 

Th., Florida Se,,11rity ~t r· mmu!!l•·a­
:iol!s .\.''t prohlbts 1 party to a c<m-
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CRlM. PROr & t'OR;if ·. ~ ,,JSS § fi34.03 
'\ .-sat 10n trorn re-cc1 --dir.g FU Cf. c r · t. .. -

satlon withou1 the consent o' &.!, tb 
p&rtie~ to tbt- ci:-,nve-reation, ;.,- \ h1t ~ 
the·c(•D't:' ... ~hth-,n u: r10~ J.,ublii::- anG tl-Hi. 
i.hr, intercep: is no: C•.•Hducted for tbe 
purpost- of obta :nmg evidence of a 
criminal an as pro,·ldf'd In the _.,ct. 
State v. :Sews-Press Pub. Co. , App., 
338 So.2d 1313 (1976). 

'Tape recordings made by newFpar,er 
reporter of her telephone ~on,ers11uon 
with a second person, without the 
knowledge or consent of the second 
person. and of a conversation between 
th-e st-eond person and a third person 
in car. without knowledge or consent 
of such persons and after such persons 
had asked to be left to talk alone for 
a fe w minutes. were illegal intercepts. 
Id. 

PurJ,ose of the Florida Security of 
Communications Act was to protect 
victims of Illegal intercepts, not those 
who perpet;:-ate them, and thus news ­
f•aper whose reporter made illegal In­
t< rcept~ Jacked standing t o assert, 
w/,en chuged with destruction of evi­
cln,c;,, that the illegaJ tap!' recordings 
would have been lnadmif£il,le in e,·i-
6ence, and such circumstances would 
no1 precludi; prosecution for destruc ­
ti,,1, of eYidence. Id. 

S•a T ,1te relating to thE: 1m.erception of 
any v,;1rt or oral comrrJunicHtlon. v?hich 
stbtut.- dt-fines "intercept · tc, mean the 
a.iral acquisition of the <.:c,niEcnt.s of an, 
wire or oral communicatioL ·-..:~rough th"e 
c;,:.t- of any electronic. n>I:"• t Rnical or 
01her device:. was inappJ1:·z:d .. J~ tc, the a l ­
leg,.d inc-ulpator, st.atemeni o: defend­
ant which. because of his lcmd voice, 
"'-a.~ c.,verheard b). two poi1( t c,ff1eers in 
ha 1 outside c)o5e6 doo:r n• 1:n~ur room 
Ta,·lor Y State APP.. :!~!: Sc,.2d 375 
{1 f '; ~ 

-~ municipal police depa nment is not 
an,iior,zed by the provi£ionf of this 
cnaprer governing win· communications 
t;, intercept and record all incoming 
tElapt.one "Calls to that .iepartment 
wre1ner or not such telephorn:- lines a re 
e(:iipped with e.n operating "Deep" tone 
<iev1ce Op.Atty .Gen. -08(;-5 , Jan 15, 
1980. 

lnformatlon received by a law en­
for-ce,,·,ent 11.gency through the u~e of ,a 
"She~ Gun Mike" ca.n orm the"basls for 
th~ issue.nee of :a .search warrant If 
:h',,f· is full compliance with -the provl ­
sion8 of Chapter 934, :security of com­
'•";n;catlons , inasmuch as a .. Shot Gun 
Mike-· ls• de,i.ce described h1 this sec­
tion Op.Atty Gen. , 074-67, March 1, 
1974. 

State Constitution does not preclude 
any jurlice of Supreme Court from 1Bsu­
ing e.n intereeptlon order pursuant to 

st&..:...L.:tor,· ,n. 1.~ ri:.., ~t&.i.t e:x rel. Aen-
n.,<iy v. Le<, 274 Sv :td 881 (19781 

2 Dral co,.,,ou"r· r a ~io n 
~\'here '(OT \f··• ~t,t,P~ t ool-. t-lace: in 

parking lot, and "lo: 1r "newsed or s.- ­
clu,if'd area and "1,f'r. ii W&.f not shown 
t7i8t defendan t t 1ol~ ~ny ~;~asures to 

· er.~ure his pr.- acy 'his secuon un6H 
whi<'h agent with t-lectronic lister.mg 
deYice tr0 ~,mLted c,:,i .verllatlons tooth ­
er office," atatJ'..-ied nearby who moni­
tored and recurd,-d entiN: m.a.ri;uana sale 
transaction was not show to b.- uncon­
stitutional. Ruiz v. State, App., 416 
So.2d 32 ( 1982) . 

Private cltlzen·s tape recording of or al 
"walkie-talkie" conversation between 
defendants was not a interception of a 
communication transmitted by wire or 
cable furnished or operated by a com ­
mon carrier within meaning of this sec­
tion prohibiting such an interception so 
as to require suppress ion of tape record ­
ing in prosecution growing out of bur­
glary ; defendants, who were two police 
officers . did not have any reasonable 
e xpectation that thei"' cor,, ersation 
would remain prn·ate Char;jJer v. 
State, App., 366 So.2d 64 (19 78 ) i:-eruora ­
ri denied 376 So.2d 1157, affirmed 101 
S .Ct. 802. 44~ U.S 56(•. 66 L.Eo.2d 74(!. 

Extortionary threa t deliv~red perRon• 
ally t o victim in victim'£ l,,,me waF 
"oral communication " withir, this sec­
tion defining oral con-imun1ca1ion for 
purposes of statutes relat1n, t" security 
of communications. B.f ont: u: 1 ~- .. ed. b> 
person ex.hihiting e'.Xpectation 1:na.1 con1~ 
munication i.s not st.b.1ect "c intercen• 
tion undf"r circu1n~:-& ~ee~ --~~ if yin~ 
such exp.-"t&tion. State , . ·,·alis. ~,,,: 
So.2d 2~4 (19781. 
3. I nter<;ept 

'-Jrtereep:" as defined in th1f Rec:lior· 
n1eans t0 g-&-iTJ control or posse~sio1i o1 B 
communication through the H,nse o' 
hearing and through use of electronic 01 
mec.hanicl!.i device. State ,. . Ti,a varis 
394 So.2d 41k 11981). appeaJ after remand 
414 F-o 2d lfl87. 

MPd,cal examiner·s recordin~ of rel<-­
phone conversation with psychlatris• 
who waF suspected of first-degree mm -
der of one of his patients, whhoutJ)SY· 
chiatrist's -consent, was unlawful inter ­
ception li.e defined by 1 934.03 proscrlb· 
Ing such interctptions. Id. 
4. w;re t:ommunicatlon 

Prohibition of .Interception of wire 
communications made ln whole or in 
part through the use of faclllueR for the 
transmission llf comnunicotion by th~ 
11.ld .of wire apphes only to St' muc-h {;f 

the communication as is actually tran$ ­
'JDitted by 1.he wirt, e.nd not bro1<dc-ast in 
a manner tivailable to the nubllc Dor­
:aey • State. -402 So.2d 1178 0981) 

934.:J3 Interception and disclosure of wire or oral commur1cat1oos prohibited 

[t'f•( main volume for tc:ri of (1)] 

:• 11) 1. It is lawful uncter this chapter .for au operator of a ,·v.ircl,•,oard, or 
~. ,'fieer, 'Ollployee, or ag,int of any rommunication <..'Ommon c·a:'r>l'! whos1 
i·• , 1.th:'!' are used in the transmission of B wire communication. t(, intercept. 
,; ,~, Jnse. or use that eorumunication in""the .normal cour>1e of his Prnploymen t 
\' i il, engaged in any activity which is a .necessary incident to the rendition 
of hi,: service or to tlle protection of the rigbts or properry oi the cHrrier of 
s1· l rnmmunication; provided, tb.at .said -communication eommou carrier(; 
" ~ not utilize <:erviet> obs{'rving or :random monitorin~ except for mechanical 
-0r SE:'TT ice quality control .checks. 

2. H shall not lw unlawful under this ehapter for an officn, employee, or 
agent or JJ.ny communication -eommon carrier to provide information, facilities, 
or teehni<'al assists.nee to an investigative or law enfor,.-ement officer who, pur-
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suant --o this chapcer --j :l1t(b 1)riz ... ! r:~, ,n~.'!r, ~ f" ;l Wl ·µ ,r ,~. I ornna ll"'"!P!.JC..1< n. 
• \..menn"'i by Laws 1!)77. c. :7-H.14, § 249, df. Ai;g. :!, 1977, L:tw:e 1!)73, c. :"8-.iiti, 
§ 1, eff . .June 20, 1978~ 

(b) It is lawful under this chapter for an office , em1Jloye,;, or agent ,>f 
the Federal Communications Commission. in the normal <.'D1Ir'-'e of hii; e!TI­
ploy:renr :ind in Jlschar~e ot the monitoring :-espvc. hilirie, ,,x;,-·r: •'tl b~· ~" 
,:oum, ,s1.rn .n the enforcement of 47 U.8.C. Ch .• i. to intercept: .1 •v1n> •.•01!l­

mun1caram or oral communication transmitted by radi.l or to di::wh,-,: or •1se 
thE' information therebJ obtained. 
Ameatled by Laws 1977,.c. 77-104. § 249. eff. Aug. 2. 197-_ 

CJ It ii! lawful under this chapter for a law ~nf.,r<~ement officer or .1 

pf:rs(;n actfng under the <lir1-cri,,n it a law -'nt'ort.~r.1;,r:.r ,l'f1<'et' ;:o iaten.1::;1r 
J. w1,e or oral communication ,hP,n .,ucJ:i 01>r:-,m s ! parry co the com­

purtiP ... ~ J thP ,.0lli'11J1• .1 ·a!iPu ~1:,.- ~i.ven :1r: lr ~1)n­
and thl' nurr>n,ie ,ir ~,1ch .nt,-,-<'eptir n ,s ·o ,,nr, .J 

(e) It ls uniaw:fuI to interc.-epc any communit'ution ,,.,· the purpose of 
committing any criminal act. 
.\.mP,nrled. by Laws 1974, c. ,--!-~!!), } 2, -,ft. Oct. I. 1!-17-t. 

(f} It is Ialv-ful under this chapttcr !or an t!mpfoyee ,;r a te.ephone com­
pany to intercept a wire communication for the ,;oie pnr{J(,se of tradng the 
origin of such eommnnicatioa when rhe interc-,ptfon ·s re<iu~ted by the re 
cipient o the communication and the recipie::.t alil'ges that tlie comnmnica­
tion is obscene-, harassing, or threatening- in nature. The individual con­
ducting the nw,ception shall ,otify !oral police auchorities within forty­
,>:g-ht hours after s:he time of the- interception. 

.\ddetl by Law,; rn', 4. c. 7--t-249, § 3, eff. Oct. 1. 1974. 

~) It is lawful •mrler thh; chapter for an empl,iyee of: 
1. .\n 'lnJ(!t.:lan,·e ,er'. ice !irl'n.;:..-d ;, nr-;,,ant ro .•. 401 ~" .1 'irP ~.:atrr n "Ul· 

!lit\yini.:; firf.!fh,;-hr.ers a~ defined hy s. t):1:!.:~o. a pithi.i<" 11t·.i1• a:, it-1iici-:u oy s~. 
.:c,~.ol md ·101i.U~. a ia \V enfor•·emPnr a~eney ,t,, deiin .. , 'iy " .•:~.+.1.2• l(ll, or 
my M~er ~nclty ,VI[h pPblbherl emer)!PU<'J telepho1,e nllrPL••!",. ,ir 

' .,n 1genr·y operating an emergency ceiephrine n•1m·->er -::in" system es­
:abl[~he•l pursuant to~- :365.171, 

·" ,,1terr·Ppt anci :·ecord in<'oming wire communications. however. auch public 
1ri,itv 'IJay intercept ,rn,1 record incoming wire commun,eat om, on p11blisbed 

2m,•r:;':~cy telephone numhers only. 
.Hl.J,,,1 lJy Laws 1!)79 •. e, 78--.176, § 1, eff. June 20. 1!)7 .unende•1 by Laws 

•)7')_ e. TG- 164, 1 187, eff .• tug. 5, 1979; Laws 1980, e. ~27. ~ 2, eF~ . fay W, 
19 0. 

L;iw~ 19it. c. H-219. amended s-Jbsecs. 
2) (CJ s.nd rd) to authorize interception 

-lC wire or oral •~ommunicatlons by law 
,mfori::ement officers or persons acting 
under the •jirection or law enforcement 
officers with consent ot only one party 
for the purpose of obtaining evidence of 
a crime and to authorize Interception of 
such communications where all partl~s 
to same have given prior consent to 
such interceptions. Subsection (2) i fl 
was added by this act. 

Laws 1977. c. 77-104, a rev'ser s bill 
amended subsP.cs. . 2)(a1 and , 2)( 1,1 
See P.eviser's ~ote--:377. 

Laws l97 , c. 78-376. des -l" , ·~ ! , : • 
par l anti addr?<l -:.-:11~r.a!' :? • ,J :n .. f :.,:. _ 
f2\lal and '!.dded s,n,~,. 2 (g 

Lawa :;¾7), c. 79-.,6!. a rf-vdr-r' 3 1ih 
currect"!t.l ;cai::,~te'i t"y it:det! c. 0( r:-.'C 
;nred. "b~--11'.!te. in..,1.i', 1 ~ ,., .. ~! 1:~,. • r 
r~Jun-!a!'r prc,vi:::1io11.:: ..,. j,. ·•~ • ,~!' ..i l 

r~fer~Ci1..t--':-l 1r ~1 ...... ,r: ~r a.r:.d i;_i,t 

w,se .rr~•n.n·ta.. ..~~ .;,! r ·-.. ~ :a._ 
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interpretaci11n Jf the Jtatu':es s~e Re-
vi~er';; c'i0te--,979 · 

Laws 1980, e. 3()....27. } 2. ;nserted in 
subsec. , 2) (gJ l 'a iaw enl'orcemEr:t 
agency, as de!lned. bv "1. '134 02:~ 1·q·•. 
Rev iser's Note--1977: 

Amendment cor.l'orms to grammatical 
construction or paragraphs , c) . .- j), and 
-~> as amended and created hy ch. 74-
149. Lawa or F!orida 
Reviser's Note--'979: 

Paragraph ((2)•g)J rearr,.r.g~d to con­
form to the apparent !Eg:slatlve Intent 
;f the interrelat<>~ ,1men im.-nt.;, to C.S. 
:or H.B 320 al)~cca1 :ng at pp 262. 285, 
-,r. I J.;6 1375 H011 -~ rournal. 
L.1w :=t-!~ ew Comme:itaries 

;Jnsens·,,a! ~le,~t-r!lic scrvelllanre, 
K,_ It W. Mum '"'• :a Fla.Bar J. 355 
I J...l~?; 

,~on_~er'":~~ Jar·: o :;onv~;--.,•,1,JJon !"e­
·nrde·i ')\ pcI: ·e v .. •r 111t w-1.·ran"" ~e-
l ol!"J-':j Ve!"•~\, l .. ~:- 1 "r·r •~flt ~O ""e-

•.t r•ur. -·i.", r 1 .:, iv·l ag..;,-st 
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CRIM. f•f(1"lr ., <'f•BRFX TJI;, ·_ 934.03 
ot ·1e~ ~e.rtY to convr~:1 .. '.:-.r ~ Fl,- ~~f. ~ ~ 
L.ReL l~~ (1974). 

JrnereeJlted c ,mP~t!?. ··h · l )n~ · .l u~; 
causf:'' · for refusing tc-. h. i W•d:r Q..Jt-.t;!!,~nE 
of gr and jury. 29 r -,,.i arnl L Ln. 334 
O 975.' 

Irtrasp<1usal wir£-t1ei-~•nr 1;.nd ehves­
dn:ipping in dome~tie, ro h-.,tit,n!t caisPs. 
< ,'?1thia L. Greene, i>f ;;,.1a. BRr ;J 64~ 
ti 9S2). 
un,ted States Suprem~ Court 

Covert enu-y to ir..' tall ;,ie<:trnnit: bug­
ging equipment, see . Dalia v. United 
States, 1979, 99 S.Ct. Io82. 

Wlrtc-te.ps, ldenti!,cation of ptrson 
rommitting offense on BJ•plication for 
judicle.l approval, see United States , .. 
Donovan, 1977, 97 S.Ct. 658. 

Inder to N ote1 

In general 
Consent 2 
Dwelling, 3.5 
Foreign court authc~1.x.at,cr. :C 
Informant 4 
Party to communicat,or 
Recordings 6 
Validity !r2 

Vi,. Validity 
This sectior, whicl. "· 1 ,urizes law en .. 

forcement offi<:er tf, •nv.--·cep: an oral 
commun1catJor.i wne:-· :--.1J:!. per~on is a 
party to tht con,·ere~ · ,. ! o .... where one 
c,f the parties tr• tn< · c:,ur.ication bas 
pven prior consen· t• ·nf- ir,,,,.rcephon 
1~ uncoI!Stitt.:.tional ~ c:::-:- &.?-- i~ author­
izef tht warr~t~t-)S.t ~I ·ctJ•tion <>f a 
Jffivate conversatio: <· · •J1, D.:-1ed in the 
J-,ome. >''.ate, Sa;.: · 0 • 0 v, ~9; So.2d 643 
(1981). 

Fact tha~ electr.-ni. intt.:-::eJ,tion of 
private conversation c-.uducted in tbe 
home is authorized wltl,ou: t.. warrant 
by the United States f-<1preme C'ourt un­
der the Federal Cuns~lluUon d;,es not 
affect prohibiuon b" r:un~t Art. 1, § 12 
of sucL ar, ln~erception "' state citizens 
under their conBtitut:or may provide 
themselves with more protection from 
i;overnmer~ Intrusion t°!',!L.'l U.e~ afford­
ed by the Unit"<! Stt<.t ,,;: ':",.n.stl'"lltlon. 
I~ . 

Pnn!Bioru; of :tblP <·i:ar,te: r•·!atlng to 
~ec<lrity of <:om."Dm1katio»s were eon­
stirntlonal e.s a.,plled t, t:n.se in which 
prosecutior, ww; 1»·,-,.Juied fMm 1ntro­
•bcing ele<"tronlc re<:o-·dinJ: to corrobo­
ratf; extortion victim e tentL'Y1ony as to 
vral t'1reats. State -.. WaUs. S66 So.M • 
294. (1,178). 

This 1'€rtior prohihltln,: interception 
0f defirJeii wire or Clral ~·on,mu:nica.tions 
:..lftltss ali p&.rties tt;ereto ~ve prior 
,.,.,,,.en: doe~ not excluol- any source 
-..-,m i.,r~-~s. inL,id( unor. o..ctivltieB of 

~ 1 "::"WS mf'di1;.. in contar·t. ~ti .:..tn .. rf'.es
9 

J)re-
~nt Ph,rtiefi to co .. L,·; • ,,•a~on trom 

,.,.,n~nttnh to recorcizr~.r... . -1 rt:!'F-trict pub­
h'btion of any lnfonr .:.a.· ·vn µined Crom 

communication. a.nr..:.. !1""nce .is not un­
constitutional as repr~.:-<enung prior re­
straint or es impairing n,,ws-gatherlng 
adivlties. Shevin 1; ~unbeam Televi­
,sion Corp., 351 So.26 723 (lll77), 'appeal 
<llsmlesed 98 S.Ct. 1480. 435 U.S. ll!O, 55 
L.Bd.l!d 513, rehN.rlrtr denied 9H S.Ct. 
1 ~92, 43:, U.S. 1018, 5C L.Ed.2d !98. 

Electronit· devi<'!-, :rnil hidden me­
chanicaJ -oontrlYancc!, cannot be said to 
i,e indispensable tools of lnve.qtigative 
news reporting, and tnus are not with ­
in First Amendment i::->.rn.rantee of free­
dom of the press, ;;inc~ .ilUCb reporting 
was succ.,ssfully ,,,. <'ttced long before 
, r vent1or, of such : ~, ces Id. 
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,. t'l ~enera• 
_4.. ..-1·.i~el .,. 1 t0n 1 ... ;, tun::,~1or,&.l c-·~un · 

ah'!;.. e r,-.~J~ w,: :u-..hrJ:Jnf ('~ J-..,jor-
itt1. ~t!•rem&- (, urt t' .~•or1 t.r,ld.! ~ •_hat 
conirnunic&.tion tn,•.-:;rn:;."t·d. ft :,r.: ptr­
son·~ homt- undt'r St.i"i,•:·: ,-' c,r ~! ihW en­

. for<·tment off1cer11 &. nC 1 ! ~:c~pted by 
~itn.,ss outeid1: bc,m1- 1• 1, 1, 1<,imlssible 
in evidence. M!lier !:- tfJt e App .. 411 
Sc2d 944 11982). 

Thi~ Sf'Ction t. r~.-. ::: t ;;..< t-puons to 
wu.rrant rcquir~rnf-r. \\·1.:l H:::-r,ecr to in­
terceprion of prh·at~ c0rntr'ur:ications in 
casts of an in~-:::r- f'T•tior: ir,volving law 
enforcement officers; ,~qu:ring the con­
sent of only one pe.ny e.nd in cases of 
interception basf-d on tht consent of all 
parties. Chiarenza v. State, App., 40G 
So.2d 66 (1981). 

Municipal police ~•ff•cers acting out­
side their jurisdiction acted unlawfully 
in intercepting ore.! communication 
where only one party had given prior 
consent to interception. \Vilson , .. 
State, App., 403 So.2d 982 (198(!). 

Definition of "hiterception of private 
c0mmunications," in context of prohibJ· 
tion under Const. Art. 1, § 12, against 
such interception, is e. function of one's 
reasonable expectation of privacy 
Ste.le v. Sarmiento, 397 So.2d 643 (1981). 

Medical examiner's recording of tele­
phone conversation with psychiatrist 
who we.s suspected of first -degree mur­
der of one of his patients. without psy­
chiatrist's consent, wa~ ur,iawful inter­
ception as defined b) this section pro­
scribing such interceptions. State v. 
Tsavar1s, 394 So.2d 4H (19ol: &ppeal 
after remsnd 414 St,.2d 101;-

Rule in Se.rmientc, ·y b1ate . :i7J S,·.2d 
1047 (Fla .. 3d DCA 1~79) •hat &r, ean·s­
dropp.;ng officer ·wltt1nu1 b v. arrant cc::-, 
te~tif~ to content5 01 ,-,,n~. ":'-rsati0r 
whici, ·1ccurs iri b O'""ie111~ ! c;.. hurra- H 
clear~. hmited to it~ dl~! rt"~ ~fttin~. 
t.he.1 1s moniwrm~ h~ noht•f' officers 
stationed outsid~ OefenUhnt f=. .t,ome of a 
convt:::r-Ration betweetJ dPf~t1d11.n~ c:1.nd an~ 
other within defendant ~ l,.Jmt ahout 
°"'·hicl~ n1nnttor1ng- off1 ·ers. noi. fiff1cer 
eng1tged m convers:,t10r wlU, dder,oan, 
'testified. State ~. Sh&rl 11an, App., 88~ 
So.2<i 1045 (1980). 

Tape recordings of defendant's con­
Yersations were not subject to ,si:ppres­
slon -where they were aecured without 
an intercept warrant tbo~h in e.ccord ­
.ance with reQuirements -0f provilllon of 
this section. State v. !;:telnbrecher, 
App., 2189 So.2d 1048 098Ul. 

'Testimony of police officers whu o,·er­
ti.eard defendant's drug-related ronver­
.sations · with an undercover offioer 
,equipped with a "hody bug" for which 
an lnteroept warrant he.d not been oh­
'tained '\\'BR properly admitted. Rmc:t- th<' 
11ubject <'onversation did not takP r,Ja~, 
in defendant'F horn.- hu: in thP · rps • 
denOP" of a codt>fenni,nt. furthermoH 
ttH' admi>ssion -0f tn.- 1estimonv of t}+ 
officerR who ,11,:ert- \.1u1sjde tnf" hnUPt 
could have bf>en nc, ntvre than harmJps• 
error, since it mf-r-,h corroborated th>,' 
of the undercover 1nflr .. ~·!l<, himself re 
lated biR transaction witr, the defendan • 
:and -who,w credlbllit~ and 1nteres! was 
not challenged below. Trinidad , 
Bte.te, App., 388 So.2d 1063 (1980i certlc•· 
rarl dt>med 101 S.Ct. 3118, -422 U.S. 963 
li9 L.Ed.2<'1 !IH . 

Wbere officer e>hserveo defendant r• 
ce>rdtn,:: c0nversatior, witn officer o'i.., 
cer he.a proh&bh · &u>;t t0 hehe'\'t- ''"· 
defendant hac) vi0lated prmllsion of thi.­
-sectlon relating to Intercepting ora 1 
c.ommunicat.ion of anotner and E.e-,ond 
officer, who ws.s told t,y tir,n 0tficer of 
what had occurred had prohe.hle l:bUSl 
to arrest defendant and ~t::izurt o: tE---

·. 
., 



§ 934.03 CRIM. PROC. & C' 1KHFt··1•10 S 
~,He 1 

~orj,.u~ teVi.Ce was va~~d.. State v. 
'<>!en. \pp,, 384 So.2d 28'1 t 1%• . 

C~tt:,:r 1 ve did not violate pr("\' ,.t:!iun of 
thi" se·cUon proscribing dls"la;;:ir~ of in­
ter-cs;, .o>ti ..,.ire communications "'ten he 
lister.to-! ,n on telephone conversati9n 
;vtthout the knowledge of the caller 
whe~., hE :ierson called answered by 
,,se f ·oe:iker phone" and thus, by 
, .. w.s: ·,,,,.,:,none instrument furnished to 
i suosc,sher in ordinary course ot busi­
•,ess. preve:ited there being- an-.:'!nter­
••eption" witb!n the meaning of the Dis­
·,10.11ure Act. State. v: Tsavaris-. App., 
382 So.2d 56" (1980} certlt[ed question 
an.awer-ed 394 So.Z<L (18, appeal aftei" re­
mand 414 So.2d 1087. 

Recordings of communications shou!d 
tie and are admissible after lndivluual ,n 
whom accused has confided has testlf!ed 
both as to his consent and the <!Ontenrn 
of' his discussion; d!sapprovmg State ''· 
Muscara. lU So.2d 16.7. FTB.nco v. 
State. App .• 37& So.2d 1168 (1979). 

E:lectronfc reprod\lctlons or "ommunt­
cattons between an informer and ac­
cused ln!lT be .Introduced in evidence on 
complla.nce with requirements ot thla 
section and securance- of an Intercept 
warrant or order are not necessary re­
gardless ot whether tlfere was ~ufficlent 
1me to obtain one. Id. 

A wrongdoer who voluntarily speaks. 
to another or bis wrongdolnp only has 
the hope ,:Jr expectatfon,.. not a constltu­
ttonal]'y protected rlght, tba the other 
person will not' br.eaeh Ptl~ contidi,nce 
and teetif.? as to the contents oC their 
conversat!ons. Id. -

E:lecc•~)nic recordings or conversations 
·.vhich ...-.,re obtained from defendants 
hy redera. police 0ttlcer without an fn­
·ercepr warrant and which concerned 
.cacem~nts made by defendants to ef!ecc 
,hat t!l .. Y ~ve narcotics to confidential 
. nturmancs m exchange Cor Information 
:vere ,idmi~sibie in perjury prosecution 
•Jr i'alsel~• testifying before grand jury 
with •espect to those statements wh<>re 
ell,,w police officer took wltne:;s scana 
in-1 ·estifie,! as to his consent tu re­
·oruing Ji' com,ersatlons and cont<'nts 
'h.-reof prior to actual introduction of 
-.,cor<Ungs. Id. 

The Fourth Amendment of the U. S. 
Con~titurion does aot protect a. wrfJng­
rner• ;i miaplaced belief that a pers,,n to 
.. horn he voluntarily contldes his 
WTorgdoing will not reveal It. Id. 

Sta ~e agents• warrantless electronic 
•av•~,;ropping or conversations between 
,mdercover police o!f!cer and defendant 
rn his home constituted an "interc<>p­
tlon· · within meaning of Const. Art. 1, § 
12 that right ta be secure against the 
·~nr;,9.~o'!Rbie Interception of private 
,,ommur.1cations shall not be viola ted 
and such interception, when It was 
practicable for oftlcers to have obtained 
prior intercept warrant, was an .. uurea­
aonable interception" within meaning of 
such provision; and thus refusal to 
suppress testimony relating to that 
which was heard on electronic monitor 
was reversible error. Sarmiento v. 
State, App., 371 So.2d 1047 (1979) ap­
proved 397 So.2d 643. 

When Information acqulre,l through 
interception of communications unuer 
procedure authorized by this section 
~overning issuancP ,.,t wire!.ap orders 
was used only to establish probable 
,·ause, th" State did not ne>,...l to P.St:lb· 
•ish con .. ent throug!1 L,ect test'mony o! 
consenting party, and thug the trial 
judg~ 110 not e?'r 1n bnokmrt.k~rg i)r08~­
cuti·}r. in ,jery4ng de~•~n .. ~an "1 ' n.10rir\n ~o 
diRcL ..;f_ :.-!Pntity ,;f .:Lin :1...~";?n": j. ntvrm­
~1.nt 3.Id.i t;J ;)TlJ,j~,cP ,frn "ur .. r-c:~s <'HHT.i­
na"•Jn 'iy :he le( ~ n B .e 'f ,. n-
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.:;~.n... .... 1p0ar•1! v· ;:,tace. ;;;i ·· _1,. .H-,.,. 
din-.:e interct:ption anti di~. , sure .:.,r· 

wire or oral communku.tlcr,, i,; illeg_:_ 
any communications between :EEnt an· 
her attorney in planning taping .:;f 
phooe conversation hy cllent would he 
discoverable. Roberts v. Ja.r,u.~,, .\.pp 
.!6fi So.2cl 124 (1979). 

r.,teptwne users, who alleged that em­
ployees of telephone company had di­
rected thu.t illegal efectronic device be 
p,laced upon their telephone line, had no 
cause ot actioa under § 934.0l dealing 
w1tlL interception. dlaclosure or use ot 
wire or oral communication wh.,re de­
vice attached to their telephone line. al ­
thougtx affording connection bv whkh 
eav~3droppmg or recordfn11; w,1u1pm.-r.t 
,,ou1d have t,een attached. ·lid '1.0C it3el! 
h/\vP ·:tpabillty o! Intercepting- r re­
• irdir,g ; m,ents of any oral conumrni­
catlon but only recordf\d' telephone num­
:iers called, and there Wll.3 no evidence 
that anyone actually heard coversation 
or attemptet.l to do ~°' Armatronc v. 
Southem. Bell Tet. &: Tel. Co •• App,, l61i 
So . .2Ef 8S (1978 • , 

Suppression of all wiretap evidence, 
for continuing: wiretap beyond autho­
rized obj,.ct!ve ts only mandated it :iro­
~e,i,,ra, •eqalrementa to mln1tnize lnter­
cepuon a:-e olatantly !gr:wred. State v. 
Aurilio. App .• 36&So.!!'d 11 (19'1S:. 

Prohihition ,1g1inst interception v! -::ie­
ti,,,;d wire or uraf communic:it!oos un­
ie3'3 a.It par' !es t!lt>!'eto give prior con­
sent repre,i.:nfs a poifcy decision by 
Legislature to a!low each party- to a 
conversat'on •o ha••,; an expectatkn of 
priv11cy from fnte.rr:-"titlon by anothP.r 
;,arty to conversation. Shev1n v. Sun­
!1~.un Television C()rr;,.. 351 So.!'1 ':23 

l;,7~) aol)e,i,I rlisrr.issed 98 S.Ct. ,180, t35 
f,.;3. ~20. 55 L Ed.2d 513. reheari'1g de­
med 98 S.Ct. 1!!92, t35 US. 1018, 56 L . 
Fd.~d l~S. 

-ltate '.1r "1de'1 ,tn adequate predicate 
ts ro :i.-.n· -:1U1;ity ~f recorded ~L1nv~rsa.­
~1nns ,1tt'Vt-!t:n tet'e!"htant and an !n!•Jrn1-
;lnt. .3n ·..1s to ~nable •ap~s of ~nvt-:r:sd.­
t1, in :-o I)~ :ntro,iu ·~·-1 in ~\n,.!en(~e. 
•~~';.~P<> •.· .:,tate . .\.pp. 35tl So 2d 007 
L31,J. 

....h~ i::-: ,nd'l s~~uri"_ ✓- vf Cnm. "lka.­
~1- n~ l-.!t pr')hibtts ·1. ::-a'"tY to .ct, ~tj-n-

er!S, .... _on ... rom .. ec-.,r,:i ~t;" .;;u.:h r.on -
ver ... ..:.ri )r ,q,•nhou:- the con~P.'1t or 111 ·he 
pa!""':.:e:J -:o ,:h~ conversati•:~n. prov1ded 
the •x,nv~rsa.tion is nut public a.nd that 
the intercept is not. conduc:te~ ~or ,he 
pur;J•Jde •lf 'bta.inin..- ~, iuen,•., ·)f a 
crir'n!nal 1ct ~ orov1ded in the .\ct. 
State v- ~ews-Press Pub Co.. App., 
338 So.2d 1313 (1976). 

Tap.:: r~,:-,rrtin~s mar!~ by ne~~;spap~r 
reporr~r )f !1er t~lPph0rt-1 ,:onv~rsation 
Vw--ith a :3BC Jnd pPr:..:;.:,n, v-1thout the 
knowledge or consent oi the second 
person, 'lnd of a conversation between 
the second pt2-rson and a third person 
in car, without knowledge or consent 
of such pe~s, r.s anti after aucn persons 
had asked to be l,eft to talk alone for 
a few minutes, were illegal intercepts. 
Id. 

Purpose of the Florida Security of 
Communications Act was to protect 
victims of illegal !nter,epts, not those 
who perpetrale rhem, and thus news­
paper whose -ep<,rter mede ll!egal in ­
ter~epts lack,'!-1 standing to "-"S"n. 
when charge,! with destri: .. ction of "VI· 
den,,e, that the !llegal tap<> r•·<:crc'.rgs 
would hav,; been inadmis ,!!'>le Ir, evi­
dence. and su,!h c1rcum~H.:i.n1..': ~ would 
not preclude pro,,;~c'.l! h,n tor I~str.Jc • 
tton of evidence r :I. 

_..\...IJ 11naur.hor~z.ir-1 ~a.vi1~. 1r _..i1.: Jy '.,.!~e 
r.f ~xren.3·:,n t~IP~l '. r--• .r 'j~ ~ .> .... \.::: b)· 
:,~r;1 1~ oth~r th~~ te.~p,,r .-: ~11~,,:;-·r:h~ 
~-~ 4.., a.bsf:'-.,., 'E oJ! kn-1\lli :-:;;,}ge .11.nc~ con-
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gstior.. i~ un1tn~·:ul, e-ln-, ,,d.f ir 

zu,tt:""t' auu .J"·U. ~lHblt &.f a tf•tri • .Jt'!:rt::- .. 
ft=·1ur.y uridtr i;t': ~ "'"lt) of ( or.J.n-·1 ,.. i:U• 
T:<•Hf .:\('t. ;- •ln v ~:.a:1e APi- . - '• ~c. 
:;.,! l' 'i 09i4. 

T!-ii; cha;.•H" ; ·Qhib1ting llll unami or­
iz£·•' ·a,·-·~Cr 1ping by use of ex,.-•.,ion 
;.{~ltphn,·.· in:;.-T:_::nenu; by pe~sor.~ ,:,th1;::: 
thi,.r, teleJJht • sut,s.::riber , in at .0 Enc,.. 
o~ :i..:11.1\\"h:dl?"~ .:rid C'On$ent of at Jeas' 
Ont- of thEo l"-, :,oeE tc, th.- c-onver.;atinr 
appheF tv J•w .... ,. ~t ct• . .i.'::lll~ lf.8 well as tc, 
gon:rmnent .. i;-nts. V,ei;!'s FSA. { 
934.01 et seq ld . 

l: se of ta.;,ed t;-le,,! one c;:,nversatlons 
between wlft- &nd her Io,·er, which con­
versations wErt- o1,talned when husband 
tapped hi!' owr, residence telephone on 
jnstructicmF from detecth·e agency, for 
Jiurposes of irr,; .. •11.chin& wife's testi­
mony in divorce action was not pn,­
Yented by provisions of Omnibus Crime 
Control Act or of other federal or state 
statutt0s or constitutions. Beaber v. 
Beaber. 322 N.E.2d 910, 41 Ohio Misc. 
9' <1~i4) 

A rr,uniciprrl policE department is not 
auttwrizc-d by the provisions of this 
char,tf>r t"''erning wlre communications 
w in1;crcei,1 and record all incoming 
telephon" 0.allF to that departmen: 
w r,et},er 01 nr,t ~uch telephont; lines are 
equir peel with an operating "beep·· tone 
devicr 01, .. .\ tty .Gen. 080-5. Jan. IS, 
J 98U. 

.A. rnt r:1cipa.' polir:·t department iF not 
ar, "r,u+r entny" within the purview of 
,-u ns•·~ , 2 l\l" 1 1 of this section, f o. the 
pun,,,s~ , ; htercepting and recordlr,g 
irw<•J•·a•~ •wirt:- communications on pub• 
ll£1li''> t'n,t-rgency telephone numherb. 
l ), .. At tv. Geci: 079-93, Oct. 29, 197B. 

Ti,, rn:ordmg of conversations 1,,-. 
twr<e1 t1:ie;,hont- solicitors and custom­
eria t,~ ,-1,,phone solicitors without tlH, 
consert of the customer violates this 
s.,ction. Op.Atty.Gen., 077-32, March 2h, 
1977. 
2. Consent 

Personal and telephone conve,·sation, 
t,e,Tween defendant and polict infcrm­
ants at defendant's pawnshop, whicr, 
were monitored . .e.nd .recorded by police 
with consent of the inform1tnt:s were ad­
missible at trial of 4efendli.nt for at­
'tempted trafficking In !ltc,len l)roperty 
under this section authorizing Intercep­
tion of eommunicatlon wht>-D law en­
forcement officer or ,one ~nder his 
iiirection is a parzy lo it w where one of 
the f•!irtles to such communication is 
giver. prior consent to th< Interception. 
Morningstar v. Btate, App., 405 So.2d 
778 (1981). 

A communlcaUon obtained in a man­
ner · otherwise ;>ermlss1ble under this 
11ection authorizing the Interception of a 
communlcatlon when a Jaw enforcemen'. 
office~ or one unaer bis direction l1< a 
part, te it or ,._here one of the pa.roes 
to ~nPb c0:nmunlcation I~ 1?1ven prior 
consert to tne interception is ·nadm1Bsi­
ble onl; when, ths.t commumcat!on em­
anat<>.s from the defendant's home. .Id. 

A,.,~1 c·ment of this section to require 
all partJt'F to defined wire or oral com­
muniC'etion to give prior 'Consent to its 
lntercep1 ·wa~ destgne.d -to proscribe re­
cordmg of 'telephone conversation by 
one P"-rtY without consent of other par­
t}' . -State v. Tsavarls, 194 Bo.2d 4.18 
(19Rl,. ai,peal afu,r remand 414 So.2d 
108" 

.A~ • "'!"J1·'"'ixr.111f- to b.Orni~!-:101 of a. tape 
J'eCt' ~ .. L!," OT 8 c.:--i:z.tod COn\e'r"qP.t1on, C'OTJr 
sen1111g party must te~tif) •· a: hf' CuT•· 
sented tr· rec<i .... d!ng, hut ,:,r,.;.•-:- predir:ate 
for a·JmissibiUi:- ~r:-: met, tlt;,~ rec-LrcHng 
het, tt-T ,:·f•nc::E• tln~ party and &i-<·ust-:d 
ms~: r•~· ~ntr"·' :.ed in e,;de:-·ce. ~n-! ab· 

33 

'l~'" i•l 
,.. • ),. i,. - ,. 

' r. ,, ' .. ~ 
If, '.! Cf 
(, ~;? l'· ;· -1 

-,~nt 01 , :--~: ~.. :,icr: o-r 
b'" n(:·~}:i.sH·r,c• ,! t>'Xt 

,·~ ;,rE. al! ,. 'i.hot • S:.liC> 
, ~h,. r:•110.r .lq:;.. ~:~~ 

?{,'1.!--r' (I! h ;, • , ~i,f E:.-.. \.t 1, :tt'~. F ,rJ • 

da. Dfs!.r1ct r"\,u. rt o~ A; t-..:1, ·would rt-­
cede from lt~ hol,a,~ in !•TIM ca~e that 
ta~ recv r.?!ng <•! &. U:ltphr,::-:if con\ ersa• 
tion by onf p&.rt~ to er, 1 i • ... t.;f;!ion vdth· 
vut c•onsent crf 0ther party wa~ ill~ga.l 
:r, ,rrcept. If !'UCh court "erec free to do 
su, but it may not do ao, because lt waF 
Lound tc, tollo"' case law on ,subject set 
forth by Florida 8upreme Court. but 
District Court of Appeal would certify 
to Supreme Court as question of great 
public Interest the question whether re­
cording of a conversation by one of par­
ticipants constituted interception of s 
wire or oral communication within 
meaning of this section. State v. Tsa­
varis. App., 382 So.2d 56 (]980J, certified 
question answered 394 So.2d 418. appeal 
after remand 414 So.2d 1067. 

Where county medical examiner was 
nM law enforcement offit'e• anc hf' was 
not acting under directiO! c,: Of- 1 ~c1~vt 
~·hen he made tape reco;·Jn1£ of ttH.· • 
phone t'onversatlon with defE:ndant p~y­
chlatrist, exa:mlner' s ta,•~ rtec-ording was 
not lawful hecaust- p~yci1iatri~:. 1:. r,ar!~ 
to communication. did not giv~ t,1e pr, " 
consent to interception, and ,hU$ provi­
sion of th!ia section govt>r-iim: "<t>c-un~, 
of c-ommunicationE= reouir~O !.hat t&.T t: 

recording be !=:"UJ,r1reFs·...,,c as t:-Yideni::~t 
but testimony of examm .. r and detectiv~ 
as to converiaation did not al~u have to 
he .,upi:,ressed ld 

Th~ participar.'!.. !n 1:1 {ll7.!Y.'.J,T'• ·:~oh~ 
TIJUSt hirn:-:~if taki· the- vntnf'E2f- s•~1•0 
anc'I t.estif~ that ht ga,, his consent 1,, 
the inten·ept,on as !i µredicate tc· ~!,.. 
ir.troduct10n of the electronic reprodu< · 
tion of the communication. Fr::!nCc1 , 
State, App .. 376 So.2d 1168 (]9i9;. 

Tapt--rec:orded t:onversations \Ji-t"""r 
defE:ndant and confidential informam 
v.ere admii;,sible in evidence without 
le~timony of informant that he had giv­
en h11s consent to interception where in­
fl)rma.nt bad died before trial and State 
~,r,,auced form signed by informant and 
witnessed by police officers in which in­
formant conRented to be eQ1.1ipped with 
L,,d.y recording device and transmitter . 
State v . .LeonaTd, .App., 376 So:2d 426 
(1979). 

Defendant's s.Deged attempt to bribe 
l. ·e,-tigr..tor for l!ltate Attorney's office 
wbr wai; rer,,-esented to defendan1 &R a 
docket clerk for a .circuit judge camf 
"1thln the broad language of brlben 
statute, despite .fact that investigator 
nmld not have accomplished v,hat de­
'enl!ant desired, a.nd therefore, the cor,­
.~ent 'interception of .conversation be­
tween defendant and the inve~Ui::arnr 
v.-a.c authorized· by statute Btav 
N apoii, App .. 373 So.2d 933 (19'9: 

The sratutory custo<'h ar,c O ,. ' : 

quirements relating to c ,.n te!lt' o' i1 • , .. 
-eepted wire or- oral con.::nti.:r.Jt..t:. 11.: 1 

ply only to Intercept"' m,;de uurl-ll,r' 
eourt aut.h0rizat1on an0 rt,erP.(,!"" c: 

requirements were 1'101 i! ~,p;1cEt • 
-consent lntercept1ons 1::..;.n:,or1,,t-> r 11 
statute. Id. 
S. Part)' tc corr,mun,catt0r. 

Tapes oi .,_'.O!>\·e, sa.u,inE- ,.r..rw~t<r. u'--
1endan t and undercover a._ente a· t. 
public restaurant weN: noi ,;ut,;uc-• · 
supprP.ssior R.nrl 1nt,.rt:i ·, p ... r 
without h w::i. 1Tfint 1., 
home -Of trlrr,nunt- eo1. .::ri::c:&.t.ic,r1 t,. v.:f:"tr. 
defendant ln his home anci und ... -"on,r 
agents outsidf- •he home wer!' iawful 
State v. \"anyc App .. ,41- So.2d 1104 
(1982) 

_ .. 

. . 
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:-,"nee vl ;:H.Jtice ot!'i.c~r ,juriz:g _pr1 -
,;!t1zan s tapmg '.lt conversation 

"i.h defenda.o• was sufficient to brin 
ceeordlng of conversation. wlthin pur­
-✓te" o! thla section declaring it lawful 
~or law enforcement officer or. person 
,u·rm@' under direction of law- enforce­
-r. • , oCficP.r to intercept communication 

, ,iuch persvn is a party to the- com-
.,ation or a party has, given prior 

,:on~ent to Interception and purpose of 
• n tercP.ption la to obtain evidence. of 
criminal act. Miller v. State. App., 411 
So.2d 944 (19 2•-

Where tape recomlngs or defenJant·,. 
,:onversation wit.It informant occurred n 
'\ restaurant. defendant'" truck: and at 

r. outdoor rural ,iettlng. tap,; r<•­
:,,r•iings were obtained un.-ter dlr,;c~ , . 
r Hv enforcement pers<. nne! In ordt:r ,o 
.d .. ..1.1n evidence of ,.:riminal .J.•.!tlvity ;.J.nd 
.-.r~ recordings wicre- tnct.<.i'I! with ~l"lvr 

. , r.c,ent. of a. paruclpanr. to the convei:-­

.>at.1oa. that isJ the informant • .vh11 tea­
llfi,;d at trm?, warrantles-, Interceptions, 
by tape. of the subject <.-onven.atlons. 
were authorized br this section anrl 
thus, the tapes were pr,,per~ :ufmitt 
into evidence. Pittman v. S.tate, App., 
397 So.2d 1205 (19&11. 

Electronic tape of a telephone conver· 
aauon between defondanL and another 
emp1oyee ot corporate victim. a conv.,r-
3ation which oecurr"d du1'fnir a call 
which other employee "fly prea.n ng-~­
ment and at direction of polfce; officers. 
had placed to de!eruiant. &t. rat ~ 
home. was- adm!Sllible once prerequfaite:, 
under provision. oC thia section were m 
even thougli officers did not obtai:ll 
intercept warrant. Jacoba v. State. 
App .. 389 So.2d 1054 (1980). 

Rule in State v. Muscara. 339: So.2d 
167 (Fla.3d DCA 1976) that a recording 
made by undercover pollce offlcecs of a 
conversation they had with defendan~ 
was inadmissible because of failure ot 
,fflcer to secure an intercept warrant Is 

'10 t.-,nger viable by reason of rule In 
rn!l,,o v. State, 376 So.2d 116!r (Fla.3d 
DC \ 1979) that a tape recording be­
tw ,.,n consenting party and accused 
i:nv be introduced in evidence once 
.r•a•1· :ate tor admissibility is met. 

..:race v ::lhaktm•rn. App., 189 So.2d 1045 
1~8 1)). 

.',;n8ent of underc•Jv,;;r )fficer to re­
;_,n,1n~ oC telephone conversations he 
,ec•~ived from defendant was enough to 
va,! 1 ue that recording so ¾S to warrant 
sdmi.'llun ,Jf evidence 0f defendant 

'a<'i!'!<;" bets with oiflcer notwithstand­
.nis ~ bether o!flcer obtained a court or­
''"r r warrant authorizing recording •>! 

)~ '='r3cition. Id. 
-:.,L,i<-n 3H.09 requiring recording, if 

.., .. ,s,ble, vi communications inter­
ceptP.d pursuant to court order did not 
apply to interception of communication. 
not ,uthorlzed by court. order, by oCtlcer 
who was party to the communication 
and Intercepted it tor purpvde of obtain­
ing evidence of crime: nothing In Se­
curity of Communications Act required 
that the officer's testimony concerning 
statements made by defendant and In­
tercepted by the officer be suppressed, 
even though no ta.pea were made o! 
communication. Campbell v, State, 
App., 365 So.2d 751 (1978), cert!c,ra:1 de­
nied 100 S-.Ct. 282 444 U.S. n4, 62 L. E,1. 
~d 193. 

Inve~tt~atu!"S ot thfl Jep.'1-..•m,:i.nt o( 
or'1t't--sa:,_·na! regttlat:en acti'11l;' in,iep~n• 
Jently an,! not undoir the dlr•,:tlon of 
·aw .:an(1Jrc !ment o!fi1.;~rs are not auth.u· 
r!zed by this se.-tion. :o !ntP.r< .. wt cir 
rna<.e 1c:;.lh.'ltion (.Jr ·1.:.HJ"i"'.r 1 1:1t~ i to 
!nter:1•~\. wtrt: :.f ,,ra! ,"omn1 • • ·,1,.. nu 
.. ~g1.r 1!+:,<.1... ( ;r;he".ht-r -l!'J.~.· ;.1l ""- ,:, ,-;::; .. ;­

ga'or .. .-s r . , .i.y bt- -:i. plir ... - :o an;, _,i...,ch 
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·"01n1.1 1Jn1cauon or ne -~r 1:ne .J 1.r .. 1t-1-~ 
therew has given prior '!Ons-,nt t<> an 
such interception and irrespective of the 
purpose of such lnterccp<lon. Op.Atty. 
Gen .. 081-3&, May 15, 1981. 

3.5. Dwelling& 
Florida Supreme Court decision hold­

ing that communication transmitted 
Crom Derson's home under supervision of 
law enforcement officers and Intercept­
ed by witness outside home Is not ad­
missible- In evidence lnappllcable In 
situation where a. party to the: teleph•me 
conversation I~ roca::ed 1utslde perllOn's 
home and Is acting pursuant to this sec­
tion declaring :t lawf'.Jl •or pe~on act­
Ing nn<!er dirnctlon ot :aw er.!orcPment 
o{ffcer tv int?"r·~"pt • 'lrntnun1catior. when 
such ;>crs<en is l)Rrty ·o omrrumc'ltlon 
or a oarty to th~ ... ,rr.,r1.:.ntcat!no has 
-;iven prt•)r •-1..· ,~h~!'.l ·o ;it~rrtptfon and 
purpu~e ;f ntt-r _ -.... h : "O tJbtaln ~vi­
<Ience .,f cr1mm1. ac•. Miller v. :'Hate, 
App. 411 S·, ~d H4 r 1982}. 
4. Informant 

Evidence consisting •Jf tape :ecordlnge 
made by the p,;Uc,.: ':>y virtue " a. •rans­
mltter placed 'n t.lie home Jf a. polic'I In­
formant was admisi;ibl,; nder this sac­
tlon and Coni!t . ..\.rt. 1, § 12 since .he ln­
terce~tfon •x::ct..rr• ·! ,,r.,1~r ;;.,.,uc ~u9~r~ 
vision in a. pia,;e . ,i,.,,: rhnu 1ef.-r:t1an,.'.3 
home. ChlarenZ.:J. v st ... te, \.pp. , 406 
So.2d 66 (U81). 

Motel room defendant •1;ieJ. In further­
ance o! otteIIJie at unLlw:uJ C'.omr,<'ns>i. 
tfon. w.aa not the "func•lona1 equi ,; • 
lent•• of' a home, thu!I warrantle><a re­
cep{t'o11,. pur,iuant to this ~e•~tlon. of 
conversations. between de!,mdar., anJ 
police Informant 0ccurring in rhe roow 
waa not unlawful. Padgett v. State 
App .• 404 So.2d 151 (1981). 

Interception of telephone convertiation 
between defendan t 1n,1 1 ··or.!identlal 
lnf'ormant was not an ,lleiso.• intercep­
tion where one party con~"!!t,,<l. Bault~ 
v . Stage, App., 389 So 2 I 11n 1~80) 

Taue recording of defen,laru' conv'!r­
satlons with Informant in the h,Jme of 
one of the defendants 1' i not 11iolata et­
tber the prohlbit!on agalnsr. unre:1.mna 
ble interception of pr1vate ,,omrr.unlc ,. 
tlon In Const. Art. l. § 12 or U.:,.C . ..\. 
Const. Amend. 4, where the informant 
participating In the convers·uions gave 
prior ~onsi'nt for the recording :ind the 
purpose of the intercepclon was :o 0b­
cain evidence of a criminal act. State 
v. Scott. App., 385 So.2d 1044 (1980). 
5. Foreign court authorization 

Defendants were entitled to sup;,rP.,;­
sion of orai and wire communication .. 
which were seized pursuant to a wiretap 
authorization where the primar, ba3is 
fo r the wiretap authorization was a 
prior wiretap, allegedly ordered by a 
t r ial court In the State of N'ew Jersey 
and where the affidavit supporting the 
wiretap application stated that the N'e" 
Jersey court order was attached as an 
exhibit and, In fact. no N'ew Jersey 
court order was attach'"rl as an exhibit 
and the record dld not o:ven reflect the 
existence of such an or ler. Sta.te v. 
Stolpen, App,, 386 So.:!i 581 (1980). 
6. Recordings 

It Is not tor Supreme ourt to ques­
tion policy judgment behind legislative 
mandate that while U' SC'n whv <>-.g:u;es 
In telephone !• nYersa '.l•Jr- run;, risl. that 
anothe: may lat>!• ':.~~! ! ·y :i.s to •~onuu-.ts 
or that comn: ·~kar kn, he , .. ar 1.t 1ea~t 
be assu-P.d that ron, ~-.,,ctl<,n .,. ill n<H be 
recorded wlth·rnt hl~ •:'lrise.n, bt• .t !s 
ror Supreme _-ourt s,n ·•i:; t,> at'.;ly it. 
3tate "· Tsav r1;; ~94 .;. "•1 418 , l·i81} 
.>.ppeal '.I.rt.,~ · ~ · ., ' 41• ,,, .~rl t0~7 

It ls mm3 :P.rial · - r,r. pi:- ,in• " i.• ,.f 
thtd :h 1.,. "1.'r gov~ .1 ""'g' i,:C"'..lr rjl [ ~t1r_1 .. 
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~ r :•-

• , < § 934.06 
\,,.b.- · ·}?lit ia' inlerct-ptJu:11 of wire or 
~l c ,~ -Lt;.-.n ii, lliegal, recording 

of 1hst ... •i•Va,,ri must likewise be U-
ltgal Id. 

934,06 Prohlb!tlor of vse u e"!d 0 ·-~e of il'tenerted wire or oral communlca• 
tlons 

Law Rev,ew Cum!'.llecnta_rles 
Elr-ctr,;nic: eaveBd~oppmg : Body I-I.gs . 

Barn· Krischer, 52 Fla Bar J. 563 (1978J 
United States Supreme Court 

Pen register used by telept,one com­
pany, sear-eh and seizure, see Smith v . 
Marv 1and, 1979, 99 S.Ct. 2577. 

·w';re-taps, identification of person 
committing offense on application for 
1udicia? aJ.,proval. see United States v. 
Donovan, 1977, 97 S.Ct. ~68, 429 U.S. 413, 
f>{I L.Ed.2d 652. 

Supplementary Indez ~o Notes 

Acmi,s'bility of evidence 2 
Recor-a ,ngs 3 

,. In general 
Section 934.09 requinng recording, Jf 

possible. of communications intercepted 
pursuant -ro court order ~id !)Ot apply to 
intereeption of commumcation,. not au­
tnoriztd by court order, by officer who 
wa~ ;,art): to the communication and 
intercepted it for purpose of obtaining 
e,·i6er,c~ of crime: nothing in Security 
of Commuricatlons Act required that 
th~ officer's testimony concerning state­
n,e?. ts rnad" by defendant and intercept­
ed ti:- tne officer be suppressed. eve,n 
tt,c,u~L no tapes were made of rommum­
caw:;. Cvmpbell , .. State App., 3G5 So. 
2d ,:,· '1978} exrtlorarl denied 100 S.Ct. 
28~. 4.44 t:.S. 984, 6~ L.Ed.2d 193. 

Detectivt- did not violate provision of 
§ 93(.03 proscrn,!ng disclosure of inter­
cepted ·wire c: ,mmunk.s.tions when _he 
listtcned II. 01 •.elf phone conver.~ahon 
without thi, kr ,•...-lt<dge -0; the ca.Iler 
whert the per,<0r called ar,.;;wc;red by 
use -of " • p·.:n.k.,,r phone" and thus, by 
using te}.,phNH.' mstru:ment :l'mnlshed to 
a 1mbseriber :n "~ eourae of busl• 
:ness pre,entet! ther~ bel~ an "Jnter­
eeption" within the meaning of the Dis­
closure Act. Sta.te .w. Tsa.varls, ,!pp., 
.S82 So.%d 56 -(1980) certified Question 
answered .394 So.2d -08, appeal .alter re­
mand 414. So . .2d 1087. 

Wnere county .medical examiner was 
.not law enforcement officer, and he was 
not acting under filrection of .detective 
when be made ta,pe recording of bile­
phone conversation w!tb defendant J>SY· 
chiatrist. exam!ner·s tape recording was 
not Jawiul be<'euse _psychiatrist, a party 
to t·ommunicatlon, did nor give his prior 
con.sent tc, lr.tereeptlon. ane thus J 1334.-
03 tr \'t;rnir.r s~curlt,· o: ~u1nmunicatlons 
reci'l-~1-~-u tr.w.t tapt rt.-cvr,1•ng be .sup-­
i,rts,e.·, ru; e• ;af:nce. l,ut Lestlmony .of 
ext.: .. ; .• :.._.:-. .. - anO Ct:.-e.--bvc ~ :.,, couversa­
tic•· .lie n:n al~l- huvf'. t<, ~.ct r-iuppressed. 
Id °'1, !1.er~ es..rlier tel~µhr,ne {!Q]l tCl mur­
der v ,ctir:-, at her ple.re of elr.pl .,yment 
ha<i ,rfJ victim visibly upset., ii ~-a.s ree.­
scnahlP for ·yiclim s su;}t:!"'.~i80l' to list-en 
tc ,a1e: •;onveraation t.etween defendant 
am, -.-1c-tm:. Etnc1 such use of a telephone 
'\\.'Hf !~7· iht: beuttfl• <1! tne ,;rti.n.·s em• 
l'1(•'· .. "' t:.nG in th~ c.rC.in.!... ..... r·(,i...rse o! 
t1t;~ .. '!."i,:_..~s. a.nd -thus si.u.k::r,, .sor E testi ­
mor,) : ,·;;ard;,,g thre.a t me.de by _defend­
hn' t,, ,ictbn dur·:ig ronversation was 
n0· 1, ;:-· :,hlblh·d t :sE of an intercepted 
,•r~ c.~ .. m!JHlnicaUon. StatE: v Nova. 
AP~ 3'.l So.2d 411 (1!178) on r-enand 
~t.!· t ~c 97! 

,. 
,. 
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I::,·ider,c.- suf,;:,vrted J}old!ng of trial 
, -~urt that witnE-ss who listened to tele­
phone cot • .,-i;ation between murder vic­
tim and 1lf-fendsnt was acting for the 
t,e>neflt <>f vi(tim's employer and in the 
orjim,ry c-ourse of business, and thus 
District Court of Appell! erred in finding 
that witn-,ss' elt.vesdropping was . not 
done in her capacity as a supervisor of 
victim in that Distrkt Court was sub­
,:tituting its jt,d!"ment for that of the 
trial court. Id. 

The implanting of an electronic beeper 
on defendants' vehicle did not render 
mariluana seized from vehicle the fruit 
of the poisonouF tret- v, here surveillance 
of the vehicle waf r, .,,intained vi1me.ll) 
and independent)) of I.he t•ec;>er. Foti­
anos v. State, App., 3~~ So.2d 397 0976). 

Contents of alleged tele;,hone conver­
sation which resulted from admitted 
eavesdropping by use of an extension 
receiver without knowledge of either of 
parties to the conversation. and absent 
authority from subscriber to telephone 
service, was not admissible in evidence. 
Harn v. St.a.le, · App., 298 So.2d 194 
(1974 ). 

This section which prohibits use aE 
e~idence of int£:rcepted wire -0r oral 
communications applies to criminal cas­
es as well e.s to ci\'il cases. Id 

Denial of defendant's motior. it mur­
der prosecut10n. to strike testimony of 
third party relative to interceptec telt· 
phone conversation between defendant 
and hiE- deceased wife, includmg identi­
fication of voice. did not violate defend­
ant':, due procesF rights. Id. 

Althouirh it is not a crime for inter­
ested witness to seek to testify a.s tv 
ccmm1.m1cations or transactlonF. wiU. 
tht dt-ceased person nor is it a crime for 
witness to seek to ~estify 11.11 to 
''hearsay." unless such offered 1estlmo­
ny Jalls wtthln one of the recognl2ed ex ­
<:epttons, such :h not admlaalble in evi­
dence and If the t:rial court, over timely 
ol)Jection, admits sur± and If it is rele­
vant. :material and prejudicial fren :a 
conrietlon baaed thereon will, upon 
flmely appeal. be reversed. ld. 

In lt.s adjudication of whether murder 
conviction should be reversed because of 
.an una.uthori&ed f:!avesdropplng -of tele­
phone converaation, the .reviewing court 
p83lled u_pon ailmtsalbDity of -evidence 
-.nd .not upon comparability of crimes 
and aid not weigh the -crimt· of murder 
against 'the crime of unauthorizec 
eavesdropping. Id 

Stat.ute relating to th.- imercq,uor, o 
any wire or oral co~·1m!A11H.·s'tlon \\-0 t'Jic, 
statute defines .. intercept .. tc• me&.1• UH 
'aural a('(Julsltion of Ult' ront.-nu- of an: 
wire or oral communi("aL01:i tnrouyh tfrt 
- of any electronic m,•cnanical o: 
olher df'vice, ~,as tnappllcabic t<> th.- a.;­
leged inculpatory statemen~ of dtfend­
ant which becauae of hi;, loud vo,Ct:. 
was -overheard by twc- police officers in 
hall outside closed tloor o! lineup room 
Taylor v State, AJ>l . !9: So.2o :n,, 
(1974J. 

A witnP...ss Bl!mnientd o, t L ;·:!.r,r-. 
jury to testify cor,.·t,rn/.nf w:rt"t.h~• .a,er · 
r.eptions ls an aggrieved person 1n,(,lvec 
in any "proceeding In o~ r,efore an) 
f'ourt .. and, thua, h&.11 right t,, c'u.J"•.:r,ge 
h,,,.alttv of interc<i;,tlon o:-• way c-! e 
prelndlctment llear·inr- or· t: mr,tior, tc 
suppress j)rior to lr.::tnf J.:'°!'..,. ..... .)~fit ... ~ ')r-

.. 
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" 
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.{,a•pon.;ioility of sup.,rv,amg scatutor; 
;,rohib1tton against ,mauti~~rl;.e,i w!rn.­
tnp information being recei,·ed by a 
~rand jury lies within officer~ of co,ir•.s, 
1. e., judg-~s and prosec:.itors primari!_ 
hec::tuse of ex parre natun: ,Jf grar.:U 
irv pro, <-!r.d.in~;. Id. 

'iu::5-ba:cu '1ad no r1g~t to .n\-;i.1e .;,· !t: :-: 
i:rnt or privacy by •uilizin,; -,;.,"~::onh' 
=Vices. and in absence o! ,,ourt autho­

·•-za.ci•ln (or husba..,d'.s recorfilng or 
,·1fe',. te!ephone conversation• or the 
.ons,mt of a. party to the n_ , ::sa'lons 
usband's recordings of .su,:, ·onversa-

··ons made by tapping line!:< con,ing into 
1e marital home were inadmls~ hie ir. 

:• soiut!on '3! marriage llction. :\Ia•k· 
.m v l!P.rkham. ~72 3o.2d 81° '197~, 

n oro~i--t.!'ltion for ex':ilrtion ·Ln•! •·on­
J racy to Lommit ext...,rtion. te..: .. ~n 11ny 
, experts concerning their spe,,u-c,­

sTa.phlc voiceprlnt ldentl!ication v! de-
• ,,ndant and vo!ceprints Ul)Ott whls.h ex 
,erts' opinions were based were a.dml,s­

"ible. Alea. v State App., 266 So.2d 
9& (19.72). 

Tape recording& of e,xtortionary tere­
phone calls to prosecutron witness de­
picting voice o! defendant; two of which 
telephone calls' were recorded by the 
prosecution. witness himself' and th!t 
third or which WIil! recorded' by 11rosecu­
tlon, witness while police-officer was mi.­
tenmg with wftness:' consent;: W6re ad­
missible ln prosecution Co~ mrtol'tfon and 
conspiracy to commit extortion. Id: • 

U'se of' tapeif telephone conversatlorur 
between wife and' her lover, whtch con­
versations were obtained when liusband 
tapped his own residence telephone on 
rnstructions from detective agency, for 
purposes ot impeaching wife's testi­
mony In divorce action was not pre­
vented by provisions of Omnibus Crime 
control Act or or other federal or state 
acn.nnes ,r c,.,nstitutions. Be:tbPr v. 
s.,aber .;~:! c-..E ~d JtO. 41 Ohio \Use 
,5 il97tJ. 

~-. L rQO\'r:T.:,d.(ifJ'1 •Jr C'!0mmur.i1·atfon 
iwfull;· -,brn1n.-d, 1t .shoutd he a<l-

r1.s:-;lhl~ 1 n ,{epar1:1nental inter~a.i di~ -
piin~ prf11:1-::t:·"" ~ra:r=1. )p.Atty.G<7n., iJ76-
". ;;.,pt. ~3. 1976. 
'onversar_ ins obtained by lawfully 

n,,nit•lrinll' ,nuniclpal poilce ,fopar•­
n-,:1. te>iephones would be admissible 

.l..3 ~v1iienl.!~ in court tor the pro8ecu-
10n of ,:riml'S not det forth in § 334.07. 

'd. 
2. Adm iss, blllty of evidence 

Tapes of conver,iat!ons between de­
(endanc and undercover agents at a 
p bile restaurant were not subject to 
~uppre~sion and interceptions made. 
-vtthout a warrant. outside defendant's 
home or telephone conversation betwen 
defendant in his home and underco,•er 
agents outside the home were lawful. 
State v. Vanyo. App., U7 So.2d 1104 
11982). 

Confidential informant's con,ient to 
tnterceptlon of communication which 
toolc place in defendant's truck was not 
rendered involuntary by !act that It was 

t?!'-'~1 1n Q,:tcha·!l: 11r ·---;:.: i.t:' n 
r1nuna.t )ff,;i.n6~ .. , rn,~ ,-!.ed 1y ... 1f,:irr..:- -

ant. A.ntl, then:-fore a.1!, i;c·u ta•'.ii ,Jf con­
sent did not rend 'r .nre~~eption invalid 
Hurst v. State, App. 409 So 2d 1059 
(1982). 

Recording of conver:!'lation that took 
pla,ai> In Jef,;ndant'" truck by m,aans of 

bo•iYb\ll?''" placed on conffd~nda' inf0r 
1...---ini. iitl 11ot vi•)late •"'(.~nst _\..r-'!". 

l:! nrnhlhi". ng 'unn.-asonani ",, ntercep­
c.ion 1>f prtv'3.tfi' communicath>n::i iJy ·1ny 
me}¼.n~. ,1nd, theri~fore, t:hat inf1.11·--r1a-:1on 
,·00 1,t be 1sl'<I for purpoo<e or "Stabllsb­
!n~ prohal_ =e r,:n.uae for i.~suan 1~ of ;var~ 
rant autt,. r;:;;in~ searcb ,,C J,:i,f::ndaJ·t _, 
tru••k. r L 

\b~enr !!'1}' 1 :-1.su~ :is rn !ldm tt)n ,f 
"'.li: ... s ,_.,, ., ·-=csi.tt•Jns •,r :--_I'"':-· i~~J-v 
p_erc:;,ns v'.·> ~--r~ n'onitorinf; ,, ..,.,....,. .. _ 1.-­
tton~. rt:d .•1,u!'" !iil ·!ut Qrr in 1• ..... 11.::!1 11.;. 
.. ,) S It>µ,- S n5"".1Ti •n 1 · )Y ,lO(i~r •r 
Jir..:. ,r~•:,.Lr .,·nl, ~h~l!~.b- ~!lpt:•t !rH ~ .. 

tiO'l "1t-Jo u~r· ,.na l .J n:.l<t -;:\,lttl de!l"'I1tiant ,n 
,iet't-\nda.1H·~ h,,me. fJ.R.C ... -\.Consr... 
.'lm.,nd ¼. Smith v. ::itate. _\pp. ¼•'1 
So.2d :l99 (1981). 

Defendants in pro,iecullon um.Ier 
Rark~t.eer Inffuuuced !l.n,t Cor'!"iipt Or­
ganization Act (F.S.-\. ~ 943A6 et ,1eq , 
were not entitled to suppression ot evi­
dence acqu!r..,d as a result nt :i. wire rao 
order based upon communica.riona> of ;1. 

pocket pager lnti;rcep~ed by polke, as 
such C(lmmunicatior.s were not actually 
transmitted by wire, but rather were 
~oadca.st. In v. manner available to any­
one with the. proper receivfn<?' tc'quloment 

heu-. Di>rsey v. State. 402 So.Zd t178 
U98'I 

Ev1dence discovered in defenda,1t';,1 
home, during search ex,,,:,ite<.l pursuant 
to search war-rant, whieh relied -n ,n­
formatlon obtained from lll<cgal -vir,,r ,o 
should have been ,iuppr,;s3,;d. Bagf..e: ·, 
State. App., 391 So 2d ll136 i 1981). 

Tape recording of Iefondant:'!' c, •nver­
sations with infr,rnAnt in thtJ- h,:;;•,..,_ •)t' 
one ~lf the .]ef,'!l.nrlanr.:s !it! '"'O~ •.-it)la .-~ ":i­
ther the p-roh,bitton 'li!"':!.'!1S?: unr·... .. n·1-
hle tnterception , f priva •.~ r.ot11rn11nk·2 -
tlon in ConsL _\r-. l, f ~2 Gr , S.C .• \. 
Con.st. Amend. 4. whe!'e •he :nforrnant 
partleipatlng in the conversatlc "~ gave 
prior consent for the r-ecordlr,'l' ,r•i the 
purµv~e of the inter<>Pnti.-:in ·.t rt.:i ~u <}b­
eam evidence or a ~r1m:n,1I ,lCC. 3tate 
v. Scott. App., 385 So.~d !,"•H illROl 

Evidence obtained hy poilc,. inte:-rei:,­
tion of telephone <:all frr.rn ;nforr:· ant CrJ 
defendant recorded under police !ir.,<:· 
t!on and supervision wa.., (>l)tah.;cl bv 
means sufficiently dlst!r.g-ulsh!lh!<> 1rom 
a previous ilh,g'l.llV irtec,:epced tele­
phone call from the ,sam .. ;nform ... nt •o 
be purged of the primary :aint or :he 
previous call. Shayne " Stare, _\pp , 
384 So.td 711 (19ij0). 
3. Recor-dings 

It Is Immaterial to proper an,-1:; sis oC 
this chapter e-ov~rning- security ,)f eon1 -
rnunicatlons that a rec,,rd!ng may pr,;­
vtde more tru.~tv=.rorth,>· evidenl~t:' Jf (.':1 ·n­
tents or conversati•)n than mere ,ral 
testimony. State v Tsa\·aris. 39-1 ';,, !,! 
H8 (1981). appeal after remand 414 3v 2d 
1087. 

934.07 Authorization for Interception of wire or oral communications 

The Governor thfl .\.trornf'J Ge'l•'r-tl, or any State Atton,ey may a,,tl,,,r:1:f' 
,n applkution 'O a judg., 0f :omp~tent ju.ristlictlon for. and such Jud,w tll>tY 

:{rant in •:••nf,,,mity w'th thi~ ,:bapt.--- an order a,Jt.h()r!~'n~ or app, .. ,lcg th,· 
;nterceptl•,n ,,r "'ir€ ,r orai 'Jm,n. ,, at!or, by the Departmi>nr or Law Sr!· 
force:ntr.r ,r ,rny la·, ,,fvr• • !l r.c geTI"Y ,f this sLru Jr any po 1,i a· •uh1' 
•·isi,in ,hereof h, · 1~ ·.; 'P•· 
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CRIM. I', :.. .,_ l OI:RE•· ; r/~~: s 934.07 

Note I 

prodded e, iilrnce of t.L, •·•·r 
gunh1i1ig. rohhery, l,.· "fla.ry, t.• • f· 

,. ,,f tl. ('ff( t,-' .,,. • )' i· r 

h, ng ir t'tol!-1• • ,., ,1><'rl' 

Vi,: flppin;: 
r,roqitutio11, 

c1r;n,inai 11,,.J • .-:,, l,r~l•efy, , .. .x '",t·tJ ,, 1 1 ·1 .. ,t-1lh 1; .t n 1·r•-i\1tl,·, ::r;;~ o: </},er dan­
gcrou~ drngs; an~ v· 1at1rP1 r f ti" ;,,,-.,·i!\ion~ (,'. t!:e 1-'1, ·id· A.ni,Fe11cing 
Act: or ai.y conspirat~ t,, comn.it 111,~ r iola' inn of :he :llw., of thif' st.ate re­
la: ,ng 1<1 the crime!' SJ:l"nlfieaJly .,,:, ,•JJe-"'~d a.hovr 
A· , nded by LliWS 11173, c. W :-!34, f 4~ eff, A 1g. f,. W7:~, • 
li4, § l, eff. Aug. 2, 1977; Lau-'- H/77, c. 77-~4:.\ § 1:; eff. ( 1c: 

"" 1~77, c. 77-
1 11fi7 · Laws 

1979, c. W-8, ~ 83, eff. Aug fl, 1979. 
Laws 1973, c. 73-334. a reviser 'e bll,, 

,a.mended various sectionE of tht- stat­
utes to conform terminology to the revi­
;,ion of the judiciary brought about by 
the adoption of revised Article 5 of the 
Florida Cm1stitution . e!ft·ctiV{, January 
1. 197a 

Laws 1977, c. 77-174, a reviser's bill, 
i.wended this section to reflect language 
ed1rnrially Inserted or substituted in the 
interes! of clarity by tl:~ division of 
5t&1u1e,r). re,·ision and in<lt)..ing. 

Lfl.WS 1977, c. 77-342, modiiled the list 
of c- ;mes by deleting graud larceny and 
a.hortwr. and the words "(when the 
,-ame is of an organized nature or 
carrwd ur. as a conspiracy in violation 
of th-, laws of this state)" following 
· gambling•·. and added the crimes of 
theft. deaimi;- in stolen property, .and 
any violation of the provisions of the 
Florida Anti-Fencing Act. 

L:,ws rn79. c. 79-8, a reviser's bill . 
sui,<tituted reforences to the "depart­
m,.n1 oi criminal law enforcement'" with 
"'to-;"rtment of law enforcement'" and 
"'t!":i~, m of law enforcement'" with "di­
vL m, c,j c~imlnal investi1<ation'" 1.0 con­
ic.::rn-1 ·w1th agency 1.1an1e cnange~ made 
r · .... aw~ 197k, c. 78-347. 
Cross References 

Fiurida Antl-Fencing Am.. see , 812.-
00f, e1 seq 
Law Review Commentasies 

Co,·ert ent~- to plan: L.gs. 31 U. 
Fla.LR. 994 (1~79). 

GoYcr:-imenta.1 det'E::J:,~ ior 1rJ consent 
sei:.rches. Richard E. W.aTT1e1, 84 U . .Mi­
am! L.Rev 67 (19711) . 
United States !.u reme ourt 

Pen rf,i;ister u;i,,..d by telephone eom­
pany, ;,carcb a'nd .selzure. t!ee Smith Y. 
:Maryland, 1919, 99 S.C1. 2577. 

SnJ)plen,entary de:I' to Note• 
Affidavit 4.5 
Consent S 
Construction with ieder.al !aw 
Fetieral taw i .6 ~ 
·Inventories 9 
Persons ouallfied 'to authorize 

t;or 1.8 
P~cbabl~ cause 7 
8cooe o' authorization B 
\'alid.ty of wiretap oroer 7.S 
Wc.irrant5 6 

Ir, ~eneral 

1.5 

intercep-

!:'. S. ,·. Lanza, D;C., .341 F.S~. -405 
(19721 fmaln volume] supplemented 349 
F.Bupp. 929. .,. 

State v. Angel, A.pp.. 261 S".2d 198 
0972) {main volume] &.!firmed 270 So.2d 
7 

C'~Jc-1a1 cwwsig-hts b) thost- applyin~ 
] ..... 11..nC !~sui!lg order of <""..lFtt,d~ and or­
OH of interception if sal.isfactoriiy ex­
pll..ined will not constitute fatal defect 
wh1•~e the same are not proscribed by 
iaw and defendant i11, not p,-e)udiced. 
State v. McMa.nus. App .. 404 So.2d 757 
{1~81' 

ne~,,i t~ f&ct ti at def.-nd<:nt~ failed to 
sho" a property or i;,c•s!',>ssory mterest 
in the t&pped telephom· clt:!t-ndants. 
who wtre arrested plirsu»nt E· ,earch 
warrant which m turn ~ruurnied its 
probable cause on i'lformatior, gained 
from O,e wiretap. had nand;n., 10 con­
test U1e wiretap or.der S('heider v. 
State. App .. 389 So.2d 251 (l 9801 

District Court of Appeal ('OU)d not 
cons:ider ar!"uments cc,nc~rn:ng alleged 
im·aJidity of w'irbtap interce-pt r,rders. 
when, record contained neither the or­
ders nor applications and affidavits 
which supported their issuance, and, aJ. 
though documents relating t0 earlier 
wiretap order which 1mppof:edly initiat­
ed entire Investigation were before 
court. there was no showing-either that 
results of jnterceptlons authorized by 
that order, which did not themselves in• 
valve <lefendants, had been related to 
later ones which did, or even that de­
fendants had standing to challenge ini ­
tial order. Salomon v. State . .App .. 385 
So.2d 14~ (1980). 

'\\"r:.-n, despite their extensive efforu 
during mc,re than two years since no· 
tice~ of appeal had been filed. appel-
lants bad been unable to secure and 
supplement record with alleged!; invalid 
wiretai: intercept orders or application!'< 
and affidavits which supported their il!l· 
suance. appellants request for still fu~­
lher time to &.ttempt to do so would be 
denied. Id . 

Apphcatwr, for authority to intercept 
w1re comm;;.nications. considered in 1t!' 
entirety, was sufficient to support de· 
termination that normal in:vestiga.tive 
proc--,dures bad een tried and 'lla.d 
ailed ar real!lona.bly appeared 'to 1:lfl-un-

likely to 11ucc>.eed lf tried or to be 'too 
dangerous, Da.nieJ;, , .. 'State, App,, .381 
So.!d 107 (197i), >.:.fflrmed .as!l So.'ld 
li31. 

State agents' warrantless electronic 
eave;;dropping of conversations between 
undercover police c-rf,cer and defendam 
in his home constituted an "intercer•· 
t.ion" .-ithin :meaning ~f Const. art. 1, 
12. tba.t rtg'ht to be secure against the 
unreasonable lnter!lf'ption of private 
eommunlcatione shall not h-, vi0lated 
and such lntercepti01.. w1u•r. 1· \Va• 
practicable·tor-off1cers to na,v, 0l,u .. n1c, 
prior Intercept warrant. was &?, DT'• ,. • 
sonable Jnterceptlon•· wittun m, ,,-:.•,c 
..such provision; and thus >< '"' 
-suppress U&timony re!et1nf; ti.• -u­
wh1ch was 'heard on eie<·trc,m, ri·u·, 
was reversible error :;cc.rrrlH:ntn 
Ste.te, App., 371 So.2d 1047 097~>. a1, 
proved 397 :So.2d '1i4B 

Statutes ooncernin~ proper de;;c,riptrnr• 
of -communications te> '>t- ir,tercep.eo n-­
quire that tntrus1ou of privacy of tho~•· 
personf: "Vw·hose comnJunicationi=: ar'-' i11-
tercepted be 'held lt.> .& m,:u1nur.- co,.,-
sistentl~· with J)U!'p;,gi.-r ( ,I ~ "'.; • a. 
Hudson v. E'tatt Ap; ., 31;, <:0.:.c. &:,, 
(1979). 

Authorized purpose of wiretap, to in­
tercept telephone voice communications 
related to or t:oncern1ng sale and traffic 
.of cocaine, marijuana and otht, con-
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·"" ~ubstances, met atatutory re­
,,,m-,nts of particularity and order 

l)(ew:s,; was sufficiently limited In -iu-
0-i.tion. in that It was ta terminate up,ir. 
:i:tamment of authorized obje<itive or, in 
1ny ~vent, In 30 days !rom afgning ut 
r,!~r. ra. 

mr,,n,s tl! ,ntercepted wire commu­
.,wi:s wece properly suppreb::,-,d 
,,re ,Jrlginai ·-lfflda.vit for wire tap "r-

, .. r 1ld not ,-et'ect the presence ot suf!l­
.µnt :irobab!c cause to be!IevP. tha.t fa­

·: ty :·rom which the communfoations 
v~ee to be Intercept. was being used 
·r ,bou~ to be used in connectloR with 
,u ·ommission of an offense enumerat• 
• ·'"1 thJ.s Jectlon authorizing wire tap, 

·e v. A.lpho•··~e. App., 315 So.~d ,,,.; 
) • -'j, 

r.,- "inve~cigatlon of the offenst:" ,r 
nforn~arinn derived from wir~i::;.ps 

·n may Urectly or indirectly- ' 1lro0 

.-,o1c • • • evidence ot the com­
m:~sion or the offense" relative ta an~ 
person or persons ia limited directly and 
indirectly to only those o!!ensel!J specl!l­
cally se forth in authorizing statute. 
rn ce Grand .TlllT InvesUgatfon. 28T So. 
2d 41 (197!}. . 

Portion of thhr section uthorlzlng In­
terception of wire. or oral communlca.­
uons is- statutory exception: tll conl!Jtf­
tutlona.l (federar and state} rfgpt to pri­
va<'y- and, tlteret'are. must be:· strictly 
construed a.nd narrowly: limited In appll-
catlon to uses delineated fegfl!fa.ture. 
Id. • 

To alfow- polfce to indla<:rfmfnately 
!)lace "bugs" on te!epliones without first 
Jhtaining warrants Is as much a; vlola­
•ion of individual's rights as to allow 
)!flcers to arbitrarily enter homes wlth­
:•ir. •Jbtaining prior judicial approval. 
To, ett v. State 272 Sa.2d 490 (1972). 

•:~ urr ·s not at liberty ta relax sta;e 
·or-iumtional protection of privacy 1n 
l.r••.J. t •Ji cornmuuicatlons-. Id.· 

rd-:r ;uppressing evidence resulting 
'-·. • , teiephone intercept, though valid 

-n ·,as+'d on grounds as Indicated. 
.. ! h>t be based on additional ground 

. ,, , valid application for Intercept 
, . ! not be made by an assi~tant 

,,,, ~ s attorney. State v. Berjah. App., 
•,;,: oo.2d 696 (1972)_ 
• .5 Construction with federal law 

Flor'da court wiretap orders. procured 
n '.lppiication of Florida governor _under 

:nis section authorizing interception of 
·vire communication on application or 
6 O1·ernor. department of legal affa\r~. or 
the state attorney or county sohc1tor. 
were not invalid under federal statute 
PP.rmi~ting principal state prosecutmg 
actorne, to make app!!c:i.cion for wire­
tap ord.er U. S. v. Pache~o. C.A .. 489 
F.2d 554 (1974). rehearing denied 49l __ F'. 
2d 1272. certiorari denlet! 95 S.Ct. la,8, 
421 U.S. 909. 43 L.Ed.2d 77-l . . 

',Vhere . .ipplicatlons by governor and 
wiretap ,,rders Issued by ;ustice of Flor­
ida Supr,-me Court recite 1 that the pro­
posed wire intercepts mieh• provide ev1-
den,·e ,)f ·..-folatlon of Florida statute 
making it unlawful to conduct :ottery, 
order.1 we~e not invalid on ,rro_und that 
lottery wa:, not gambling w1,h1n niP.an­
ln~ or F'l,nida wiretap statutr.. since 
·~am ,,:nif" :s useJ 'n ~ts ~B.r.t:nL 3er.~c 

and compr ,.;~~nJs :iny Jtl'i<:r,:;\ 1s~ -~u il~~Y­
ing activity inch..:.•it"lg :rnd·.1·"'t1ng 3. ,vt-
<e•;- fd. · 

,i,S :.l.:i.j ,:;t,l"'"" ;:Jtaf'.e .,l.-. r~, "'.) J.r~ 

81rs. App. 334 Si> ~i --i, 51 :j~:. 
:-focwith,~ar.•il::g 't, \.~ !f!r 1 934 9 

governing inte.ru,~ • ·"" of ~ir~ or oral 
comn1u !ca.ti 1ri~ 1ss~:;':act :1ta£"'.'- a..tturni-y 
would bl'.- authorize•' to 'Yl.J.'.<e ap,illca•i,m 
for a.uthodt.y to inct'.r,'=~t 1•omn:11n1.:u­
·ton: .. ~. t·ed~r:d ~ta~ute ·g f' .. S , ... \. l 
:!Slo, gov--:rn1:1g 1ucb inter,·~p(!, ! ,\'"-i.,-, 

preen~prive an 1l ~ssisrant 3La.te "lrturney 
wa.:! not "-;>rincipal prosct~unr:.i; 4.ttor­
ney"' for purpt•dt:S of federal statute 
whkh provide,! that 0n!y che "prmc1pnl 
l)rosecutlng attorne,· • wa.. authorized to 
make application tor ortle, auchor:zmg 
or ,:1pproving ~nterc•.:oti•)n nr '1ral or wire 
con1'.;!•!r.irations 7an1~!s ✓• :3tate. 
Apl)., 381 So.2d 13NJ, atflrmect 
389 So.eel ~31. 

This dP1 :~.;;, ~et:.r..~ ,- )rth ,nst.inces 1n 
whl••i., "-Ii -::,i A .r:.. 1.._P 1:~rl:orized Liid 
not r-:ql.ttre ·h1c. it tn.;.;i-- involved be­
l)umshc<fl!t by im;,r1som·,ent for more 
than one year; 3t..cn J\ pro,i'3ion was not 
required by fedtrli.l -it:itute [18 U.S.C .• '\.. 
t 25.16} notwithscandlng that comparabl& 
federa! sta.tuLe contained spedtfcally 
enumerated Mfenses. l)lus l)rovislan for 
other offense,i purasr.:.tble by Imprison­
ment for mac-. tha,1 ,)r.e year. State v. 
Aurilio, App., ::6ii .::, ~rt 7 (19:8). 

Federa! sta•.c .--~!atil 1 g to applica-
tion~ for lnterct tic>,: of Nire communt­
ca.tlor.s cvntempl,,t'!~ ··1a orplicant will 
ba an investlg-it ,~ ,::-•, rnforcement 
officer and dO-'o -, ;, ..-e specified 
p ec1..tln1; oC:k , •u 1-i~ appllcar.t. 
State v McGill!.- '.,l.- '-PP 342 o.Zd 
567 (1971). 

Stat~ a.ttornt•· -3 1. 1~1 r Jr ao-
pUcation for- intt-':- ~~-:, ... ,: v1ri:: ~..:icn-
munica !.ions suf.,.icb~ (c r r., .1.r ,, • H. lp-
plicab!e reder:il ar,,1 ,·., ·e.- ,:.., ""· anu 
thus it was perm1.-;;-:~i it-:: "'· r .sr.-.ir:-= atr.or­
ney's investiga::_or rath~r r!'.·~ri. :Hate '1.C­
torney hitu.:36'.f. (U tn(--tf•~ 1.01,.: ,•arhn ~or 
intercept ion of w d'~ ,~o•--, , r:, ,1_t •>n~ 
which -.v~s ~ngr:e•t i:iy , .. tat~ ·1t ~d.. 

1.6 Federa l !aw 
With ce.,.:ir·l :n .1:or.- "" 

tions Congrµ::;s e •. · •r :d r:.. 
18 tr . .5.C.A. ~ '.!51•i] .. e~-

r rnn ·a­
··'P l~~+-­

.. -, r:.1:•[i,.e 
.,"."':.L 1_Uf':lffiU­
·ldL..5e H l.,. 

Jf interr:t::>tion ·>f ~, lri-: 1, 
nicatiuns und~r •'!Ofl,IT"'. .... r< 
8 .C.A.Const. Art. l. i 'L 
iels. 389 S,,. 2d 63 l , t , l 

3':.1r:e \.- Dan-

YVith -,:i.g-1.rrl ~o i.n t..-:-rcP::: [.l)n Jf Or'±l 
communirat.1ons ,Jti~Pr r~an reiephnn~ 
1:!ommuni..::ationR C'ong!'e:--s ... n:.1ct~•i leg­
islation :see 18 U.:-3.C .• \. ~ ~;;rnJ ri>gu1ac­
ing pracr.ir•e of lnterc~ption 0f "':re .1nd 
oral conununicatiuns :.1n,ier t=nr'urcem~nt 
clause )£ T.:.S.C.A.Const. .\.m~ nd. 14. f<l 
1.8 Perso,,s ~uarfied -;,=, 1 Jt.,or .:e n. 

terr:eption 
State attorney's authcriz!ltion ·or rnu ­

nicipal police officer co ·1pply ·,,r ,>rdo>r 
o f lnter<•eptk,n ~,ras not pr,,s<: .. 1b,-:,d hy :.'3 
U.S.C.A. ~ 2516 and this ~•0 ·•,-1n Sta e­
v. Mc~[anus. App. 4Q~ So. cd ·:;7 , 13~1 · 

Section 27.lRl pro,r-id.i!·.e;- h'1!' ·i.~i:.5t.a ..... 
statP. attoruey dh,~utd ~a\~ i!i po:\..-r 1,.., 

state attorney app11·::tiri; '1;ir1 H'•.l •his 
section governing iuth,1r!zat!,)n "')r in• 
tercept:on of wire or >rat ~f m.1 _;,nl\.::a · 
ttons- did not em(.) 1)v-·t=r --i...:i~ ~ · ..._ -.r .:,'"fl:t'.' 
attorney to auth•"rizt . .,_p"'ict· 1t10:1-. •·,>r 
electr:·ni,· ~ave~dr 1 ,pµtr?g r •! -"~. u: t!t:!' 
Congr-e~~ inten,lerj .:;uch '3.. .ori-i, ri.'"Y to 
limited t1.\ narrow ,·!as.;; >" >('" ~ ~1.1-; ~ J 

Fe'.'!t raI 'aw ha~ ;;r -:. :·" ·-·~ ,.,e :1~ntr~,, 
t' c ... ·ra;1 ~l.a.tP. ·:1.• .. 1' > lUthor,ze ~n 

ins11re .ha.t :9U<'h d~( · '-'l••• i:· ,.1~ ·•,,, ..... 
centra.'iz~d. pol!th~ 1·:tr ··'!'.,P .r.~ lJt ... 
::1ourre, !lt"d a~st . ..ir:.i. .. • ~ , tt- ~ •1·11 ,~ - .-.. l.:, 

!~- ':I'!nr: fGr tlie rt -'.'r .. · ~t,n ·.""'f ;)r•tl 
••11 ., .. , ,n ~ FJ-:d~r:ii L.1w ··r;.~r .. ~ 

• ,t: .',~Jr.r ·ip~ 1 11•,,:~c ~-.r 1n.:, ,::~ 
~,~ ·1c at-: - !tt• !:l ., ~ ... ~-

• .3 -· ,t:: •'1,~ .. ry. \ 
·ta~~ rQ -.{n, ~ .... 

not .;p~(· ifka. :ly er, 4'1'11'""ra - i,;. J.c;;; ,c::crn.l 
who ll:HJ- ~xer, ~::_\~ ch ;.. · •, -:r . n ,; J3-t.; 
•17. ~ tate v. ..ua t •• ,~ :,,)._ 1 
, 19~ ). 

~tat~ 'lt" rr .. - · , ,.,, ~ r 
.... th·' f ':O clS'if .. • ni- -., • .,. •v 
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)OT:'-' R!' SU<'h pn.Wlslon for delegatio~ 1, qe\ forU1 ar;_ ·i,ur'•·· . a: I!'"' ,,rn tior, 
n&ircVl·!y (•onf'ined to 1nEurt c.:c:-~traliu ... , ,_~ !.ar '"t'en e--,-a1j,erl, ·' •<.,.irr <".Otl'-en-
u,,P. and uniformity of poll,~~-. thus. tt\ t ~j En;- .. ti;i~r1"'f t .ir"°'i QUt:~ j..1s1..if:nn1?. 
r-- -Yision for deleg-atlon of authority ·• -«:ap ,,,ti" dltf .. ·tent t,, •. ,, unE> riumi><:• 
ca, not be unlimited In scope bt.t c:an hi, tr-.-de no reference at &1, H l:'ut"c·e"• or 
deEigr,ed to allov. for contmult;i. of ad- 'a ·1•.,•e of 1<urvelllanct u.c:i.n,ques em-
mirH!ltra.tlon when l!ltate a.lturney I.ti ab· p1<.-~ • 1 a.t new loc.atl(,n, and failed_ to 
"' •·• for extended period of time. Id · dl,s:lc ,e inf• •rmat1on ~bou_t prior wire-

-::~~c,,n 27 .181 pro,·ldlng that a.sisfant ... ,_--fo-.,,, -~d -wlret&J• awacat_><,~s lnvol\'ing 
= , at~ornelt' Bhall havt- an po'\L·ere. of ; ·. ,:;.,.,ns ~:hose ,_ ... c.mmunu:·.bLlODs were 
5 :i:.:e attorney appointing .him is not t? ,,ag to ht lntE:rcepted: that original 
s: .,c!fir- gra.n! of authority. to authorize \'alid affidavit v,•~. lneo~rated by ref-
electronic survefilance appl1cat1ons. Id. erence and thus tacked onto subse-

qu,-nt affidavit could not cure lnsuffi-
Not"';llhstandlng that under I 934.(19 cit-'lcy. Bagley v . State, App., 397 So.2d 

goH•rnmg interception of wire or oral 103£. (1981) . 
communications assistant state attorney Sufficiency of an affidavit to establish 
wc,nicl be authorized to make application necessary elements to support the issu-
for au,hority to Intercept communlca- ance of a wiretap order must be deter-
ti0n,. federal statute governing su~ in- mined from a reading of the affidavit as 
1ercf-nt10n w&.8 preemptive an~ assistant a whole not from bits and pieces read 
~rn tf- attorney "";~ not "prmc1pa.l prose- in Isolation; in assessing probable 
c·ullng attorney tor purposes of 18 U. cause the issuing magistrate must ust 
s C .. •\. t . 25;6 which provided that onl~: his own Judgment based on the entire 
tn.- pnnc_1pa! prosecuting . attorney picture presented to him and utilize his 
"ae authon:i;ed to make application for common sense. State v. Birs, App., 394 
, ,~, ,iuthorizlng or appro,·rng lnter_cep- s(l.2d 1054 (1961 l. 
t ·,, . of oral or w1r1, comrnunicat1on:s Fa.ct that affiant repr&sented that ref• 
I•amels ,·. State, App., 381 So.2d 707 erE:nce In a conversation to "that thini: 
'-~-9). affirmed 389 So.2d 631 we went up to ·west Palm about" was a 

l"nder Florida law, application for au- reference to the narcotics did not show 
th<,rity to intercept wire or oral commu- misrepresentation on the pan of the in-
r,i<auons authorized by assiMar. si:ate formant, whoiie information was i'elied 
at10rney is valid. Id upon to secure wiretap order, despite 

Authorizing order for -..·iretaps oh- the fact that no cocaint· was obtaine,' 
t;,rned on applic&.tior. tiy as,.;s,i,nt state on the p;,rticular trip where cocaine wa< 
,:.·rnrney was violative o~. 1k 1· SC--"!-· § the purpose of the trii:,. le 
.:a!/: governing wiretaps m tn;., asS1st- Disre;:arclmg recited e\'ia.,n,,., In su1:--
:;,,- ~1.att- attor11ev v.·a.F- tJn! •'r~incipa-1 port of affidavit on whict, irn~--,.·ept nr-
... ro~tcuting attorney" '°91·hc waf only der was 1gsue-d. s1nC"e tha.: .,..,.., ·tnc-e ~ c. 
.;artv authorized under ~aid ft-tieral b1,~ea or, an,,t"ner int.t.rerr,s: l ,.!iCt· V:I-!!-

;:-;L;,;t.UH:· tD make ap~•lieat.ion fo1 tll.Je: f, 1und tf, h~ ur;~~&.r:ra.71eC c""'.da,i• oz 
au!.nunzing '\'\'"iretar· and thus t-Vident'e u·nic}-; in1~1·t•ei,t orde:-- ~-a~ l ,~uec~ Wt 
(1htained as reF:ult of ,=;uc}i wireu:1.u~ ~uHicit:n: 1, Fhow pro1,u.bl'- cfi-se- t<• r,'" -
~·hould have been Fmpr;re~~ea 1i.;. i1~vf- u.at rJe1enUant v.a.F- tr.~a~~c P 1 

marlJU1-tna marketinr (.!"!-: .,..,~'::"~ t,:\· us~ ,, 
st)~cified telephone. es1.ecl::.1·, UJ Hr.-i-·1t o" 
eH•witness :recitals bY af: ,,r,, P..nrr,o~ 
,: .:,ate. App., .394 S<:'.2d 46(1 •, !l8i l. 

4. Discovery 
J: ~tau, attorney, who cc-r.ducted au­

thorized wiretap, failed to comply with 
discovery rules or if he fa.Bed to complY 
wah judicial guidelines, defendant 
would have acc-ess to the -00urts for an 
appropriate or·der compelling state at­
torney to comply with ,j1Scovery proce­
dure. Eng.en v. D.:Manlo, !94 So.2d 639 
{1974) . 

State at~y ana Jrts R~~;•taut. who 
conauct"d authorized wl;:eta.£>, were not 
immu11e lroro clL"CO,&i'Y, t,c-wever, de• 
!en.dant Wll.S ret.1.uired t<.- -fo:J.:.w SU: utory 
proce-dure. ;ld. 

TJ-,at :nvestlg1Lcr, ::ondacted b) state 
attorney hocurred 1ru:,ident fo a.uthoraa­
tion o! an app!icat!oo for interception <>f 
wire or c.ral cotn11,uT'lc.atlons ,did not 
subject state attorney and hiEi a.asllltant 
summ,..rily to discovi1ry b;· oral deposl­
tior,. 01; ground that they bt1d acted in 
an ins-.·!:sU:.~atnn· as .._,pµosed iti pJ"Oaecu· 
tor1a nn.:,ac1t3,· !lUil_,~r.tinf prosecutor~ 
t.r r y·:-, r~ .. -pe of rlisc-••·~0· Clf their inves-

(! , icn •· ·would ~--l 1.P·t ~i~lueure o f 
t,c,- ·wotl, prc,dH"' u·•i:. . .ee!'iuus)::,· J.mpede 

•- • i;:. nu! _vrui~~r·n:.JOH! l<i. 

,.:,~fidavlt 
\.:...'.'ne:r:• continuing rrntter"' of criminal 

a.r I Vi!" ... jg. P-llep-ed lt, s~arch warrant af­
f1d;n·!t. issu,, as u st.a1,-ne11s oT in­
ir-:·•n ... tior, relieo ui,or, for probablt 
cau,ie :1cust he examined more Ubtrally 
am\ such n,~ult is <>vfli morP defensible 
m ""!Tc!liJ' ca,,e,, thl..n tn ordlna.n 
I .:.s~.:-r -"-&'""~ant r..a.cip~ u. R. v . HyQc. 

;,;4 F.2d 85F (' '7P rehearlnl,' drc--
llied 57!- F 2d 643. fi4~ . 

Sur,plement and amer1dmer,1 to origl­
nai affidavit in support of wb E:tap war­
rant was insuf!lcient on !t~ f ,ce and in­
tercepted cvmmunicatior.• Ecr,ould have 
been supprt,ssed r.llen "'-mer,•'rnent did 

. 
' 

V.~E-.re affldavtt i?J supn<JTt -Of v:irt:a: 
indicated ., continuing pat«~rn of crim. 
nal activity win, "uff,cierit currency a~ 
to II" lei;all~ fr,,sh &.r.c! \"ial,ie, orcJer a 
thorilting wiretap was not illegal on 1t1~ 
ground ihat "the informutton upon which 
it was b11.11ed was etale. Boultr v. State, 
App., .3811 Bo.1.d 1197 (1980). 

Wlreta_p Pr<>Ctldures r'"ior to "".arch 
were not improper and, t&nce. did not 
requlre ,tiUppression of fru!u ~ereor on 
.;,·ound that ~uthorlzations <therefor 
wer.> not a.a.sec upon ltr-nll, Rufficien 
affidavits of probable cau"e end that iI,­
torms.Uon contained therein was stalE:. 
Robinson v. State, .AJ>p., l!8S So.Id 1067 
'19llll) -eertlom.rh'lenied l.O! S.et. 604, 64 
U.S. 1056. JD L.Ed."!d '.593. . 

Sufficiency of -affidaVit to establish 
necessary -elements supi>ortlng lssuanc" 
or wiretap order must bt determined 
from :reaillng 11.ll the affida,11 and h 
should be tested In ~ommon semw lt.Tl<' 
rf'allstlc fashion. Amerson , Stah­
App., llll8 So.'2d !lS87 (1980). 

Affltla,;lt for wiretap order, which R£:: 
forth detalled account of widespre&.:. 
drug operations of defendants and otl, 
ers part <l1 which was related to afi1an1 
by two confidential infonnants. estal,­
li11hed probable cause to believe that cit­
f endants were involved in & conspiracy 
to violate ,drug lawP throu~h u.ee of 
their telepbones. Mitchell '"· btat! 
(19791 381 So.M 1066 (19791 

Information received oy aHu.n! t~or. 
jnformants :wblch was Included tr, ap­
plication for wireta,p -0:rder, wa. not 
s!ale in that staleness could not be com­
puted from dates .-of first menlug~ 
Se•here numerous wbsegnent meetin~ 
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Notfl .i.s 
to,;:~ p!:t .,, between sources and afflant. 
id. 

.'.\.Jth, ugh allegations in support of 
wirt:taP- order. evidenced crimf."1a! activi­
ty only up until J'anuar:,· 23, 1976, it was 
permissible for magistrate to infer that, 
If criminal activities ancr conversations 
had been occurring over de!endant's 
teleo hor.;, · ines for •he past 3everal 
yea.-~ ·.hey had not m)citeriously 
stopp-ect !•iring the en,n,mg weeks, and 
thus iack of allegations that •iefendant 

· was usmor or wae a.bout to use her 
phones to commit a cruno! from .Tanua:y 
23: until \prll 14~ the .Ja•~ of the applt­
catlon. uid not render affidavit stale. 
Huds 'O v. State. App,. 36/1 So.2'd 899 
(197!!,. 

w•~e•np order affHnvit did not con-
tain ~ ,-,~d misrepres,mtat!•ms as evi-
,Iem ~ · , estimony presented at hear 
Ing c,· r. to suppress :i.nd any inac­
eurn 3 • mt:uned therein we.re not o! 
~uch " :1..::mtude to render wiretap order 
.nvalid . J. 

Affidavits in support of wireta.p ol'der­
are invalid If error in al!tdavlt was com.­
mitted with intent to deeelie magfs­
trate, whether or not errol!' material 
to showing of probabre cause~ or if error 
was matle nonlntentiona!Iy but erro­
neous statement Is material ti> estali-
llsbment of probable cause, td. ' 

Affidavit. which asserted that s.urvefi­
rances wei:e conducted st dafendant'<f 
resfdence and. . that at least one 11offce­
offlcer was- seen and suspectea by per­
son known to be an aseociate of detend­
ant's, was sufficient to comply wtth 
statutory requirement that application 
ror wirt>tap order provid" •,111 and com­
J1Pte stacemt:nt about other investig'l.­
'.tve techriques. [d. 

Wirer:i.p <J.if!davit, which set out rella­
!1il!ty •ii four confidential agents, each 
•>r W' ,m 'rn.d '.l.c!vfsed affiant that over 
pasr ,ever-i.1 yea.rs they had telephoned 
Jefe-"l~!'l".l.': .,_u!11erous times and had 
man·r~'':·t ::o make ourcha8es. ot na!"cotics 
1• nee ci,sirl,,n ·t>, and which stated that 
nve~·-s ,t'.,rn •)Y aiflant failed to reveal 
hat 1,,f,.r lane had any lawful visible 

mea.r~ ut ~uoport or income to maintain 
her arf!uerc li!estyle, sufficiently dem­
onstr,i.t0<1 probable cause to believe 
that dP.fendant was involved in pro• 
tracted and continuous conspiracy of 
rleallng in narcotics. Id. 

Error in one number ln a<'cnsed's 
street addrel!s In appl!catiorr, affidavit 
and order for a telephone wire intercep­
tion, which documents correctly identi­
fied accused and his telephone number. 
was a mere clerical error which did not 
render such documents fatally defective. 
State v. Bnffa. App., 347 So.2ct oR8 
( 1977). 

Evidence 5ecured pursuant to sear·,h 
warrant was properly suppressed where 
warranr. was predicated on affidavit 
which reile,i ,,n fruits or Improperly in­
tercepced wire communications. State 
v. Alphonse . ..\op., 315 So.2d 506 (1975). 

Suffi.-,1ency or an affidavit to establlsh 
necessary elemPnts to support Issuance 
>f a wiretap •Jrder must be determined 
'rom a reading of the affidavit as a 
whole, nnt from bits and pl<>ces cead ln 
isolat !on. Rodri,1uez v. State, 297 So.2d 
l5 tUH; 

Afftd;, vi' ,vhkn indkatr.d that ac• 
cus€d bad tT.\ ;:,r·11,r :ot.tery convicdons. 
that th.- ,. ·•••~ ~ .-LJ&r"e of gambl!ng 
tran~.:t. ... t .. vr..g :nv1:,;-..-ir..r accusEd '1ur1ng 
~he prec~..!:--;- '-ear. :hat house ha'-1 
thrt-!~ ~.=.leph 11~ · ~a:L• ·h l!sted •o a bona 
tide OC<!IIO<1nt •ha~ w_,~,,an t,,,d statPd 18 
days prt.: ,utJsJy. thll.t her hu.:3t.anrl h ~•i 
wor;-.ed f·r 'l.C<"t·.-s8..1. as a. ~10'.lta •E·!~!" 
an•j r.h .. !': 1..7-'.leer )it': {.,,.rme:r ... tY~C' ~r--"i ,:,;! 
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=1.<·• •.,5c: 1 .. 's ::1tP.pda 1gnrer ri:1. .l .,..,: , .. .n­
\!oni'ir~!1t:Hi .st:1.ten1+-:nt3 ::hac he :-..:111 .::e~r.. 
gambl; f';g transac!..ion.s in nau~e ar. :iome 
undisclosed past time or times, was in· 
su!fi~ient. in view of sralec:es,;. to es­
tabl!st, probable cause to suppurt issu · 
anc,; uf wiretap order. Id. 

S. Ccnsent 
.n proseeucion t,;r brlb~ry .. nr1 Jn:a~· · 

ful .::cn..1pen~~ath•n for .Jtf!cial ~tie.nor 
tapb reccrUings ,1r private ,~onversaCio'"!.~ 
between -ie!endant and third person u 
aer~nda.nt·s home. which wclrc tru.ns'TIH.­
ted :o pollc-, by "body bn~ · piant ,d ,n 
thiru person sheiuld ·,ave iJ...,,~r. ~'J.1)­

pres,~-ed. HobP"'"Jan v. St!L~e 1110 .;;,1 ~c' 
758 l :98 L 1 

Re-or":.:h:nt,_1.t.on ; h~:: 1.1R ... , , •• :-1 !., ,. ·va 
properly tra,ne-i. wnich r•:)!)C l.>~:-7.• 111t1 
va~ 'lot a laise .;;tatemcr.t "ir ~~i;t ,r 

rt: .... kle~sh" made. ,·on:r'e:--r ... i J ... :-iacl<:: 
!aU:H:::. :tan..iin~ .titJ!'l.t~. 1 :>r •::.,; ..;,:u:c~ il~ 
search warrant for tle('!ndant., briefoase 
(olfowlng dog's pus1~1ve a!e~t J.t .1lr::,ort 
and truth or !alsity .>f other ,;tatements 
in afflda.vit was lrreievant. Vetter v. 
State, .\.pJ1., 39!i So.2d tl99 \1981}. 

Prohlbltlcn under Const. Art. 1, § 12 
against unreasonable interception of 
private communications nmy oe 3atls­
!fed either by obtaining a ;,;-arran;: or oy 
asa1,Jriug that one of the parties w the 
communlcatlon hal! glven prior consP.nt 
~ the lntercept!on. and, if ~onsent is 
reffed uPQD, such consF.:r:; is -=" 1dcnced 
~ the. testimony of the CJns,:;r:ting ;,ar­
ty, subjec~ to cross -e.,i:a--nina~ior.. a.;i · a 
condition 11r,;cedent to the intr,idu~,:ion 
of the -recording into evlder:c~. :,t,.,.,_ v 
Scott, .App., 385 So.2,1 1044 19Ril) 

There is no impediment ;;nrit,r · "'· ; 
A.Const. Amend_ 4 to surrtptitinl!. ·c· 
cording of criminally tncrimina•i.,g •m• 
versations between a consennng p, iicFo 
agent or Informant and on,; :vr-, r,u 
been or is engaged in criminal v • _,. :r 
!;:l 

;"fo error >CCurreU 1n 1-cnyin~ tefr:n•. 1 • 

ant' .s motiun to :3upprtss ·,.tide0 ap? 1-" -! -
1lence. because even if consent. w~1• . ..;. n:­
·1uire,~ though State alleered it ,1k not 
aopty hecause one <>t" par!iP:; ';\.'a.:: 1 ,;10-
lice offic'!r, there was t<>stimony u '.r:at 
that consent of one ·,f partiP.s ro com· 
municatton beir.g r.,cor<le-1 wad ob• 
tained. ::vfoore v State, App .. !~8 So.~d 
792 , 1979 J. 

Part l<:ipam. in communication must 
himself take witness stand !l.!'ld testify 
that hP gave his consent to :ncerceptlon 
as predicate to Introduction of '!le,~tcor.ic 
reproc.uction o! communication Tollett 
v. State, 2n So.2d 490 (1972). 

6. Warra,its 
Failure to 1)bta1n inCP!"f':P t vai" ... 'lnt 

hefore taptng "onversat· _ ·:s et;-..~en d~~ 
fendant and an informant was not vio• 
latlve of defendant's rights und~r L' S 
C.A.Con.st. A.mend. 4 where conf,Jentiat 
informaPt was present at trial al"d tcs· 
tlfled as to both contents of ccnversa · 
tions am! his ~onsent to taping. Crespo 
v. State, App .. 3.50 So.2d 507 (1971). 

Tapes made by police ,,fficers at "-P· 
proximately !l;QO P .¼. on same dare as 
informant had arranged !or pol'· e ,,ff,. 
cers to meet with defendant. ;;u~~t 
quently charged ,.·ith buying r~~•,•vwe­
and concealing stolen property, -;vnidi 
conversation r.onsisted of agr'?~r.:H::tt <Jn 
price and quantity of goods to be .,, r. 
chased. ,.,ould be admi~5;bf<' at ,.,r.,,.,,i. 
ant"s trial as o{!lcers we:~-.:- .t'.'a;.i • .... ~e ,:,. 
testify and as they did not have a..:it:­
cient \lppor"tuuitY to sec~=-~ 1nti:=--r1.. i-r .. 

warrant. State v. Mu~ca~1. \ p 13> 
5o.:?d 167 ( L971i i 

Taped cnn~t:l'r~ati•n ;,. ilr.t- - ~.:-
"W1::e"1 .i)•.11ke Atice!"s .i.r:1 •i· t .J.1~~r, 

' 
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subsequenti3· cba.rgt1d wah 1,,.,_,•ing. n,­
ct.iving ancl concealint" s•.c,_:ei:, t•rop.-,,1 ~ 
whlcb conve.sation f>i'•~urred day !i.'.IH" 
meeting ha.d bE-en ... r··,.,,:;,e<' thr:,ugb in­
formant, would bt' i• ·,-4• ',;it,h at df'­
fendant·s trial :a.s vftloer~;.,.lm."'il' they 
were to meet defei::da.nt ·• ,1!,0d othersi, 
what wa.s to takE- p!at:e .• t-1-<: · •md bau 
ample time in metn,r•W·:·.a•. :.ci· a to se­
-cure tnteruept wan-a": .•;t>t !is.1.1.tcd tr do 
so. Id. . . · . 

Where officer -had !!dflc , .. nt time to 
obtain warrant and bad participated in 
setting up conn,rsations to be overheard 
and recorded, intercep"tion& of conversa­
tions between defendant and informer 
were ·•unreasonable" · ,and should not 
have occurred unless officer first ob­
tained search warrant or had secured 
consent from one of .1>artles to commu­
nlcaUon and established such consent 
under proper safeguards and conditions. 
Tollett v. State. 272 So.2d 490 (1972). 

Noncompliance with warrant proce­
dures to intercept conversation cannot 
be excused even though those making 
interception later aemonstra.ted at trial 
that probable cause in fact existed and 
that warrant or order would have been 
issued bad it been requested. Id. 

Where there was no warrant-or testi ­
mony of participant to communication 
that he consented to its interception, 
hearsay testimony of officer wbo made 
wiretap tba.t participant bad consented 
to his ma.king wiretap ~as insufficient 
to allow admission of .wir.eta.p 1n ;evi ­
denee. Id. 

Information received by a law en­
forcement agency through the use of a 
.. Shot Gun Mike" can form the basis for 
the issue.net of a search warrant If 
tnere is fuli compliance with the provi­
sions of Chapter 934. Aecurity of com­
munlca.tioru,, inasmuch as a .. Shot Gun 
MiKe" is a uevice de~cribed tn § 934.02. 
Op.Atty.Gen., 014-67, March l, 1974. 
7. Probable cause 

If affidavit b; sui,1,ort or issuance of 
i,,iretap order allege~ fact.F from which 
I~ ean be re ... sonab)y believed that .Par­
ties whose cm:nmunications are :sought 
to be mu.rceptea m sCODUnlttlut 'or Js 
a.bout to mmmit Jn"oscribed ~ "l!Jld 
.:the.t u:,teroeptlon wllJ TOV'Bi!l coilJ;lmnm1-
,eatJo,n ~elaJb;ig to that uff j,ubable 
cause h f!.!IUl-blished wh1cb 1(¥ 
issuance -of brder -a.utlmrlzl p-
tions. .A.m/'lrson v. State, AJ>.P,.-~ So. 
2d '.ll87 "(19'80). , . 

Be.fore wiretap order can be.''.!ssu.ed, 
judge must .find existence of -probable 

.:cause 'to beUeve ·tna.t mdlvldwil ls oom­
mittlqg, bas 1:ommltt.ed or .& ,a'boilt ·"to 
.commit titatutor:Qy :enumerat~ -nffe111Je, 
that particular communication -eoncem­
ing that offense will be .obtained 
through :wiretap, and lha.t .f.acllities 
from whi<"-h communii-..atlons are to be 
lnteroopted .are being uaed or -are -about 
to be uaea, in connection with -00mmls­
slon of -Offense or are )eased .to, listed in 
name -0f vr commonly ueea 1!)' c!luch ln­
di Yidual. Hudson v. State, App., 168 
So.l!cl 899 (1979). 

Information given magiBtrate ;tn &.ppll­
<'&.tion for ·Wiretap order must 1Je timely; 
proof must. be of facts -so clOBely Telated 
to time of hsuance of authori:11.tion or­
der as to justlf) finding .of t:irobable 
-r.ause at that time Id. 

Preliminary information turnlllhed ir, 
application for wlretap authorization 
was sufficient to warrnnt !ntercept au­
thorization to Investigate .\lWlpected 
gambilng offenses. State 'V. Aurlllo. 
.App., 366 So.id 71 (l!l'J8). . 

Probl!,ble cause for lssuanc-e~ *1;@:P 
order 1s the extstenef' -Of reasonable 
g,-o•mds for helie! tha, part}" whose 
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.,. iD'lll'lcUni c!l'.t,ons are to be intercepted is 
•;un;l'nltth.; or iF about to commit one o! 
the •t.a,utorih enumer ... ted oflenseE. 
t~.at rarlicu1ar C<Jmmunicatlons con­
:.,s,r·dui; •ns.1 offense w1lJ be obWned 
t.;_rougt, sud lnte:-ception and that fa­
cilltl.et or ~•"':ie in'\."Olvtod is being used 
•·:. al•out tc- tit witod in conm,ction with 
th~ . offe'1,,. Rooliquez y. State, 297 
So.2d le 1,~7 4) . 

Mert' i-,.,.,;.iiclon is msurflcient t.o au­
thurl:&t' isc<.:ance of a wiretap order. Id. 
7.S Validity of wiretap order 

Failure of circuit judge to sign his 
name. affix a jurat, the date, or hii: seal 
Of office on application for an order of 
interception and affidavit. which in all 
other regards was in compliance witl, 
federal and state ·statutes, was an over­
sight and thus the explained absence of 
a jurat or court seal was not fatal and 
did not destroy the otherwise lawiul 
force and effect of order of custody and 
order of interception. State ~·- Mc­
Manus, .App .• 404 So:2d 157 <1981). 

Written authorization by a state at­
torney of an application for a wiretap is , 
sufficient; the state attorney need not , 
actually make the application. State "· 
Birs, App., 394 So.2d 10f>4 (1981). 

'\\'hen magistrate uses his own judg­
ment based on the entire picture 
presented to him in determining to issue 
·a wiretap order, his determination is 
conclusive in the absence of arbitrari­
ness. Id. 

VVhere defendant was not &. party to 
.any in1erctpted eonv(;:rsattons nor W4?T€'­

his premises the- site of anv eiectronk 
surveillance . .he did not hav.; star,din~ 
to contesi the vaiid1ty of appilca t,csr, 
and orde: lor "'irf>tap or th, infurmntkr, 
derived therefrom, a.no thu~ defeno»n! 
was not entitltd !to sur,i rebsion of u:1.n;'."•­
ble evid-:=ncc seii.erl during ti l\"arrar1tJt~s.:: 
search of bis person ancl of vehiclt- fo,­
lowing his an-est. whirh resulted from 
surveillance of vehicle underwken l, ... 
cause of information ,eceive<l trom 1, 

court-ordered intt::rcep: of telepnont: 
conversations. ~tate ,, . Alhanc 3!1{ be 
2d 1026 (11181 l. 

EA·en though a.ffuwt's direct ohser.·a­
tlons and .reasonable inferences derived 
1rom tho.lit' observation;. were not suffi­
,cient t(•_justify conviction for coill!J)i.racY 
cto v.iolale narcotlcs ·tawE. where il was 
reason&.ble for Affiant, ilue tu codefend­
ant's repre~entations that h~ c.-ould sup­
J)1y affianl weekly wllh iarge amounte 
of cocaine. to believe that ,:,odefenclar, 
1n turn was bdni; provlaed ,;,ucam,; fr<,rr; 
another .source, wiretap order on cooe­
fcnda.nt's ·telephorw was valid in order 
1.o di.soover source. from wbich codefend­
ant was reasonably believed to be pur­
ch&sing ·and later distrlbuti~ cocaine 
and. therefore. fruits of such wireta1 
could b~ t1sed ir: s:Ut•s.l:!quent P""OR~rutio; 
c,f defen{iant iol'" ,..-.~P.~nirac~,· t< ~rT, C-" 

<'9.\nt. An~er,=:.on , ~tsh· • ..APJ-.· .. 381'- s, 
2d 1387 (1981\ 

8. Sco~·;e o~ B utho!"'~::at1or, 
\\""here ordt'r .t1uU1or12eC w;-* t.ar• 1rr :.::·· 

days, tt.i, w.a..:,: t.t.r1nin&.te6 afte"" 1~ aay;--, 
and n(. authorized ot,_1ectiveF V\.~ere B4=t 
out ir.:c order' tt,ere Wl:tE no ,riolation or 
auti,orha7ion oruer on hast~ that ele«·­
troni<· in.-rveill&.nce "'aE- mttint..ai!led be­
yond time aut!Jorizect ot,_1ectlv<' wa,o. 
Teacned, <'ven If ·&Uthori.zatJor. was re­
F;trjctec? tn ot1i12rbveF- HP! out in tl..PPh<"-l:i -
tion fo~ authnrtzatior.: .~t.! .. '!.f' v Au:rH1c. 
Api,., s.;r So.rod 71 (197&,. 

'\VberE only .effort at minimization of 
interception .of telephone conversaUonR 
pursuant to wiretap order which. based 

·on allf'..gations of ~bling activity. au­
thorized interception of commun)cntion~ 
for all three telephone line.s w'thin 

.. 
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,1ouse wa.s the 1..Hdconrinuati•'n of one 
:ine in which no communications rele­
vant to the ol!ense. occurred. re4uire­
ment that wiretap l>e cond cted' so as to 
minimize lnterceptroJL o( communica­
tions not otherwise subject to Intercep­
tion had been blatantly Ignored; thus, 
Pntire wiretap evidence was admissible 
Rodriquez: v . .State. 29'l So.2d 15 {1974). 

It procedural requirements to mini­
mize interception pursuant to wiretap 
order a.re blatantly fl!'llored, entire wire-

:ap e,, .J~nc~ m~t he suppressed. but :f 
viola• n:, of minimization requirements 
occuri el d>!qpite e!!orts to meet such 
requir~ment.., only the unauthorized ln­
tercep,:ons may be suppressed. Id. 

9. lnventor:ea 
App!lcation tor extension ot servln,; of 

inventcri~~ was :10t rendered ·n,:n.i1d 
merei> :JP.cause 1t Wd-5 author!ztd 1 y a:i­
slstant. state attorney rather than ~tace 
attorney_ Mitchell v. State. App., 3~1 
So.2d 1066 t197!H. 

934.08 Authorization for dlsclosur6. anrf use of lntvrcepted 
communication& 

Ire or oral 

[See main uolume :•Jr :ert (j 1, ,,,i,t (~JI 
:11 .\ny ,,,.._• .. , n ·.vho bll.S ~eeeiv;;d; by any tn""~~ ,1uthori .. etl by ·hi;; t .1: · 

rer any i"nf, ,, , •rion cone•~rning a wire ·or or .. ! ,·01mmunicar1on ,, r ,;•. ,.Jc-, 
.ferive j th .. , -:"tom intercepccd In accordance- with the provlsinns or chis ,•hap­
·er may disc J,..e the contPnts of that co'mmnnl,:.ttlon or such derivat!v~ ~vi­
dence ;_vhile gi'.'ng testimony under oath @r affirmation in ,rny criminal pro­
ceeding !n any court o the state or of the United States or in an'y grand 
jury proeeedings, or in any inTestigation or proe1-edlng ln connection with 
the judicial 11ualitfcations commission._ .jf sn•~h testimony is otherwide :id­
missibfe. 

ended b Laws 1913, e ~361. I I. ett:. .June 28~ 1973. 
~ 

[Hee main vol1ime JOY tut of ( J 1Jn4 (5)l 
Laws 1973. c. 3'-381. § 1. amended 

subsec. {3} to :,rovlde that ln!ormatfon 
received ma.y h., ilsclosed to th;- judi •ia.1 
qua.iiflcatlons commission. 

Unfted tates Upr<!me Court 
Pen regfster used by telephone com­

pany-. search a.nd seizure. dee Smith v_ 
Mar:,iand, 1979, 99 S.Ct. 2577. 

934.09 Procedure for Interception of wire or oral communications 

[See main volume for tezt of (1) tr,- (3)] 

(4) Each order authorizing or approving the interception of any wire ,>r 
oral communication shall specify: 

(a) The identity of the person, if known, wh,,se communications ari• :o tw 
intercepted; 

lb) The nau1re and location of the communicacions facilities as to whi<'h. 
or the pL,ce where, authority to interc-ept is granted ; 

1.c) A parti<"1lar description of the type of communication soughc to ~ 
incercepced an i a statement of t he parcicular offen,,e to which it relates· 

1dl The ide:mty or the agency auchorizf>-d to intercept the communication,-, 
and ot' the person authorizing the applic:ltion, anri 

(el The pniod of time during which such interception is authorized. indu1l­
ing a scacernenc as to whether or not the inter,~epcion ~hnll automaticallv 
terminate when the described communication has been first obtained. 
An order authorizing the interception ot a wire or oral cqmmunicution ;:;hall, 
upon the reqnest of the applicant, dirJ>Ct that a-'communication common c,irrier, 
landlord, custodian, or other person shall furni-;h the !l!J[)licant forthwith all 
information, facilities, and technical assistance necessa"y to accomplish th» 
interception unobtrusively and with a minim um of interference with the 
services that such carrier, landiord, custodian, or per .. on is according the per­
son whose communications are to be intercepted Any communication common 
carrier, landlord, custodian, or othe!' person furnishing succh facilities or 
technical assistance shall be comp••usated therefor by the applicant ar prP- · 
\·ailing rates. 
Amended by Laws,1!)7S, c. 7'--:l76, § 2, elf June 2019i . 

· [See ma ·,. i· Jlun,e for terz:t of 15) to (9)] 
Laws 1978. c. 7'1-37,. 1d,l., ! the 

,raph following , •t•se, , l I e 
Law Revi,ew Cc• r:1e .. "•·• ~s 
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consent interceptions 8 
Construction w ith tede•a: law '• 
£,ch, ustion of ether •~c ,t: es ~ 

Jllitd ell v 1,·, "·I l , 3~: So.~c l"f.f, 
~ il7, I 

Inventor 2 

.,.. t i,,inE ir...~ J. .!:l.t t- ... ~~~~ 1or \\·!rt·· 
t::i~, ur· ler· 1~ •~~,,.·.al ~tste ~, ~1atJ~ 
n l !/" , -~P- o• ,; ~o. i 3\1, (19~lll 

Mlnim,z.ation requiremt-nt 4 
Motion to suppress 2.3 
Orders 8.5 ' 
;:.robable cause 3 
::;eports 7 
Review 9 
Service of ln.,entory 2.4 
Vaildity ½ 

½• Validity 
Under Florida law. application for au­

thority to Intercept wire or oral commu­
nicatlone authorized by assistant state 
attorney Is yal!d . Daniels v. State. 
App ., S81 So.2d 707 (1979), affirmed 
389 So.2d 631. 
¾, Construction with federal law 

:?-;otwlthstanding that under this sec­
tion governing Interception of wire or 
oral communications assistant sta.te at­
torney would be authorized to make ap­
plication for a.uthority 1.0 intercept com ­
munica.tlons, federal statute (18 U .S.C. 
A. § 2516) governing such Interception 
was preemptive and assistant state at­
torney wa.s not "principal prosecuting 
attorney" for purposes of federal stat­
ute which provided that only the "prin• 
cipal prosecuting attornE'y·· was autho­
rized to n1ake application for order au­
thorizing or approving interception of 
oral or wir e communications. Daniels 
"·· Ste.te. App., 381 ~o.2d 707 (197&), af­
firmed 389 So.2d 631. 
1. In gener-al 

Stat£- ..-. Angel, APJ'.•., 261 Sc .2d 19~ 
<1972) [main volume] ,i,.<firmed i70 So.26 
715 

ReouirE-ment, for wireta]'. order, that 
inrru~ione of privac-y he held ro mini ­
mum consistently ...,;th J•urposes of 
wiretap Is applied with test of reason ­
ableness to peculiar facts of each ca.se. 
and factors to be c,onRidered are nature 
and scope of criminal enterprisE under 
investigation, Governrnen•'b reasonable 
inference from cbara.cter of conversa­
tion hom parties to it. ana extent .of 
judlcta! ·supervision. IJ. . v. Byae. 
C.A., rz• F.2d &tit: • 719, rehearing de· 
nled e711 F.!!d'6U,c6.H. 

In obaen-lng requirement. for •lretap 
order, that intr iolll' of. 1>r!v&ey'be 'held 
1.,, minimum ,con11istenily wl{h pnr,POses 
of wiretap, Goiternmeni a.gent.I, were not 
r«1;1ulred to ignore completely any ea.11 
to attorney or dol'tor, tlesplte conten­
tion of privilege Id. 

Authorized purpose of court-ordered 
wiretai:,. to inttrcept "a-n:-· and all con­
-:,ersatione ha dng dbcu!'lslons -related o 
or conc>?:-nl11i; sale. possession. mug­
glinf;, or unauthorized trafficking jn 
nm·cotlcF 9.nd daui,ernus drugs" in vlo­
latJOil of namted FJ,,, ida statutes. met 
s•utuwr~ reqm--pr, em of sufficient 
~peclficit)· of order C S. v. Cohen. C. 
'I.. 530 F 2d 43 ('976), certiora.ri denied 
;,7 :;.Ct.. H9. 429 r.s. ~r,: iO L.Ed..2d 130. 

As an ex~ep110n ,,. i,c-wstltutlonal right 
to privac3\ ~ h1s s~cti< 1r. authorizing in­
terception or wire or oral ec"Ylnlunlca­
tlons <>f per;aons must be strictly con­
strued. Bagley". Stau, A.pp., S97 So.2d 
1036 (lll81). 

Purpose of this section providing 
tha·, statP furnish <lefenilant a copy -of 
court-ordered interc•·P' and the ac·.rom 
;1arJying appitr.ation &t lf':aF~ ten l'1aJ·c 
prior tc, the }it;arin!' is t.o pre, idt. a a!'­
fendant 1,otice so that be can movf' to 
supprei,s wlretai, ;;,·idence. State v. Al­
b11no 394 So.2.d 1026 (1981). 

Judicial doctrlnfs devtluped in eea.rch 
w1,rran1 area 11pph when exsmlnlng 
E=•..tffi 1.t'.Jl('~- (,1 h '-Yiret&p uppHc& llOI 

M""re E"-1h"' ar •.ia1 (;Om~•:Ja.n·.·t< ?i'ltb 
,. ht!ckhst ,mot!r th1, · sect10u fo1 obtain­
Jn~ &. wiretBT aU:horization 1s not 
t-•,:,ugt. to j• •tify aJ'tonza 10n \Yilson 
,. 3•.ate, A1•p. a77 Sc.,.2d 237 0979) 

Although defendants contended that 
trial court sl,ould have suvprtssed all 
evidence J>rocured by State by us!' of 
wiretaps because there was an une:,. -
cused delav between time of authonz&.­
tlon and time of exec-ution of order, m 
violation of this section defendants did 
no more than claim that authorization 
to intercept was not exl-CUted a!? F<,on &~ 

practicable, and there v.·a, no showin~ 
from record that there wai, any pu1·­
poseful delay. but, on coutran, po!Jct­
work appeared to havt- been expedi­
tiously carried out, esµeciall~ in ,·iev.: of 
limited manpower shown tc• t,,, availa• 
ble. Vine.Jes V. State, _.!Ipµ., 37• SD 2d 
570 (1979 ) affirmed 894 So.2d ?93 

State agents' -..arrantles~ eltc-troml' 
eavesdropping of con·,ersation& hetwetn 
undercover police officer and ,it-'endan: 
m his home constituted an 1nterce1•· 
tion·· within meaning of Const. art 1, ; 
12, that right to be i,el'ure a,:-alnst tht' 
unre.asonable 1nterceptior. 01 ;,rova H 
communications slall no·. be ,·iolsted 
and such interception. when it was 
practicable for offlcerF tl• ha, f- ol,taint>d 
prior int.ercept v,arrant ,, h.$ ar. · ·unre~ -
aonable lntercepuon· w1th1r. meanini:; of 
such provision· and thus rE'fus;,.I to 
suppress tes:un1on'-- rel&tin~ to ~.11a-;. 
·wh1cn was l1ear d or electronic rnonitor 
\\"a~ rt-'\·ersible c:rror Sarmir-.nu, 
.Statf -~PP,, 371 So.2d 1047 (1979) aJ•­
prov~!l 397 So.2d 643. 

StB.tut0ry requir,ement of this section 
that application proYide complete stat£-· 
ment ahout other mvestig-atlve tech­
niques was intended H- f"nsure tnat 
,virt"tap autbor1za.t1on procedures were 
not routinely employee a.s: 1nHitt.l ~ter, ir~ 
criminal mvestigat1on, l10wever. 1t is 
not necessary to show comvrehens1ve 
exhaustion of all p::,ssll:,Je techniques . 
BuJson v . .State, App., 368 So.2d 899 
{1879). 

Authortzeo purpose of wiretap, to in • 
tercept te'e.r.,11,.ne voicE' comn11-1r,,catlonF 
related to or cvncerning sa.1e and traffic 
of cocll.tnt, marijuarea Blld other con­
trolled .substances met sta t,•101·,- r~ 
quirements cf pa:-t:,-nlarn; 111,, orne· 
likewise was sufficiently llmltr<! m m•· 
:ration, In that it was to ,~rminate upr,1 
-attainment of authoriz.ed ol:,JectivP o,, ii 
any event. In -SO days from signin!' of 
order. J:d. 

.Statutes concerning prope• ,les<'riptH,r 
of commun!'catlons to he mter<'µf,tPd r, · 
quire -that intru,,ion of priw,ry ,,: th·· 
persons whO!=:t- corr,munjca!iunf" fin• 1 
rnrcepted bP held tn &. mmimum. c-or • 
sistently with purposes 01 wireta1 1u 

Thi~ sectior, requirmi:- n•.:-ord,n~ 
J.)OC::F-ihle. -Of C'01nmunica1.1pn:: :T tf'rCcl , 
pnrsL;.snt to cou t ordtt· a,o JJ01 &P I\ I 

intercention of communicauorJ. not h, ~ 
thoriz,>d by coun -order, b~• officer WI" 
wa.• part,· to thf- communiri.tion and 1. 
tercepred llt for purpoSE' of obtainrn. 
e,·ldence o, crime: nothmi, m Secun1-­
of Comrllut•;,..at:on~ ACt Tt'.,.n1tred ti, 
thf- offir..-:i:r·: .:::r1mo .... ., cr,ntt·rninJ!" ~t~• 
r1P.nts !ll~Ct' t, . ~ f".-":~· .. · ar l?'tt'T'" r; 
,ed b,· •ra:· f""i.Lt-r hf s!...r~ .. ('~~{•,. t 

U.iJug:ri no 1 ~;::w·~ ·wer::- m&.ae of ·n: 
mnnkatjon. Ca'-:1i ~lel ,·. St&tt:.. P. t.'}. 
.,G~ S, td 7;i1 i1.19':""lt ,·f-rUnr&:i 0Fnied 1t11 • 
S.C't '~2.H4t'.!' l!S4 f,?LF.d2d19" 

r "Hit jvd.e-e u ,vhorn a:c•r•lic&tti:-in 
w ~1!--< j ~n~ ..,- • t::~ :t:~ec ·~;1rE·tBJI c,~ ~ 

.. 
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.'j 934.09 CRI '1. PHUC & CORRECTIONS 
Not~ I 
.,.,.• ~,et reqlllrement of ,i ·1eut!".J and 
• .,r cned. magistrate." Cuba v. State, 
App .• 3&a So.2d' 2 (1978). 

Wiretau orders- Issued in corin,actlon 
with investigation of cr!minat lottery 
activities were properly lirr.ited ~ to 
,co,,-, 1.nd duration and we~·, not over-

Id. 
v·wictfon,. would be rnvtr3ed wher0 

t.J.t,;, ma,,., no e!tort to comply with 
vtr.,•.ap minimlza.tfon requ1rem,mts. 

ao,:a,quez v. State. .&pp .• 298 So.:?d 206 
D1il. 

;. vttne.lffl summoned before a grand 
·1~· co testify concerning wiretap lnter­

'la is ,,n aggrteved person Involved 
; "proe<,edlnir in or betore any 

,c ,· and. thus hll!!J. right to ch&llenge 
'l .y of tnterception by way ot a 

r~ :: :,ctmen! :1earing •m :J. motion to 
~pr,r,.~s pr10r to be.Ing lntP.~~ogated. In 
" lr-.i.no Jury Invest!gauon, l8'r So.!!d 

•:l 11973 •. 
He,~,msibillty ot aupervis!n&' statuto­

ry prohibition ap.inat unauthorized 
wiretap lntormatlo being rece!ved by a: 
grand Jury Iles wtt.liin. otftc;, 0 s or courts, 
I. e., judges and proeecutors primarily 
• because of" ex pa.rt& nature of grand 
ury proceeding}_ Id. 
Pretrial deliveey .of. copy ot wltttap 

applfca.tron an order tor lntereept was 
not req_ufred. hr prose~tton for a-.oldlng­
te!epflone" cbazr;es by use of mechanical,. 
deVice when it appeared that telephone 
Intercept order he.d· been obta.foea.; tha 
Intercepts occastaned' surveillance of 
pubUe p&y telephone,. and In COIL'"!le at 
surveillance defendant "'Tas ob.:1er: ,, us­
.ng device to obtain rer.irn ot llis toll. 
De.de County v. Fl'ang!pane. App.. 281 
So, ~d 318 (1973 l. 

State Cons:t,ut!on does not preclude 
-1.ny ~ust.ice ..,t .Sup.reme ';ourt !'rom issu­
lnlf 1.n mter,;epuon order pursuant to 
H11.•· ory ;.u~hority. State ex rel. Ken­
~•,·!··,·. Lee, 211 So.2d 881 \1973) . 

n·ormanon received by q law en­
... ,"lent age'lcy through the use of a 
h ,, }un \Iike · can form the basis 

·,r · .. e issuance ot a. search varrant Ir 
'.:.,-• -~ full comptiSJ.ncl' w:th the prov1-

1 ~,s of Chapter J34. secuntv ot com­
,, 1,i, _ano ns. inasmuch a,i a :,Shot Gun 
\!" s:,f · :s a device described :n ~ 93!.02. 

;,.A 't··.G<en .. ,}7t-67, March 1. 1974. 
2. trwentory 

·v-,.,,r,; de!<indant demonstrated no 
.,r .. c1.Jice arising from delay"!d service 
·>( "loc;ce .if wiretap, the violation oi the 
c- • ·~ provision of this section rlid not 
r , .~r ~n., resulting evidence inadmi.ssi ­
bl» ;3,;111-'!r v. State, App, .!89 So.2<l 

lHOl 
.l;;i;il cat10n for extension of serving o! 

invenrnrle:! was not rendered invalid 
merely because it was authorized by as­
d1.stant 5tate attorney rather than .state 
attorney. ~!tchell v. State, App., 381 
So.2d 1066 <1979) . 

Th1s section authorizing an ord.er 
postponing (!or cause) service of an in­
ventory .showing tact and date of entry 
of an -order on an application !or a tele­
phone intercept does not fix a time llmlt 
therefor (as It does for an order extend­
Ing period for an Intercept), but. In 
view of expres.:1 time Umitatlons con­
tained in• statute, permission to post­
pone service of Inventory should be re­
garded as authorlzinJ its exten,iion only 
for ,i period for which good ~ause for 
~uch postpon;;ment ls shown. and not as 
constituting autho,.•ty to extend ..a.me 
for an Indefinite or unllmit,c,d period 
3tat~ v. Berjah App . 2611 So 2d 196 
(1972) 

an nven<.JrY ilhow,ng !a:t . .<nd. date ot 
entrJ oi an orop on an a;;cl!cation tor ,i. 

tele.,··one lnte!"!ept did not show need 
for e.,:er:.,;;on !or any set pe•'od, and ex­
teneL,., ordered Wll.S US'!':! •.! a basJs for 
de!ay .:>f servlc;, •:,f !nve!"ltory tor more 
than 90 dayg folio ;1,- !r!,f !aus;; of flr~t ~O 
day~ aft.~r r.er:n rt:1 _,.on of :nterc~ot • .J1.:o­
;,res~H'H1. ,,f ~•., t i~n«:11 re~u! ting, ::·rom ,n­
teru,l)t waf! uot an abus>¼ ot discretion. 
Id. 
2.2 AppHcatlon tor authorization to ,n­

terce;:it 
Failure to dlscJose in a!!iua,·lt !or 

wiretap order information about ;>rior 
wfreta~ 'lllU wiretap applications in­
volving per30ns wf,ese communic,ir• r-~ 
were going- to be :nterceptt>d r~qu1r,.· 
suppres.s:on o, evidence obtain,.,1 JV 
such wiretavs. Bagley v. Sta•e .\.r,p 
397 So.2d 103& (1981}. 

Audtoru:in oruer !or wiretap;; •JO• 
ta!ned.ou. application by assistant state 
attorner wa.s vtolative oC 18' U-.S C.A. ~ 
2616 goveminc- wiretaps in that asslst-. 
ant state a;tt=ner was not "':c,rinclpa! 
prosec tine attorney•• who was only 
party aut.borfzed under said !edera.1 
.statute to make applfcaUon for orrler­
author!zing wiretap. and thus evider, • 
obtained a.a result of such wiretar;;,: 
should' have- be<>.n ~i;,pressed'. Danitils 

State...,A.p ~. 381. So.%d 707 (197t), af­
finne.tf' m S..%4 11. 

pplicatlon fOI' authority. to, inter,:ept 
c.ommuzrtca~fonit, eona!dered In ita 

en ety. su..".tlc! t to anpuort de­
termination th&t normal Investigative 
p rocedures had lleen trf,-d and had 
fallec! or reasonably app,-ared to be un­
likely to succeed l! tried or to be too 
d.angerous. Id. 

Notwithstanding that under this sec­
tion governing Interception of wire or 
oral communications assi!!tant state at­
torney would be authorized to mak" ap ­
plication for authority to Intercept ,:.,m­
mun!cat!ons, federa! statute governing 
such interception was preemptive ana 
assistant state attorney was not "pr1n­
cipal prosecuting attorney" tor purposes 
of 18 U.S.C.A. § 2516 which provided 
that only the "principal prosecutirg at­
torney·• was authorized to make appli ­
cation tor order authorizing or approv­
ing interception of oral or wire commu• 
ntca.tlcns. rd. 
2.3 Motion to •uppreas 

DefencJa,it, who was not a subJect ut 
cour- •-jrderea intercept o! telepr.,:.ne 
conversations, and who was not a party 
to such conversations, received actual 
notlc,; of ,tpplication and ord.er of Inter• 
cept. thereby satisfying this section 
providing that state !urni~h defenJant a 
copy of court-urdered lnterce~t an-i the 
accompanying appllcatlon at least ten 
days prior to the hearing, and thus de­
fendant was not entitled to suppression 
of tang'> ,ie evidence seized during a 
warrantless search o! his person and 
vehicle following his arrest. which re­
s ulted from surveillance of the vehicle 
undertaken because of information re­
ceived from ln,er.,-,pt ot telephone con ­
versations. State v. Albano, App .. 394 
So. 2d 1026 (1981). 

Eviden.:e on motion to suppresd evi­
dence obtained from wiretaps was nut 
sufficient to support finding that oral 
reports by :aw enforcement o!tlcer were 
not made in accordance with require­
ment In order a.uthoriz1ng wlr,;ta.,.s. 

rate v. Aurillo, App. . 366 So 2d 71 
(1978). 
2.4 Se cvlce of ln~entory 

Trial ~ourt 'ii,~ not abuse d(s,;retlor. 
"'v"her~ 

~au,:;~ for 
In g1·c• ntlr,; :>v' -'r.~Ln of tlmti tor 3er, -

:na. _if::r .sub11fttcd 'l.S ..-;?c•J Ing po:;urtdr' .. t' 1\'l ir..veutori~s- of Cle<.• 
ex:ten~,.:,., er tfme !or sc:--·J1-s cronir ~·1rve:ll'1 ct:, \..,ased on goOO -:a Jae 
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s 
wing fac1 i.nc date of 
on ar. arr•ln:;&.t1vn for a 
pt di" rio!' eho · eed 
LIii. set pe~ll'd and ex­
'U ufled as " basis for 
Df Inventory to~ more 
•wing lapse of first 9~ 
ltion of inu,rcept sup­
lcte resultini; from in­
.n abuse of d1scret1on. 

Ill' authorization to ln ­

!lose In affiaavlt for 
formation about prior 
retap applies tions ln­
r.-hose cowmunicat10n~ 
= interceptf'd reQu1res 
~vldencE- c,t.tained by 
3agley Y State. App, 
1,. 
ier for wiretaps ob­
:ion by assistant state 
atlve of H l' _ .C.A. § 
1retap~ ir, :·"'lat aE-sist-. 
-y v. a~ lJ }. µ: in _·ir,al 
-ney" ~ t,c, was. c,nly 

und~r !-=aid ~ederal 
apphc&: hr, for order 

ap, c1.nd wu, evidence 
lit of fUct, w;retaps 

eui,,µre~~p.c fJa.niels 
: E-o.2d 70; 1 J~79). af­
:a1. 
auu -:·,q. a n ..:rct-pt 
on!" c, I!Siu~rt>G in its 
flc:it-1. 1 t(, surit1vrt df:'-

nvrma] ,r,·t-st:ga~ive 
oeer tr;t.·L ~nd bad 
11y H.f,l,.•t'!:lr~c to be un­
if l. 1 •.;oO t•: lf., be LOO 

~ tf'.;-..;.t Yl H::- 'f'1~ sec-
erct-· ,on of v ire or 

Jn~ ~~~1sto.n~ state &.t­
uthorized to make ap­
>rlty to mtttcept com­
ral statutt governmg 

waF preemptive and 
torne),· v .. as not 0 prin -
ntornE'y·' ior purposes 
-25H "'nich provided 

nclpal prosecuting .at­
ori&ed to make ·a11.Pli-
11thorlzlng or ap.J)l'OV-
• ,oral or wire ·commu --~ not & ,;ubjeet of 
ercept of te!Pphone 
I w-ho was no~" part) 
tlons, recE-ived actual 
un and ordeT" of inter­
tlsf;ring this 11t1ctlon 

furnish defendant a 
,red !ntereept and tbe 
,ucs tlon at lE'.ast te 
hE'armg. aml thus de­
ntltlt>d to "Uppresslon 
nee seiu,o during t 
h of m.-, r,eri,011 anc 
hu; "rres, · ...,hict rr· 
illarict of the vehlclt 
ff' ct ar,,ormatiot re­
~PI of telt-phone con­
, .. Aloano. App., 394. 

tion tt suppress evl­
w w1r1>taps was not 
•rt find in~ tnat oral 
rrement o!f1eer wel'f' 

., J~nc-· .-;it t, r~uu,r+---
L u. ~~!.:.ll WlrP\.epf 

Ap;. • 36G So.2d 71 

~.,tory 
no• ani,~e discretion 
1or c,' tlme for sen·­
r, ., v~ to .. 1~s of ele<'­
'i: !" ... _ , .. r-ood CB.iJSf' 

or iJ, Gt ""it! rr f· 
OJI C1-1&.) of Bt-r···r•i 
it '"~n• ,r'- 1J.· 1 j'?.,.f' r 
t1\· E.t-: 1f j.- "t,.~.I 

the i:.1." c1" er t-t'r'" 
Hick. ,. s-a e. : ..i 
(197&l. 

1. PROC. 

.. ~ s· 1•~=- ase 
• r tt-rr·t•l')tJOt 

·1H i:·c,·w· 
~~ ~· /lat 

v! • ,11dictmen1; 
359 :;;o.2C 4.'i ~ 

rn,~er thiF S!'Cti~·· 1- ,•.mg 10 elet­
tronic~ ~ .~r\·~ill8nct: t,.. .f;. t· r (,u.rt b di~cre­
tion J~ i-•'VJ,Je-rly ~>-.1;"'( •_t'-C jt.E u.,, 1-,ost ­
inter(·t:J)ti~,r, prt.H· ... du. f'~, Jo~luda.ng ex­
tension <' time· for s~r,· · · g inventory. 
Id. 

Service of "im·entory" Immediately 
after determination b~· investigating po­
lice officers that defendant· s voice ap­
peared in telephone conversations inter ­
cepted pursuant to court order was 
proper ur,der portion of this section re ­
Quiring such service "within a reasona ­
ble time but not later than 90 dsys aft­
er the termlnatio.n of the period of an 
order:• and thu s contents of Intercepted 
telephone conversations were admissible 
into e,-ldence . Quintana '"· State. App., 
~52 So.2d 587 (1977). 

2 .5 Affidavits 
Where information contained in sup ­

por ting affidavit for order authoriz­
ing wiretap comes from confidential in ­
formants, magistrate'i;, search for prob­
ablE- cause must be guided by and 
mea,mred against familiar standards ju­
dicially expressed, under which mag1s­
trat f- must bf- told of underlying c1r­
cum~tance~ and particular facts which 
will suppon confidential in' rmant s 
ronclusions, and he must alst, r,e told 
win~ informan~ Fhould be conside1ed re,­
Jrn.f,11,. and &.,•pllcstion for order is in­
sufficient if either of ,such tests is un­
met. 1.'. S. Y. Hyde, C.A., 574 F.2d 1i5C 
(197~1 n·h• urini,- denied 57& r 2d 643 
(i44 

V,ben· ~te.1ements in se&.rcl . .\arrant 
affide.Yir did perhaps give rise to mis­
leading lm,-,cssion but were no-:. made 
with an intent to deceive magistratE­
hut wert made rather with an 1r,tent 
to deceive other persons. In order to 
protect informants, and where other of 
afflant's statements complained of wer< 
not shown to be misrepresentations, and 
in vlew of uture of .statements. ~o 
stirtemen'ts complained of warranted 
lnvaUdll.tion of wiretap order. Id. 

Wbei:, c-0ntlnU!ng pattern of criminal 
.aoti\'lty ls alleged In search warrant 
aftid&,•lt, -issue 'lllS ~ staleness of In­
formation crelied upon for pro1.able 
cause must be exanlined more liberal!~ 
and auch result is even more defensible 
in wiretap eases than in ·ordinary 
9earch wa.rra.nt cases. ld. 

Supplement !ind B.mendment to origi­
nal affidavit In support of wiretap war­
rant v.as insufficient on its face and 
intercepted communlcation1, should hav,. 
b1,en suppressed w}1ere -amendment dlo 
not set forth any additional informatlot, 
whicl, hsd been gained throU!?"h conven­
tion&.] i,urvelliance teohmQues Justif~•iur 
wiretap on a different telepl10ne num­
ber made no r<'!Ierence a.t all to succes,; 
or failure of survemance technique~ 
~mployed at new 1ocation, and fa.lied tc, 
diilclose information about 3>rlor -wire­
'taps and wiretap ::s:pplicatlons .!nvolvmg 
person~ whose eommunlcations wer<' 
going to 1le intercepted; 1:hat ,0rigl­
nal valid '!llffldavat -was incorporated 
by reference ..and tllus "tacked" onto 
,mbsequent .affidavit could not cur,e m-
1.uffic;ency. Bagley v. State. Ai,p., S9~ 
So.2d 1036 {11181), 

.A.uthorizatl.on -:to intercept telephone 
communications aatisfied requirement 
under provislon of this section tiiat affl­
da.vlt oontaln :statement as to whether 
or not other investigative pr<>c1>dureis 

934.09 
~ote 2.5 

! ..... r ·~·1h .1nc. 1
~,:i at1 ..... • 1 :\ ttit'-. 

1,dbl: t:~,f•f'Br :.c lit:. uri 1,.t ~ tc su< -
" • t' ,·, t 1 d?.< ('· 

... t1f-'Hf r , . t ·~ ~ 
, 19~(1 
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.~!hda,·h fvr w,~~· ;, or·der. wJ-.ich set 
iorth .1'!eti,.iled accoun: oi widespread 
drug operations of clt·fendantl' and oth ­
.,r~ ·part of which was ,·eli,.h•cl H• affiant 
i,~ two confidential miormants, estal., ­
lished probable cause to bE:!1e,·E- that d~­
'endants were involved In a c0nspirac~· 
to violate drug laws through use of 
their telephones. Mitchell ,·. State, 
App., 381 o.2d 1066 (1979). 

Information received by affiant from 
Informants. which was included in ap­
plication for wiretap order. was not 
stale in that i;taleness could not be com ­
puted from dates of first meetings 
where numerous subseQuent meetings 
tooh plsce between sources and afflant. 
Jd. 

Prime consideration in evaluating an 
affidavit in support of a wi retap is 
whether j, ;;tiows probable cause to be­
l1evE tt,a1 an ,,:fen-• 1s heing committed 
or 1£ b.l.1out ti., ,,t' <:(,rnmltted and the 
telephone sought to lie tapped is 11.•eing 
usE-d or ls about tc l•t- used in connec ­
tion wnh that offi:nst. State v. Man­
ning, ApJJ., 379 So.2d 1307 0980). 

Affidavit which s.tated that defendant 
had agreed to coo;,erate with polict- in 
connection wltl, drug inveistigation and 
admitted being lnv<,ln·d in a l:uge-pc,alE­
smugg!ing ente:-pris.". which !Stated ev1-
.Jence of thf' policf' officer's knowledge 
eonfirmmg thtc defendant'is claims, and 
which sta te,l that polic" ha cl \Jeen al­
lowed to listen in on three telephone 
ci,.l!s made from thE'. defendant's home 
from February to AU!'USI provided prob­
,; ble cause for issuance of wiretap on 
the defendant'B teleplrnne on October 4. 
deispite contention that tht- evi,JE,nce 
waB stale: the showing- of a continuous 
and protracted criminal enterprise nE-­
gated a findmg of st«ieness. Id. 

Supplement and arnenctmf'nt tc affida­
vit requesting court t1UL1JodL.Rt1on for 
"·1retaps was insufficient a nc;, h.-nce 
invalid where it mad" onl, one rc.f1,,­
ence to con,rentionaJ 1nvt::sUgntivt- pro­
cedures in st&.tement that certain per­
sons and vehl~les wer<' obRerved at de­
fendant's new apartment complex and 
made nc, reference a• all to success or 
failure Df :surveillance techniques em ­
ployed at new location or w r<,asons for 
abandoning routinE- methods of surveil ­
lance in iavor of w1rf'tePF ,,·nson v. 
Rtate App .. 377 Bo.2<' ~37 11' 7~ 

\\"here a sup;.,,ument tr an affiaa.,,it 
for wiretap refers t0 a diffe1ent tele­
phone a.t Ii difleren .. eddre&s. reasons 
n~t<Esitating additional wiretap order 
should t,,, i;,et out with specificity. Id. 

Application for ,, 2f>-da) extension of 
\\iretc1.p order should not haVf• l,..-f'r1 
~ranted wher, £>upplemenl a.nu amend­
ment to or1glnal vaJ1,l 11ff'idaYit \\'?.!-- 1r·­
~u~fie1en1 on its h1C•. :1 1t..1. hf:H<'t-. 1nva,-
10. Ju 

Affidant m supoort ,,f hPJ>llcation for 
order H ut11orlzinp- "·lrt'tall ·w1-:...c suff1cienl 
t<• :iuRtify vnretaJ, deSl)iH· ~.iJJpg-~a oral 
misrepresent& uons tv 1s~urnµ judge at 
upphcation .iroceedini::-s. when Judg(· 
ll&.sed his conclusion -soleh· u;,or, those 
facts .set fortL In affida,·it. !-tat£ Y. 
Brainard, App .. 37G 8o.2d g.;4 on~ 1 

vn,ere fact.P aliei:-ed 1r, af~inaYit in 
-support of order fc: ,vir~·u1: dPn101,. 
stratecJ e:dF::enc:f• n h ; .:i

1 
- P;.:'."-:r.i:zµ., 

drug- sniugglir-~ rin~ wt,H. !. ·J • .1 ;,,.:t':"l, t.•1 
,era ting for At Jf!a~t :-.t!\ ~r..... Ill0nt:--;~ .t:.T,L 
which had, during that imt, rr,!i.de c:on­
stani use of telephom, m It, 0pe,.ation°. 
and information ol,tainet Oll -~ll,!'UJS1 24 
indicated that defendlim, intended tc· 
continue their operation {1u$r,lte A~gus; 
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'J:1.ttern or er· , 1 ·1c 
t ~~.'Pphont~ --;\' uff~-

1..... o ;ustify iss1.., . ., ·~ ,,t a 
win· - er on .::ieptember 23 lei. 

R-,, ,rd n procee,Hng on motion to 
suppre,s •ertain .evidence g-.J.th-,red !run, 
thr-,e 'V· C>-'l'1PS which had led to ,!efend­
antl;<· u•~::1t did not support hea;-\cg 
~ourr 'i ,:11rtdusion that Judge Uid -.,>t. .... ee 
'•JI• •xhihlts- to the or1~1n al'!l­
l.,• , , , -., he issued the; wlrecz.p 1rder. 
ct 

Wiretap a!!ldavit. wbfchlret out relfa­
bility 0( :·our confidentlaf agemd. each 
ot whom nad advised a.tnant tha~ over 
pasc ~eYeral years they b:ad te,,,inoned 
,Je!endant numerous times- and had 
man:11;ert o make. purchases of nac-~otlcs 
:u her re,i11!ence. amt-wh.ic!r st11•,..1 that 
inve~t•~:trum by afffant fa.lleJ to reveal 
tha, ctef,.ndant had any lawf•Jl •-isibfi; 
means r,f mwort or income to maintain 
her affluent Utestyle, suCflcienrly lem­
onsrrriren_ probable cause ta believe that 
t.lefendant was. involved In protracted 
.:Lnci continuous conspiracy ot dealing ln 
'1arcotics Hudson v. Stater, App., 3611 
3o.2d ~99 \ 1979). 

Although allegat.fons In support or 
wiretao mfer evidenced crf!ninal activi­
ty onlv up •.mtil ·.ranuary 2:1 1976. it was 
permtssihlf' ror magistrate to inf;,r that, 
,f "rimin ,t <1r.tivltles and conversat!ons 
:iaa •,- ,ccurrlng m,er de!'¼ndant's 
tele;>hvne Unes; - for the pas.t .i!everal 
yellrs, they had not my~tei:;oul!Jl,­
stopped '·iring the ensuing week. and 
thus la<"k ,f aileptlons that defendant 
wa,; using or about ta use Ii.er 
ph<>n .. s to eommit a crime from January 
23 umil A;Jri! 14, the date. o! t1t.? appli­
cation. ·iid '1.0t render affidavit stale. 
!d. 

\t'tida\'1f,1 ,rt support ,,r wiretap •.Jrr.ler 
ire 1r.v3.:1-' ,t ~rror in affida•,1t was 
• 1mrn1tt-l,1 ". th intent to deceive ma~is­
ra.ru ·, :t-"! :,pr 1.H· "'lor ~rror is mat~rial 

•,, r "· '11:' •f ;iroha.ble ~ause, ()r ii f'rror 
v ts na1 1 .. 1. '1-'ntntenr.tonallv but ~n-o-

- ·• I :,, 'n[ .~ macenal to ,;~tn.b-
1! '~~ rt' )tahl~rause. !d 

.... ,.~r >'" - .... r ·1~fi.fqv1t 1iid n1H ron-
• t '1 1U, c: ... ,. ti-'r~vre!-le:ntations as ~v\ ­
-j ..,r, • .,t rc.--~!rri~riy pr~sEntP.d '\t hea.r­
lI!f! ,r •ll• ,, . ,n .o 9uppress and any inac­
"'lr""lci~~ \ .... r lined thereln we-re '10'C of 
~1.H'h mu:;• 1 ri H: to render wiretap order 
lOVH.h•L .. d. 

,ffi.l:iv',. which asserted that survo>1l ­
~anrQ:; i.Vf"'re \"onducted at defen<h!.nt's 
r,;~«ienc-;, 1nrt that at least one police of­
fi,~er was ,ef'n and suspected by person 
known r., hi' :HI associate of defendant's, 
wa" :rnfiirient ~o comolv with statutory 
requir~m.-r.t that application for w,r,,cao 
order pro,·1de full and complete state­
ment 1h0•1t other inv<"s tlgatl,·e •:>ch­
niques. [d 

r:'nnvi\~t~d. 1 'n0kmakers· complaint )n 
aopeR.l chat the Seate failed to file for 
record originals of af!l<ia vits and wire­
tap orders was barrP.d by their stipu!A.­
tton ro use or copifls in the trial co11rt 
rnd their iallure co reauest •he trial 

· court to compel pro<iuct!on <Jf the orl~l­
nahs. Zuppardl v. State 367 So.2d 601 
(1978). 

StatPment of 11rnlerlY1ng c! rc•.1m­
s cancP.s is essential to iactual predicate 
of ai!ldo.vit ofr'!rE:d in supoort of orier 
for wiretao; mere boilerolatf' reci,ati<>n 
of ,Hf!lculties of Jl'athenng ·1sah!f' evi­
•lenre in bookmaking prosecutions :s n,.;t 
sufficient ha~!;i fo r granting wiretap or­
dPr Id. 

:;uu:, '.-:ncy ;Jf :iffidav·t ,1fftl.l'~.1 in s1~~ ­
;iort M w,r<ita., :)rrter mu~t b<> t~sred by 
rf-ferPnc~ r() a.f 6 i.,iavit 'l..q whoI~. a""lci -ioT 
merelj· l • :1.n 1 pf,:. fl5 -e:•d in isolation. 
Id. 

~~ere ;1.(( '•l' !t~ 1i'!':"'r~·• t;,· uc~ ... e -f­
!!r•· q l:i =Jupp, r: •( )r f-=-r t,-; t~;:- ~u~-
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P<" ~ i 114"1' r!la t~r.::; te!~;}t •x­
(:1 rt'!tt ~t:· '":~e ~USi;iflCL.::) ',\'ert-; ,{rc,wn to 

t~a exc!u.-~1 -;.j" with .:Iub n1en,oers .. 
that thel' com,1>1Jni<"ated o,:ly thMugh 
codes, a.nd tl>at a:l avaifa>., :nr ,r1.,unt., 
were unable or unwillfni; to assist law 
enforcemen;: persnnnel In establ\shi,;g 
direct cor.t.B<'t wnh the •u~p•.o'ts •lll'! to 
rear af ph:1s1 a· 1:tn;;:;t;- :JU<.h ·<.:, ta ~nn~ 
con~rrrJttd :,Utt:,•1ent ract·.!al c·redica:.e 
on ·shich mu~a~trate contd ;,rooera .. ,.;on­
clude- th.t..• re,iu!r~ments u( thiS" s~r.1 1:in 
governing is:suan~e of wiretap ordt>rs 
were .satisfies! and ·t.hat normal in<htl­
gative :1rucedures were not Hk?.ty to 
i!U~~-!E:d. Id 

BarP all~ga. Uon~ in a.l!irt vi ts , t },) 1 :, ·e 
offiN!ra in su-coort u! .virf"CJ o nr-te .. ~ .:.~­
St!rting concern !or- .:,afety .;r for. pr«•1na­
tur'::!: dis~l<}SlJ.rt!. of Inv ·stic- ! -f,ln. 1n ~or~t -
ity at aJlegattons- o! the ,''.: lav•.ts. vPre 
sucfi~if'nt to. Justify conl'iusi"r. thn • on ­
tential !or harm was rea' ·1nd that un­
der this section governing 'ssuance of 
wiretap order& '.llternatP pr,,. t?dures rea­
sonably appeared to be too fangerous. 
Id. 

Where affidavit in support. oC wiretap 
order contained items of informatlon 
based Oft material activities ob>!erved by 
police oUlcera on physical !!nrveillance 
of th o.n.>a. tllat '?lere only three, !ou,, 
and rfve ,Jays prior to the date of •.he 
at!ldavit. such 4f!ida~it wu,- not losufti­
cl.ent. d\J.e to, •';;ta.l~ne:i,s_·• -Cllfl& v. State, 
App .• 3Slt So :?f. 29 nm!}. 

Af!ldaN in su1wort of w,,:t,tap order 
ia t.:onnectloo with. ~nv-e ~g;.tion. of crim­
inal lottery activities wa.."> -iot tn.;;uffi­
ctent beca~e of ab,ience or a "~mi)·e:te 
statement'" as to rallure or. alLr!1ative 
inve .. tf~atfon ,echn:qui!s. or as to whv 
the -_.tter was not ucllize;', :n vle1v Jf 
ra.ct that conv-entiun.al inv,.,.stil{.!~!ve 
techrnques gener,ils are lr•-ufficienr for 
:1dequate and U<!cessful µrosecurc,rial 
te rmination of crimin:•I lott.,r~- activi­
ties. fd. 

Fact thllt affldctv1t (or 3Uhs-,quent 
w1retao order wa., haseoi in pa_·.: on in­
formation derived from prior affi<hv1 t 
did not Invalidate the form'!r where 
the second affidavit did not !ep<>"ld .i0le­
ly on the facts ::1et out in the (lrst, the 
facts of prior a.ffidavit wP.re :1ot in-
3uf!lcient, and subsequent affidavit 
was based In part on factir derive,! by 
new and further invP.stlgation and upon 
subsequent information suppl!-,<! by FR[ 
agent. fd. 

Sufficiency o! an affidavit to P.stahllsh 
necessary elements to support: issnancA 
·,f a wiretap oriler must bf' -iet'¼rmmed 
from a readln~ 0r the affi,:,.vit as a 
whole not from bits and piP~P.~ read in 
·solatlon. Rodriquez v. State. 297 So.2d 
la (1974). 

\(flrla.vlt w hich ln<licc, .~-! ·hat ,1c­
•~tJSP.<i h'!.d two prtor iottery convictions. 
tha.t chP.re wa11 evidence of gambling 
t ransactions Involving accus!'d during 
the preceding year. that house had 
three t:elephones. each listed to a. bona 
fide occupant. that woman had stated 38 
.iays previously that her husband had 
-vorked for accused ris a holita selli!r 
and that 17-year-old former boyfriend ot 
accuse<i's stepdaughter had made un­
confirmed statements that he had seen 
eamhllng transactions lo housi! at some 
11nd'iscl..;sed past time or times. was In­
sufficient, in view ot stalen.,ss, to es­
rablish proba.bl.; raua'l to support i"su­
'lnce of ·.vlretap •1rJer. Id. 
3. Prooable cau~e 

OrJer authorizing wfretao. like • r·:1-
r.ar.r searrh warrant, mt1Ht be 3unpurtet.1 
'•Y urobable ,;ause 'ound bv ma...-istrate. 

S. v, Hvd!'. ~ .\ .. 574 F'.t<l 1.,6 <1978). 
1·~he:tr!1~2' dPnietl lT'l F 2,i .;43_ ;44 

,.,.a... ~ !actor·~ tn,:ludiflt::' d- t:1.U~ vt 
.. 1• 'on ~•~r D .. 1 ,.."./ (" ,,..,,•,;-.~ tial ln-

Pr 1-
catt, 
ble 
of at!" 
able 
,,rd)! \ 
ing" 
Id. 

Ju ~ 
be ID, 
1.pi:II 
s.hn" 
ar~ ~u 
-iOil V. 

Bet·• 
'.Udl;"e 
,;atL'~ 
Cl'li{~ 
.. IJITJ..f' 
•:1llt c· 
r.,. 

thr; lg 
from 
1nter('': 
to be 
dion of 
na.'Ile 
,iiv\du 
So.2d ~ 

Intor 
cation 
proof 
to time 
ier as 
cause ·> 

Flor! 
comm,.l 
ma.y !Je 
Is prob1 
one Ls. 
named 
vided t 
most re 
unde:r t. 
and cc,• 
volvem, 
So.2d ~, 

Probe 
order • 
ground• 
comm~n 
comm1 
the st, 
that p 
cerni!lE" 
througl 
cllltle• 
or a"oL 
the (' 
So Z: '. 

M.,.re 
•!)criz• 



nes e~ • 
1n,own tc, 
·,H·m'tH.•rs, 

th,OU!!'h 
.formants 
Hist law 
abllshlng 
t• due to 
~citations 
pr~d1cate 
,erl:i, con· 
1E pection 
.p orders 
l 1n,·esti­
l1kely to 

. of pollc-e 
-order a~­
:,r prema­
, in total­
\'it.S. were 

tha· po· 
that un ­

suance of 
lures rea-

1I!°f!t''.""n\'.:s. 

.1 w~n•.c;1J.1 
for'l'latlon 
S!'f'e.d h, 

·r·vf'il\anc-€: 
t_U• ft,ur. 

.t~ of tht 
flt rns11ff -
E, Y. ~tfttl 

1 ts.~ orct-· 
·t. u: crln -
,t :n!'-Uff•-

ron11,;..,.tt 
lte··::otlV• 

t<· ·wh•,• 
• Y,,·W Of 
p~; 'g .t~\.·":'" 
,(•'f 'l'lt ~ 1 

..,_,..\JLOYJb.l 
.,...., aC'tiYl-

,ut,~E'QUf'nt 
t TT OTJ iri­
. ,.fnr1a,·l: 
"If'' "t\'ht>Tt 
i• ,rid ."dt'-
f,ri;~, the 

·E not tn• 
affidavit 

<1n1wd by 
, ana ul)On 
·ed uv FBI 

"'e•AbUsh 
• ~BSl~R.DCf' 
ietermined 
1a,·lt as -a. 
o.ei; read in 
· !!97 So.2d 

l that ac· 
·orn~JC".t.lons.. 
.. f?8.TY1hlinJ: 
:-i;erl Ourn;e: 
t,rus~ ha<' 

!i l-.PTlc., 
.. ·,T8 l,.C 3, 
,""·,11r1~ hii.G 
,,,u, f;Pllf'-:" 

'!"1t-1:n'1 o• 
1n,1P Uf!-

1f tiar a':"'eT 
!Flt-I 81 ROmf· 

sf W1U! it•· 
eaF to ~,:;. 

·1 port JSl'll• 

n'. (1'rG.l­

•,: FU ,t,orted 
rr,a,::!~trate 

' k!it (lll78). 
f.44. 
. 1JnTS!lF of 
~,,.,tial Ir'-

.. 

CRIM. Ph ••~ .\ COFREL flt i 1s· 934 
Note 5 

formants,. verlflcatlor, of ~ome ,•.: ... •if.t. 
tlon bY independent pohce iuva.•t·;:-·, 
tion. fact that :,c•!T'e CPr,!id';'ntia· lT -
formants ~-ere act.ni; ai;t,..H1El i ~.,al H • 
terest and that information !'Upp!ied t,~ 
confidential lnformw. cs wu mc.t1:-~ ,,: 
reinforcing and corrooorat!' ·e r,trm,nec 
finding of prot,able cause for wl•~•>..1,,. 

IdMagistrate could properly find prob­
cable ca.use, for issuance of wiretap or­
der, ll,S against contention of stal&ness, 
from affidavit which alleged conspiracy 
that had continued for at least two 
years and included information cr,nsid · 
erablY less than two months old as well 
as most recent telephone records avail-
able. Id. • 

Determination l!.S to when government 
ba.s satisfied requirement, for wiretap 
order . that magistrate determine from 
information before him that normal In ­
vestigative procedures have been tried 
and have fallr-d or reasonably appear to 
be unlikely to succeed If tried or to be 
too dangerous must be made against 
flexible standards, and each case must 
be examined on its own facts. ld. 

Probable cause to Intercept communi­
cations may exist even where no tangi­
ble evidence can be found, and recital 
of affldav!t for wiretap order that prob­
able cause could not be developed for 
ordlmu·y search did not prec:lude find · 
1ng of p,·obable cause for whetap order. 
Id 

Jud!"" is~uing a v.iretap order cannot 
be in!ormed of the difficulties wbere the 
ar,µlica tior. 1s silent on the ~ut,ject or 
wn;;re _goeneral conc-lusory statements 
art: sut,stituted for specific facT.S. V,!1-
son , State, App., 377 So.2d 237 (1979,. 

Before wiretap order car, be issued. 
judge must find existence oi probable 
caust to believe that indiYldual i1, com· 
mitting, has committed or if about to 
commit statutorlly enumerated offense, 
that particular communication concern­
ing that offense will be obtained 
througt, wiretap, and that facllltles 
from -which communications are to be 
intercepted are being µsed or are about 
to be used in connection with eommls· 
sion of offense or are leued to, listed 1n 
-name of or commonly used by .such ln­
dh1J!la1. l{ullson , State, .A.PP,, B 
'So.2d 399 {19711). 

Informatior, given magistrate 1n appli• 
;:ation for ...,iretap Ol'{le:r must be flme1y· 
proof must be of fb.C'ts .so closely related 
to t.!m~ c,f issi.;a.nce•of authorization or­
der as tc• justify finding of probable 
cause at that time. Id. 

F1orlda wtretai, law contemplates tliat 
conmunlcat:.ons of nnruuned ,1ndivl.d.uels 
may bE: intercepted, provided that there 
is prc1ba.blE- ca us€ to bell eve tha l some­
one is vic,latii,g the law and that he is 
named !< that nc.me is knov<-r.. and pro­
vide!': tha: wiretap nppear, to be tbe 
most ~ •. a.suoublt- lnv~~tlgative tt,chnique 
under 1.:.e clr-:umst.ances t:o secure other 
and «mclusive es."idence Df criminal 1n­
vohemont. Sta.te v. Barnett, App., 364 
So.2d 422 (l~i8). 

P-t bable cc use for huma.ncE- of wiretap 
order i~ the exl,..1ence of rea.sonab1e 
grouuds for Delief that pe.rt,y whose 
<'omrnunicatlons are to be intercepted is 
c-.ommittlng or is about to commit one of 
the ststutorUy enumerated offenses, 
that particular communications con­
cernlnf that offense will be obtained 
tr.-ough such interception and that fa· 
ciUties or place involved is being used 
or about to be 111100 ln connection with 
the offense. RodrlQuez v. State, !97 

4. Mini. z1-• _ ~.t:.1,rt.merit 
If 'Din n • ,n ,-~ ,u.rtmen1 f. , wiri--

,:.&1• ::>rder : • 't,q1Jirement that U1e 
1,L ~l c;ior:.r- .-Y.. ~ \a.CY of 1ho:--1:- ·host 

.,,·o nmun ,·a!w: - .,r-t ,r,tt:rcepted bt held 
'to minir.,um c ,~entl~ ...,.,10- purposes 

of witetai i~ l e T..hn'lY ~hsr~g-arded, in-
. formation '!h •;,-d tr,rough vnreta.P 

may b£, SC.fl -£-s-Pd r. s. ,·. HydEc . C. 
.• . 1>74 F 2,~ ~ ., l 976) rehearing denied 
V9 F.2d 643 f.44 

On record bger:iE complied with re· 
QU!rement, for >n ireta.p order, that In• 
truslons of prh·acy be held to minimum. 
in view or report~ of ongoing survell · 
lance furni£hPd to ~ustlce in course of 
monitorini., and ir. vie\\ o! fact that 
wiretap lasted only 30 days and that 
there was no e,·:denct- o! intent by mon­
ltorin!!' agePts tc, ,cxceee scope of order. 
Id. v;here crimina a<'thity under inve,sti-
gation by officers who testified that it 
was their underst;,.nding they could lis ­
ten to conversa tionE in,·olving narcotics 
transactions and wHe mst,ucted not t o 
record per1,onal calls, was Jar!!'t and 
complex conspiracy, extton"'ive monitor­
ing of calls wa8 ai: propriate and wire· 
tap's mlnimizatior· requir<; ent was 
met. Hudson ,·. State, App., SC~ So.2d 
899 (1979). 

V.,"here only effort at rninimiz&tion or 
interception of telephone conversations 
pursuan t to wiretap order which. based 
on allegations of gambling activity, au­
thorized interception of communications 
for all three telephone lines within 
house wa,s thr- discontinuation of one 
line in whlch nc> communlcationE rele­
vant to th" offense occurred. require­
ment that wiretat• bE' conducted so as to 
1nir,imizt in, erception of communica­
tions not otnerv."i.se subJt'Ct to ir,tercet•· 
tion had heen hlatantlY ip,,,ri-d · thus 
entire wiretap evinencr wi~ i~.adrmssi ­
ble. Rodriquez v Statt 297 So.2d 15 
(1974), 

.Mere fact that e,·er) cor"·ersanon 
m.ade on phone. wh!cl is suh1P.et o• 
wiretap or~er. is recordeC in lte inti;-et~ 
does not nacegsarilY violate mir,iF.iz"· 
tion reQuirement. but. suet, 1< cc•nuni., -
ous recordiQg is .a factor tt-nding to 

hCJ'l!V .a failure to minimize. le. 
If procedural "equirements to minl· 

nilze ,interception i;ursuant to wiretap 
rder ,are blat.antly lgnorec.. entlN" wire-

1:.e.p eTlclence must be supureP.Red but if 
'.'riolatiom; of minimization requlrcn,ents 
~ccu?Tl'd de;rplte effort£ to mee, l''tch 
re(luirements. only the um,uthr>n,.ec :: -
t.ercept!ons may be suppressed. ld. 
5. Exhaustion oi other technlque6 

F<>fteral statutory reQuirement that 
-betore wiretap oroer Jssue, niapstrate 
l!etermine from informatlon before him 
'that normal investigative procedure~ 
nave been trieci and have failed o~ rei, -
sonnbly appear to be unlikelv to s,,.,,.p.,,1 

f'" t!"1ed Ol' to be too dnnt!f•ro,1,1:; 1.: !' -
tt-ridbd. t<•. insure that feden.1 ·,:..11 PtE\ 
aut1Jf'T12.EtUOll procedures he nc,t ,..v1~tin£•­
ly <•mployeo as Initial ster n cr1nuna' 
tr-,·+.-!='tl~t1or. t· S. ,: fi,·,:;l" C' A 
.G7~ :F.2d 85t, (1978 . rehearnJi o~T lf'-6 ~r-~· 
F.2d ~4~. 644. 

Courts will not invalidate w;re1s.1, OT­
der simply t,,,cause defen~t J., wver>- ar,· 
.a~1le to suggest poat factum sdn~ mves· 
ti!!"Rt!VP technique that might n&v< b.·<.: 
-used 1md was not. Id. 

Sn.2d 15 (1974). 
Mere suspicion li!! inlluff!elent 'to 

thc-!ze lssuance o! a wiretap order. 

Gnvernrnent 1~ not requir-eo t · L>r ~flct t 
lt.s agenT.S and informants tu un • ue Pf''. 
sonal danger to satisfy requu .,;m<,nt5. 
for wiretap order. 1:hat normal in. 
-veatlgative procedures be tried and fa.ii 
.or i-easonably appear to be unlike!,,· to 

'\'1a" ¥l~eed if tried or to be too dange~ous. 
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.. n ""he -ecoM .. 1op. ",~.. • :vu·~:: t.t:' 
•id 0

,. "'1-l 9fied r~,t·-.:..· ;-~ " , ... l')""lr,; i. "-i,tm ~~10i 1•~y :Jf ~•11der.-=e 
i,..J.t f)!'~a! •nvi:. __ l • , ~i H'f\3 
~ad ::1t-~C"- ::rL::::t! and ,...:J t' • • -~a.q1..J1-

It ·.3 ,,_ c :i.-i,e.,,~~:--, :b'.l.t a <ief-,,1da:nt 
t>e nn~nt::tJ. n '.X,·freL.:lµ- .1p:1ffr!H.~ior; or ..t.C­
~used ,,i rr,rnff :Jusp1:;_c:e,"' t.el.:::phone. l'Je­
(ore .;~1 e 1c<c ,,btainw oy wtreca11 can 
be usea ag::inst him. U. S. v. Hyde, 
C.A.. 57 r' 2c: ~~ (1973}, reheari:i de­
nied 57:t F.Zd 643, 6H. 

ry,v ~OP•"a.."""ea LO ht2- ir.~ i< J iU1!c~d 
f rxect .. r to be tO(l .la..."1:!" .. ., "'.:; 1.d~ 
.itacutory requu-ement that '.lcrmaI in­

-:estlgative pro-::e<fures must be exhauat­
ed prior to application !or & ""'iretap or­
der must be viewed In a practical and 
common-sense lash.Ion; It Is not neces­
:sary that aJt possible techniqu ... ,. or al­
ternatives to wiretapping ne rirst ex­
hausted; the showing must Ile that oth­
er reasonable. investigative procedures 
ha.ve been tried and either have failed 
or appear likely to fall or to be tOQ dan­
gero111t; If" otber techniques had trot 
been tried, the_ reasons. as to wh they­
reasonably appear unlikely to succeed 
must oe <iemonstrated. State v; Bin, 
App. ~34 3o.2d 1054 {1981). 

8ven 'hough informant aopeared to. 
have ~m'1e trust and confidence estab,-­
Ushe,! "" th defendant. fact that inConn­
ant s.nPw 'he defendant's rr;ends only 
by their :ucknames. that he was not al­
owet.! ro visit the defenuant·s home at 
,is leisure but had to can first. and that 
de!endar.t wouJcf not Jdentl!y the- per­
sons :nvolved 1n the dru smuggling: op­
erations to the informant and evidence 
that physical surveillance was da.ngel'­
ous to the nvestlgatlon becauBe" the de.: 
rendant had spotted .3Urve1l111.nce vehf­
des -iemorstratec. that lnve.sdgatfv 
PMce •u-es other than a wiretap. would 
probably fall or would !Je. danero 
Id. 

PurJ;K»1e of requkement relative bl- -
ha.aetlon -0f norma; fn..t!.'!tiptlve »roce­
dures in order to ubWn authori:latfon 
tor interception of Wire communiea-tton 
ls to assure that wiretapping :a not re­
.sorted ttl in 1itu2tion.'i ~?'-Pre traditional 
tecbniquPs ,;v,;uJd .3Ut'ie, to expose 
~rime; h1>wHv~~ .. it fs not n..,.ce:a-s- .~,.,. that 
all possible techruquPs :>r 'l.l•er:1artve to 
w1retapprng l>e rlrst exhaustc•I. Daniels 
V. State •• \pp .• 381 So.ld 707, (,r9). at­
firmed 389 So.2d 631. 

In view- ot. .stfpulatfon bir attome for 
defendanu, that proper ch&J.n of CUBtody 
of wiretap tai,ee had been maintained 
and that tapes: had not been tampered 
with, evidence would not suppressed 
on mere ground that taoes had not been 
unsealed In numner required by wfretap order. Id. 

'l"rtat conrt erred in adm!tting- testl~ 
mo~ at sentencing: b.e.aring: which waa 
derhred. !rom lnt&reeJJt:ed wtre eommunt­

tfon, Without requiring dladosure pro­
vided In statute governing proc:edurie for 
mterce11tlon of w:lre. or oral conununica­
tlon; defendant! sentence would be va­
cated and cam remanJed for t<esen­
tencfng. Jackaon v. State. App. U6 
S-o.2d s:53 1982). 

.Prosec'.ltlon was- not precluded. t'rom 
using evidence acquired throu Wire­
tap• merely becaWl.e, at tune aJ;>plfcation 
for -.nret:r.p WW!'. filed. gov~t- al­

p(lllsesaed probe.!)fe cause to tJrrc-..st 
the person- on WllOl!e phone the tap sras 
to: he Pl'aced. wfiere, at the. Ume. such 
verBOD. was not.. the· sole focua of state's 
tnvestf'gatfon a.n«f 11tate :feaired to lnvu­
tfgate. st:ope o druar op~ ttoo. and, -­
COD.SJ!.btors 1.nvolved witft tflat Pe'l'2011; 
fn. the. operatfon. State v. Car , App.~ m .z u. (!911.). 

i&.rit" nled I IJ'llPD112!t apJlllea.,. 

For purpos"s of obt 1:nillg 1.uttoriza.­
tton to intercept wire or 0r<1I ,,ommuni­
catlons. ,t must be :ihown ~hat other 
reasonable lnvestig:i.ti"" '>roredures 
have been tried and ha·,., ~1•!>er failed 
or rea.sonaoly ap!)ear likely ,,J !all or to 
be too dangerous, or It 0ther ,cc-:-r:iques 
have not been tried, reason" wny they 
reasonably appear to be unlikely to suc­
ceed If tried or to be too danger•.ms. Id. 

Where there wa.s showing of -,xhaus­
tlon of other investigatory techniques 
with resoect to the five individuaia 
named In wiretap orders. one or whom 
was the listed owner of the telephone 
tapped, and defendant, who was not 
llsted, made no showing that sufficient 
Proba:bJe cause existed of his criminal 
involvement as to require that he be 
named or Identified the wiretap appflca­
tion and order, and where defendant's 
Identity wa.s subsequently ascertained 
through monitoring of the tap, his com­
munJcattons were properly discovered 
and admissible without showing o! ex­
haustion of other Investigatory tech­
niques as to him. despite contention 
that he was caught In a. "dragnet" 
resulting Crom the wiretap,. State v. 
Barnett. App .• 35-i So.2d 42:t (1978). 

tlOll rar- ardet uthol!Ulmr fh~eptfon 
of OOJ111A111nicatiomr on aet:end&nt's phone 
failed to establish reasonat,t grounds. 
that ae!,;nilant. whose Communreatlons 
were to be inr~rcepted, was committing 
)r wa.s about to commit an offem,e, 
since no more than a suspicion was 
raised that the phone it.self was belr.g 
used tor :i. gambling operation; thus ev­
idence derived from electronic survell­
:a.nce conducted on the phone 3fioui-i 
have bepn suppre11sed. Murphy v. 
State, App., 402 So.2d 1265 H981). 

\Vhere defen,!,int.s railed to pre.;ent 
any rea,mnanle theory upon which ad• 
mission oi cono<>nsed version ,1f tape re­
cording, which was ,)rigfnally made by 
private citizen which was introduced In 
burglary prosecunon and which tended 
to connect defendants with offense. 
would have helped prove their alibi de­
fense. trial court's failu re to adl'l"it con­
densed version of tape rec.:irdlng was 
not reversible error. Estate or Harper 
v. Orlando Funer,il Home. Inc.. App., 
366 So. 2d 126 ( 1979). 

Although failure to disclose nam~s ot 
all potential persons to be interceptPd 
by wiretaps may not play substantive 
role In authorization process. failure to 
disclose information about prior wire­
taps and wiretap applications lnvolVing 
persons- whose communications were 
going to be Intercepted required sup­
pression ,of evidence obtained by such 
wiretaps. State v. Aurillo. App.. 306 
So.2d 71 (1978). 
7. Reports 

Provision of this aectton for perfodlc 
reporting on wire interceptions ls not 
mandatory, and thu,i failure to complv 
with reporting requirements wm no"t rt Is not necessary that all possible mandate suppression of evfdence ob-

techniques alternative to wiretap be ex- talned through interceptions absent 
hausted, and with respect to such tech- showing of express prejudice by defend• 
nlques, this section reqwres that they ant. State v. AuriUo, App., 366 SQ.2d 71 be reasonably exhausted only with re- <1978). 
spect to those individuals known. a. Consent Interception• 
though Perhaps thelr nanies are not The statutory cu,i ody and seal re-
known, to be Cl'Unlns1.ly Jnvolved. Id. qufrements re 1ating co conrents ot lnter-
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cepted w-tre OJ" nra1 ccr:,n?t t it·s t,,,~;~ a:.1 • 
ply onb· to iri· ,c-:-cept:-- rn.a ~ ;,~.~. 1 ,an ~_• te 
court e.uthor'~a,1,,,n a.nd U}f'rt-fi·,.':. ~11ct~ 
requirements ·wert not &1 ; ,~ w:thlt' v, 
con~ent int;;rcei,tlon~ autl ,,ri·ed 1,y 
statute. Stat.e Y. ~apoti, Api, 372 .., 
2d 933 (1979). , 

Defendant s &.Jleged attemp• t br, ~ 
investigator for state attorneys AfH'f' 
who ·was repr.:sented tc, dden,1hn1 as a 
docket clerk for a circuit judge came 
within the broad language of bribery 
statute, despite fact that tnve!.'tigator 
could not have a-ccomplisbed v.hat dP• 
fendant desired. and therefore, the con­
sent Interception of conversation be­
tween defendant and the investlga tor 
was authorized by stAtute . ~d. 
8.5 Orders 

Sentencing hearing is · " p roceeding' 
within meaning of this .J.iectlon govern­
ing procedure for interception of wire or 

ora c· ,, 1 ... r .C..!tfil'."•!. ,, ,,. r i1•·0,·ides that 
cor.,t'n'f.-. ot &.n~· .1ntf-'rc<:J \f"'..., wirt' or oral 
c-01r,rr1, !. 1 ... F:,1on £;t',al: n P .. l>~ rtce)Yed in 
f'\ itit"nct- 1n any · i•rHC:t-t"ci.uf:!° unless 
.f\actj pa.rt.) n01 lesf t ~,.an ten day8 b~­
fort- f,1<,r ,·edmg. has ht-en furnished 
v.11 r <:t•P) of court ordt-r "-nd hCCOIDJ:,8 · 
nyir,,s "l·P1;,,E,;,10r under which intercep­
tion w&F authorized or approved. Jack­
son v. Stat<'. App., 06 So.2d 853 (1982) . 
9. Review 

Federal court was precluded from 
hearing on habeas -corpus review of 
ste.te court judgment petitioner's claims 
under U.S.C.A.Const. Amend 4 in con­
nection with evidence consisting of 
court-obtained 't\'lretaps under this sec­
tion, absent showing that state courts 
did not provide petitioner with oppor­
tunity for full and fair litigation of his 
claims. Llamas-Almaguer Y . '\\·ain · 
wright, C.A., 666 F.2d 191 (1982). 

934.091 Unlawful to publlsh names of parties to Intercepted communications; 

penalty 

(1) No person shall print, publish, or broadcast, or cause to be prinu•d, 
publii,bed, -or broadcasted, in any newspaper, magazine, p ·riodical. or 
other publication, or lrom any television or radio broadca"lting -:tation. the 
name or identity of any person l'<'n·ed with. or to be served with, an inYentury 
or notification of interception of wire or oral communit-arion~ pur;::uant to 
~ 9:H.09\ 7)(e) until said .. pni-on bas been indicted or informed against by the 

approJtriate pros:ccutiril! nutl.Jority. 
(21 W'hm-Yer is com·ictf'd of the vioiari<•H of tue pi s1on, of this fil'CllO!J 

if< guilty of a felony of the third degree, pn:ni~hable !il· pro,·ided in § 775.082, 

by a fine not to exceed $10,000, or a,: J>rcn-ided in l$ 77~.084 

Added by Laws 1974, c. 4-95, i 1, eff Oct. 1. 1974. 
broadcast 1n ?lc;wspaper, publie;ahon, or 
electronic media. tt,e name of a.nY person 
who is party to interception of wire or 
ora\ communications until that person 
has een indicted or informed against 
violated .freedom of press provision of 
Fi:-st Amendment. -Gardner Y. Braden­
ton Herald, Inc., 4111 Su.2d 10 (1~82). 

Cross References 
Libel and .slander, see t 770.01 et seQ. 

Lil>~ary references 
Telueommunicatlone (:::::>491. 
C.J .. Tetegraphs, Telr::J)hones, ,il.a.dlo. 

and Telr::dsion H 28i, 288. 

In e:a: to w otes 

In general .2 
Valldlt~ 1 

1. Validity 
Thie section making Jt third-aegree 

!dony tor any :J)erson 'to publish or 

~. 1n general 
~t_e.tt: in :.!f.:r~ur. of c:-• El t ~· a. t torney had 

no s:.andmi:- t-:- wser, prn·ac~ rights of 
perRons t· had wiretAr,ped Gardner v. 
Bradrntor, Herald, lnc.. 413 So.2d 10 
(1982). 

:1:14.10 Recovery of civil damages authorize!! 

Ally peii,on wbofle wire or oral communication is intercepted, di1<<:losPd, or 
11sed in violation of thi .. chapter shall bav-e a civil cau!'le of action ngnin,-: a1,y 
J•< rson who intercepts -discloses, or uses, or procures any otber pers01, t<, rnter­
'~Pt, disclose, or use, guch commllllieatiom; and 11ball be entitled tu recovn 

from any surh person: 
(l) Actna1 dA.mRges. but not less than liquidated <Jamagefl <·om1mtl'<l a;: titt' 

rute of $101.1 11 dby 1or each day of violation or 1.000 ,,bir·hr-·.-e- ,· l ,;:• ur 

(~J Punitive rum.ages; and 
(3) A reasonal>le attorney's fee and other litigation costs ,ell'-"nabl~ incurred. 

A g;.,od fa.Jt.L reli.f!.nc:..-e on a court-0rder or legislative authoriwtic•u 2,: pro,irlPd 
in <:his chapter 11ball ronstitute 11 complete def<>nse to an~ civil or criminal 
~" .hL und.:,- tb• 1owi:. of' this state 
.a:,~·ndec1 r•: L. ~~ .. 1ei7~ -:. 7~37E\ f'. \ ':'~~~ J~:1n£· !!:_ ~87~ 
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§ 934.10 
Laws 1978. c. 'Ti .... nse:-t~d tn the 

last sentence ·•or ~.t!: ,1<1nv~ .i~th.oriza 
tion as provided in .r:.s c!1'4)ter· '. 

Index to N ctes 
I n generar 'A 
Husband and wife 1.5 
Pleading :J 
Self lncriminatton 1 
Summary JUdQment 2 

v2. In general 
Corporation. had standing to ruisert 

!aim '.lnder this section sui.ting- "anl."' 
;;erson whose wire or oral communica• 
,,m .s Intercepted in violation of this 
nape.er shall have a civif cause. of ao• 

,Jon <1g&insc any person who intercepts. 
~ucn communications." Brown. v. 
Shear~,m Hayden Stone, Inc., D.C., SJ 
F R.D 159- (1982}. 

In act.fan to recover with, r~et.. to 
claim that deCendant mad'e tap& record­
Ing of her telephone converaatfon wt~ 
plaintiff without pla!ntltf's lmowfedge". 
order compelling de!endant's !ormer at­
torney to answer depoaitfon quelftfons In 
regard ta how he- acquired ta~. hQw ~If 
knew that. lt was mad dtlrinc: eeri:a!n. 
month; whether- ft waa.. m.ade a ttar--· 
nera req_aes~ whether- he wu a-w~ 
that tape- was- going- to be- mad wli.eth.­
er defe:nda.I:t ·mad'e tape. whethe:r a tOl'• 
ne kne,o, how tape ma e 
wbetlier he knew where tape made 
violated defendant's attorney-clien t 
privilege. Roberts v. Jardine App., 16& 
So.M 124 (1979). 

Telephone users. who alleged thl\t em­
ployees of telephone company had di­
rected that ;Uegal '!lectronic device be 
placed ut)On rheir telephone line, had 
no cause of action under § 934.03 
dea ling w11h mterc,. :;tion, dl11clot1ure or 
·ise oi wm~ 'lr oral communication 
:vh;,re device -Htached to their tel.iphone 
lln.,. althougn .1.tf0rding connection by 
which eavesdropping or recording equtp­
m,mt could hctve been 1ttached, did not 
Itself have capability ,,r intercepting or 
recording contents ,Jf 1ny oral commu­
nication but miy rHorded telephone 
nun1bers caH~d. and there was no evi­
dence that 'lny,me ·1ctuaily heard con­
versation •1r attemp-:ed to do so. Arm­
strong v. Southern "3e!l Tel. & Tel. Co .• 
App., 366 So.2d 88 (1~78). 
1. Sel1 Incriminat io n 

VVhere de!encl1.nt in ·,oked pri vllege 
against ~el!-lncrimit!a'ion In refusing to 
answer lnterrogator,e-s in civil action 
for Interception •1f •elephone conversa­
tion, court could not punish her for ex­
ercising privilege by entering default 

-""Y 1 ~nt 1r. ~ivil action, a. thou~!l. i.."!our\" 
rr.14::- t 1m.i•J.:Se less 8evere sanc?"1ons sucn 
as ~tr!.klng her testimony Robl! rti; v. 
Jardine. App,, 358 So.N. 583 (1978) ap­
peal alt.ir remand 366 So.2d 12'. 

Court could no compel defendant to 
ans <>;"'r plaintiff's interrogatorlea In 
c!vil ,ictit,n for interception of telephone 
,:on·-~,-sa•·.on.~ by means ot electronic or 
m.i•~n.1nkal device. a.a answers relating 
to •ie!endant·~ alleg-ed Interception 
might incrfmlnata h~ f'or violation ot 
crimin&f atau,te go:vernln interception 
or telephone conversatfona_ fd. 

Where Jetendan published contents 
or :ao& recordln by permitting play­
ir,. Jf tape during_ deposition of plain• 
ti:~ ~n earrfer ac.tton. de!enda.nt wan·.,:,,, 
any privilege· she mffht have had 'n 
rei;a.rd ta conten~ o that tape, ..i.nd 
·.hus trfa.1, court order that defend.i.,.t 
comply with. request of' pla1ntlff for 
copy or- tape recording or suffer de­
fault judgment WIIJJ not In violation o! 
petJUonera rights against self'-lncr!mJ­
na.t!on under U. ,C.A.Const. ."\mend. 5. 
rd. 
1,5 Husband and wlf• 

Wite'a civil action against husband 
based upon husband' alleged willful In­
terception an,! wtllful disclosure of her 
tel,.phon., c-0mm1.mication2 was ba?Ted 
by doctrine of lnterspou fmm,mlty. 
Burg v. BurgesrL Apv .• • So.2d 1171 
(198Z). 
2. Summary; Judg11 eJTt 

Contr&d cfury • ta.tementa a.s to wheth­
er device. ,1.ttac ed to eie:,hone Un~ was 
capable ,Jf having latenin,r devi.ce or 
tape !'eCOr-:ler attached to it tlld not crP.­
ate ,ssue ~, material fact in telephone 
us.,rs case against telephone cou,pany 
sine,- question was not whet!ier device 
was -:apabte. either itself or via. modlfi­
cari,,n. of Intercepting or recordtng oral 
~ominunications but whethf'r it in fact 
,lid ,o and since record stood '.lncc>~tr,i.­
dicted that no oral commur-i,•atfons 
were ever Intercepted. Armstrong v. 
3outhern Bell Tel. & Tel. Co., App., 366 
So.Y :18 (1978). 

3. Ptead!ng 
rn action asserting that an employee 

at JP.fendant acting within course and 
scop~ ot his employment made various 
alleged misrepresentations to plaintiff 
by his use of means and lndtrumentall­
tles of Interstate commerce, specifically 
by use ot the telephone, counterclaim 
alleging that the very same telephone 
conv.-,rsaUons were Intercepted and re­
,:orded by plaintiff In violation o! this 
section was compulsory, where conver­
sations may have been viewed as same 
core ,f Jperatlve facts upon which claim 
re~tcd. Brown v. Shearson Hayden 
Stone, Inc . D.C., 94 F.R.D. 159 (1982) 

CHAPTER 936. INQUESTS OF THE DEAD 

Sec. 
936.001 Purpose [New]. 
936.002 Inquest detlned [New]. 
936.003 Procedure [:N'ewJ. 

Law.~ 1971, c. 77-294, §§ 1, 2, added the pronsions compriaing Fla. 
St.1971, Chapter 986 §§ 9J6 001 to 936.003. and § 3 of the raw repeal­
ed the provisions 1cltirh compri~a,f Fla. <.,t.19~-1, Chapter 936, §§ 936.-
0l· to 9,36.2?. pertai'l,n!J to the san-•e <t•,.bjP., t mattn·. 

Formt>r 1 936.01 was cepealed by Le -:vs 
1973. c. 11-334, § t3. Prior to rt,iJ .. <11, §} 
336.03, 336.tl4, 336.06, 338,10, 936 '5. 93R. -

936.001 Purpose 

18. J o !9, an,: 936.22 "'ere amo>ndhi by 
Lav. s ,9~3 c. 73-:134 ] H 

The pui:p,,-e if ct;.,; ,:hap(er is to prn ,i,1"" a p ,c,:i:lJ,<> wher ct,y .1 public 
1w1u ... ~, :!uy ~ ::iu.,:~ ·nto :1 .ii, th r, r whi• h a:· 11 t·,,J-.y is rf . 1,,.,d. when 
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