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July 6, 1965

already, at some time in our history, ex-
perienced a grave constitutional crisis
for want of a procedure for determining
with certainty the fact of presidential
disability. Clarity and certainty are the
essential characteristics of any consti~
tutional provision dealing with the sub-
Ject.

The basic objective of an amendment
such as we now consider should be the
provisionn of a procedure certairnn for the
declaration of disability of a President
of the United States, but I submit that
the provision now before the Senate pro-
vides an uncertain procedure.

In my opinion, the language of section
4 of the proposed amendment, which
deals with the determination of the fact
of Presidential disability by means other
than the voluntary act of the President
himself, lacks the degree of clarity and
certainty required if the objective of this
section of the amendment is to be
achieved. If the fact of Presidential dis-
ability should ever become a matter upon
which a President and other authorities
designated in the amendment are in
disagreement, the most essential require-
ment is that the procedure for making
the determination be clear and precise,
with the identity of those charged with
responsibility for making the determina-
tion beyond question. Should the
procedure not be clearly and precisely de-
fined, or if the identity of the determin-
ing authority should be subject to con-
flicting interpretations, this Nation could
undergo the potentially disastrous spec-
tacle of competing claims to the power
of the Presidency of the United States.
This is precisely the risk which this sec-
tion of the amendment is designed to
avoid, but which, Mr. President, may be
the result if this amendment should be
adopted in its present form.

In my opinion, the language of sec-
tion 4, if unchanged, is subject to con-
fifcting Interpretation—to say the least—
and might create a situation in which
a serious question could arise as to
whether Presidential disability had been
constitutionally determined.

" I invite attention to the report of the
Senate Judiciary Committee, on page 11:

We must not gamble with the constitu-
tional legitimacy of our Nation's executive
branch. When a President or a Vice Presi-
dent of the United States assumes office, the
entire Natlon and the world must know
without doubt that he does so as a matter
of right.

I submit that under the proposed
amendment one might assume or claim
the power of the Presidency, not without
doubt but under a cloud of doubt.

Let me read the first sentence of sec-
tion 4:

Whenever the Vice President and a ma-
Jority of either the principal officers of the
executive departments or of such other body
as Congress may by law provide, transmit to
the President pro tempore of the Senate and
the Speaker of the House of Representatives
their written declaration that the President
is unable to discharge the powers and duties
of his office, the Vice Presldent shall imme-
diately assume the powers and dutles of the
office as Acting President.

I invite attention to four words in the
above sentence—all four of which were
added in conference. This is not the
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same language as that upon which the
Senate bpreviously voted. The words
added in conference are ‘“either,” ‘“of,”
and “pro tempore.”

These words do not appear in the sec-
tion as it was approved unanimously by
the Senate. The addition of the words
“pro tempore” effected a change in the
Senate version to conform to the lan-
guage of the House version so as to pro-
vide that a declaration of presidential
disability should be transmitted to the
President pro tempore of the Senate
rather than the “President of the Sen-
ate.”

I raise no question about that.

The statement filed by the managers
on the part of the House, referring to the
addition of the words ‘“either” and “of”,
states that “minor change in language
was made for purposes of clarification.”
The addition of these two words was, In
my opinion, more than a minor change
in language. This is a change in lan-
guage which is proposed to be written
into the Constitution dealing with one of
the most sensitive events of our Republic;
namely, the possible declaration of dis-
ability of a President of the United
States.

In the absence of implementing action
by Congress, it is clear that a declaration
of presidential disability may be trans-
mitted to the Congress by the Vice Presi-
dent acting in concert with a majority of
“the principal officers of the executive
departments.” Hereafter I shall refer to
the principal officers of the executive
departments as members of the Cabinet.

To me, it also seems clear, under the
language of the provision, that if Con-
gress should “by law provide” some
“other body,” the Vice President might
then be authorized to act in concert with
either the Cabinet or such other body.

How can any other meaning be read
into the words “either” and ‘“‘or”?

Let us reverse the sentence. The Sen-
ator from Indiana says that the Cabinet
would have the primary responsibility.
The amendment does not so provide. In
reversing the sentence, let us see how it
would read and whether it would be
changed in any way.

First, I read the sentence as it now ap-
pears:

Whenever the Vice President and a major-
ity of either the principal officers of the ex-
ecutive departments or of such other body as
Congress may by law provide, transmit to the
President pro tempore of the Senate and the
Speaker of the House of Representatives thelr
written declaration that the President is un-
able to discharge the powers and duties of his
office, the Vice President shall immediately
assume the powers and duties of the office as
Acting President.

Now, Mr. President, I read the sentence
in a revised form, and ask whether it
would change the meaning in any re-
spect:

Whenever the Vice President and a major-
ity either of such other body as Congress may
by law create or a majority of the principal
officers of the executive departments trans-
mit to the President pro tempore of the Sen-
ate and the Speaker of the House of Repre-
gentatives thelr written declaration that the
President is unable to discharge the powers
and dutles of his office, the Vice President
shall immediately assume the powers and
dutles of the office as Acting President.

15587

If one changes the sequence in which
the Cabinet and some other body created
by Congress appear in tlie sentence, one
still will have “either” and “or.” It
would be in the alternative. I do not
know how “either” and “or” would give
primary responsibility to one and sec-
ondary responsibility to the other.

I do nct know how the words “either”
and “or” can be interpreted to mean that
one part has priority, or how it could be
read to mean that if the other body is
created, the first body has no respon-
sibility and no power to act.

If I understand anything about the
English language, if either the Senator
or I is privileged to act, then either of us
can act or both of us can act. Therefore,
I insist that when the conferees added
these words, they did more than make &
minor change of language for purposes
of clarification. I-believe that I know
why it was added—at least I have been
so advised—to make it clear that the
Vice President would participate in the
declaration of disability with a body
created by law if such were done.

But In adding the words, they estab-
lished the possibility of two coequal
bodies—coequal in responsibility under
the Constitution—coequal in authority to
act in concert with the Vice President to
declare the disability of a President of
the United States.

I do not believe this effect can be
eliminated by a statement of legislative
intent.

If my interpretation of the language is
correct—and it seems to me that is what
the words used clearly say—the Vice
President would be free to choose to ally
himself with either of the groups, de-
pending upon which included individuals
sympathetic with his view of the then
current situation. And it is entirely
possible that there might be differing
views among members of the Cabinet
appointed by the President, on the one
hand, and members of a group designated
by the Congress, on the other hand, on
the question of whether a President suf-
fers “disability.”

Under the above interpretation—which
is my interpretation—a Vice President
would be in a position to “shop around”
for support of his view that the President
is not able to discharge the duties of his
office. When the constitutional require-
ments have been met, it is the Vice Presi-
dent upon whom the duties and powers
of the Presidency would devolve.

I should not like to indulge in the
assumption that at any future time some
diabolical person would be Vice President
of the United States. However, the Con-
stitution is the charter for our Republic.
Rights must be safeguarded; so must
constitutional procedure.

Let me repeat that we seek by this pro-
posed amendment to provide a procedure
certain for a declaration of disability of
the President of the United States. I
submit that the language of the confer-~
ence report creates uncertainty, rather
than certainty. This uncertainty can-
not be eliminated by a statement of legis-
lative intent, particularly so when the
stated Intent is not supported by the
precise language of the amendment.










































