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abundantly clear that it is the concept
of the committee and of the authors of
the proposed constitutional amendment,
that the language “principal officers of
executive departments” refers to those
now or hereinafter named in title 5, sec-
tion 1, of the United States Code?

Mr.CELLER. That is correct.

Mr. WHITENER. And not those
named in any other statute?

Mr.CELLER. That is correct.

Mr. McCULLOCH. Mr. Chairman,
will the gentleman yield?

Mr. WHITENER. I yield to the
gentleman from Ohijo.

Mr. McCULLOCH. Since our col-
league brought me into the statement I
would like to say to him that I join with
the chairman of the committee in the
definition of executive departments.

Mr. WHITENER. I thank the gentle-
man. My purpose in taking this time
was to try to resolve for the record some
of the doubts which I felt might arise
from the language. I certainly com-
mend not only the gentleman from New
York [Mr., CeLLER], but the gentleman
from Ohio and the other members of
the committee who have joined together
in trying to work out language and a
policy which will best serve the Nation
in the future. While I may have some
misgivings as to the use of certain lan-
guage I am sure that were I given au-
thority to write it there would be more
misgivings on the part of others. And so
I shall go along with them and thank
them for the fine work they have done.

Mr. CELLER. Mr. Chairman, if the
gentleman will yield, I want to say that
the gentleman always, as he does now,
shows rare wisdom.

Mr. WHITENER. I thank the gentle-
man from New York.

Mr. McCULLOCH. Mr. Chairman, I
yield such time as he may consume to
the gentleman from Pennsylvania [Mr.
CuUrTIN].

Mr. CURTIN. Mr. Chairman, I rise in
support of House Joint Resolution
1, the bill presently being discussed by
this honorable body and which proposes
an amendment to the Constitution of the
United States relating to succession to
the Presidency and Vice-Presidency and
to cases where the President is unable
to discharge the duties and powers of
his office.

Numerous authorities who have de-
voted a great deal of time to analyses
of the processes under which our Gov-
ernment operates have been struck by
the fact that our Constitution is silent
on specific procedures to be followed in
the event of a President’s becoming
gravely incapacitated during his term of
office. This is a matter of longstanding
interest to distinguished scholars who
have undertaken studies of our unique
kind of representative democracy. Peo-
ple in and out of Government, and no-
tably Members of the Congress, over the
years have questioned this apparent flaw
in our Republic’s structure.

Of course, the law does spell out the
line of succession to a Chief Executive
in the event of death. But it is mute with
respeet to a manner and method of de-
termining the ability or inahility of a
President of the United States to dis-
charge the powers and duties of his of-
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fice in instances where a critical illness
or a disability of possible long-term dura-
tion may arise. Indeed, a President con-
fronted by such misfortune of circum-
stance has no clear-cut instructions to
which he can look for guidance under
the language of our Constitution or of ex-
isting laws.

Article II, section 1, of the Constitu-
tion provides that the Vice President
shall exercise the powers and duties of
the President in event of the death, resig-
nation, or disability of the Chief Execu-
tive, or his removal from office. To take
care of further contingencies, a series of
so-called succession acts were enacted by
the Congress. The act of 1886 estab-
lished a line of succession starting with
the Secretary of State and going
through the order of executive depart-
ments. On July 18, 1947, a new law was
enacted to bring the Speaker of the
House and the President pro tempore
of the Senate in line of succession ahead
of the Cabinet members. The philosophy
behind this action of 1947 changing the
line of succession was that the spirit of
the Constitution intended clearly that
the Chief Executive should be an elected
official rather than an appointive one.
With this conclusion of reasoning, I
fully concur.

But the knotty question remains—Who
is vested with certain, sure authority to
arrive at a determination of when is a
President not able to discharge the
powers and duties of his office? The
answer is—No one, under existing
processes.

I became interested in this problem
soon after becoming a Member of Con-
gress, and pursuant thereto, I introduced
a resolution for a constitutional amend-
ment in the 85th Congress, and I have re-
introduced the measure, with certain
modifications, in each succeeding Con-
gress. The last resolution that I so intro-
duced was on January 6, 1965, and is
House Joint Resolution 129.

The resolution presently being con-
sidered differs from my resolution in its
manner of approach as to the disability
feature, and also provides for the filling
of any possible vacancy in the office of
Vice President, but I have no difficulty
in supporting the present resolution, be-
cause it solves two problems, the solution
of which are long overdue. In this day
of challenge and stress, it is strongly ad-
visable that the Congress clarify beyond
any doubt or uncertainty the provision
of the Constitution with respect to the
execution of the duties of the President
in the event of disability. This resolu-
tion should be passed.

Mr. McCULLOCH. Mr. Chairman, I
yield such time as he may consume to the

gentlemen from Vermont [Mr. STaF-
FORD].
Mr. STAFFORD. Mr., Chairman, I

rise in support of House Joint Resolution
1. It is desirable and needed legisla-
tion. It initiates the process by which the
Constitution can be amended with re-
spect to succession to the Presidency and
Vice-Presidency and to cases where the
President is unable to discharge the
power and duties of his office.

This resolution must have the votes of
two-thirds of each House in Congress if
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it is to go to the people—it then must be
ratified by three-fourths of the States
within a period of 7 years if it is to be-
come a part of our Constitution.

I hope it will. We have trifled with
fate too long.

The bill provides that in case of the
removal of the President, or of his death
or resignation, the Vice President shall
become President.

It makes provision for the nomination
of a Vice President, by the President,
when there is vacancy in that office; such
nomination to be confirmed by a vote of
a majority of both Houses of Congress.

1t takes care of the situation when the
President suffers disability, and is un-
able to conduct the affairs of his office
and the procedure under which he may
resume his powers.

Mr. Chairman, I have heard from
many people in Vermont who support this
legislation. Such support comes from
people in every walk of life.

It is true that the Bar Association and
the Junior Bar Association of Vermont
support this resolution.

I was pleased in January of this year
to introduce a bill—House Joint Resolu-
tion 248—identical was House Joint
Resolution 1 prior to committee amend-
ments. I compliment the distinguished
members of the Committee on the Judi-
ciary for the consideration afforded this
bill and the constructive changes they
have proposed for it.

I urge the adoption of the resolution.

Mr. McCULLOCH. Mr. Chairman, I
now yield 10 minutes to the gentleman
from Michigan [Mr. HUTCHINSON].

Mr. HUTCHINSON. Mr, Chairman,
when we propose to amend the basic law
of the land, the Constitution, this Con-
gress exercises a much greater responsi-
bility in my opinion than is the case
when we simply write statutory law, be-
cause once this proposal passes this
House and survives a conference with the
other body, if such be necessary, and is
then submitted to the States, it is there-
after impossible to make any changes in
it. The States’ function of ratification,
important and essential as that function
is, is limited to simply saying ‘“yes” or
“no” to what this Congress proposes.

So, Mr. Chairman, I have been greatly
concerned about the wording and the ef-
fect of the language that this proposal
might encompass.

I would like to observe, as the gentle-
man from North Carolina [Mr. WHITE-
NER] observed, lawyers are nhot in agree-
ment that a constitutional amendment is
necessary to accomplish the purposes of
succession in the office of the President,
nor to determine the problem of dis-
ability.

Article II, section 1, clause 5 of -the
Constitution as it is worded, admittedly
has caused some dispute through history.
I believe that there is constitutional au-
thority in Congress to deal with this
problem through statute based upon the
wording of the provisions of clause 5,
section 1, article II of the Constitution.

Mr. Chairman, the gentleman from
Virginia [Mr. Porr] makes a very per-
suasive argument that it would be a ter-
rible thing to have to test in the courts
this question of constitutional power of
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seven'died during their terms of office,
and one resigned. .

Of the four Presidents who served the
United States from 1932 through No-
vember 1963, two—Franklin D, Roosevelt
and John F. Kennedy—did not live out
their terms; one—Dwight D. Eisen-
hower—suffered a serious heart attack;
and one Harry S. Truman—was the ob-
ject of an attempted assassination.

In past years the office of Vice Presi-
dent has been subject to more ridicule
than respect. But such is not the case
today. The Vice President is not only
the ever-possible successor to the Na-
tion’s highest office, he has become a
highly important ambassador, traveling
thousands of miles on behalf of the Presi-
dent. He is a member of the Cabinet
and of the National Security Council.
He is Chairman of the National Aero-
nautics and Space Council, and he has
major responsibilities in our wars on
poverty and discrimination.

There is ample evidence that the
United States needs a Vice President at
all times, that this person must be fully
acquainted with both foreign and do-
mestic policy and prepared to assume
the Presidency on a moment’s notice.
vet there is no provision in our Constitu-
tion for filling this office when there is
g vacancy.

Mr. Chairman, the problem of presi-
dential disability poses potentially great-
er and more difficult problems.

On two occasions, either as a result of
tragic accident or illness, we have had
Presidents unable to carry out their
duties for prolonged periods of time.

President Garfield lingered between
life and death for 80 days after he was
shot by a disgruntled officeholder. Dur-
ing this period he performed only one
official act—the signing of an extradi-
tion paper. There was a crisis in foreign
affairs, but only routine business was
transacted.

President Wilson’s serious illness of
nearly 2 years presented the country with
an even more difficult situation. Follow-
ing his stroke in 1919, some 28 bills be-
came law without his signature. The
Cabinet met unofficrally from time to
time on the call of Secretary of State
Lansing, but when President Wilson
learned of the meetings he forced Lan-
sing to resign, believing that Lansing
was plotting to oust him.

In both of these cases of disability, the
Vice Presidents were urged to act as Pres-
ident. But both Arthur and Marshall
declined, fearing they would deprive the
President of his office should he recover.

Mr. Chairman, without clear author-
ity, provided by law, it cannot be ex-
pected that future Vice Presidents will
act differently if a President is disabled,
yet clearly the leader of the free world
must have a healthy, sure, and steady
hand at the helm of state.

On at least two other occasions, we
have had Presidents unable to carry out
the full duties of their office for shorter
periods of time. President McKinley
lived for 8 days after he was shot, during
which time the business of Government
came to a standstill.

President Eisenhower’s heart attack
hospitalized him for 6 weeks, during the
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firsy week of which he was able to make
few if any decision.

It is a strange irony indeed that we are
prepared and amply so, for a President’s
death or impeachment, but that we are
defenseless against his injury, illness, or
physical incapacity. The events of the
last two decades alone, however, show
us all too clearly how quickly disability
can strike.

Mr. Chairman, this constitutional
amendment is both practical and effec-
tive. It recognizes that total protection
against all conceivable situations is not
possible but it guards against the most
serious and striking omissions of our
present system. It establishes a firm
framework, grounded at it should be in
the Constitution, but it leaves certain fi-
nal decision which must be based on the
facts of the time to the elected repre-
sentatives of the people.

Most important, Mr. Chairman, it cor-
rects the blind spots—the avoidable risks
and hazards—that have impaired our
Constitution for nearly 176 years and I
urge that it be adopted so that presiden-
tial disability and vacancy in the office of
Vice President will no longer threaten
the orderly process of our democracy. I
urge that this constitutional amendment
be adopted to assure the orderly continu-
ity in the Presidency that is imperative
to the success and stability of our coun-
try and our form of government.

Mr. McCULLOCH. Mr. Chairman, I
yield 5 minutes to the gentleman from
West Virginia [Mr. MooORE].

Mr. MOORE. Mr. Chairman, I be-
lieve the legislation we have before us
in the form of House Joint Resolution 1
is one of the great challenges of this
Congress. I agree generally with those
who have spoken in favor of this pro-
posed constitutional amendment. With
rare exception do I disagree. However,
I would like to call the Committee’s at-
tention to page 4 of House Joint Reso-
lution 1, for I intend to offer language
in the form of an amendment to section
4 of the proposed constitutional amend-
ment.

As the gentleman from New York who
preceded me made some observation
with respect to the Presidency and the
fact that he would like to see the elected
President in that position at the time
as the challenge is made to his ability
to discharge the powers and duties of
his office. I would say that it is in this
area that I am in disagreement with the
language in the resolution pending be-
fore us.

I believe that first and foremost we
should protect the President. I believe
that if the question of disability really
exists it should be settled by the Con-
gress at a time wlien the President, who
has been elected by the people, is in that
office.

Mr. Chairman, I believe that for us to
permit the Vice President to succeed to
the position of Acting President and
then permit him by virtue of transmit-
ting to the President pro tempore of the
Senate and the Speaker of the House of
Representatives his written declaration,
together with a majority of the mem-
bers of the executive departments, that
the President is not then capable of re-
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assuming his office, that this puts the:
Vice President, then acting as President,
in a position of holding tremendous
power over the elected President of the
United States. Suflicient power to per-
haps prevent him from regaining his
elected office. This should be of great
concern to all of us.

Mr. Chairman, I believe that if we
amend this resolution providing that
once the President having been removed
by the action of the Vice President and a
majority of the principal officers of the
executive departments, the right to the
President to simply state he is capable
of reassuming his office, that he sh
then reassume the office of Presidericy
to which he was elected by the people
of this country. Then if his inability still
exists, we have within this proposed con-
stitutional amendment I believe the lan-
guage and mechanism which the Vice
President and the principal officers of
the executive departments can use to
challenge the President with respect to
whether or not he is actually capable of
reassuming his office. But it gets us
out of this gray area as to who is Presi-
dent of the United States for a period of
2 days or 10 days and it gets us out of the
gray area certainly to the extent of plac-
ing the burden upon a man elected Presi-
dent of the United States having to fight
for the office of President of the United
States from some very high, lofty place
here in the Nation’s Capital rather than
in the office of the Presidency itself.

Mr. Chairman, I believe that it is not
too unreasonable to assume that if we do
not permit the President to again suc-
ceed to his office and once having been
ruled incapable or found incapable by
the declaration of the Vice President and
the principal officers of the executive de-
partments, to reassume the office of
Presidency, I believe we are encouraging
some things to happen which perhaps
are not in the minds of the individuals
that are here listening to the debate in
this Committee.

I believe we may very well put the
President of the United States in a posi-
tion of coming here to the Congress and
trying to lobby himself back into the job
to which the people have elected him.

I believe that the Congress should de-
cide this matter of capability with the
President and the Vice President in the
positions to which the people of this
country have elected them.

The CHAIRMAN. The time of the
gentleman from West Virginia has ex-
pired.

Mr. McCULLOCH. Mr. Chairman, I
yield 2 additional minutes to the gentle-
man from West Virginia.

Mr. MOORE. Mr. Chairman, may I
say I believe it is the burden of the
Congress looking into the eyes of the
elected President of the United States,
even though now removed, to declare
him to be unfit to hold that office.

I believe we in this Congress must be
jealous of the Presidency and that all
presumptions should be in favor of the
Presidency. All issues as to inability in
my opinion should be resolved by the
Congress with the elected President hold-
ing the office to which the people have
elected him. Under the language of this
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Mr. RUMSFELD. In this same con-
nection, we look at page 3 of the resolu-
tion, line 23, and then again at page 5,
line 5, where it points out that the House
and Senate will by a vote approve these
actions, in one case the selection of a
Vice President and in the other the dis-
ability question.

It is obvious that under this constitu-
tional amendment these decisions could
be made by the Congress by a nonrecord
vote.

Mr. MATHIAS. I believe that is
clearly true. Certainly there is no pro-
vision for it in the amendment.

Mr. RUMSFELD. Not only could
there be a nonelected Vice President, as
the gentleman has pointed out, but the
Vice President could conceivably be se-
lected without the Members of the House
and the Members of the Senate ever go-
ing on record as to whether they ap-
proved or disapproved the President’s
request.

I am personally concerned, because I
believe a subject matter of this impor-
tance to the country should be decided
on & record vote. In the past we have
seen many important measures pass the
House by a nonrecord vote. I believe the
public’s business should be conducted in
public.

Mr. MATHIAS. Mr. Chairman, I
should like to point out brilefly that in
addition to my reservations about sec-
tion 2 providing for an appointive Vice
President, my concern is increased by the
fact that we would couple the appointive
powers of the President with the power
of the Vice President thus appointed to
depose the President. This to me is a
conflict in powers which I believe can
create serious trouble for this country in
the future.

On another question not touched upon,
I should like to ask the gentleman from
Virginia [Mr. PorF] to respond to a ques-
tion. I point out to the gentlemen that
nowhere in this proposed amendment
and nowhere in the committee report is
there any reference to the state of the
law in the event of simultaneous death
of the President and Vice President.
Does the gentleman from Virginia con-
sider that it would be the intent of this
amendment that the existing language
of the Constitution covering the death
or otherwise the removal of both the
President and Vice President would be
in effect notwithstanding adoption of
this amending language?

Mr. POFF. The answer is definitely in
the affirmative. The gentleman has
reference to the language in article II,
section 1, clause 5. The amendment
which we are considering, if it becomes
a part of the Constitution, would sim-
ply be a supplement to rather than a
substitute for that language.

I add that I am reliably informed that
former Attorney General Brownell, to
whom this proposition has been put,
shares my feeling on this score.

Mr. MATHIAS. 1 thank the gentle-
man from Virginia. I believe it is very
important that we should make it clear
that while the language in this consti-
tutional amendment, if adopted, would
supplant the first part of the sentence
dealing with vacancies and succession, it
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would not supplant the second part deal-
ing with vacancies in both the offices of
President and Vice President.

Mr. POFF. The gentleman is correct.
Stated differently, the adoption of this
constitutional amendment would not re-
peal in any sense the present law on suc-
cession,

Mr. MATHIAS.
man from Virginia.

Mr. McCULLOCH. Mr. Chairman, I
yield such time as he may consume to the
gentleman from New Jersey [Mr.
CaHILL].

Mr. CAHILL. Mr. Chairman, I rise in
support of House Joint Resolution 1.
Recognizing the need for some legislation
in this fleld, I sponsored House Joint
Resolution 922, which was introduced on
February 8, 1964, and which proposed an
amendment to the Constitution relating
to vacancies in the office of Vice Presi-
dent. The present legislation proposes
to correct not only the situation that
exists upon the death of a President and
his succession by the Vice President, but
likewise to correct that situation which
results from presidential inability.

The history of our country is replete
with examples of presidential disability
which required some action in order to
continue the every day life of the Repub-
lic. In this day and age with immediate
decisions required on a myriad of sub-
jects, it is inconceivable that this country
should continue without the full service
of a chief executive.

Because of the precedent, known as the
Tyler precedent, it seems clear that
when a Vice President succeeds to the
office of President of the United States,
he inherits all of the powers of the office
and in the words of Daniel Webster:

The powers * ®* * are inseparable from the
office itself.

I thank the gentle-

Thus, under present law, if a disabled
President is displaced by a Vice President
who assumes the prerogatives of the
Presidency, he could not upon recovery,
displace the Vice President who had as-
sumed the office.

American history will disclose that
when President Garfield was shot he
lingered for almost 3 months unable to
perform any official acts, except the sign-
ing of an extradition paper. President
Wilson, likewise, suffered a severe stroke
which came at a time when the struggle
concerning the position of the United
States in the League of Nations was at
its height. Recently, we all recall the
illness of President Eisenhower and his
concern about the omission in the Con-
stitution relative to presidential inability.
Because of his concern, it will be recalled
that he entered into a formal agreement
with Vice President Nixon. President
Kennedy likewise entered into a similar
agreement with Vice President Johnson
as did President Johnson with Speaker
McCormack and Vice President Hum-
PHREY.

I am sure all of us in the House recog-
nize that such agreements are not ade-
quate and there is a definite need for a
constitutional change.

Attorneys General of both Republican
and Democratic administrations have
agreed that the best method to settle
the problem is by means of a constitu-
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tional amendment. It seems clear,
therefore, that some changes must be
made in the existing Constitution as it
relates to presidential inability and pres-
idential succession together with some
provision for the appointment of a Vice
President where the Vice President suc-
ceeds to the Presidency.

Historically there has been a dispute
as to whether or not the changes which
admittedly were needed could be accom-
plished by statute or whether a constitu-
tional amendment was necessary. It
now appears clear from overwhelming
legal authorities that the proper and in-
deed the safest procedure is by amending
the Constitution. Attorneys General
Brownell, Rogers, and Katzenbach have
agreed that an amendment is necessary.
This view has the support of the Ameri-
can Bar Assoclation and most of the
State bar associations, It, therefore,
seems to me that since the need is great
and urgent and since the method is clear
and direct, that we in the House should
adopt the resolution presently being con-
sidered so that this important omission
in the basic law of the land may be cor-
rected at the very earliest opportunity.

Mr. Chairman, it is indeed urgent, it
is indeed necessary; and we should act
promptly. I urge the adoption of House
Joint Resolution 1.

Mr. McCULLOCH, Mr. Chairman, I
now yield 5 minutes to the gentleman
from New York [Mr. HALPERN].

Mr. HALPERN. Mr. Chairman, I rise
in support of the pending measure, be-
lieving that it represents a responsible
answer to a difficult constitutional and
political dilemma. I want to compliment
the committee for its superb work on this
legislation and for bringing before us a
most commendable measure.

I was privileged to testify in behalf of
House Joint Resolution 1 on February 10
before the committee. The amended ver-
sion presently under debate is not mate-
rially different from the original propos-
al, and I believe the committee has con-
tributed some valuable clarification and
change.

The measure provides an unambiguous
means of filling the office of the Vice-
Presidency when this personage as-
sumes the higher office upon death or
resignation of the President. Second,
House Joint Resolution 1 establishes a
method for the determination of presi-
dential inability and procedures open to
assure a continuity of leadership when
such disability occurs.

When the President disqualifies him-
self, or is otherwise disqualified by the
chief executive officers and Congress,
the powers and duties shall devolve upon
the then Vice President who becomes
Acting President. Provisions are set
down whereby this period of inability
can be terminated.

The committee believed that in a case
where the President declares himself
disabled, he should be able to resume
discharge of his powers immediately
through simple notification to Congress.
The committee report notes:

To permit the Vice President and Cabinet
to challenge such an assertion of recovery
might discourage a President from volun-
tarily relinquishing his powers in case of
illness.
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extended consultation with recognized
experts, an equitable and practical mech-
anism by which the Vice President can
be replaced in case of the vacancy of his
office from any cause.

A section of this amended resolution
also provides an orderly process of en-
abling the President to be temporarily
relieved of his tremendous duties in case
of a disabling sickness with no fear of
being permanently displaced. This
measure further seeks to recognize and
meet even the most remote emergency of
a President being unable himself to re-
quest needed relief by providing that the
Vice President, on the initiative of him-
self and the Cabinet, could temporarily
discharge the duties of the Presidency.

Mr. Chairman, by the resounding ap-
proval of this measure we will be right-
fully acting to remove the causes of ut-
most anxiety and apprehension that in-
evitably would arise, here and throughout
the world, if, may God forbid, this Na-
tion should ever again endure the tragedy
and sorrow of a fallen or disabled leader.

I hope the House will take this pa-
triotic action, in the national interest,
without undue delay.

Mr. BENNETT. Mr. Chairman, while
the framers of the Constitution gave
scant attention to the problem of presi-
dential inability and succession, the fact
remains that since the Presidency of
George Washington the Nation has
been without a Vice President 16 times,
and has had 3 Presidents who were
so disabled there was grave doubt of
their ability to perform their duties as
President. We are all familiar with the
lengthy periods when Presidents Gar-
field and Wilson lay close to death, and
aware that during the illness of Presi-
dent Wilson, Mrs. Wilson and members
of the White House staff conducted
affairs of state because Vice President
Thomas Mitchell feared his acting as
President would oust President Wilson
from office.

Most recently the heart attacks of
President Eisenhower, and the assassi-
nation of President Kennedy, again
reminded us of the.compelling and
urgent need for Congress to provide for
the orderly and prompt determination
of a President’s disability, and on the
death or disability of the Vice President
for the selection of an immediate suc-
Cessor.

Since 1953 I have in every Congress
introduced legislation calling for a solu-
tion to the problem of Presidential dis-
ability and succession. It was in 1953
when I joined with the distinguished
Senator from Rhode Island, the vener-
able Theodore Green, to establish a
Commission to look into the problem of
presidential inability and succession.
Today we have an opportunity to enact
legislation which would provide a solu-
tion to the problem. I have worked and
supported my own legislation in this
field, House Joint Resolution 33, and 1
am pleased to commend to the House of
Representatives today, the Committee
on the Judiciary’s bill, House Joint Res-
olution 1, a much-needed and good bill
for the future of our Nation.

Mr. GILBERT. Mr. Chairman, I rise
in support of House Joint Resolution 1,
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which proposes an amendment to the
Constitution of the United States relat-
ing to succession to the Presidency and
Vice-Presidency and to cases where the
President is unable to discharge the
powers and duties of his office.

As a member of the Judiciary Commit-
tee, I have followed and participated in
the hearings on this important proposal.
We have been concerned with two prob-
lems: first, the lack of a constitutional
provision assuring the orderly discharge
of the powers and duties of the Presi-
dent in the event of disability or inca-
pacity; second, the lack of constitutional
provision assuring the continuity of the
office of Vice President, and office which
itself is provided for the primary purpose
of assuring continuity.

Problems have existed in this country
for almost two centuries so far as con-
tinuity of the executive branch of our
Government is concerned. President
Johnson said in his message to Congress:

It is truly astonishing that over this span
we have neither perfected the provisions for
orderly continuity in the executive branch,
nor have we had to pay the price our con-
tinuing inaction invites and risks.

Mr. Chairman, we have been without
a Chief Executive during several periods
of our history during which the Presi-
dent was unable to perform his duties.
It could happen again, unless our Con-
stitution is clarified and amended to de-
fine procedures for a successor to assume
the powers and duties of the Presidency.
The American people have not hesitated
to amend their Constitution when com-
monsense has dictated it, and certainly
commonsense and deep concern for the
welfare of our country dictate it now.
In such perilous times as these, there
should be no doubt about whose hand is
responsible for the running of our coun-
try. We are prepared for the possibility
of a President’s death, but we are not
prepared for the probability of a Presi-
dent’s incapacity by injury, illness, or
other affliction.

House Joint Resolution 1 would amend
the Constitution to provide a detailed
and orderly procedure for the transfer
of Executive power from the President
to the Vice President in times of Presi-
dential inability.

I would like to call the attention of
my colleagues in the House to each sec-
tion of the proposal.

Section 1 of House Joint Resolution 1
states:

In case of the removal of the President
from office or of his death or resignation, the
Vice President shall become President.

This affirms the practice by which a
Vice President becomes President upon
the death of the President, and it ex-
tends the practice to resignation or re-
moval from office. The provisions rela-
tive to inability are separated from those
relating to death, resignation, or re-
moval.

Section 2 provides that in the event of
a vacancy in the office of Vice Presi-
dent, the President shall nominate a
successor, subject to congressional ap-
proval by a majority vote of both Houses
of Congress. This would virtually assure
that the Nation will at all times have a
Vice President.
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I am of the opinion that the best way
to fill the office of Vice President in the
event of a vacancy is as proposed in
this resolution. It is desirable that the
President and Vice President enjoy
harmonious relations and mutual con-
fidences, and that the President be
granted the generally accepted preroga-
tive of choosing his Vice President. On
the other hand, this amendment would
recognize the right of the people to have
a voice in the Vice President's selection
through their elected Representatives
in Congress.

The office of Vice President has be-
come one of great importance. It is no
longer simply an honorary position. It
carries specific and far-reaching respon-
sibilities in the executive branch of the
Government. Vacancies in the office of
Vice President have occurred on 16 dif-
ferent occasions for periods totaling more
than 37 years. Seven Vice Presidents
have died in office and one resigned;
eight Vice Presidents have taken over
the Office of President upon the death
of the incumbent President since 1841.
It is essential that there always be a&
presidential successor fully conversant
with domestic and world affairs and pre-
pared to step into this high office on short
notice and work harmoniously with the
President.

Sections 3 and 4 of House Joint Res-
olution 1 deal with procedures for de-
termining when a presidential inability
begins and ends. The principal purpose
of the amendment is to distinguish be-
tween, first, inability voluntarily declared
by the President himself—in which event
House Joint Resolution 1 provides the
President can resume his duties by mak-
ing a simple declaration that the in-
ability no longer exists; and second, in-
ability declared without the President’s
consent—in which case, House Joint Res-
olution 1 provides procedures for prompt.-
ly determining the presence or absence
of inability.

Section 3 makes clear that the Presi-
dent may declare in writing his disability
and that upon such an occurrence the
Vice President becomes Acting Presi-
dent. He assumes “the powers and duties
of the office” and not “the office.” This
section further clarifies the status of the
Vice President during the period when
he is discharging the powers and duties
of a disabled President. It clarifies the
procedure and the consequences when
the President himself declares his in-
ability to discharge the powers and duties
of his office, as follows: First, the officials
to whom the President’s written declara-
tion of inability shall be transmitted are
the President pro tempore of the Senate
and the Speaker of the House; second, in
case of such voluntary self-disqualifi-
cation by the President, the President’s
subsequent transmittal to the same offi-
cials of a written declaration to the con-
trary-—that is, a written declaration that
no inability exists—terminates the Vice
President’s exercise of the presidential
powers and duties, and that the President
shall thereupon resume them.

In cases in which a President himself
declares his inability, the period of his
disability would be terminated by a sim-
ple Presidential notice to both Houses of
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which a bill or a resolution must over-
come before being passed into law.

An examination of the legislative his~
tory of House Joint Resolution 1 will
show that these cumbersome procedures
actually serve a useful purpose. If it
had not been for these archaic proce-
dures, this body would today be voting on
a considerably inferior constitutional
amendment. Indeed, I am sure that
some of my colleagues would have pre-
ferred the amendment to have been
scrutinized even longer by the gentle-
man from New York and his judicious
band of judicial scalpel-wielders.

If the Congress had acted hastily last
session to pass the so-called Bayh
amendment, it would never have had the
benefit of the language changes made
this session by the Senator from Indiana
himself. These changes were not easily
arrived at, and yet I think that both
friends and foes of this amendment will
agree that the technical language im-
provements alone make its provisions
more acceptable and defensible.

If there were not a necessity for con-
currence of both Houses of Congress, the
changes in section 4 of the amendment
might never have seen the light of day.
Yet these changes have clarified some
serious difficulties previously buried in
the ambiguities of the amendment as
passed by the other body. The easy
course would have been to adopt the
measure as sent across the Hill, but the
Judiciary Committee was willing to take
a fresh look at the entire proposal and
as a result they came up with some con-
crete improvements.

Mr. Chairman, I commend the com-
mittee for its action, and I urge the
House to adopt this constitutional
amendment by the overwhelming vote it
deserves.

Mr. TENZER. 1 rise in support of
House Joint Resolution 1. I compliment
the distinguished chairman of the Judi-
ciary Committee and the ranking mem-
bers of the minority who are managing
this bill, for the excellence of the debate
and clarity of the answers to the ques-
tions posed on this difficult and complex
proposed amendment which fills a void
left by the framers of our Constitution.

The problem has legal, political, and
constitutional facets—all of which were
considered by the House Judiciary Com-
mittee when hearings were held on the
32 separate proposals which were offered
in the House during the opening days
of this Congress.

Why is this day so important and why
is this legislation so urgently needed?

Because 8 of our 35 Presidents have
died in office. On 16 different occasions,
for a total of more than 37 years, the
office of Vice President has been vacant.
Eight of our Vice Presidents succeeded
to the Presidency, seven died during their
terms of office, and one resigcned. We
have been singularly fortunate in that
the offices of President and Vice Presi-
dent have never been vacant simultane-
ously during a single 4-year elective span.

Let us consider for a moment the four
Presidents who preceded President John-
son. President Roosevelt and President
Kennedy did not live out their terms;
President Eisenhower suffered a serious
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heart attack; and President Truman was
the object of an attempted assassination.
These events show the importance of
having a potential presidential succes-
sor available at all times—one who is
fully acquainted with current policy in
domestic and foreign affairs, and pre-
pared to assume the Presidency on a
moment’s notice. Despite the urgent
need for a solution—demonstrated
dramatically and repeatedly in recent
years—neither corrective legislation nor
constitutional amendment have been
adopted.

The office of President of the United
States is the most difficult and most im-
portant job in the world. It has a unique
concentration of powers and responsi-
bilities that in most other nations are
shared by several officials. The Presi-
dent’s active leadership is so essential
to the effective operation of the Govern-
ment that his death or serious illness
not only constitutes a personal tragedy
but creates the risk of national disaster.
For this reason vacancies, disabilities,
and transitions in this office are matters
of the gravest concern to our country
and to the world.

The Constitution is not clear as to
what actually constitutes inability to
discharge the powers and duties of the
presidential office; nor is it clear as to
who determines that such inability ex-
ists, or whether in the event of presi-
dential inability, it is only the powers
and duties of the Presidency that devolve
on the Vice President as distinguished
from the office itself.

In May 1964, the American Bar Asso-
ciation held a national forum on the
problem with representation from busi-
ness, labor, agricultural, civic, patriotic,
and welfare groups. The consensus
favored submission to the States of a
constitutional amendment. There ap-
pears to be a broad agreement at least
in the following particulars:

First. That the need for prompt ac-
tion is overwhelming, and failure to act
would be recklessly gambling with the
stability of our Government,

Second. That it was the intention of
our Pounding Fathers that in the event
of presidential disability the Vice Presi-
dent should be only Acting President
and only during the period of the dis-
ability;

Third. That there is a need for deter-
mining when or whether a President is
disabled from performing the duties of
his office; that the Vice President should
be able to take over with unquestioned
authority for a temporary period when
the President’s disability is not disputed;
and that the President should be able
to resume office once he has recovered.

Fourth. That a constitutional amend-
ment is needed to solve the problem.

The proposed constitutional amend-
ment, House Joint Resolution 1, as
amended, answers the questions raised
by the experience of history.

We are asked to adept and the States
will be asked to approve a constitutional
amendment containing a specific method
for determining when the President is
unable to perform his duties, rather
than a proposal merely giving the Con-
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gress the power to devise a method by
statute, which in fact the Congress has
failed to do in the past 10 years, since
the first Eisenhower disability.

The inclusion of a specific procedure
as provided would avoid the uncertainty
and possible delay involved in leaving the
problem for action by the Congress in
the future. The time to agree on a
method is now, while there is general
interest in the subject of inability.

The Constitution is specific in its pro-
visions dealing with removal of the Pres-
ident by impeachment, and it should also
be specific with respect to his removal
during periods of inability.

While the proposal under considera-
tion provides a specific procedure which
could be invoked promptly in the ab-
sence of congressional action, it would
vest the Congress with the power to
require concurrence by a body other than
the Cabinet. In fact, the Congress could
designate itself as the body to grant or
withhold concurrence. Also, the Con-
gress would have authority in the nature
of a veto power in the event a President
declares that he is able to resume his
duties but the Vice President, with the
concurrence of the Cabinet or such other
body as may be designated by law, de-
clares that he is not able to do so.

Proposals for a legislative solution
without a constitutional amendment are
not free from constitutional doubt. We
cannot afford to risk having a period of
indecision and delay while the consti-
tutionality of such a solution is being
tested.

Selection by the President of a nom-
inee to fill vacancies in the Vice-Presi-
dency would follow the traditional prac-
tice of nominating conventions. Con-
firmation by a majority of the Congress
would tend to create public confidence
in the selection.

There has been for too long a time a
vital need for a solution of the grave
problems of presidential inability and
vice-presidential vacancy. There have
been extended discussions of these prob-
lems whenever history has dramatized
the need for solutions. Indeed, no sub-
ject relating to our constitutional struc-
ture has received more study. The time
has now come for action.

It is not necessary, as most distin-
guished experts agreed, that we find a
solution free from all reasonable ob-
jection. It is unlikely that such a solu-
tion will ever be found, as the problems
are inherently complex and difficult.

I believe that the principles of House
Joint Resolution 1, which are supported
by a considerable body of the most
knowledgeable scholars in the field, are
sound and reasonable, and are consistent
with the basic framework of our Govern-
ment. In short, House Joint Resolu-
tion 1, is an acceptable solution to the
grave problems of presidential inability
and vice-presidential vacancy.

Our committee has studicd the sched-
ule of State legislatures and found that
47 of the 50 State legislatures meet in
1965. Thirty-eight States are required
to ratify an amendment to the Constitu-
tion. Since the legislative scssions of
many States are of limited duration, it
is cssential that an amendment be sent
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could be submitted on Friday and Con-
gress might not be in sesslon over the
weekend.

However, during the committee delib-
erations the majority adopted language,
as set forth in section 4 of House Joint
Resolution 1, which I Aind to be satis-
factory and will correct for the most part
that which my resolution points out as
needing clarification.

I support this resolution and urge its
passage.

Mr. SCHMIDHAUSER. Mr. Chalir-
man, I would like to add my voice in sup-
port of House Joint Resolution 1. In my
opinion, this proposal is the soundest
means for providing for the orderly and
democratic succession to the Presidency
and Vice-Presidency of the United States
in case of the death or disability of the
President of the United States.

Further, this proposal would define
within the framework of the Constitution,
the powers and the duties of the Vice
President upon the death or disability
of a President. I also feel that this pro-
posal adequately safeguards the return
of the powers and duties of the Presi-
dency to the President who has seen in his
wisdom to relinquish these powers and
duties due to a disability.

Finally, Mr. Chairman, I feel that this
proposal would maintain the fine and
traditional concept of our American sys-
tem of government by providing for the
recommendation of the Vice President
by the President, and the approval of
both Houses of the Congress if a vacancy
were to occur in the Vice-Presidency.

Mr. CELLER. Mr. Chairman, I yield
back the balance of my time.

Mr. POFF. Mr.Chairman, I yield back
the balance of my time.

The CHAIRMAN. The Clerk will read.

The Clerk read as follows:

Resolved by the Senate and House of Rep-
resentatives of the United States of America
in Congress assembled (two-thirds of each
House concurring therein), That the follow-
ing article is proposed as an amendment to
the Constitution of the United States, which
shall be valid to all intents and purposes as
part of the Constitution when ratified by
the legislatures of three-fourths of the sev-
eral States within seven years from the date
of 1ts submission by the Congress:

““ARTICLE —

“SecTioN 1. In case of the removal of the
President from office or of his death or res-
ignation, the Vice President shall become
President. .

“Sec, 2. Whenever there is a vacancy in the
office of the Vice President, the President
shall nominate a Vice President who shall
take office upon confirmation by a majority
vote of both Houses of Congress.

“Sec. 3. If the President declares in writ-
ing that he is unable to discharge the powers
and duties of his office, such powers and
dutles shall be discharged by the Vice Presi-
dent as Acting President,

“Sec, 4. If the Presldent does not so de-
clare, and the Vice President with the writ-
ten concurrence of a majority of the heads
of the executive departments or such other
body as Congress may by law provide, trans-
mits to the Congress his written declaration
that the President 1s unable to discharge the
powers and duties of his office, the Vice Pres-
ident shall immediately assume the powers
and duties of the office as Acting President.

“SEC. 5. Whenever the President transmlits
to the Congress his written declaration that
no inability exists, he shall resume the pow-
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ers and duties of his office unless the Vice
President, with the written concurrence of
a majority of the heads of the executive de-
partments or such other body as Congress
may by law provide, transmits within two
days to the Congress his written declaration
that the President is unable to discharge the
powers and dutles of his office. Thereupon
Congress shall immedlately decide the issue.
If the Congress determines by two-thirds
vote of both Houses that the President is
unable to discharge the powers and dutles
of the office, the Vice President shall con-
tinue to discharge the same as Acting Presl-
dent; otherwise the President shall resume
the powers and duties of his office.”

Mr. LENNON. Mr. Chairman, I make
the point of order that a guorum is not
present.

The CHAIRMAN. The Chair will
count. [After counting.] Ninety Mem-
bers are present, not a gquorum. The
Clerk will call the roll.

The Clerk called the roll and the fol-
lowing Members failed to answer to their
names:

[Roll No. 73]
Ashley Gubser Pirnie
Baldwin Hagen, Callf. Powell
Belcher Harvey, Ind. Purcell
Bonner Hollifleld Relifel
Clark Jennings Roosevelt
Colmer Joelson Rostenkowski
Dawson Jones, Ala. Scott
Derwinski Kluczynski Sisk
Evins, Tenn. Leggett Smith, Va.
Farnum McFall Stalbaum
Fino Martin, Mass. Toll
Fraser Michel Weltner

Fulton, Tenn. Nix Yates

Accordingly, the Committee rose; and
the Speaker having resumed the chair,
Mr. FasciLL, Chairman of the Commit-
tee of the Whole House on the State of
the Union, reported that that Commit-
tee, having had under consideration the
resolution House Joint Resolution 1,
and finding itself without a quorum, he
had directed the roll to be called, when
397 Members responded to their names,
a quorum, and he submitted herewith the
names of the absentees to be spread
upon the Journal.

The Committee resumed its sitting.

The CHAIRMAN. The Clerk will read
the committee amendment.

The Clerk read as follows:

Commlittee amendment: Strike out all
after the enacting clause and Insert:

“That the followlng article is proposed as
an amendment to the Constitution of the
United States, which shall be valid to all in-
tents and purposes as part of the Constitu-
tion when ratified by the legislatures of
three-fourths of the several States within
seven years from the date of its submission
by the Congress:

*“ ‘ARTICLE —

“‘SectioN 1. In case of the removal of
the President from office or of his death or
resignation, the Vice President shall become
President.

“‘Sec. 2. Whenever there is a vacancy In
the office of the Vice President, the President
shall nominate a Vice President who shall
take office upon confirmation by a majority
vote of both Houses of Congress.

‘“‘Sec. 3. Whenever the Presldent transmlits
to the President pro tempore of the Senate
and the Speaker of the House of Represent-
atives his written declaration that he is un-
able to discharge the powers and duties of
his office, and until he transmits a written
declaration to the contrary, such powers and
duties shall be discharged by the Vice Presi-
dent as Acting President.
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*‘Sec. 4, Whenever the Vice President and
a majority of the principal officers of the ex-
ecutive departments, or such other body as
Congress may by law provide, transmit to
the President pro tempore of the Senate and
the Speaker of the House of Representatives
their written declaration that the President
1s unable to discharge the powers and duties
of his office, the Vice President shall imme-
dlately assume the powers and dutles of the
office as Acting President.

“ ‘Thereafter, when the President transmits
to the Presldent pro tempore of the Senate
and the Speaker of the House of Representa-
tives his written declaration that no inabllity
exists, he shall resume the powers and duties
of his office unless the Vice President and a
majority of the principal officers of the execu-
tive departments, or such other body as
Congress may by law provide, transmit with-
in two days to the President pro tempore of
the Senate and the Speaker of the House of
Representatives their written declaration
that the President is unable to discharge the
powers and duties of his office. Thereupon
Congress shall decide the issue, immediately
assembling for that purpose If not in session.
If the Congress, within ten days after the
recelpt of the written declaration of the Vice
President and a majority of the principal
officers of the executive departments, or such
other body as Congress may by law provide,
determines by two-thirds vote of both Houses
that the President is unable to discharge the
powers and duties of the office, the Vice
President shall continue to discharge the
same as Acting President; otherwise, the
President shall resume the powers and dutles
of his office.” "

AMENDMENT OFFERED BY MR. PUCINSKI

Mr. PUCINSKI. Mr. Chairman, I of-
fer an amendment.

The Clerk read as follows:

Amendment offered by Mr. PUCINSKI to the
committee amendment: On page 8, line 20,
strike out section 2 on line 20 through line 23
and renumber the subsequent sections ac-
cordingly.

Mr. PUCINSKI. Mr. Chairman, I re-
gret the need for offering this amend-
ment, because of my profound respect
and admiration for the committee that
is reporting out this bill. I think the bill
is a good one and is one which we need in
this country very urgently. It is my fear
that the presence of section 2 in this pro-
posed constitutional amendment will
make it very difficult to get the ratifica-
tion of the 38 States which is necessary.
Certainly there has been enough discus-
sion here and the case has been made out
as to how urgently we need the inability
provisions of this proposal. Our history
is replete with examples of the dilemma
that the country finds itself in when a
President is disabled. However, my
amendment would strike from this pro-
posed constitutional amendment that
provision which would permit the Vice
President, when he becomes President, to
nominate a Vice President who shall take
office upon confirmation by a majority
vote of both Houses of the Congress. In
the 6 years that I have been here I have
never felt more keenly about any subject
than about this particular provision.
That is why I have taken the time to of-
fer this amendment. It is my hope that
the Congress is going to strike this lan-
guage out of the bill.

This is a young country, as time goes.
We are less than 200 years old. When
we look at all of the other nations of the
world and see the problems they have













April 13, 1965

Mr. EDWARDS of Alabama. I yield
to the gentleman from New York.

Mr. CELLER. I do not think it would
make any difference, but I want to say
if, for example, we have no Vice Presi-
dent and the President would die, then
the succession law would come into
play. The succession law applies when
both the President and the Vice Presi-
dent no longer are in office. There is
no Vice President.

Mr. EDWARDS of Alabama. I think
the distinguished chairman misses my
point. Assuming that the Vice Presi-
dent becomes the President. Then we
have no Vice President to Initiate any
proceedings to point out the disability of
the President.

Mr. CELLER. Sections 3 and 4 would
be inapplicable. It would have no force
and effect because there would be no
Vice President to operate under the
terms of 3 and 4.

Mr. POFF. Mr. Chairman, will the
gentleman yield?

Mr. EDWARDS of Alabama.
to the gentleman.

Mr. POFF. Mr, Chairman, I may say
that I agree with my distinguished
chairman. I may suggest also that un-
der the Constitution as it is today it is
possible for the Congress to deal with
that situation by statute, because in that
situation, if I understood the question the
gentleman posed, both the President and
the Vice President would be in a state of
inability.

Mr. EDWARDS of Alabama. Who
would bring into play the provisions of
sections 3 and 4°?

Mr. POFF. I say that I agree with
what the chairman sald. In such a case
as the gentleman proposes it would be
possible for the Congress to deal with it
by way of statute and sections 3 and 4 of
this constitutional amendment would not
be applicable.

Mr. CELLER. Mr. Chairman, will the
gentleman yield?

Mr. EDWARDS of Alabama. I yleld.

Mr. CELLER. In my opinion, if the
amendment of the gentleman from Illi-
nolis prevails and we strike out section 2,
we would destroy the whole bill.

Mr. EDWARDS of Alabama.
the gentleman.

The CHAIRMAN. The question is on
the amendment offered by the gentleman
from Illinois.

The question was taken; and on a di-
vision (demanded by Mr. PUCINSKI)
there were—ayes 44, noes 140.

So the amendment was rejected.

AMENDMENT OFFERED BY MR. MATHIAS

Mr. MATHIAS. Mr. Chairman, I of-
fer an amendment.

The Clerk read as follows:

Amendment offered by Mr. MaTHIAS, of
Maryland: Strike out section 2 and sub-
stitute a new section:

“Sec. 2. The Congress may by law provide
for the case of a vacancy in the office of Vice
President and for the case of removal, death,
resignation or inability both of the Presi-
dent and the Vice President, declare what
official would then act as President and such
official would act accordingly until disablility
be removed or a President would be elected.”

Mr. MATHIAS. Mr. Chairman, this
amendment would do three things. It

I yield

I thank
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would do all that the amendment of the
gentleman from Illinois would do in re-
moving the possibility of an appointive
Vice President; and I am opposed to an
appointive Vice President. The Presi-
dency since the history of this Republic
began has been an elective office and I
think it should continue to be an elective
office. I believe that we should not have
an appointive Vice President who would
become the heir apparent of the Presi-
dency and potentially the President.

Second, this amendment would have
one advantage over the amendment just
disposed of by the House. It would not
allow a vacancy in the office of the Vice-
Presidency.

Mr. Chairman, I feel that in the 20th
century there should not be a vacancy
in that office. I believe it is highly de-
sirable in order to carry out the many
functions of the Government today we
should always have a Vice President.
Under the provisions of my amendment
the Congress could, by law, provide for
the method of selecting a Vice President
in anticipation of the possibility that the
office ever become vacant.

Third, this proposed amendment re-
states the existing language of the Con-
stitution with respect to the situation
when both the President or the Vice
President have died or have been re-
moved from office or are disabled. It
gives to the Congress the power to pro-
vide a continuing succession, by spe-
cifically readopting the existing lan-
guage on this subject.

Mr. Chairman, I agree completely with
the distinguished gentleman from Vir-
ginia [Mr. PoFr], who is an able consti-
tutional lawyer, in his interpretation of
the situation if this amendment should
be adopted as originally proposed, that
the present succession laws would prob-
ably still obtain. But that is a matter
of interpretation which constitutional
lawyers reached after long years of study
in reading the Constitution in the light
of judicial rulings and precedents.

Mr. Chairman, I feel that the Consti-
tution of this country belongs to the peo-
ple. I believe what we have to say about
the succession to the Presidency should
be stated in one place where every
American can read it and understand it.
I feel that although there is some danger
that under the strict rules of interpre-
tation this may be redundant, we should
readopt the section granting the pow-
ers of the Congress in the case of the
simultaneous death of both the President
and the Vice President. All Americans
can then be clear in their own minds
with reference to the course of Presi-
dential succession by a simple reading of
this basic document. Every citizen can
then know exactly what is meant and
intended and what will happen.

Mr. Chairman, I urge the adoption
of this amendment because it does away
with the appointed Vice President. It
provides against a vacancy in the Office
of the Vice-Presidency and it makes clear
in one section of the Constitution exact-
ly what our laws of succession and dis-
ability will be.

Mr. CELLER. Mr. Chairman, it is very
difficult to oppose or even espouse
amendments on the floor to a constitu-
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tional amendment because of the serious
import of amendments.

It is very difficult to envisage what the
repercussions of the amendment offered
by the gentleman from Maryland would
be

Apparently, he would want the Con-
gress, probably at some future time, to
provide for the election of a Vice Presi-
dent in the event there is a vacancy. But
the gentleman does not tell us how.

Now, under the Constitution, presently
a Vice President is elected as a compan-
ion to the President. They are elected
together.

Now, Mr. Chairman, it strikes me that
if we want to split them and elect the
Vice President separately from the
President, we have to again amend the
Constitution. I do not see how we could
do it otherwise.

The gentleman from Maryland does
not tell us exactly how it shall be done.
In some far-distant future he is going
to do it by Congress,

Mr. Chairman, it is like a blind man
looking for a black hat in a dark room.
I do not know how a blind man will find
that black hat.

It is very difficult to envisage what
the gentleman is trying to do.

Now, Mr. Chairman, there has been
complaint offered here to the effect that
we should do this by statute. We have
taken years and years to get to the point
where we are going to provide for some
constitutional amendment concerning
this entire important matter.

How long is it going to take before we
reach what the gentleman wants with
reference to the election of a Vice Presi-
dent? Beyond that, are we going to have
the election of a Vice President by a spe-
cial election? We answered that matter
before when the interrogation was ad-
dressed to me about a special election.
The gentleman from Ohio [Mr. Mc-
CurrocH] spoke of the enormous cost of
a general election. I take it, therefore,
because of the utter uncertainties in-
volved in this amendment that we should
vote it down.

The CHAIRMAN. The question is on
the amendment offered by the gentle-
man from Maryland [Mr. MATHIAS].

The amendment was rejected.

AMENDMENT OFFERED BY MR. MOORE

Mr. MOORE. Mr. Chairman, I offer
an amendment.
The Clerk read as follows:

Amendment to the committee amendment
offered by Mr. MOORE:

Page 4, line 17 after the word “shall” in-
sert the word “immediately” and place a
period after the word ““office™.

Line 18 strike out the word *unless” and
insert the words “In the event”.

Line 24 change period to a comma 5O a8
to read '‘of his office, thereupon”.

Page 5, line 6, strike out ‘“continue to”
and place a period after the word “President”
on line 7.

Strike the remainder of lines 7 and 8 on
page 5.

Mr. MOORE. Mr. Chairman, I ask
unanimous consent to proceed for an ad-
ditional 5 minutes.

The CHAIRMAN. Is there objection
to the request of the gentleman from
West Virginia?

There was no objection.
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PEATH OF A PRESIDENTIAL CANDIDATE

ot B pa, e e e

OR PRESIDENT ELECT

g

o

Interest in presidential succession 1/ has aiso given rise to
questions about what happens when a presidential candidate or a President
elect dies. The Constitution does not deal at all with the consequences of
death of a presidential candidate. It did not even deal specifically with

the consequencas of death of a President elect or Vice President elect until

A SR AR SR 1

.~

5

the adoption of the 20th Amendment in 1933. 2/

Death of a Presidential Candidate

Because the President and Vice President are not really elected
until the Electoral College meets, the death of a candidate before that
time is of no constitutional consequence. 3/ This is true evea if the
person apparently elected President or Vice Presiden' in November should

thereafter die.

1/ See Celada, Presidential Succession: A Recurrent Problem, CRS multilith
464/229, updated Decemb:r 9, 1968,

2/ Section 3 of the 20th Amendment provides as follows:

Sec. 3. If, at the time fixed for the beginning of the term of the Presi-
dert, the President elect shall have died, the Vice President elect shall
become President. If a President shall not have been chosen before the

time fixed for the beginning of his term, or if the President elect shall
have failed to qualify, then the Vice President elect shall act as President
until a President shall have qualified; and the Congress may by law provide
for the case wherein neither a President elect nor a Vice President elect
shall have qualified, declaring who shall then act as President, or the
manner in which one who is to act shall be selected, and such person shall
act accordingly until a President otr Vice President shall have qualified.

3/ The 12th Amendment provides as follows:

The Electors shall meet in their respective states and vote by ballot for
President and Vice-President, one of whom, at least shall not be an inhabi-
tant of the same state with themselves; they shall name in their ballots
the person voted for as President, and in distinct ballots the person voted
for as Vice-President, and they shall make distinct lists of all persons
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Although the Constitution takes no account of the death of a

candidate, the rules of the major political parties do. 4/ 1If a candidate
dies, either before the Novemter election or before the Decemter meeting

of the Electors, the party's nitional committee is authorized to fill the

FOOTNOTE 2/ cont 'd

voted for as President, and of all persons voted for as Vice-President,

and of the number of votes for each, which lists they shall sign and’
certify, and transmit sealed to the seat of the government of the United
States, directed to thz President of the Senate; -~The Presideat of the
Senate shall, in the wresence of the Senate and House of Representatives,
open all the certificates and the votes shall then be counted; --The

person having the greatest number of votes for President shall se the
President, if such number be a majority of the whole number of Electors
appointed; and if nc person have such majority, then from the persons

having the highest wumbers not exceeding three on the list of thyse voted
for as President, the House of Representatives shail choose immediately,

by ballot, the President. But in choosing the Prerident, the votes shall

be taken by states, the representation from each state hz2ving cne vote;

a quorum for this purpose shall consist of a member or members from two-
thirds of the states, and a majority of all the states shall be necessary

to a choice. And if the House of Representatives sh=2il not choose a Presi-
dent whenever the right of choice shall devolve upon them, before tte fourth
day of March next following, then fthe Vice-Presiient shall act as Prasident,
as in the case of the death or other constitutional disability of fhe Presi-
dent., =--The person having the greatest number of votes as Vice-President,
shall he the Vice-President, if such number be a majority of the whole
number of Electors appointed, and if no person have a majority, then from
the two highest numbers on the list, the Senate shall choose the Vice-
President; a quorum for this purpose shall consist of two~thirds of the
whole number of Senators, and a majority of the whole number shall be neces-
sary to a choice. But no person constituticnally ineligible to the office
of President shall be eligible to that cf Vice-President of the United
States.

The Charter of the Democratic Party specifically provides that the Democra=-
tic Nationai Cormittee shall £ill such vacancies:

. ARTICLE THURER
Democratic National Committss

Ssction 1. The Democratic Nacional Cosmittee shall have ganersl
vespensibility for the affairs of the Democratic Party betveea Mational
Conventions, subject to the provisionus of this Charter and to the resolu-
tions or other actions of the Mational Convention. This responsibility
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vacancy. 2/ The practical, although not the nvcessary or legal, effect

FOOINOTE &/ cont'd

shall include: (1) fesuing *he Call to the National Convention; (1) con-
ducting the Party's Presidential campaign; (1ii) filling vacsancies in the
nomjnstions for the offices of Presjcent and Vice President; (iv) forsulat-
iog end disseminsting statements of Farty policy; (v) providing for the
alection or sppointment of a Chairperson, an Exscutive Vice Chairperson of
the opposite sex, & Second Executive Vice Chatirperson, a Treasurer, a
Secretary and other appropriate officers of the National Committee and for
the filling of vacancies; and (vi) all other actions Decassary or appro-
priate im order to carry out the provieicus of this Charter and the objec~
tives of the Democrastic Party.

[emphasis added)

The reference in the Republican Party Rules is made only in
passing, in Rule 28:
RULE NO. 28

The first meeting of the National Commitice shall
take place within fifieen (15) days afier (he convening
of the National Convention electing such Commutiee.
upon te call of 1the member semler in lime of service
upon the previous National Comr!nuee; and there-
after upon call of the Chairman, or,in case of vacancy
in the Chairmanship, upon call of the Vice Chairman.
senioc in time of service on 1the National Commuttee.
but such call shall be issued at least ten (IO) days in
advance of the date of the proposed meeting. Pro-
vided. however, that P g
Prezdsal or Bapahicag cpmbidute for Vice Presidemt,

gs_only Bve (3) (avs eatice of (he purpose, date,
;‘:W Upon

wniten petition of sinteen (16) or more memben of
the Mational Commities, represeating not less than
rixteen (16) Stater, filed jointly of up.utgly with the
Chairman, asking for s meeting of the Nationsi Com
mmiice. @ shall be the duty of the Cpgnrmn _within
1:n (10} days from r=ceint of said petition to issue o
<sll for a meeting of the National Committee, to be
aeld in a city to be designuted by the Chairman, the
date of such calied meeting to be not later than
twer.ty (20) days or earlier than ten (10) days from
the date of the cal\,

(Emphasis added)

5/ In 1912,, the Republican candidate for Vice President, Jawes $. Shermaa,
di2d on October 30, before election day. It was not until after clection
day, however, that the "epublican National Committee determined that the
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of th:se ruies as "o permit a political party to chocse the President if
its asparentlv successful candidate dies between the November election and
the Decembec meeting of the Electoral College.
This is ..ot the necessary or legal result because the Electors chosen
in November are, from the Faderal constitutional viewpoint, free to vote for

anycre they please as President ard Vice President, Ncither the names nor

the parties of the persons they elect need have appeared on ballots in any
State in the nation. This is the practical eifect, however, because it is
the custom for Electors to vote for the candidates chorcn by their own
political party., Nineteen States and che District of Columbia have legis~
lation that attempts to give that custom the forze of law by requiring the
Electors to pledgé their votes for particular party canaidates or in some
other way, E/ and most others have party rules to that effect. The courts

have indicated, however, that the Statzs cannot speciticaily enforce such

FOOTNUTE 27 cant'd

Revublican Electors should vote for Nichoias Muriay Butler. See Wiimer=
ding, Jr., 1ne Electoral Coullege, 182 (Rutgers University Press, 1958},
Tn 1860, Benjamin Fitzpatrick, nominated for Vice President on the
Democrat ¢ ticket, declined . he nomination cnd the national _ummittee
nominatei Herschel V., Jonnson., See David, Goldman and Baia, The Poii-ics
of National Party Conventions, 389 (Brookinge, 1960). -

6/ Alaska Statutes, §§15.30.040, 15.30.090; California Llection Code, §24105;
Colorady levised Statutes, §1=-17-101; Connecticut General Statutes, §u=176;
Dictrict of Columbia Code, §1-1108(g); Florida Statutes, §§10%.0:11, 103,021;
Hawa‘i Revised Statutes, §14-28; Maine Revised Statutes, Title 21, 51184
(1)(A); Maryland Code, Title .3, §20-4; lassachusetts Gereral Laws, Crap.
53, §5; Nevada Revised Statutes, §298.030; New Mexico Statutes, §3-15-9;
North Carolina General Stacutes, §163-212; Ohio Revised Code, §3505.40;
Oklahoma Statutes, Title 26, §10-102; Oregon Revised Statutes, §248.2335;
South Carolina Code, §23-577.1; Tennessee Code, §2-1504; Virginia Cod:=,
§24.1~162; Wyoming Statutes, §22.1-274.
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pledges and votes cast in violation of them are valid. 7/

Death of a President Elect

Once the Electors have marked their ballots.and transmitted their
certified lists of votes cast to the President of the United S;ates Senacé,
;he persons for whom they have voted are no longer candidates to be replaced,
should anything happen to them, by party committees or conventions. If they
have received a majority of the electofal votes they are the President elect
and Vice Prgsident elect, to be replaced in ac-ordance with the provisions
of sectzion 3 of the 20th Amendment.

When a President elect dies before inauguration day, the Vice
President elect becomes President, and the résulting vacancy is filled
following inauguration day under procedures established by section 2 of the
25th Amendment, adopted in 1967. 8/ If no Presidenf is elected, or if the
President elect fails to qualify, the Vice President elect acts as President
until a President qﬁalifies. If the Vice President elzct dies prior to

inauguration day, a vacancy exists, which is likewise filled following the

7/ Although tnere has been no judicial holding on this pouint, see the com~

~ ment in Ray v. Blair, 343 U.S. 214, 230 (1952). 1In 179% a Federalist
Elector from Pennsylvania voted for Jefferson, the Repubiican candidate.
In 1820, a New Hampshire elector who was expected to vote for James
Monroe cast his vote instead for John Quincy Adams. In 1968, one elector
pledged to Richard Nixcn cast his vote instead for George Waliace. 1In
each case the vote cast was considered a valid one and was counted, al-
though not without much debate in the instance following the 1968 elec~-
tion [see 115 Cong. Rec. 197~246, Jan. 6, 1969]). ’

8/ Section 2 of the 25th Amendment provides as follows:
Section 2. Whenever there is a vacancy in the office of the Vice Presi-

dent, the President shall nominate a Vice President who shall take office
upon confirmation by a2 majority vote of both Houses of Congress.
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inauguration of the President in accordance with the 25th Amendment. Lf
both the President elect and Vice President elect die or fail to qualify,
then the Speaker of the Fouse of Representatives acts as President In accord-
ance with the provisions of the Presidential Succession Act of 1947, 3 U.S.C.
§19. 9/

The result is the same wnether the death of a President elect or
Vice President elect occurs before or after the date on which the electoral
votes are opened and ccunted in the presence of Congress, In discussing the
death of a winning candidate between the meeting of the Electoral College
and the meeting of Congress to count the votes, a House Commitiee, reporting
on the resolution which became the 20th Amendment, suid:

An analysis of the functions of Congress indicates that

no discretion is given and that Congress nust declare

the actual vote. The votes at the time they were cast

were valid . . . Consequently, Congress would declare

that the deceased candidate had received a majority of

the votes. H.Rept. 72-345, p. 5 (1932).

Death Between Candidacy and Election

A meetiﬁg of the Eiectoral College does not necessariiy result in the
naming of & President clect and Vice PfesidenL elect, None of the candidates
for one or both of those offices may have received a majority of electoral
votes. If this should happen in the balloting for President, the House of

Representatives is to choose a Presideat from among the three persons having

9/ An interesting situation would exist if the President elect and Vice Presi-
dent elect were also the incumbent President and Vice President and both
of thiem died before the new Congress convened on January 3. Under the pro-
visions of the Presidential Succession Act of 1947, ?* U.S5.C. §19, the
Speaker of the old Congress would act as President until noon on January 20
when he would be replaced by the Speaker elected by the new Congress.
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the highest numbers of electoral votes. If it happeas in the balloving for

Vice President, the Senate is to choose a Vice President from the two persons

having the highest numbers of votes.

The death of any of the persons from whom either the louse and

Senate 18 to make its selection presents problems different from those caused

by the death of a candidate or a President elect. Prior to the adoption of

the 20th Amendment. Congress could do no more than make its selection from

among the survivors. Rep. Lozier described the constitutional situation,

during the debate on the proposed 20th amendment:

In 1924 suppose there had been a deadlock in the Elec~
toral College, no candidate having a majority. Then

the election would have been thrown in to tne House

« « o Also, suppose that between the time of the meeting
of the Electcral College and the time the House met to
elect a President, President Coolidge had died. Under
the Constitution, you Republicans, voting by States

when yout names were called, would have been in a very
serious predicament. Mr, Coolidge being dead, you would
not have had the privilege of voting for some other Re-
publican for President, altnough the Republicans might
have had, as they did have, a tremendous popular majority
in the November. 1924, Presidential election. You would
have been bound by the straight-jacket provisions of the
Constitution and been compelled to vote for either John
W. Davis, or Robert M, LaFollette, . . . 75 Cong. Rec,
3833 (1932).

Although section & of the 20th Amendment 12/ authorizes Congress to

sy 00 o

10/ Section 4 of the 20th Amendment provides as follows:

Section 4., The Congress may by law provide for the case of the death

of any of the persons from whom the House of Representatives may choose

a President whenever the right of choice shall have devolved upon themu,

and for the case of the death of any of the p-rsons from whom the Senare
may choose a Vice President whenever the right of choice shall have de -

volved upon them,
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change this situation by law, Congress has nof yef done so and the situatipn
remains as Mr. Lozier described it in 1932, 1If the House is in a strait-
jacker, it is difficult to deséribe the predicament of the Senate. Siﬁce it
must choose from among only two candidates, if one of them dies, the survivor
.is the only person eligible to be chosen.
Summar

If a candidate dies at any time before the E}ectoral College meets,
his party may name his successor and thé electors of his party are likely
to vote for that successor although the Federal Constitution does not require.

them to.

If the President elect dies “~fore inguguration day, the Vice Presi-

dent elect becomes President. The resulting vacancy in the office of Vice
President is filled in accordarce with the 25th Amendment.

If the Vice President elect dies before inauguration, a vacancy
exists in the sffice, and is likewise filled following inauggrétion day under
procedures established by the 25th Amendment.

If both the President elect and Vice President elect die before
inauguration day, the Speaker of the House acts as President under the provi-
A sions of the Presidential Succession Act of 1947, 3 U.S.C. §19.

Congress is authorized to provide by law for the sf:uqtion in which
one of the persoﬁs from whom the House is to choose a President or the Senate

is to choose a Vice President has died, but it has not yet done so.















