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J. Roberts V'
U.S. Department of Justice

Office of Legal Counsel

Office of the Washington, D.C. 20530
Deputy Assistant Attorney General

DEC | 3 1983

MEMORANDUM FOR FRED F. FIELDING
COUNSEL TO THE PRESIDENT

Re: Consistency of Textile Industry/Labor Proposal
With Arrangement Regarding International Trade in
Textiles and Related U.S. Bilateral Agreements

You have asked us to provide you with an analysis whether
the textile industry/labor proposal for guidelines for imple-
mentation of U.S. rights under textile agreements, attached to
this Memorandum [hereafter "the Proposal"], is consistent with
the United States' legal obligations under the Arrangement
Regarding International Trade in Textiles of Dec. 20, 1973, 25
v.s.T. 1001, T.I.A.S. No. 7840, extended by Protocol of Feb.
1, 1978 and Protocol of Dec. 22, 1981 [hereafter "Multi-Fibre
Arrangement" or "MFA"] and related U.S. bilateral agreements.

As you know, we have not had time to examine the issue
exhaustively. Our preliminary view is that the Proposal, as
currently worded, contains numerous ambiguities and inconsis-
tencies. However, if the Proposal can be modified to eliminate
these ambiguities, we believe that it could be defended in a
United States court against the charge that it is inconsistent
on its face with those international agreements. We can
envisilion situations in which the Proposal might be applied in
a manner inconsistent with those agreements, however, should
its implementation not be rigorously supervised. For this
reason, we cannot render an unqualified opinion at this time
that a modified Proposal would be consistent with U.S.
international obligations in all circumstances, although we
believe it would be defensible in a court if applied within
guidelines which we discuss in more detail in Parts III and

IV of this Memorandum.
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I. BACKGROUND

Since 1974, the Multi-Fibre Arrangment has been the prin-
- —cipal multilateral arrangment—for the supervision; management, -
and control of international textiles trade. See generally
Perlow, "The Multilateral Supervision of International Trade:
Has the Textiles Experiment Worked?", 75 Am. J. Int'l L. 93
(1981). The MFA establishes an international regime within
the framework of the General Agreement on Tariffs and Trade
("GATT") to govern the imposition of textile trade restraints.
A number of supervisory organs, most prominently the Textiles
Surveillance Body ("TSB"), supervise that regime. The People's
Republic of China is not an MFA member.

The MFA's central provisions are Articles 3 and 4 and
Annexes A and B. Broadly speaking, Art. 3 permits a partici-
pating importing country to impose unilateral or bilateral
import restraints, if, in the "opinion" of the importing
country, its "market . . . 1s being disrupted by imports" of
certain textile products "not already subject to restraint."
Art. 3(3). Art. 4 additionally permits member nations to
conclude bilateral agreements imposing import restraints
based upon a somewhat looser factual trigger -- the existence
of "real risks of market disruption." Art. 4(2). Annex A to
the MFA sets forth the conditions justifying the determination
of a situation of "market disruption;" significantly, however,
it does not independently define when a "real risk of market
disruption" exists.

In general, an MFA country may not impose import restraints
under either Arts. 3 or 4 unless it has first made a “call,"
or request for consultations, upon the country whose exports
are allegedly disrupting its market. Under Art. 3, each such
request for consultations "shall be accompanied by a detailed
factual statement of the reasons and justification for the
request, including the latest data concerning elements of
market disruption." Art. 3(3). An importing country that
requests consultations under Art. 3 then has 60 days 1in
which to reach a mutual understanding or bilateral agreement
with the exporting country fixing an import restriction at a
level not lower than that indicated in a detailed formula set
out in Annex B to the MFA., See Art. 3(5)(1i). 1/ Failure to

1/ Moreover, "[1i]n highly unusual and critical circum-
stances," where imports of textile products during the sixty-day
period "would cause serious market disruption giving rise to
damage difficult to repair," the importing country may apply
temporary unilateral restraints at a level higher than that
indicated in Annex B. See Art. 3(6).




reach such an agreement entitles the importing nation uni-
laterally to "decline to acecept-imports“ of the disruptive
products at a level not less than that provided for in Annex
B. See id.

Art. 4 further authorizes importing countries to conclude
bilateral agreements "on overall terms . . . more liberal
than measures provided for in Article 3," Art. 4(3), in order
"to eliminate real risks of market disruption (as defined in
Annex A)." Art. 4(2). Pursuant to Section 204 of the Agri-
cultural Act of 1956, as amended, 7 U.S.C. § 1854 (1982), 2/
the United States has negotiated numerous hilateral agreements
under Art. 4, most of which contain "call" or consultation
mechanisms analogous to those found in Article 3 of the MFA.
Since 1977, the use of bilaterally negotiated agreements
under Art. 4 has "increasingly overshadowed resort to unilateral
measures" under Art. 3 to the extent that "bilateral restraint
agreements have become virtually the sole means of controlling
textile trade." Perlow, supra, 75 Am. J. Int'l L. at 115.

The factual trigger for imposition of Art. 3 restraints
is "market disruption" "in the opinion of [the] importing
country." Annex A declares that "[t]he determination of a

2/ ~ That section provides:

"The President may, whenever he determines

such action appropriate, negotiate with represen-
tatives of foreign governments in an effort to
obtain agreements limiting the export from such
countries and the importation into the United

States of any . . . textiles or textile products,
and the President is authorized to issue regulations
governing the entry or withdrawal from warehouse

of any such . . . textiles, or textile products to
carry out any such agreement. In addition, 1if

a multilateral agreement has been or shall be con-
cluded under the authority of this section among
countries accounting for a signficant part of

world trade in the articles with respect to which
the agreement was concluded, the President may

also issue, in order to carry out such an agreement,
regulations governing the entry or withdrawal

from warehouse of the same articles which are

the products of countries not parties to the
agreement. . . ."
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situation of 'market disruption' . . . shall be based" upon
three elements: (1) the existence of serious damage to domestic
producers or the actual threat thereof (2) demonstrably - '
caused by 3) two factors that "generally appear in combination.”
Those factors are: (1) rapid import growth, or "a sharp and
substantial or imminent increase of imports of particular
products from particular sources," Annex A, ¥ II(1), and (2)

a price gap, i.e., an offering of the imported products "at
prices which are substantially below" prevailing market

prices. Annex A, 4 II(ii). Annex A further specifies that

the existence of "damage," the first element of market dis-
ruption, shall be based on examination of ten "“appropriate
factors having a bearing on the evolution of the state

of the industry in question," "[n]o one or several of [which]
can necessarily give decisive guidance." Annex A, { I. The
consultation clauses in most bilateral agreements negotiated
under Art. 4 generally incorporate the "market disruption"
standard found in the MFA.

The present controversy arises out of a countervailing
duties ("CVD") petition filed against the People's Republic of
China ("PRC") in the summer of 1983 by the four major U.S.
textile industry groups. The petitioners argued that the
Government of the PRC had conferred a subsidy upon Chinese
textile export trade, justifying imposition of countervailing
duties under § 303 of the Tariff Act of 1930, 19 U.S.C.

§ 1303 (1982), upon Chinese textiles imported into the United
States. The industry petition raised the novel legal gquestion
whether countervailing duties should be imposed upon goods
produced in a government-owned non-market economy that maintains
a dual exchange rate.

The Commerce Department held hearings on the question in
November, 1983, and was obliged by statute to issue a preliminary
decision by December 7, 1983 on the question whether a subsidy
had been conferred. While hearings were pending, the PRC
warned publicly that it would regard imposition of counter-
vailing duties as a breach of U.S. assurances that no limits
would be imposed upon Chinese textile imports above and
beyond those agreed upon in a five-year bilateral textile
agreement concluded between the two countries on August 19,
1983. It was also reported that U.S. imposition of counter-
vailing duties upon PRC textile imports could possibly jeo-
pardize a planned exchange of visits by the heads of state
of the U.S. and the PRC.

Shortly before the Commerce Department's decision was to
issue, Commerce Department and industry representatives
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negotiated the attached seven-point Proposal, whereby the
petitioners agreed to withdraw their CVD petition in exchange
for the Administration‘'s adoption of new domestic guidelines
to implement U.S. rights under its international textile
agreements.,

As Chairman of CITA, the interagency Committee for the
Inplementation of Textile Agreements, 3/ the Commerce Department
agreed to adopt the Proposal on an ad referendum basis. Upon
referral, however, three CITA agencies -- the Departments of
State, Treasury, and the United States Trade Representative
-- opposed adoption. The Commerce Department then negotiated
an interim agreement whereby the industry petitioners agreed
temporarily to withdraw their CVD petition, on the condition that
if no settlement were reached by December 16, 1983, petitioners
could refile and receive an expedited ruling. On December 6,
1983, the Commerce Department sought our advice on the question
whether the Proposal is facially consistent with the MFA and
related U.S. bilateral agreements. On December 7, the Department
withdrew its request. Your Office has now sought our advice
on the same question.

II. AMBIGUITIES IN THE LANGUAGE OF THE MFA
AND THE BILATERAL AGREEMENTS

Before examinining the Proposal, we must note some of the
ambiguities in the definition of "market disruption" contained
in the MFA and bilateral agreements negotiated under it.

First, the language of Annex A offers no guidance as to
whether the first element of market disruption -- "the existence
of serious damage to domestic producers or actual threat thereof"
-- must be shown on a case-by-case and product-by-product

3/ Executive Order No. 11651, 37 Fed. Reg. 4699 (Mar. 4, 1972),
as amended by Exec. Order No. 12188, 45 Fed. Reg. 989 (Jan. 4,
1980), delegates the President's authority to supervise the
implementation of United States textile trade agreements to
CITA, which is chaired by the Commerce Department and comprised
of representatives from the Departments of State, Treasury,
Commerce, Labor and the United States Trade Representative.

With certain exceptions, Section 1l(b) of Exec. Order No., 11651
provides that CITA may not take actions to which a majority

of the voting members object.




basis as a prerequisite to each and every request for consul-
tation. An alternative possible construction of Annex A would
be that a whole series of calls may be justified-by a gener-
alized showing that, under the ten factors stated in Annex A,
Yy I, adverse economic conditions prevail throughout the
domestic textile industry.

Second, Annex A nowhere specifies how direct a "causal
link” must be shown between damage or threat of damage to
domestic industry and the two causal factors -~ import growth
and price gap -- stated in Annex A, ¢ II. Third, Annex A's
statement that those two causal factors "generally appear 1in
combination" leaves ambiguous whether both must be proven in
any particular case, or whether proof of one of the causal
factors would be sufficient,

Additional areas of ambiguity arise when the consultation
clauses in Art. 4 bilateral agreements are examined. In at
least three respects, those clauses appear to give contracting
parties greater discretion to make calls than does Art. 3
standing alone. First, a number of these clauses state that
consultations may be requested when the importer "believes"
that imports threaten to impede the orderly development of
bilateral trade. Second, a number of these clauses state
that consultations may be reguested not only in the event of
market disruption, but also when there is a "threat" thereof.
Third, Art. 4(2) of the MFA itself declares that bilateral
restraints negotiated under its terms need not address actual
market disruption, but should "eliminate real risks of market
disruption." (Emphasis added.)

Taken together, these three qualifying factors could be
construed to allow an importing country considerable flexi-
bility to request consultations. While under Art. 3, an
importing country may request consultations only when, in 1its
"opinion," "market disruption" exists, under Art. 4 bilateral
agreements, an importing country may request consultations in
circumstances where it "believes" that foreign imports would
create "real risks" of a "threat" of "market disruption," a
phrase itself defined in terms of a "threat of serious damage"
to domestic producers.

These ambiguities in the MFA and the bilateral agreements
make it exceedingly difficult to predict whether the TSB
would declare any particular request for consultation inconsis-
tent with the MFA. 1In our view, however, the existence of so
many ambiguities regarding the proper interpretation of the
MFA reduces the likelihood that any prospective guidelines
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for requesting consultations -- particularly calls made
pursuant to Art. 4 bilateral agreements -- would be declared
inconsistent on their face with the MFA.

III. AMBIGUITIES IN THE TEXTILE INDUSTRY/LABOR
PROPOSAL

Like the MFA, the seven-paragraph Proposal attached to
this Memorandum employs many ambiguous terms. These
ambiguities raise questions regarding its proper interpretation.

For example, as currently drafted, the Proposal leaves
unclear exactly which government agencies will be bound to
obey its conditions. While paragraphs 1, 3, and 4 purport to
bind "the Government," paragraph 2 expressly binds only
"CITA," while paragraph 7 binds only the Departments of
Commerce and Treasury. This raises the question whether CITA
and the Government are interchangeable for purposes of the
Proposal, or whether the Proposal intends or anticipates
action by agencies other than the CITA members.

Similarly, the Proposal leaves unclear exactly which
countries the Government should take action against. Each
sentence in paragraphs 3 & 4 refers to "growing low-wage
suppliers" without specifying exactly who those suppliers
are, Paragraph 4 discusses product/categories that are
"already import impacted in which imports exceed 20 percent
of U.S. production in that category" without defining the
phrase "already import impacted.” Nor does that langage
clarify whether the clause "in which imports exceed 20 percent
of U.S. production" is intended to define a subcategory of
“import impacted" product categories, or whether that clause
is simply redundant.

The Proposal likewise leaves ambigquous exactly what
types of government action are being contemplated. Each
paragraph of the Proposal refers to a different form of
government action. See, e.g., 4 1 ("action to establish

import limits"), ¥ 2 ("request consultations . . . to establish
limits on imports”), 44 3 and 4 ("act to limit imports),
Y 5 ("E-system calls on each supplier will be made"), ¢ 6

(called categories "shall remain under control"), ¢ 7 ("develop
an import licensing system"). If, for example, the phrases
"act to limit imports" and "take action to establish limits™

in paragraphs 1, 3, and 4 are intended to mean "will request
consultations," we see no reason why the more precise term
should not be used (as it already is in paragraph 2). Nor do
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we understand whether the phrase "shall remain under control"
in paragraph 6 1s meant to encompass only requests for consul-
tation, or quantitative import restrictions and other forms

of import control as well.

Similar comments and questions could be raised with re-
spect to virtually every individual paragraph of the Proposal.
What, for example, is the proper relationship between the
first and second sentences of paragraph 3? If the second
sentence is intended to limit the first, the point could be
made more clearly by inserting the word "only" between "sup-
plier"” and "when imports" in the second sentence. In much
the same way, 1f the second sentence of paragraph 4 is meant
to limit the first, that point could be clarified by inserting
the word "these" between the words "taking" and "actions."
Finally, paragraph 5 must be reworded to clarify the relation-
ship between the clause beginning with "and" and the rest of
the sentence. These ambiguities have the combined effect
of making the Proposal particularly difficult to understand.

For three reasons, we see no advantage -- and numerous
serious disadvantages -- in preserving the existing ambiguities
in the wording of the Proposal. First, differing interpretations
of the terms of the Proposal would engender confusion among
the agencies charged with implementing it. Second, the
ambiguities in the Proposal would enhance, rather than reduce,
the likelihood of domestic litigation if the industry groups
and the Government held markedly different understandings of
the Government's obligations under the Proposal. Third,
preservation of certain language would render the Proposal
more vulnerable to the charge that it prima facie violates
particular provisions of the MFA and U.S. bllateral agreements.
E.g., compare Proposal 4 6 (once a product category 1is called,
i1t shall "remain under control for the life of the bilateral
agreement") with MFA Art. 3(8) and Art. 8(d) of the Agreement
between the Government of the United States of America and
the People's Republic of China relating to Trade in Textiles
and Textile Products of August 19, 1983 (setting durational
limits of one year on certain import restraints imposed after
consultations).

IV. FACIAL CONSISTENCY OF A MODIFIED PROPOSAL WITH
THE MFA AND BILATERAL AGREEMENTS

If the Proposal is redrafted or modified to eliminate its
ambiguities, the relevant question would be whether the
modified Proposal could be defended as facially consistent
with the MFA or the bilateral agreements.

In addressing this question, we confine our analysis to
Paragraphs 3 and 4 of the Proposal, which we understand
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to be i1ts major substantive provisions. Those paragraphs
provide benchmarks that would automatically trigger calls on
particular products from particular sources when growth in
total imports in certain product categories or the resulting
import/domestic production ratio exceeded certain fixed
percentages and imports from particular countries in those
categories reached certain minimum consultation levels,

We address only those legal challenges to such provisions

as might arise in a United States court, as opposed to the
TSB or some other international forum. 4/ In our view, the
most likely claim would be that Section 204 of the Agricultural
Act of 1956, see note 2 supra, authorizes the President, or
his delegate {CITA), only to act domestically "to carry out"
our international textile agreements. This argument would
assert that the Government lacks statutory authority to
"carry out" our international obligations by a procedure that
is facially inconsistent with those obligations. 5/

4/ We do not address the questions whether the Proposal, if
adopted, would be challenged in the TSB or another international
forum, and if so, whether those international bodies would
resolve those challenges based upon considerations other than
purely legal ones. In our view, the CITA agencies are better
situated than this Office to advise you regarding these

policy gquestions.

5/ As a threshold matter, we must note that a United States
court would have to consider and dispose of numerous
jurisdictional and justiciability issues before it could con-
sider this question on the merits. 1In American Association
of Exporters and Importers- Textile Apparel Group v. Unlted
States, No. 82-11-01581 (U.S. Ct. Int'l Trade, 1982), a
domestic textile industry group has asserted numerous facial
challenges to the existing procedures whereby the United
States Government initiates and pursues negotiations with
foreign governments regarding international trade in textiles.

In addition to the question whether the existing program
exceeds the President's statutory authority to "carry out"
our international agreements under Section 204, the Justice
Department is actively litigating the questions whether the court
lacks subject matter jurisdiction, whether plaintiff failed
to exhaust administrative remedies, whether plaintiff lacks
standing, and whether plaintiff's claims are nonjusticiable
because their adjudication would require judicial intrusion
into the Executive's negotiation and implementation of inter-
national agreements.
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In such a context, we believe that the Executive Branch
could reasonably argue that adoption of an automatic trigger
mechanism for initiating consultations, as opposed to an
automatic trigger mechanism for imposing permanent import
restraints, is not facially inconsistent with either the MFA
or U.S. bilateral textile agreements. One such argument would
proceed as follows:

The MFA accords participating importing countries considerable
discretion in establishing internal procedures governing the
issuance of calls, particularly when those calls are made
under bilateral agreements negotiated under Art. 4. See
Part II supra. Because Annex A defines "market disruption,"
but does not separately define “threat of market disruption"
or "real risks of market disruption,"” Annex A does not provide
the definitive standards for evaluating the legality of
prospective domestic guidelines governing the initiation of
consultations. So long as such guidelines reasonably reflect
the importing country's considered “"opinion" or "belief" that
certain levels of import growth or import penetration accurately
signal a "threat" or "real risk" of market disruption, as
that term is defined in Annex A, and so long as the importing
country subsequently takes a hard look at each of the factors
indicated in Annex A before imposing permanent import restraints
in particular cases, the use of an automatic trigger mechanism
for calls would be reconcilable with the MFA.

The foregoing argument necessarily makes four assumptions.
First, it assumes that adoption of the Proposal would not
require the automatic imposition of any permanent import
restraints upon any product categories. Second, it assumes
that each "triggered" consultation would address the question
whether permanent import restraints should be imposed at all,
as well as the question of the level of restraints to be
imposed. Third, it assumes that the United States has not
previously taken a position that temporary imposition of
import restraints during ongoing consultations constitutes
a prima facie violation of the MFA. 6/ Fourth and finally,

6/ We understand that EEC countries have concluded bilateral
agreements in the past containing "automatic trigger" clauses
authorizing the EEC to request immediate consultations

to agree upon quantitive limits when the imports of an unrestrained
product exceed a certain specified percentage of total imports.

See perlow, supra, 75 Am. J. Int'l L. at 117 n.110. We

therefore assume that the CITA member agencies can advise you

more fully as to any legal position that the United States
Government may have taken before the TSB with regard to this

issue.
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it assumes that CITA would not impose any permanent import
restraints on any product categories until the end of the
consultation process, and even then would impose permanent
restraints only in cases where detailed market studies sub-
stantiated both the existence of a threat of damage to domestic
producers based upon a careful examination of each of the ten
factors listed in Paragraph I of Annex A and a conclusion that
such threat of damage was demonstrably caused by the two

factors listed in Annex A, Paragraph 1II.
V. CONCLUSION

In sum, our preliminary view is that the Proposal should
be modified to eliminate existing ambiquities. Assuming (1)
that these ambiguities are eliminated, (2) that ambiguous
terms in the MFA and bilateral agreements are themselves
construed in a light favorable to the Proposal, and (3) that
the modified Proposal is implemented in the manner described
above, we believe that Paragraphs 3 and 4 of the Proposal
would be defensible in a United States court against a charge
that they were facially inconsistent with U.S. international

obligations.

In the event that the Proposal is modified, we would be
glad to advise you further as to whether we believe those
modifications are sufficient to resolve the ambiguities that
we have noted in this Memorandum.

Robert B. Shanks
Deputy Assistant Attorney General
Office of Legal Counsel

Attachment
cc: John G. Roberts, Jr.
Associate Counsel to the President
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(1)

(2)

(3)

(4)

(5)

(6)

PROPOSED EXECUTIVI. ORDER

The Government will immediately take action to establish
import limits on basket Categories 359, 369, 659, and 669
from Hong Kong, Taiwan, Scuth Korea. and the PRC.
Additionally, action will be taken on Ceteq.ry 459 for Korea
and 363 for India.

CITA will immediately request consultations with the PRC to
establish limits on imports in Categoriecs 638, 444, 442, 699
pt. (poiybags), 659 pt. (man-made fiber headwear), and 613.

The Government will act to limit imports from growing
low-wage suppliers in any product/category when total growth
in i1mports in that product/category is more than 30 percent
in the most recent year ending or the total growth in
imports would lead to an import to domestic production ratio
of 20 percent or more. These limits will be establishec on
any cgrowing low-wage supplier when imports from any such
supplier reach the minimum consultation level in that
product/categcery.

The Government will act to limit imports from growing
low-wage suppliers in any product/category already import
impacted in which imporis exceed 20 percent of U.S.
production in that category. In taking actions to limit
imports, the Government will limit &all growing low-wage
suppliers that have greater than the higher of the minimum
consultation level or 1 percent of total imports in any
category.

With respect to Hong Kong, Taiwan and South Korea, E-system
calls on each supplier will be made on any product/category
when E's issued in that particular product/category reaches
65 percent of the maximum formula level and in a category
with an 1/P ratio of 20 percent or more, or total imports or
anticipated total imports would increace the 1/F.

Once any category is called under the textile import
program, it shall remain under control for the life of the
bilaterel agreement that governs our textilie relations with

the called country.

ATTACHMENT A




(7)

The Departments of Commerce and Treasury shall develop an
import licensing system for implementation in calendar year
1984 to effectively monitor and contiol imports of textiles
and apparel from all sources.
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-

reguestizg csunicy to the O "-"-- of the ‘Ior..les Surveillsnc: Sciy.

4. I!, in the comsulteticn, there is sutual umcerstandiag thet t;':e situgticn
cells for restricziczs oz *-gde in ke textile praduct ccrcesmed, the lavel of
restriction shall te fixed st 2 level zct lewer tazn the lavcl.i::.‘.cz.tcd i
aanex 8. Detalls of tie cgrseaent rezched shall b¢ cozmmicated to the '3 ciles

.'L‘.a:zco ’c..y which shall detar=ime whether the egreexent is justilied ‘_".
aeec 2ance with the srovisions cf this asrexgesent,

ATTACHMENT B
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5. (1) 1If, bowever, after s period of sixty days froz tke date on vhich the
‘request bas been received by the participating exporting country or countries,
there has teer nc agreement either or the regquest for export restrairt or on
any alternative sclution, the recuesting participatirg country mey decline to
asccept icrorts for retantion froo the participating country or countries
referred to in paragrash 3 above of the textiles an? textile prcoducts
causing markst disrupticn (as defined in Annex A) at a level for the twelve-
oonth period beginmning on the day when tne request was received by the
participating excorting country or countrias not iess than the level
provided for in Annex B. Such level zay be acdjusied upwards to aveild undue
hardship to the commercial particizaats in the trade involved to the extert
possible comsistent with the purposes of this article. 4t the saze tize
the zatter shell be brougit for i=mediate attertion to the Textiles
Surveillance Body.

(42) However, it sha'l he opern for eithsr party to refer the natter to the
Textiles Surveillance Eody before the expiry of the period of sixty days.

(11i) In either casec the Textiles Surveillarnce Body shall promptly ccoduct
the examization of the metter ancd make asppropriete recoz=endaticrns to the
parties directly cozcerned witkin thisrty da2ys frem the date on wnich the
eatter is referred to it. Suck recommerdaticns shall also be forvarded to
the Textiles Committez and to the Gall Ccuncil for their informatisz., Upez
receipt cf such reccomendatisns tre participating courtries sozcerned should
Teview the Seasures taken or cecntecclatec with regard to their imstituticn,
conticustion, modificaticn or discontinuation. .

€. In kighly wnusual ead critical circu=stances, where i=morts of a textile
rreduct or products during the perdos of sixty deys refsrred tc in peragreph 5
atove would cause serious cerket disruption giving rise to dsmage difficult to
repair, the iaporting ccountry shall request the exporting country corcerzed to
co-operate i=mediiastely on a tilateral emergency basis to avoid such dacage, exd
shall, at the sace tizme, i=mecdiately co—unicste to the Textiles Susveillance
Body the full details of the situation. The couniries coccerned zay Take any
utually acceptable interin acrangazent thay deem necessary to deal with the
situstion without prejudice to consultstions regercing the matier under
paregrarh 3 cf this Article. In the event the: such iateri= srrangement is nct
Teached, tezpcrary rastraint measures nay be srplied at a level higher than that
indicated in Annex B with & view, in partisular, to avoidizg urdue Lardszip *o
the sommercial particizants in the trade involved. The i=porting ccuntry shell
give, except wkere possidility exists of quick delivery whick would uniermine
the purvose of suck measuce, at le2ast ore week's prior nctification of suck
action to the partizipating exporting country or countries ancd emter iatc, or
sontizue, consultations under paregraph 3 of this article. when a zeasure is
taker under this parsgrapz eitber party zay refer the zatter to the Textiles



TEX.NG/L
Fage 7

.

Survaillance Body. The Textiles Susveillance Body shall conduet its work in the

" manner provided fer in paragrerh 5 sbove. Upor receipt cf rececmendaticas Iron
the Textiles Surveillisnce Eody the pariicipating ioportirg country shall Tevisw
the zessures taien, and report thereor tc the Textiies Surveillance Body.

7. If recourse is hed to measures under this Artislisz, perticipating cowmtsies
stall, in introducing sucr zecasures, seek to avcid damage o the preduction azd
zarketing of the exporting couztries, anc pastlculerly cf the desveloping
sountriss, agd snall aveid any such messures taking a forz that cculd result in
the establishment of additioral non-tasifl perriers tc t-ed2 in textile products.
They skall, tkrovgh pre=st cconsultaticns, previde feoo suitatle procedures,
particulacly as regerds goods which heve been, or wnich are sbeut to be,shiprec.
Iz the atsence of agreexzent, the zatter =ay be referred tc the Toxtiles
Surveillarce 3ody, whickh sb2ll make tke appropriate raccmmeadations.

8. Measures takan under this A-ticle may bte iatrocducad for lirnitec perlods not
exceeding one year, subject to rezewal or extezsica for sdéitional periods cf
one year, provided that agreecert is reached Tetwesn the participeting courntries
directly concerned or such renewal or' extemsion. Ir such cases the provisicas
cf Annex B shell aprly. Zropcsals for reneval or extensicn, or =odifiszation or
elininaticn or any disagresnment therecn shall b2 sutzitted tc the Textiles
Surveillance 3ccy, whizh shall make tke aprropriete recomerndaitions. Hawever,
bilatersl cestrzint sgreecents unser trds artiszle mey be comcluded for periads
in excess of coe yeer iz scccrdencza with the provisions ¢f anczex 3.

9. Particizatizg countries skell keer under review any reassures <hey have tekez
wnder this article and skall afford eny participeting coustry er count-ies affactes
t7 such zeasurss, acdequate cpportunity for consultation with 2 viavw o the
elizi=ation of the zeasures as scor es possidble. They spail repcst froz tize to
tize, and in a=y case once a year, tc tke Textiles Surveillance Ecdy on the progres
cede i{n the eli=iratior of such zeasuves.

Apsizie 4

1. The particijeting countries skall £:1ly bear iz =i=d, in ithe cozduct of tkeir
trade poiicies in the field of textiles, that they are, tircugh the acceptance

of, or sccessisn to, this ArTangssent, co—=itzed to a3 mulisilsteral epprasch in the
seerch for solutions to the diffficulties that arise in <his fisld,

<. Ecwever, participating coustries 2ay, ccnsistently wizh the desic chjectives
exd princizles of this arvangezent, comclude tilatsrsl egreensnts on zutuelly
acceptabie terms i= crder, on the ore kard, <o eli=ingte resl sisks of =eriet
aisruptics (ss defined in Anmex A) in i=mcreing countsies and distuctice to the
textile trale of exgortizg ccuxtries, and on the other zand to ensure the expsasicn
and orderly develcp=ent of trade in textilos 20é the equitabla trestnent cf

participeting couatries.
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3, Rlateral agreenents =cintained under t.is irticle skall, on cvera.l terns,
ipecluding ba.a levals erd growth rat.s, bz acrs litera. then =m2agurss previdad
for in article 3 of ihis arrengsmert. Such ci.a‘e-a; agrsements shell b» designed
ard adninistered to facilitet: ths export in full of the levels srevidsd fer urder
such egreements and shall include provisions sssuring substantial flexibility fer
the conduct of trade thereunder, consistent vith ths need for crdarly expansion
of such trade 2rnd corditicns in the dcmestic marvat of the itporting counicy
cencerzed. Such previsiors shoull encorrass arees of tese lavel s, gTewth,
seccgmitice of the incr 28ing ;nter:nargea*;l;*y of netural, artiflical erd

shetic fihres, carry forward, carrycver, trazefers froz cre product greouplin
tc another ané such oither errangements 2g :ay t2 mutually satisfectory < e
parilas to such bilcteral ag?ee:-rts.

4. Tbe participatinsg ccuptries shall communisete tc the Textliles Su-veillance
3ody full details of agreszents entersd intc in terms of this article within
tzirty days cf their affective dats. 7Tha2 Taxtiles Surveillancz 3cdy shall be
informed prozptly vhen any suck agreexentis erc n-dificd or ciscontinued, Ths
Taxtiles Surveillenze 3cdy =2y =eke such recczerdations ag it deems epprecpriste
tc the partles concernad. .

Anticle S

Restricticns or imperts of textile prcducts usder the zrovisicrs cf Article 3
acd L shall te ad_i istered in & fl:xible ernd eguitedle manzer eand cver-
categosizaticn srell te evcided., Participetiyg co untriass shall, i» comnsltation,
Provide fer errangedents fer the ad=inisireticr of the quetas atd rastraint levels,
including the prorer sr-engement for allocetion of qustas ancng tn2 sxgerters, in
suck a Ay es %o fscilitete full utilizetic: of such quctes. The rerticizatirg
icperticg coumtry shouil tale full ecccust of such facters as estezliishad larif?
clessificsticn ard guentitative unite Sesed cn ner=al c~mcerciel precticss in
expost and izgsort transactions, both as regards fibrs cerrositiern end in terms of
cezzeting foo tha sa=e segmant of 1ts dezestic masies.

si-2:
‘-I - o - -
= s

. Racognizing the ctligeticns cf il porticizaiing eocuntries io sey special
attaziicn to ths nescs of the develcping countrizs, it shall te conmsidersd
apprerTiete ard consistent with eculty ctligeticns for thoss iop rt‘ug countriss
wiick epply restricticns wder this arTsugezent effzctizg the tredz of develcsisg
countries to rrovide ~ere fevourabdbls terms vith -egarﬂ to such riostricticrs,
izsludirg elerents sush as base l:vsl ard gErswth retes, than fcor cther countries.,
I2 the sese of daveloping soumtries vhose experte er~ 1.:9:3; sezlaot e
regtrictions a=d £ <h2 restriztions ere melntzinsd uzder this .or2ngazens,
poevisicas should te =zde f:r higher Guctes ard “iDerel growti ratas. It shall,
Ecwever, te torze in =ird thet trers shinul? be no umsue pradudice <o she interasts

cf estadlished suppliers or sericus distorticr in existing ;astoons of <rads,




ANNEX A TO MULTIFIBER ARRANGEMENT
Definition of Market Disruption

N
1. The deteruinaticn of a situation of * rket tfisruption!, a8 Teferred to in
tids arrangecient;: shall be buod on the eximtunce ©F serious’ dacage to donostic.
yproducers or actual throat thereof. ‘uch daiuyc must deuonatrably bo causcd by,
the focters act out 1.[ plra"rap}: II beiow ind not by factors’ such l‘a teohaologcal
chahges 6r changus ir. consyner prcf\‘:rencc. vhich arc instrunental in' owvitch s to
14ks and/or directly ocoupctitive products ade by the saze industry, or sinilar
factors.: The existence of daaage shall b #etorainod on the basis of ah bxeniing-
tion of the copropriate factors having e } sardig on the evolution of the statc cf
the industry in qucstion such as: turnovcr, narket shurc, profits, export.
perToragnce, ‘onployucnt, volune of disruptivc und other iaports, production, _
utilisation of capacity, productivity and um.stm.rtl "No one or -everu of thesc
ttctoh can ‘negcssarily giv'. dochive 'uid.ncc.. '
1. The factors uud.m, wket disruption. rcferred . to in parabraph I above ané
vhich generally sppoar in cdabination uro as ronown

(1) o sharp and substantiel incrcasc or hutnent mcruse of inports of particular
products fron p.rucular sources. Such an intinent incrcasc shall be'a
peasursble on. and shall not be dctirainud 'to exiet on the basis of”
allcgation, conjocturc or murc possibility arising, for exanple,. from th:
uist.u:cc of production cnpacity in the c.xportin; countrioa, )

(14) ume proaum ar¥c offured -t prices which arc oub'tanthlly balov thoae
provailing for sinilar goods of conpureble quality in the markst of the
dnporting country. 8uch prices ashall b coppared both vith the price for
- the doncstic product at comparadble stage of comaercial 'tranuction, and with
the priccs vhich nornelly prevail for such products sold in the ordinary
course of trade and under open nurket conditiona by othcr axportin., count.rm.s
h tbt. £~porti.n¢ country. _

IE. In Oonlider!.n. questions of " ritct d{sruption” account shall bc taken of the
intcrests of the .xporting country, espucially in rcyard to its stage of
developuent, the Laportance of the tiuxtdlc scetor to the! oconoqy. the amployment
situstion, ovcrall balence of trade In textilcs, tradc b.:unce with the inportin.
country mumw and’ ovsnn hlhncc ot puyncnt-. ) _

.
, .:.
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VERNER, LIIPFERT BERNHARD AND MSPHERSON
CHARTERED
SUITE 1100
1660 L STREET, N. W,

WASHINGTON, D. C. 20036

CABLE ADDRESS
VERLIP

(202) 452-7400

MEMORANDUM
TO: W. Ray Shockley
FROM: John D. Greenwald
Alan W. Wolff
Ann K. Simon
Elaine M. Frangedakis

DATE: December 9, 1983

SUBJECT: MFA-Conformity of the Proposed Executive Order

I. INTRODUCTION

The proposed Executive Order (Attachment A) represents a
commitment by the United States to more aggressively use its
international rights to eliminate market disruption or the risk
of market disruption. Neither the Multifiber Arrangement nor

U.S. domestic law poses any obstacles to the implementation of

the proposed Order.
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II. MARKET DISRUPTION IN THE TEXTILE APPAREL INDUSTRY

A. The Current State of Market Disruption

U.S. textile imports have recently increased at a very rapid
rate. This deteriorating position is evident from the table
below. Total imports, and imports from each of the five largest
sources, have each increased sharply in recent months, building
upon a substantial increase over the last year.

Year Year Change Change

Ending Ending Yr. Ending Jan-Oct Jan-Oct Jan-Oct 1982-
Source 10/82 10/83 10/82-10/83 1982 1983 Jan-Oct 1983

(mill sg. yds.) $ (mill sg. yds.) %
World 5906.1 7094.0 21 5007.1 6165.7 23.1
Taiwan 901.3 1189.2 31.9 785.1 1036.0 32.0
Korea 734.2 947.9 29.1 660.0 844.0 27.9
Hong Kong 861.7 931.9 8.1 710.3  799.5 12.6
PRC 670.9 748.7 11.6 573.7 651.8 13.6
Japan 525.6 617.2 17.4 431.6 537.4 24.5

Source: Major Shippers Report.

The surge of imports of textile products in general has had
a very substantial adverse effect on the U.S. industry,
particularly as it has come at a time of very little growth in

U.S. consumption. As imports have captured increasing shares of
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the U.S.

market, domestic shipments have fallen, profits have

dropped sharply, a significant number of plant shutdowns have

occurred, and unemployment has climbed:

U.S. mill fiber consumption fell from 11.6 billion
pounds in 1981 to 10.1 billion pounds in 1982. At 5.9
billion pounds for the first half of 1983, mill fiber
consumption remains lower than in the years prior to
1981.

While the average production of all manufacturing
industries in 1982 stood at 137.5 percent of the 1967
level, textile production was 124.4 percent, down from
135.7 percent in 1981. 1In June 1983, the index for all
manufacturing industries stood at 146.8, while that for
textile mill products stood at 142.0.

Total production of broad woven goods (cotton, manmade
fibers and wool) fell by 15.4 percent, from 15.2
billion square yards to 12.9 billion square yards,
between 1981 and 1982.

Textile sales fell 14 percent between 1981 and 1982,
and shipments fell from $52.3 billion to $49.34
billion.

Profits fell 26 percent between 1981 and 1982. The

average profit margin on textile sales before taxes
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averaged 2.1 percent in 1982, down from 2.4 percent in
1981 (compared with 3.5 and 4.8, respectively, for all
manufacturing industries).

Plant closings and lay-~offs pushed the unemployment
rate in March 1983 to 11.5 percent for the textile
industry, and 16.3 percent for the apparel industry.
Textile prices have risen very slowly compared to other
sectors. The producer price index for textile and
apparel stood at 204.6 percent in 1982 (with 1975 at
100), compared to 312 percent for all industrial
commodities. In July 1983 the index for textiles stood
at 205.1 percent, compared to 316.6 percent for all
industrial commodities.

The textile trade deficit has grown, climbing from $4.0
billion in 1980 to $5.7 billion in 1981, and $7.2
billion in 1982. 1/ The deficit in the first half of
1983, at $4.2 billion, was 33.5 percent greater than

the deficit in the first half of 1982.

1/ Textile Hi Lights (ATMI, March 1983).
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III. THE LEGAL STANDARD

A. The Multifiber Arrangement

The more active consultation policy described in the
proposed order would be well within the authority of the MFA, the
bilateral textile agreements that the United States has concluded
and U.S. law. While the MFA sets out several factors to be
considered in evaluating market disruption or risk thereof,
neither the Arrangement nor U.S. law specifies the extent to
which any of those factors must be present in order to substanti-
ate a claim, and both leave wide scope for administrative
discretion. Moreover, the protocol that emerged from the 1981
MFA renewal process recognized the need for stricter control over
imports, and expanded the ability of importing countries to limit
import growth.

Article 3:3 of the Multifiber Arrangement (Attachment B)
authorizes an importing country to seek consultations with an

exporting country "if, in the opinion of any participating

importing country, its market in terms of the definition of

market disruption in Annex A is being disrupted." Article 4:2
authorizes participating countries to conclude bilateral
agreements on mutually acceptable terms in order to "eliminate

real risks of market disruption.” While market disruption or the




Memorandum to W. Ray Shockley
December 9, 1983
Page 6
threat of market disruption is required under Article 3, actions
under Article 4 may be triggered by a risk of "serious damage or
threat thereof," for which no proof is required..Z/

The definition of market disruption, contained in Annex A to

the MFA, (Attachment C) is broadly worded..é/ Market disruption

is defined as either "the existence of serious damage to domestic

2/ See Perlow, The Multilateral Supervision of International
Trade: Has the Textiles Experiment Worked? 75 American
Journal of International Law, 93,102 (1981); International
Trade: Extension of the Multifiber Arrangement, 23 Harvard
International Law Journal 150 (1982).

3/ Little has been added in the way of further definition or
elaboration to the concept of market disruption as
originally expressed by a GATT Working Party in 1960. Based
on a report of the working party, a decision of the
Contracting Parties (Decision of 19 November, 1960, GATT,
BISD, 9th Supp. 26, 1961) stated that situations of market
disruption "generally" contain the following elements in
combination:

(i) a sharp and substantial increase or potential
increase of imports of particular products from
particular sources;

(ii) these products are offered at prices which are
substantially below those prevailing for similar goods
of comparable quality in the market of the importing
country:

(iii) there is serious damage to domestic products or
threat thereof;

(iv) the price differentials referred to in paragraph
(ii) above do not arise from governmental intervention
in the fixing or formulation of prices or from dumping
practices.
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producers"” or "actual threat thereof." The factors that cause
market disruption are (1) "a sharp and substantial increase or
imminent increase of imports of particular products from
particular sources,” or (2) those products being offered at
prices substantially below the prevailing price in the market of
the importing country. Both factors need not be present for
market disruption, as it is only stated that they "generally
appear in combination." 4/ '
The definition in Annex A to the MFA lists several factors

that are to be examined in determining the existence of serious
damage, but adds the qualification that "no one or several of
these factors can necessarily give decisive guidance”:

The existence of damage shall be determined

on the basis of an examination of the

appropriate factors having bearing on the

evolution of the state of the industry in

question such as: turnover, market share,

profits, export, performance, employment,

volume of disruptive and other imports,

production, utilization of capacity,
productivity and investments.

4/ The EC has taken the position that low prices alone can
cause market disruption. 1In its agreements with state-
controlled economies, the EC has included clauses that
provide for consultations triggered by low prices. Perlow,
p- 128.
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The discretionary wording of Article 3:3 ("if, in the
opinion of"), the fact that Article 4 requires only that a "real
risk" of market disruption exist, and the specific inclusion of
threat of serious damage in the definition of market disruption,
indicate that the threshold showing required for a request for
consultations is not intended to be a barrier to prompt action.
The market disruption definition of Annex A itself provides
importing countries with flexibility of action. The use of
phrases such as "no one or several of the factors having a
bearing on the evolution of the state of the industry can
necessarily give decisive guidance" and "[t]he factors causing
market disruption . . . and which generally appear in combination
are . . ." preserves the ability of a government to take action
whenever it believes action is necessary to alleviate or prevent
damage to its industry.

The Textiles Surveillance Body ("TSB") has not used its
review function to establish quantitative standards for showings
of market disruption. Although the TSB did provide a checklist
of relevant information (data concerning price, volume, injury,
products, due consideration of exporting countries' interests and

compliance with the requirements of Annex B), 5/ the TSB has not

5/ Com. TEX/SB/83, Annex (1975), as discussed in Perlow, p.
120.
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insisted on compliance, and parties have not always furnished

complete information. é/

B. Extension of the MFA

The Protocol Extending the Arrangement Regarding
International Trade in Textiles, concluded on December 22, 1981,
(Attachment D) included language intended to further expand the
rights of importing countries to use the market disruption
mechanism to impose unilateral or negotiated restraints on import
levels. Specifically, paragraph 4 of the protocol permits
importing countries to relate import levels to domestic
consumption growth rates in market disruption determinations:

Attention was drawn to the fact that
decline in the rate of growth of per capita
consumption in textiles and in clothing is an
element which may be relevant to the
recurrence or exacerbation of a situation of
market disruption.

Other provisions of the Protocol strengthened the ability of

importing countries to limit import growth by departing from

s/ Perlow, pp. 121, 122, 130. The TSB's failure to refine the
definition of market disruption results also from its
tendency to recommend that parties consult under Article 4,
rather than expressly deny a country the right to take
action under Article 3.
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agreed bilateral agreement levels. Paragraph 9 allows for
agreement to be reached on a lower positive growth level “in
exceptional cases where there is a recurrence or exacerbation of
a situation of market disruption,” and goes on to authorize any
“mutually acceptable arrangements with regard to flexibility.," in
cases involving a "heavily utilized guota with a very large
restraint level . . . accounting for a very large share of the
market."

Finally, the "anti-surge mechanism" contained in paragraph
10 of the Protocol allows importing countries complete freedom in
negotiating agreements to deal with "significant difficulties"
which "stem from consistently under-utilized large restraint

levels and cause or threaten serious and palpable damage."

cC. Practice under the MFA

In interpreting international agreements, reference is
properly made to the practice of the parties signatory to the

agreement..l/ In this instance, the practice of the European

2/ "The factors to be taken into account by way of guidance in
the interpretive process include . . . the subsequent
practice of the parties in the performance of the agreement,
or the subsequent practice of one party, if the other party
or parties knew or had reason to know of it." American Law
Institute, Restatement of Law 2d, Foreign Relations Law of
the United States § 147.
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Communities is most illuminating. The increased flexibility of
the renewed Arrangement is due largely to efforts of the European
Community, which has sought to legalize actual reductions in
guotas and greatly reduce import growth rates overall. §/ ;
The EC position during the 1981 renewal process resembled
strongly the EC position prior to the 1977 renewal. At that time
the EC announced a "stabilization plan" which involved placing
global ceilings on products, based on import penetration levels
for the product imported from all sources. 2/ For some products,
growth was limited to the growth rate of consumption, while
import levels for other products would be permitted to grow.
Shortly before the original MFA expired, the EC negotiated more
than 30 bilateral agreements which largely achieved the
objectives of the stabilization plan. The EC position was later
legitimized with the inclusion of the "reasonable departures

clause” in the 1977 protocol. 10/

8/ Reuters North European Service, January 1, 1982; The
Economist, December 25, 1982; Christian Science Publishing

Society, January 21, 1982.

2/ The European Community's Textile Trade, (EC Publication,
April 1981), p. 5.

Perlow, pp. 112-13.
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Some precedent for the EC position, and for that set forth |
in the proposed order, is provided by conclusions of the Cotton
Textile Committee under the Long-Term Agreement Regarding
International Trade in Cotton Textiles, the MFA's predecessor.
In 1963 the Committee provided some informal interpretations of

the market disruption concept. Included were acknowledgements

that (1) the relationship between volume of imports and volume of

domestic production is "implicit" in the definition of market
disruption and (2) account would appropriately be taken of the
performance of imports from a particular country as well as
"imports from all sources of the particular product or category
over a period of years." 11/

The EC approached the 1981 renewal talks from a position
which called for import growth over the next five years no more
than 1 percent greater than the growth in EC textile consump-
tion. The growth in EC consumption is approximately 1~2 percent
per year. 12/

Under the new extended Arrangement the EC has, in fact,

restricted import growth to levels which approach that goal.

_— Dam, The GATT Law and International Economic Organizations
(1970), p. 313.

lEV Business Week, July 27, 1981; The European Community's
Textile Trade (EC Publication, April 1981), p. 8.
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Paragraph 6 of the Protocol states that dominant exporters are

willing to cooperate in finding and contributing to mutually

acceptable solutions to problems caused by particularly high

import quotas. The EC has interpreted this paragraph to

13/

authorize absolute reductions in quota levels. —=

During the renewal negotiation, the EC stated that it would

allow imports to increase no more than 1 percent per year over

1980 levels, and that the levels for the dominant suppliers would

be cut back 10 percent over the four year period. lﬁ/ The most

recent EC-Hong Kong bilateral agreement does, in fact, reduce

preexisting quota levels.

Hong Kong quota levels for categories

of imports of most concern to EC producers were reduced between 5

and 8 percent in 1983. Beyond 1983, growth levels are as low as

0.1 percent. There are indications that Canada will seek to

renegotiate its agreements with the dominant exporters in order

15/

to obtain similarly restrictive terms. ——

23 Harvard Int'l Law J. 151 (1982); BNA Import Weekly No.
110 (Jan. 13, 1982), p. 342.

BNA Import Weekly, No. 117 (March 3, 1982).

Business Week, December 27, 1982, p. 39; BNA Import Weekly,

No. 109 (Jan. 6, 1982).
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Recent EC Council Regulations lé/ authorize consultations
where imports of products in a particular category from a
particular country exceed a specified percentage of total imports
of that product in the previous year. The percentages

established are at very low levels. The effect is to restrict

imports at close to current levels.

D. Bilateral Textile Agreements

The following market disruption provision, which
incorporates the MFA market disruption standard, is representa-
tive of bilateral textile agreements concluded by the United

States:

In the event that the Government of the
United States believes that imports from
Malaysia classified in any category or
categories in Annex A by Specific Limits are,
due to market disruption or a threat thereof
threatening to impede the orderly development
of trade between the two countries, the
Government of the United States of America
may request consultations with the Government
of Malaysia with a view to avoiding such
market disruption. The Government of the
United States of America shall provide the
Government of Malaysia at the time of the
request with data similar to that envisioned

16/ Council Regulation No. 3587/82 of 23 December 1982; Council
Regulation No. 3588/82 of 23 December 1982; Council
Regulation No. 3589/82 of 23 December 1982.
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in Annex A of the Arrangement Regarding
International Trade in Textiles which in the
view of the Government of the United States
of America shows (1) the existence of market
disruption, and (2) the role of exports from
Malaysia of the product or products concerned
from Malaysia in that disruption.

Thus, the bilateral agreements rely on the MFA market
disruption standard and do not qualify the President's authority

to act under the Arrangement, requiring only that data which, in

the view of the United States, shows the impact of imports from a

particular country.

E. Section 204

Section 204 of the Agricultural Act of 1956, which
authorizes the President to negotiate agreements (both the MFA
and bilateral agreements) and to take action to implement
agreements, was designed to give the President full scope to
exercise U.S. rights under the MFA. It is as broad a delegation
of authority from the Congress to the President as exists on
trade matters. The legislative history of Section 204 indicates
that Congress purposely delegated the broadest authority to the

President and expressly rejected stipulating procedures and/or
criteria for Section 204 actions, out of a concern over the

potential for disruption of U.S. textile and apparel markets. ll/

17/ See Cong. Rec. 6159-69 (April 10, 1962); Cong. Rec. B317-47

TMay 16, 1962).



Memorandum to W. Ray Shockley
December 9, 1983
Page 16

IV. THE PROPOSED EXECUTIVE ORDER
IS CONSISTENT WITH THE MFA

A. The Policies Described in Paragraphs 3 through 6 Are
Consistent With the MFA

Any dispute as to the MFA-compatibility of the proposed
Executive Order concerns not whether the order itself is MFA-
compatible, but only whether the calls made by CITA pursuant to
it would be MFA-compatible and would withstand TSB scrutiny. An
analysis of the individual provisions of the proposed order
indicates that the benchmarks triggering calls under the order
have been conservatively set, such that when those benchmarks are
met or surpassed, situations qualifying as market disruption or
risk of market disruption according to the terms of the MFA will
exist.

Paragraphs 3, 4 and 5 of the proposed agreement establish
benchmarks that would trigger mandatory calls on particular
products from particular sources. The benchmarks established
represent levels of imports that evidence market disruption or
risk thereof and that create, in fact, a higher threshold than

conditions that have actually triggered CITA action in the
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past. Under the MFA and under bilateral agreements, CITA already
has the discretion to make calls under the circumstances
described in the order. The proposed order would merely make
mandatory action that is now authorized.

Paragraph 3 of the proposed order provides that CITA will
limit imports from a growing low-wage supplier in any product
category when (1) growth in total imports in that category is
more than 30 percent in the most recent year, or (2) total growth
in imports would lead to an import to domestic production ratio
of 20 percent or more and (3) imports from the particular country
in that category have reached certain minimum consultation
levels. 18/

This provision is fully within the discretion accorded by
MFA Articles 3 and 4. Action under Article 3 or 4 would be
triggered only when total imports in a category increase 30
percent or the import/production ratio increases to 20 percent.
Threat of serious damage will arise any time that import volumes

increase at that rate, or to the level specified. Market share,

profits, production, volume of disruptive and other imports and

18/ Minimum consultation levels would be set at 700,000 sguare
yard equivalents for cotton and man-made fiber apparel, 1
million square yard eguivalents for cotton and man-made
fiber non-apparel, and 100,000 sguare yard equivalents for
wool apparel and non-apparel.
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actually indicative of a disrupted market or one threatened with
disruption.

Paragraph 4 of the proposed order, which is limited in
application to import-impacted import categories }2/, makes calls
mandatory whenever imports from growing low-wage suppliers exceed
either the minimum consultation level 20/ or 1 percent of total
imports. There is virtually no danger that application of this
provision could result in calls that would be struck down by the
TSB. The 20 percent I/P threshold in a very conservative
threshold that will only be met in markets that are disrupted or
threatened with disruption. Any significant growth in imports
will contribute to disruptions of such markets.

Paragraph 5 would establish special procedures for calls on
imports from Hong Kong, Taiwan and Korea. It describes
situations where threat of damage or risk of disruption exists.
Currently, bilateral agreements with Hong Kong, Korea and Taiwan
proQide that when consultations do not result in agreement,
quantitative limits will be set at the higher of (a) the level of
trade during the previous agreement year plus 15 percent (in the

case of cotton and man-made fiber products) or 6 percent (in the

19/ Import-impacted categories are described as those in which
the import to domestic production ration exceeds 20 percent.

29/ See note 18, supra.
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capacity utilization -- all factors to be considered -- will be
adversely affected, or in danger of being adversely affected,
when total imports in a category reach the specified levels. The
. MFA nowhere quantifies the level of imports or rate of growth
that gives rise to a threat of market disruption. Because the
term is not defined in the MFA, the agreement does not limit
CITA's discretion to establish benchmarks.

The definition of market disruption in Annex A does not
require that a market be disrupted wholly as a result of the
particular imports from the particular country involved in a
call, but only that those imports are a factor causing the
disruption. There is, then, no obstacle to measuring disruption
in terms of overall imports or I/P ratios.

Under paragraph 3 CITA would call imports of a particular
product from a particular country only when certain minimum
levels are met, signifying a "sharp and substantial increase...or
imminent increase in imports from that country." This provision
merely makes mandatory what is now authorized on a discretionary
basis. As has been stated, the absence of a requirement that
price-undercutting exist does not make this provision
inconsistent with the MFA. The fact that the minimum
consultation levels in question are those that CITA uses

currently as guidelines supports the proposition that they are
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case of wool products) of that level; (b) an average of the
levels of trade during calendar years beginning with 1981 plus 15
or 6 percent of that level; or (c) the import volume represented
by the export authorizations issued as of the date of the request
for consultations or the limit requested by the U.S. for the
cessation of issuance of export authorizations.

Under the proposal, a call would be issued when export
authorizations issued reach 65 percent of the higher of (a) or
(b) described above. Because of the lag between export author-
izations and U.S. imports, the 65 percent benchmark represents a
point at which imports are approaching a level of 15 percent
above the level of trade in a recent period and, thus, the level
at which a quota might legitimately be established. Given the
significant import volume involved from these countries, the rate
of increase and absolute volume that would by definition exist
when the threshold is met, would cause disruption or a risk of
market disruption.

Finally, paragraph 6 of the proposed order provides that
once a category is called, that category will remain under
control for the life of the agreement. While guantitative limits
established unilaterally under MFA Article 3 may not exceed one

year unless all parties agree, bilateral restraint agreements
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reached pursuant to Article 3 may be concluded for more than one
year, 33/ as may Article 4 agreements. 32/ Thus, nothing in the
Arrangement precludes the United States from negotiating limits
that continue for the life of a bilateral agreement.

This was, in fact, done in the US-India bilateral agreement
concluded in January 1983. That agreement provides that in the
event that consultations between the United States and India do
not result in agreement, the United States may either impose
limits covering the agreement year, or impose specific limits
that would last through the life of the agreement. 22/
Similarly, the textile bilaterals with Hong Kong, Korea and
Taiwan provide that either government party to the agreement has
the option, prior to the beginning of the agreement year
subsequent to that for which limits are established, to convert
the limit to a specific limit that will last the life of the

agreement..gif

2_/ MFA Article 3:8.

<=2/ Article 4 states only that participating countries may
conclude agreements on "mutually acceptable terms."

<=/ U.S.-India Bilateral Textile Agreement, ¥ 16.
24/ y.s.-Korea Bilateral Textile Agreement, % 6(F); U.S.~Taiwan

Bilateral Textile Agreement, 9 6(f)(iv); U.S.-Korea
Bilateral Textile Agreement, 9 6(F).



Memorandum to W. Ray Shockley
December 9, 1983
Page 22

B. The Specific Calls in Paragraphs 1 and 2 are Valid

Paragraph 1 and 2 of the proposed order require CITA to take
immediate action to establish limitations on specific categories
of textiles and apparel imports. Such actions are largely
discretionary with the U.S. government, within the broad
parameters of the MFA and applicable bilateral agreements. The
particular actions contemplated by the proposed agreement are
well within those parameters.

Paragraph 1 contemplates immediate calls for consultations
to establish limits on imports in categories 359 (other [cotton]
apparel), 369 (other cotton manufactures), 659 (other [man-made]
apparel), and 669 (other man-made manufactures), f;om Hong Kong,
South Korea, Taiwan, and the PRC. In addition, it requires
immediate calls on imports from South Korea in category 459
(other [wool] apparel) and from India in category 369 (other
[cotton] apparel). Table 2, below, indicates the changes in
import levels in each of these five categories in the first ten

months of 1983 as compared to the first ten months of 1982.
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TABLE 2
IMPORTS IN BASKET CATEGORIES
$ CHANGE IN JAN~OCT. 1983

WHEN COMPARED TO JAN-OCT. 1982

369 369 459 659 669
Hong Kong + 43.3% ~ 3.2%* - + 8.3% + 19.6%
Korea + 21.2% - 10.3% + 44.2% + 35.0% +252.7%
Taiwan +193.4% +142.6% - + 15.6% + 90.3%
PRC + 17.0% - 11.0% - + 71.3% +484.5%
India - + 26.4% - - -

Paragraph 2 contemplates immediate action in six product-

specific categories of imports from the PRC. They are: 442

(wool skirts); 444 (womens', girls' and infants' wool suits); 613

(spun non~cellulosic woven fabric); 638 (Mens' & boys' man-made

In these three categories, overall import levels have
declined. However, calls are warranted where: (1) export
license reports indicate an imminent increase in overall
import levels; (2) there has been a significant increase in
import penetration in the category as a whole: or (3)
imports or import penetration of particular products within
the category have increased dramatically. It is necessary
to issue a call for the entire category in the last
circumstance where for example, a part-category call would
be inadequate to protect against the threat of market
disruption caused by a shift in emphasis to other products
within the category. The decision whether to issue a
category or part-category call is solely within the
discretion of the United State Government. [But see MFA,
Annex A ("Such an imminent increase shall be a measureable
one and shall not be determined to exist on the basis of
allegation, conjecture, or mere possibility among, for
example, from the existence of production capacity in the
exporting countries.") (emphasis added).]
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fiber knit shirts); 659 (part) (man-made fiber headwear); and 669
(part) (polypropolene bags). Table 3, below shows the changes in

import levels in each of these six categories in the first 10

months of 1983 as compared to the comparable period in 1982.

TABLE 3

IMPORTS FROM THE PRC
$ CHANGE IN JAN-OCT. 1983
WHEN COMPARED TO JAN-OCT. 1982

442 444 613 638 659 669

PRC +209.7% +1566% + 17.1% + 6.7% +71.3% + 6.7%

The U.S. bilateral agreements with each of the five
countries involved in the proposed calls in paragraphs 1 and 2
provide, in substantially the same language, that "in the event
that the government of the United States of America believes that
imports from [the other party to the agreement] classified in any
category or categories not covered by specific limits are, due to
market disruption, threatening to impede the orderly development
of trade between the two countries, [it] may request consulta-

tions . . . " 22/ "Market disruption” is not defined in the

_E/ U.S.~-China Bilateral Textile Agreement (1983) at 9 8. See
also U.S.-India Bilateral Textile Agreement (1982) at ¥ 16;
U.S.-Hong Kong Bilaterial Textile Agreement (1982) at % 7;
U.S.-Taiwan Bilateral Textile Agreement (1982) at 9 6; U.S.-
South Korea Bilateral Textile Agreement (1982) at 6.
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agreements per se. Rather, each relies on the description set
forth in Annex A to the MFA.

Under the terms of the bilateral agreements, it is for the
U.S. government to determine whether particular import levels
and/or import pricing are causing or threatening serious damage
to domestic producers. Calls for consultations with foreign
governments are appropriate, and consistent with the agreements
and the MFA, when the U.S. government "believes," on the basis of
an actual or imminent increase of imports, or substantial price
undercutting, that there is a risk of market disruption. In such
cases, it is incumbent upon the U.S. government to provide a
statement of the reasons and justifications for its requests to
the country with which a consultation is requested. The
agreements provide for review of the decision to request a
consultation only by the TSB. 26/

Each of the calls required by the proposed order are within

the ambit of the government's authority and within pertinent

26/ In practice, review is seldom requested, and any disagree-
ments between the parties are handled in the context of the
negotiations that follow upon the request for consultation.
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precedents established by prior calls. 21/ In most cases,

current import levels exceed past performance by more than 15%.
Further, the effect of these increases on domestic producers is
cummulative. Thus, a relatively smaller increase in imports in a
particular category from one country (g;g., other man-made
apparel from Hong Kong) may have a serious effect because it
comes on top of much larger increases from, other low-wage, high
volume countries (i.e., increases of 35%, 15.6%, and 71.3% from
respectively, Korea, Taiwan, and PRC).

Moreover, current import statistics do not reveal the entire
picture of market disruption. Large volumes of imports en route
to the U.S. may pose a threat of imminent damage, particularly
when cummulated with existing increases in the same category from
other countries. Further, significant price undercutting is an
independently sufficient basis for determining that there is a
risk of market disruption. In the 369 category from the PRC, for

example, there has been, and continues to be, very significant

217/ For example, CITA previously has issued calls on basket

categories. See, e.g., categories 457 and 659 from Poland;
category 369 from Brazil; categories 320 and 434 from
Taiwan; category 320 from Korea; category 434 from Hong
Kong.
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price undercutting in shop towels, causing serious injury to
domestic producers. 22/

Finally, it is important to note that the risk of damage or
risk of threat of damage required by the MFA in order to support
a finding of risk of market disruption need not be to a producer
of products in the same category in which the call is made, but

n 29/ If, for example, domestic

merely to "domestic producers.
producers of an up-stream component of an imported product are
damaged or threatened with damage by reason of increased imports
or price undercutting, the U.S. government is justified in
issuing a call for consultations with the exporting country,
aimed at limiting imports in the category that covers the product
covered.

In the case of each action mandated by the proposed order,
ample justification exists according to the broad standards set
forth in the U.S. bilateral agreements and in the MFA. Further,

the justifications would be consistent with precedents

established by prior CITA calls.

28/ See Shop Towels of China from the People's Republic of China
tUoSoIoToCo 1983) at e.g., 8-9, A-25 tO A-28-

22/ See Arrangement Regarding International Trade in Textiles at
Annex A ¥ I.
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V. CONCLUSION

The MFA has, from its inception, authorized action -- and,
indeed, has been consistently utilized -~ to alleviate or prevent
market disruption less severe than that presently experienced by
the U.S. textile industry. The broad delegation of authority
under Section 204, when combined with the concern expressed
during floor debate about imports, is evidence of Congress'
intent that the President exercise fully U.S. rights under the
Arrangement. The United States, has, in the past, exercised
those rights without abuse and, in those instances in which it
has acted, has not been found by the Textiles Surveillance Body
to have exceeded the terms of the Arrangement.

In light of the foregoing, the policy of more active
enforcement on the part of the Administration set forth in the
proposed Executive Order is clearly well within the rights and

obligations of the United States.



(1)

(2)

(3)

(4)

(5)

(6)

PROPOSED EXECUTIVL ORDER

The Government will immediately take action to establish
import limits on basket Categories 359, 369, 659, and 669
from Hong Kong, Taiwan, Scuth Korea, and the PRC.
Additionally, action will be taken on Cateqyury 459 for Korea
and 363 for India.

CITA will immediately request consultations with the PRC to
establish limits on imports in Categories 638, 444, 442, 699
pt. (polybags), 659 pt. (man-made fiber headwear), and 613.

The Government will act to limit imports from growing
low-wage suppliers in any product/category when total growth
in imports in that product/category is more than 30 percent
in the most recent year ending or the total growth in
imports would lead to an import to domestic production ratio
of 20 percent or more. These limits will be establisheé on
any growing low-wage supplier when imports from any such
supplier reach the minimum consultation level in that
product/categcery.

The Government will act to limit imports from growing
low-wage suppliers in any product/category already import
impacted in which imporis exceed 20 percent of U.S.
production in that category. 1In taking acticns to limit
imports, the Government will limit all growing low-wage
suppliers that have greater than the higher of the minimum
consultation level or 1 percent of total imports in any
category.

With respect to Hong Kong, Taiwan and South Korea, E-system
calls on each supplier will be made on any product/category
when E's issued in that particular product/category reaches
65 percent of the maximum formula level and in a category
with an 1/P ratio of 20 percent or more, or total imports or
anticipated total imports would increase the 1/P.

Oonce any category is called under the textile import
program, it shall remain under control for the life of the
bilateral agreement that governs our textile relations with
the called country.

ATTACHMENT A




(7) The Departments of Commerce and Treasury shall develop an
import licensing system for implementation in calendar year
1984 to effectively monitor and control imports of textiles
and apparel from all sources.
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5. The Textiles Surveillsnce Body ske)l ccxzplete itc review cof suca reports
withir rinet; deys cf their receipt. In its review it sk2l corsider waether 211
the acticns taken ere in cecrformity with this Acrangement. It ey zeke eprropriete
seccmmendations to the pariicipeting countries directly cozcerzed so es to
facilitata the i=plementaticn of this Articie.

articie 3

1. Unless they ar. justified wmder the crcvisicrs cf the Gal7 (imcluding its
ARDexes eaé Prctocols% 20 new restricticas ca trade I- texmile zroducts shall e
introduced Ty particizating countries nor skell existing sestricticems Te dntensilic
uzless such scticn 1s justificd under the provisicas cf taisg Article.

2. The pa~ticizating countries agree that this article szculd caly be rescried
to sparingly erd its eppidcetica snell te lizmited 1o tis presise products ead te
countries whose excerts of such products ace ceusing zarzst disracticn asg defized
i= Annex & %exing full account of tae eg-eed princicies azi sbjectives set out ia
this arrengecert and kaving full rega=d to the interests &£ otz i=serzizg and
excortl=s; countries., Partdcipating ccurtoiss shel) taie imte zoccunt dzgerts fraa
all zcuptrics and shzll seek tc presefvec = reper zessure of esuity. They shell
enceavour tc eveii discrimizgtory seesuses where neriet Glsrugtisr Is ceusel by
isports from core tnes cne serticigeting ccuntsy eacd when esort o tis arpilsalticn
of this Article is wmavcidetls, bearimg in =ird the zrovisizas cf article 6.

3. I2, &= tha cpizion of any particizatizg izgzorting countey, i<s t
teras of toe definition of —eriket ddsruptica In ammex & is Dediss dlsrugted
i=pcrtas cf a certaln textlile pocduct zcs airezdy subject o restozint, it
sces consultaticns with the pastlcipoting exposting countsy or ccuntriss comses:med
with 8 viev to rescving such dissapticz, Izm its request the izzeriing countTy

zey izdicate the specific level et which 4+ consicdars thzt exzorts cf suck produsis
stculd be ru.strelned, = level which skell zct be lower then the gsazéeral level
izdicated iz snzex B. The exporting country cr countries cencerned shall respond
Fracptiy to suck reguest fer comsultaticns. The iagerting couzntsy's reguest for
copsultaticse snall be ecccopanied by - detailed factuel statzzext of the ceascas
and ‘ustificatior fer the rogquest, imcluding tae latest 2dets concerning elezants
of zarket disrupticr, this inferortisp being cezmumiceted st the sena tise by the
reguestizg counicy to the Chaircsm of the Textiles Suveillsnce Scéy.

Lo I, 4n <he comsulteticn, there is outual umderstarnding thet tie situatice
cells for restricticza opn trede in the textile product cencesmed, the lavel of
Testriction shall te fixed et 2 level zct lewer then the lavel.izdicated 4o
aacex B. Detalls of tie agreenent rezched shall »c cozmmicated to tae Texmiles
Suveil_ance 3cdy which shall detarzinme whether the sgreezent s jusiified i
accecriance with the srovisioms cf this arrexgezent.

ATTACHMENT B
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5. (i) If, however, after a period of sixty days froxz the date on *hich the

‘Tequest has been received by the participating exporting country or countries,

there hes teen rnc agreement either or the reguest for export restraint or on
any alternative solution, the reguesting parti:ipating country ney decline to
accept icrorts for retantion frc= the participating country or countries
refarred to in paragraph 3 above of the textiles an? textile prcocducts
causing market disrupticn (as defined in Annex A) st a level for the twalve-
ponth period beginning on the day when the reqaest was received by the
participating exzorting couniry or couxtriss not iess than the level
provided for in Aanex B. Such level zay be acdjusted upwards to avcil undue
hardship to the commercial participants ir the tracde invelved to the extert
possible corsistent witk the purposes of tkis article. it the saze iize
the matter shell be brougit for immediste attentiorn to the Textiles
Surveillance Body.

(1) However, it shall he open for either party to refer the natter to the
Textiles Surveillance Body before the exgiry of the period of sixty days.

(441) In either case the Textiles Surveillarce Body shall promptly ceaduct
the examiration of the ma2tter ancd make a;propriate recoz=endaticrs to the
parties directly coxzcerned within thirty 2ays frem the date on which the
ratter is referred to it. Suck recommerdaticns shall also be forwardad to
the Textiles Committe:z end to the GalT Ccuncil fer their inforzation. Upe:n
receipt cf such reccrmendatizns the participating courtries soncermed should
review the Zeasures taken or ccnterclsastec with regard to their imstituticn,
contiruatior, modificaticn or discontinuatien. :

6. In kighly wnuscal ead critical cir*n_sta:cos, where izports of e textile
reduct or products during the periol of' sixty deys referced tc in peragreph 5
sbove vould cause serious cerket disruption giving rise to dazage difficult to
repair, the ixportisg country shall request the exporting country corcerzed to
co=-operate i=medjiately on a tilateral emergency basis to avoid such lanpage, 2rd
shzll, at the sace time, i=mediately co—unicste to the Textiles Susveillance
Body the full details of the situation. The countries corcerned may make any
utually acceptable interin asrangszert thay deem necessary to cdeal with the
situstion without prejudice to consultations regercing the mattar under
pacegrarh 3 cf this Article. In the event the: sucr interinm arrangenment is nct
reached, texpcrary rastraint ceasures may b2 erplied at a level higher than that
indicated in Annex B vith a view, in particular, t© avuid::g updue hardsnhip %o
the commercial particizants in the trade ipvolved. The izporting ccuntry sh:ll
give, except wkere possibility exists of quick delivery which would undermine
the purpcse of such measure, at l28st one week's prior nctification of suck
action to the participsting exporting country or countries and enter ints, or
sontisue, consultations under paregraph 3 of this article. wken a zeasure is
taker under this paragrap:z eiiher party =zay refer the matter 4o tbe Textiles
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Survaillan-e Body. The Textiles Surveillance Body shall cenduct its work in the

" manner provided fcr in paragreph 5 ebove. Uporn receipi c¢f reccxmencaticas froz
the Textiles Surveillsnce Eody the pariicipating izporting country shall revisw
ihe mezsures takez, and report thereor tc tke Textiies Surveillance Body.

7. If recourse is hed tc measures under this Arsicisz, perticizating couxtcies
skall, in iatroducing suck zeasures, seek to avcid damage t5 the preduction amd
zarketing of the exporting countries, ané paciliculerly cf the develoriog
souptriss, acd srall aveii any such messuses teking s form thet coull result iIn
the establispment of additional nonetariss tersiers <o tredz in taxtile products.
They stall, througk pro=st ccnsultaticns, previde fer suitatle procedures,
particula-ly as regerds goods which heve been, or wnich are sbeut to be,shipped.
In tke atssnce of agreexent, the Tatter =sy be refarred tc thz Taxtiles
Surveillarce Body, whickh shell make the appropriate raccmmendations.

8. Measures takan under this Article =ayv te introcducad for linlied perlods aot
exceeding one year, subject to rexmewel or extezsicn for sdcitional perioeds c?f
one year, provided that agreecert is reached tetwean the participeting courtries
directly concerned oz such renewal or extemsion. In suszh cases the provisicas
ef Annex B shell apply. ZFropecsals for renewal or extensicrn, or =idifization or
elininaticn or any disagressent therecn sha™l b2 sut=itted tc the Textiles
Surveillance 3ccy, vhich shell make the aprropriete recomezdations. Iawever,
bileterel restrzint egreecents unier tkls artisle cey be cozcluded for seriads
in excess of cne yeer iz acccrdenca with the provisions of anzex 3.

9. 7Particizatizg countries skell keer under review any ceasuses they havs teken
wider this article and sksll afford eny participeting sountry cr countrias effectes
ty such zeasures, acdequate cpportusity for consultatisn with 2 viaw 3o the
elizization of the =zeasures as scor es possible. They scelil repest fros tize to
tize, and in aczy case once a year, tc tks Textiles Surveillance Ecdy on the progres
cede in the elizination of such seasures.

Apsiczie 4

1. The partisizating countries skall f:1ly bear in =i-4, in ibe cozduct of treir
trade policies in the field of textiles, that <hey are, tircugh ihe acceptance

of, or sccessizn to, this Arrasgesent, co——it<ed to a mulsilateral apsrosck ia the
seerch for sclutions to the difficulties that arise in <his fisld.

4. Ecwever, pacticipating countries =sy, ccnsistently wizh the dasic chjectives
anc princizles of thls arrengezent, comclude tilptersl ggreenents on =utuelly
acceptabie terms i cxder,on the one kand, ¢o eli=inate recl ~isks of zerket
disruptics (sc defined in Anrex A) in i=pereing countsies and disTusticn tc tae
textile trade of exgortizg ccuciries, and on the other Zand to ensure tke exansicn
and orderly develcpzent of trade in textilos eané the equitabls treetzent cf
participating countries.
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3., Plateral agreemenis —rintained under tiis irticle shall, orn cverell terms,
including be.a levels ard growth rat.s, be mcrs libera.. then m2esurss previdad

for in article 3 of <his .rrangsmert, Such tilateral agrsements shell bc designed
ard administered to facilitat: the export in full of the levels srevidsd fer under
such agreemerts and shal) inclide provisions assuring substantial flexibility fer
the conduct of trade theresunder, consistent wvith the need for crderly expansion

o such trafe ard corditicns in the dczmestic marrat of the i=goriing couniry
concerzed. Such provisiors shoull encorrpass areas of tese lavels, growtkh,
seccgniticn of the increzsing interchengeability of netural, artiflical erd
syrihetic fidres, carry fsrward, carrycver, trazsfers froz cre product grouping

tc azother and such otzer srrengements s ¢ay b2 zTutually satlsfactssy e the
parilas to such bilaterel agreszents.

4. The participatiog ccuntries shall cozrunisate tc the Textlles Swuwreillance
3ody a1 details of agreeuents entersd intc in terzs of this :irticle within
tzirty days cf their affective dats. 7Tkh2 Taxtiles Surveillances 3céy shell be
infor=ed prozptly vhen ary suck agreezents ere medificd or discontinued, The
Taxtiles Survelllenz2 3cdy =ay =eke such reccz=erdations as it Jeezms 2pprecpriate
tc the parties concernad. .
asticle S

Restrictisns orn imperts of textile prcducts uxnder the zrovisicrs ef Articls 3
ard L shall e ad=inisiered in & fl:xible end eguitedla mancer end cvar-
categorizaticn srall be avecided. Participstii:g countriass shall, in consultation,
provide fcr errarngesenis feor the adxindstraticr of the quetas and rastrsint levels,
including the prcrer arcengement for allocetion of qusias ancag tha sxgertars, in
Suck & Ay es to fsciliitete full utiiizetic: of such quetes. The rerticiratizg
irscrticg country shoull tale £1l ecccusmt of sush facters as esteziishad tarif?
classificaticn ard guerntitative unite bej2d cn nermal e~mrerciel precticss in
expo-t axd ixsort transaciions, both as regaris fitrs ccmrositicn and in ter=s of
ccrseling foo the sace segmant of its Jezestic mariker,

wbdae A

Y
2. feccgmizing the ckligeticns ef iz particizaiing coumtries to sey special

attaztlicn to th:s needs of the develcning cocuntriss, it shall te considerad
apprerTiate ard comsistent with eculty ctligeticns for thoss ioperting countsies
wrick epply restricticne uxer this arTangezent eff:zetisg th2 treds of develczicg
countries to rrovide sere fevcurable terms with regerd ¢5 such rastsisticrns,
izcludirg elepents such as base l:=7zl and growth retes, than Sor cther countsies.

2 the sase of daviloping countries wvhose experte erz alrsedy sutlsct e
restrictlions &a=d i he2 restrisiions are melintainsd under this . roengecens,
pTcvisicas should te =zde fcor higher guctes and iTerel growth rates. It shall,
kcwever, te Sorze in =ird thet trers sh~ul? be nc umdua prafudice %o <he interasts
cf establighed suprliers or sericus distorticr in existing pattesns cf ireds,



ANNEX A TO MULTIFIBER ARRANGEMENT
Definition of Market Disruption

DRI R :
1. the dotormjmticn of a situation of *aarket tﬁsruption', as Teferred to in
thls arrangecant;: shall be based on the exidtunce ©F serious dasege to donostic.
yroducers or gctual thiost thereof. ‘Such fagc qust dmon.tnu, bo causcd by.
thec Lactors act ont 1{ pu's;rsph I beiow md pot’ by factors' much 1) _technological
chahges or changus ir consyncr prc.f¢rencc +hich arc instrunental in’ svitchos té
11ke and/or directly oaupctitivi products aade by th. sane industry, or sinilar
factore.: The e;ict,ncv. of daaage shall b @etorained on the basis of an bxe:aine-
tion of the copropriate factors having e j sardtic ‘on the evolution of the state cf
the industry in qucstion suck ae: turnovcr, narket shurc, profits, cxport.
perforagnce, “anployuent, voluns of disruptivc und other iaports » production, ‘
utilisation of capacity’, productivity and anutm.rtn "Ko onc or scveru or thesc
tact.ah ‘can necessarily gin docilive ;uid dee.

s

1. The factofs cauiddng nu-ket dlsruptio. rcferred to in pcra._,raph I abovo and
which gcneuliy appoar in cdabination uro as .l'ollovu

(1) & sharp and substantiel incrcase or 5..n1nent incnue of inports of particular
products froo p.rticular oourcca., Such an incincnt S.ncroasc shall bc'a
poasursblc on. and shall not be detirainud ‘to exist on the basis of”
allcgation, comjccturc or merc possibility arising, for exanple, - from the
odstu:ec of production cnpacity in the c.xporti.n; countrioa 3. :

(14) t.bcoe producto arc offared at prices which arc nubotanthlly belov tho.e
provailing for sinilar goods of conpursble quality in the market of the
4dnporting country. Such prices shall bc couparcd both vith the price for
. the denestic product at cooparable stagc of comiercial transaction, and with
the priccs which normclly prevall fer such products sold in the crdimry
course of trade and under open nurket eonditions by othcr az:port.i.mb counm ics
tn thc. L:porting country. . _ . . _

IXI. In wnuder!.n. queations of "2 ritct disruption® account lhall be taken of the

intcrests of the .xporting country, espucially §n rcyard to its stagc of

developuent, the foportancy of ghe tuxtdlc scctor to the, ooonony, the asployment
situstion, overall balance of trade iIn textilts, tradc bdtnoe vith the inmportin;
country mumw snd ovtuu hhnec of puyncnn. ’ _

ATTACHMENT C
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ENERAL AGREEMENT ON ‘545;:: saber 1961
- ARIFFS AND TRADE Limited Discributicn

PROTOCOL
EXTENDING THE ARRANGEMENT REGARLING
INTERNATIONAL TRADE IN TEXTILES

The Arrangement Regarding International Trade in Textiles of 23 December 1973,
~ 4s dus to expire on 31 December 1981.

Following a meeting of the Textiles Committee om 22 December 198., a Protocol
pr« iding for the extension of the Arrangement for a further pariod 2f four years
and seven months until 31 July 1986, is open for acceptance.

The text of the Protocol is attached hereto.

ATTACHMENT D
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PROTOCOL EXTENDING THE ARRANGEMENT REGARDING
INTERNATIONAL TRADE IN TEXTILES

THE PARTIES to the Arrangement Regarding Intarnationsl Trade in Textiles
(bereinafter referred to as "the Arrangement” or "MFA")

ACTING pursuant to paragraph 5 of Article 10 of the Arrangement, and

REAFTIRMING that the terms of the Arrangeﬁe:: regarding the competence of
the Textiles Committee and the Textiles Surveillance Body are maintained, and

CONFIRMING the understandings set forth in rhe Ccnclusions of the Textiles
Commiztae adoptad op 22 December 1981, a copy of which is attached herewith,

HEREBY AGREE as follows:

1. The pariod of validity of the Arrangement set ouz in Article 16, shall be
extended for a period of four years and seven mornths until 31 July 1986.

2. This Protoccl shall be deposited with the Director-General to the -
CONTRACTING PARTIES to the GAIT. It shall be open for acceptance, by signature
or otherwise, by the Parties toc the Arrangement, by ocher governments accepting
or acceding to the Arrangement pursuant to the provisions of Article 13 thereof
and by the European Ecomomic Communiry.

3. This Protocol shall enter into force on ! January 1982 for the countries
which have accepted it by that date. It shall enter into force for a country
which accepts it on a later date as of the date of such acceptance.

Done at Gemeva this twenty-second day of December, one thousand nine hundx:
and eighty-one, in a single copy in the English, French snd Spanish languages,
each text being authentic.
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CONCLUSIONS OF THE TEXTILES COMMITTEE ADOPTED ON 22 DECEMBER 1981

1. The participants in the Arrangement exchanged views regarding the
future of the Arrangemart.

2. All participants sav mutual co-operation as the foundstiomn of the
Arrangsment and as the basis for dealing with problems in a wvay which would
promote the aims and objectives of the MFA. Participants emphasized that.
the primary aims of the MFA are to ensurs the expansion of trade in textile
products, particularly for the developing countries, and progressively to
achieve the reduction of trade barriers amd the liberalization of world
trade in textile products while, at the same time, avoiding disruptive
effects in individual markets and on individual lines of production in both
ixporting and exporting countries. In this context, it was reiterated that
a principal aim in the implementation of the Arrangement is to further the
economic and social development of developing countries and to secure 2
substantial increase in their export earnings from textile products and to
provide scope for a greater share for them in world trade in these products.

3. |QMembers of the Textiles Committee recognized that there continued to be
a tendency for an unsatisfactory situation to exist in world trade in
textile products, and that such a situation, if not satisfactorily dealt
with, could work to the detriment of countries participating in
international trade in textile products, whether as importers or ezporters
or both. This situation could adversely affect prospects for internatiomal
co-operation in the trade field and could have unfortunate repercussions om
trade relations in general, and the trade of developing countries in
particular.

4, Attention was drawn to the fact that decline in the rate of growth of
per capita consumption in textiles and in clothing is an element wvhich may
be relevant to the recurrence or exacerbation of a situation of market
disruption. Attention was also drawn to the fact that domestic markets may
be affected by elements such as technological changes and changes in
consumer preference. In this comnexion it was recalled that the appropriate
factors for the determination of a situation of market disruption as
referred to in the Arrangement are listed in Annex A.

S. It was agreed that any sericus problems of textile trade falling withim
the purview of the Arrangement should be resolved through consultations and
negotiations conducted uader the relevant provisions thereof.
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§. The Committes noted the important rdle of and the goodwill expressed by
sertain exporting participants now predominant in the exporting of textile
sroducts in all threae fibres covered by the Arrangement in finding and
:ontributing ¢€o mutually acceptable solutioms  to particular problems
rslative to particularly large restraint levels arising out of the
ipplication of the Arrangement as extanded by the Protocol. .

’. The participants recalled that safeguard measures could only be invoked
Lf there existed s situation of markst disruption - as defined in Annex A -
>r real risk thereof. UNoting that Article 6§ envisages that in the
ipplication of such measures developing countries, especially new
mtrants, small suppliers and cottom producers shall be given more
favourable terms than other countries, the Committee drew particular
ittention to paragraph 12 below. )

3. With respect to the definition of market disruption contained in
Annex A of the Arrangement, participants took due mote that difficulties had
iTisen as to its aspplication in practice, leadirg to misunderstandings
Jetvesn exporting and importing participants, wvhich have had aa adverse
{mpact on the operation of the Arrangement. Consequently, and with a view
to overcoming these difficulties, the participants agreed that the
iiscipline of Annex A and the procedures of Articles 3 and 4 of the
ArTangement should be fully respected and that requests for action under
these Articles shall be accompanied by. relevant specific factual
information. The participants further agreed that the situation prevailing
shen such action wvas requested should be pericdically reviewed by the
parties concerned, the Textilas Surveillance Body (TSB) being promptly
informed of any resulting modifications under the terms of Articles 3,
paragraph 9, and/or 4, paragraph 4.

9. It was recalled that in excsptional cases wvhere there is a recurrence
or exacerbation of a situation of wmarket disruption as referred to in
dAnnex A, and paragraphs 2 and 3 of Annex B, a lower positive growch rats for
a particular product from a particular source may be agreed upon between the
Jarties to a bilateral agreement. It was further agreed that where suca
agreement has taken into account the growing impac: of a heavily utilized
quota vith & very large restraint level for the product in question from a
particular source, accounting for & very large share of the marker of the
importing country for textiles and clothing, the exporting party to the
agreezant coucerzed may agres to any mutually ‘acceptable arrangements with
regard to flexibildiry.




-

-

L/527¢6
Page 6

'\/ 10. The view was expressed that real difficulties wmay be caused in

importing countries by sharp and substantial dincreases in imports as a
rasult of significant differences between larger restraint levels negotiated
in eccordance with Anmmex B on the ope hand and actual imports on the other.
Where such significant difficulties stem from cousistently under-utilized
larger restraint levels and cause or thresten seriocus and palpable damage to
dosestic industry, an exporting participant may agree to wmutually
satisfactory solutions or arrangements. Such solutions or arrangements
shall provide for equitable and quancifisble compensation to the exporting
participant to be agreed by both parties concermed.

/ 11. The Committee recognized that countries having small markets, an

exceptionally high level of imports and a correspondingly low level of
domestic production are particulacly exposed to the problems arising from
{mports causing market disruption as defined ip Annex A, and that their
problems should be resolved in a spirit of equity and flexibility in order
to avoid damage to those countries' minimum viable production of textiles.

In the case of those countries, the provisions of Article 1, paragraph 2, .

and Annex B, paragraph 2, sbould be fully implemented. The exporting
participants may, in the case of countries referred to in thic paragraph,
agree to any murtually acceptable arrangements with regard to paragraph 5 of
Annex B; special consideratiom in this respect wculd be given to their
concerns ragarding the avoidanes of damage to these countries' wminimm
viablce production of textiles.

s./ 12. The participazing countries were ccascioue of the problems posed by

restraints on exports of mew entrants aad small suppliers, as well as on
exports of cotton textiles by cotton producing countries. They re-affirmed
their commitment to the latter and intascr of Article € of the Arrangement
and to the effective implementation of this Article to the benefit of these
couvntries.

To this end they agreed that:

(s) Restraints on exports from small supplisrs and new entrants should
normally be avoided. For the purposes of 4rcicle 6, paragraph 3,
shares in imports of textiles and those in clothing may be considered
separately.

(b) Restraints on exports from new entrants and small suppliers should,
having regard to Article 6, paragraph 2, take due account of the future
possibilities for the development of trade and the need to permit
commercial quantities of imports. )
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(¢) Exports of cotton textiles from cottom producing exporting countries
should be given special considaration. Where restraints are applied,
more favourable treacment should be given tc these countries in terds
of quotas, growth rates and flexibilitry in view of tha importance of
such trade to thests countries, having due regard to the provisioms of
Annex B.

(d) The provisions of Annex B relating to exceptional circumstances aand
cases should be applied sparingly to exports from new entrants, small
suppliers and trade in cotton textiles of cotton producing developing
countries.

(e) Any restraints euvisaged on exports from new entrants, small
;suppliers and cottom textile producing countries shall cake into
account the treatment of similar exports from other participants, as
vell as non-participants in terms of Article 8, paragraph 3.

13. The Committee recalled that comsideration is to be given to special and
differential treatment vwhich should be accorded to trade referred to in
Article 6§, paragraph 6.

14. Participants agreed to co-operate fully im dealing with problems
relating to circumvention of the Arrangement, in the light of the provisions
of Article 8 thersof. It was agreed that the appropriate administrative
sction referred to in Article 8, paragraph 2, should inm prineiple, where
evidence is available regarding the country of ¢true origin and the
circumstances of circuwvention, include adjustment of charges to existing
quotas to reflect the country of true origin; any such adjustwment together
vith its tining and scope being decided 1in consultation betveen the
countzies concerned, with a view to arriving at a mutually satisfactory
solution. If such a solution is not reached amy participant involved may
refer the matter to the TSB in accordance with the provisions of Article 8,

paragraph 2.

15. In pursuance of the obiective of trade liberalization embodied in the
Arrangement, the Commiztee reaffirmed the need to monitor adjustment
policies and measurss and the process of autonomous adjustment in teras of
the provisions of Article 1, paragraph 4. To this end, the Commictee
decided cthat a Sub=Committee should be established to carry out activities
pravicusly performed by the Woriing Group on Adjustment Measures and to make
a periodic review of developments in autonomous adjustlent processes and in
policies and measures to facilitate adjustment, as well as in productiom -and
trade in textiles, on the basis of marerial and information to be provided
by participating countries. The Sub-Committee would report periodically to
the Textiles Committee to enable that Committae to fulfil its obligations
under article 10, paragraphk 2. v
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16, Participating countries resaffirmed their commitment to the objectives
of the expansion of trade, reduction of barriers to such trade and the
progressive liberalization of world trade in textile products, while
recognizing that these objectives also depend importantly upon matters
outside the scope of the Arrangement, such as the reduction of tariffs.

17. In the context of the phasing out of restraints under the Arrangement,
priority attention would be given to sectors of trade, e.g., wool tops, and
suppliers for which the Arrangement provides for special and more favourable
trestment as referred to inm Article 6.

18. The participants reaffirmed the importance of the effective fumctioning
of the tvo organs of the Arrangement, the Textiles Committee and the TSB, in
their respective areas of competance. In this context, the participants
emphasized the importance of the responsibilities of the TSE as set forth in
Article 1l of the MFA.

19. The participants also reaffirmed that the rGle of the TSB s to
exercise its functions as set out in Article 11 so as to help ensure the
effective and equitable operation of the Arrangement and to further its
objectives. .
4

20. The Committes rTecognized the need for close co—operaticn among
participants for the effective discharge of the TSB's responsibilities.

2l. The participants also noted that, should any participant or
.participants be unable to accept the conclusions or recoumendations of the
Textiles Surveillance Body, or should, following its recommendatious,
problems comtinue to exist betweem the parties, the procadures set forth in
Articls ll, paragraphs 8, 9 and 10 are available.

22. The participants reaffirmed the importance of Article 7 to the
effective operation of the Arrangemant.

23. It wvas felt that in order to emsure the proper functioning of the MFA,
all participants should refrain from taking measures on textiles covered by
the MFA, outside the provisions therein, before exhausting all the relief
measures provided in the MFA.

24 Taking imto sccount the evolutionary and cyclical nature of trade in

textiles and the importancs both to- importing anl exportimy--countiies—of -
prior resolution of problems in a counstructive and equitable manner for the ~

intarest of all concerned, and on the basis of the elements mentioned in
paragraphs ! to 23 above, which supersede in their totality thosa adopted
on l4 December 1977, the Textiles Committes comsidersd that the Arrangement
in its present form should be extended for a period of four years and seven
months, subject to confirmation by signature as from 22 December 198l of a
Protocol !.or this purpose.



