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THE WHITE HOUSE 

WASHINGTON 

February 23, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERTS~ 

Commerce Testimony on s. 1917, 
Proposal to Reduce and Eliminate 
Broadcast Content Regulation 

0MB has asked for our views by February 24 on testimony 
Assistant Secretary of Commerce David J. Markey proposes to 
deliver before the Senate Committee on Commerce, Science, 
and Transportation. The testimony concerns S. 1917, a bill 
to eliminate content regulation of ' radio and television. 
The testimony begins by reviewing the three major "rulesn 
requiring content regulation of broadcast~rs -- the Fairness 
Rule, the Equal Time Rule, and the Political Access Rule 
as well as several less prominent content regulations. 
Markey supports repeal of the three major content rules, 
arguing that the original justification for the rules -- the 
scarcity of broadcast fora -- has been seriously eroded by 
the dramatic expansion in the number of radio outlets and 
development of cable television. Markey's views are based 
on an extensive study of the industry conducted by his staff 
and shared with the Committee. Markey does note that 
S. 1917 may be too broad, in doing away with all content 
regulation rather than simply the three most prominent 
content-based rules. Since the staff study did not 
consider, for example, regulation of obscene programs, 
limits on airing of network-supplied programs, and a host of 
other miscellaneous restrictions, Markey is unprepared to 
endorse their elimination, and warns thats. 1917, as 
drafted, may inadvertently do so. 

I have no objections. 

Attachment 



MEMORANDUM 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

February 23, 1984 

FOR GREGORY JONES 
LEGISLATIVE ATTORNEY 
OFFICE OF MANAGEMENT AND BUDGET 

Orig •. eigned by FFF 
FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Commerce Testimony on S. 1917, 
Proposal to Reduce and Eliminate 
Broadcast Content Regulation 

Counsel's Office has reviewed the above-referenced 
testimony, and finds no objection to it from a legal 
perspective. 

FFF:JGR:aea 2/23/84 
cc: FFFielding/JGRoberts/SUbj/Chron 
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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASl-!INGTON, O.C. 20503 

February 21, 1984 

LEGISLATIVE REFERRAL- MEMORANDUM 

v-. -· ·_1 ! ---, . . li ,_ ,, ; t I r · r ~--('· H r, •] 
• _,:,,,' - , , J.' I , •, ' 

t.~ _. L 0 Ll L-'1wL:.:.. 

-TO: Legislative Liaison Officer 

Department of Justtce 

SUBJECT: Commerce testimony on S. 1917, a proposal to 
reduce and eliminate broadcast content regulation 

The Office of Management and Budget requests the views of your 
agency on the above subject before advising on its relationship 
to the program of the President, in accordance with 0MB Circular 
A-19. 

Please provide us with your views no later than 

February 24, 1984. 

Direct your questions to Gregory 

f 

Enclosures / 
cc: F. Fielding 

M. Uhlrnann 
A. Curtis 
M. Horowitz 

Jam 
Assi tant Director for 
Legislative Reference 

office. 

C. Goldfarb J. McNicholas 

.-
• V \ .l 

\ ' I .. ' -

~· 
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Statement of David J. Markey 
Assistant Secretary for Communications and Information 

U.S. Department of Commerce 
Before the Committee on Commerce, Science, and Transportation 

United States Senate 
On s. 1917 and Related Legislative Proposals to 

Reduce and Eliminate Broadcast Content Regulation 

Introduction 

·-
Radio, television, and other electronic. mass media currently 

are subject to statutory and other limitations governing program 

content. l/ The "Fairness Doctrine;" said to be codified as part 

of section 315 of the Communications Act of 1934, as amended (47 

U.S.C. Sec. 315 (1982)) requires broadcasters, for example, to 

cover controversial issues of public importance and to do so 

"fairly,"]/ Under the "Equal Time Rule," also codified in 

section 315, broadcasters must accord all candidates for public 

1/ See generally Brazel on, FCC Regulation of the 
Telecommunications Pr·ess, 1975 .. Duke L.J. 213 C:L975); Chamberlain, 
Lessons in Regulating Information Flow: The FCC's Track Record 
in Interpreting the "Public Interest" Standard, 60 N.C.L. Rev. 
1057 (1982); Coyne, The Future of Content Regulation in 
Broadcasting, 69 Cal. L. Rev. 555 (1981); Robinson, The FCC and 
the First Amendment: Observations on 40 years of Radio and 
Television Regulation, 52 Minn. L. Rev. 67 (1967). 

2/ See, e.g., Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 
396 (1969); CBS, Inc. v: Democratic ~~ational Committee, 412 U.S. 

· 94, 116 (1973); NBC·v. · FCC, 516.F.2d 1101 (D.C. Cir. 1974); 
Public Media· Center v. FCC, 587 F. 2d 1322 (D.C. Cir.- 1978); 
Fairness Doctrine Primer,48 FCC 2d 1, 15 (1974); Editorializing 
by Broadcast Licenses, 13 FCC 2d 1246 (1949). See generally 
Lange, The Role of the Access Doctrine in the Regulation of the 
Mass Media: A Critical Review and Assessment, 52 N.C.L. Rev. 1,2 
.(1973} (ana citations therein); Comment, Enforcing the Obligation 
to Present Controversial Issues: The Forgotten Half of the 
Fairness Doctrine; 10 Harv. C.R. & C.L. L. Rev. 137 (1975) 
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off ice equal air time should one candidate be granted media 

access, subject to a number of exceptions and conditions. 3/ 

Se~tion 312(a) (7) of the Act, added in conjunction with election 

reform legislation enacted by Congress in the 197 Os, further 

obliges · broadcasters to afford all candidates for Federal 

elective office on-air access and to do so at the "lowest unit 

rate."!/ These statutory requirements have been generally 

applied both to new media such as cabie television as well as to 

the national television networks directly.~/ 

In addition to the familiar Fairness, Equal Time, and 

Political Access requirements, broadcast licensees are also 

subject to additional program content regulations. Special 

requirements obtain, for example , -with respect to - "personal 

attacks." &/ Broadcasting obscene, indecent, or profane 

programming is proscribed. 7/ Noncommercial, 

3/ See, e.g., Farmers Co-op v. WDAY, 360 U.S. 525 . (1959); 
Flory v. FCC, 528 F.2d 124 (l975). 

4/ See, e.g., CBS, Inc • . v. FCC, 453 U.S. 367, 375 (1981); 
Kennedy Committee v. FCC, 636 F.2d 432 (D.C. Cir. 1980). See 
generally Deisley, Recognition of Federal Candidates' R·ight of 
Access to Broadcasting Facilities, 1982 Utah L. Rev. 641 (1982}; 
Benwood, The Affirmative Right of access for Federal Candidates, 
35 Ark. L. Rev. 637 (1982). 

5/ See generally Geller & Lampert, Cable, Content Regulation, 
and the First Amendment, 32 Cath. U.L. Rev. 603 (1983); 
Krattenmaker & Metzger, FCC Regulatory Authority over Commercial 
Television Networks, 77 Nw. L. Rev. 403 (1982); Melnick, Access 
to Cable Television: A Critique of the Affirmative Duty Theory of 
the First Amendmeht, 70 Cal. L. Rev. 1393 (1982). 

6/ see Straus Communications,· Inc". v. FCC, 530 F.2d 1001, 1007 
{D.C. Cir. 1976); Personal Attack Rules,45° P. & F. Radio-Reg. 2d 
1635 (1959) 

7/ See 18 u.s.c. Sec. 1462 (1982); FCC v. Pacifica Foundation, 
438 U.S. 726 (1978). 



-3-

educational broadcasters are circumscribed in their ability to 

editorialize~/, and prohibited from airing most commercial 

advertising. ~/ Under section 508 of the Communications Act, 

broadcasters may not air paid-for programming without also 

. disclosing such payment or the actual sponsor lO/, may not air 

cigarette advertisements under provisions of title 15, U.S. 

Codell/, and under section 509 of the Communications Act also 

may not air staged or otherwise misleading contests. 121 In 

addition to these statutory restrictions on program content, 

Federal Communications Commission rules and "policy statements" 

have the practical effect of proscribing a number of discrete 

categories of programming. 131 Televisi-on stations, for example, 

are constrained in the volume of network-supplied programs they 

may air during "prime time" hours, and also limited in the number 

~I See 47 U.S.C.A. Sec. 399 (1983). See also Community Service 
Broadcasters v. FCC, 593 F.2d 1102 (D.C. Cir. 1978); Muir v. 
Alabama Educ. Telev. Comm'n, 688 F.2d 1033 (5th Cir. 1982); 
League of Women voters v. FCC 547 F. Supp 379 (S.D. Cal. 1982), 
cert. granted, 52 USLW 3086 (1983). See general1y Charkes, 
Editorial Discretion of State Public Broadcasting Licensees, . 82 
Colum. L. Rev. 1161 (1982) • . 

~/ See 47 u.s.C.A. Sec. 3'99b(b) (Supp. 1983). Cf. Metromedia, 
Inc. v. San Diego, 453 U.S. 490 (1981); Central Hudson Gas & 

Elec. Corp. v. New York PSC, p447 U.S. 557 (1980); ConEci v. NYPSC, 
447 U.S. 530 (1980) 

10/ Cf. United States v. Vega, 447 F.2d 698 (2d Cir. 197.1). 

11/ See 15 U.S.C. Sec. 1335 {1982); Larus & Brother Co. v. FCC, 
447 F.2d 876 (4th. Cir. 1971); Capital Broadcasting v. MitcheIT, 
333 F. Supp. 582 (D.D.C. 1971). 

f 

12/ See Melody Music, ·Inc. v. FCC., 345 F. 2d 730 (D.C. Cir. 
· 1965). . 

13/ E.g., certain horse racing results (47 CFR 73.4135), obscene 
songs (47 CFR 73.4170), sirens and emergency sounds (47 CFR 
73.4240), subliminal ~essages (47 CFR 73.~250), astroiogy (47 CFR 
73.4030). 



-4-

of networks with which they may affiliate. 141 Finally, 

provisions of_ the Communications Act (47 U.S.C. Sec. 325 (1982)) 

as well as the copyright laws in general affect broadcasters in 
their program choices. 

Proposed LegisLation 

S. 1917, the "Freedom of Expression Act of 1983" evidently 

aims at repealing the most widely debated of the FCC's program 

content controls, namely those required by sections 312 and 315 

of the Communications Act. Section 4 of the bill would, first, 

repeal the "Political Access" requirements discussed above. 

Secon~, section 4(2) of s. 1917 would repeal section 315 of the 

Communications Act in its ent1.rety, · fhus rescinding the Fair.ness 

and Equal Time rules. Finally, s. 1917 would amend the existing 
anti-censorship provision of the Communications Act (47 u.s.c. 
Sec. 326 (1982)) ostensibly to eliminate all regulatory authority 

to police or otherwise regµlate program content. 

NTIA's Views on the Principal Issues 

In our 1981 statement to the House Subcommittee on ... 
Telecommunications, Consumer Protection, and Finance concerning 

the need, if any, for special Feder al constraints governing 

electronic media programming, we concluded that any case for the 

three most debated rules -- Fairness, Equal Time, and Political 

Access -- had been significantly eroded by technological and 

commercial changeQ in the U.S. mass media marketplace. We voiced 

strong support for the FCC's Radio Deregulation initiative, one 
aspect of which was the elimination of some of the regulatory 

14/ See, e.g., National Assoc. of Indep. Telev. Producers & 

filstributors v. FCC, 502 F.2d 249, 516 F.2d 526 (2d Cir. 1974, 
~75.); . Access to~rograms of More than One Network, 28 FCC 2d 
169, 31 FCC 2d 87 (1971). 
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program control "underbrush" with respect to AM and FM radio .• 15/ 

Similarly, we concluded that the public policy case for imposing 

traditional content controls on cable televis·ion • systems was 

exceedingly weak and we noted again with approval, the FCC' s 

Cable Television Deregulation ruling that, as with radio, 

curtailed some of the then-prevaili~g content controls. 16/ We 

did not, however, specifically address control.s imposed under 

statutory provisions other than sections 312 and 315 of the 

Communications Act. 

Most traditional program content controls, of course, have 

been premised on "scarcity" notio'ils or, 'lilOre recently, 

assumptions regarding the unique persuasiveness or "immediacy" of 

the electronic media. 171 As ·we noted-, however, i:he sheer number 

of radio stations now available to most of the public -- 10,137 

nationwide at last count -- and the plethora of viewing optio~s 

currently offered the nation's 60 million cable television 

viewers largely negate any scarcity basis for regulating radio or 

cable programming, assuming, again, that such regulation is 

constitutionally permissible. 

, 

We did not endorse proposals to lift program content 

limitations from television ih 1981 because we were concerned 

that many of the analytical underpinnings prese:nt for cable and 

radio deregulation rlid not then exist for television. We 

indicated, however, our belief that the case for extending 

15/ See Radio Deregulation, 84 FCC 2d 968 (1'-981), aff 1 d and 
rev'd in oart sub nom., ·Office of C9mmunication.s of the United 

·Church of Christ v. FCC, F.2d. ., 53 P.& F. Radio Reg. 2d 
1371 (D.C. C1r. 1983)-.- -

16/ See Cable Television Deregulation, 71 FCC 2d 632 (1979), 
alf'd sub nom., Malrite TV v. FCC, ·652 F;2d 1140 (2d _Cir. 1981). 

17/ see CBS, Inc. v. Democratic Nat'l Committee, supra, 412 U.S. 
at 116. see generally Jaffe, The Editorial Responsibility of the 
Broadcaster: Reflections on Fairness and Access, 85 Harv. L. 
Rev. 768, 787 {1972)i Note, Content Regulation and the Dimensions 
of Free Expression, 96 Harv. L. Rev. 1854 (1983). 
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content deregulation to television would likely prove relatively 

easy to develop. 

In response to the Senate Commerce Committee's subsequent 

request,· NTIA staff undertook a careful review of the television 

broadcasting field. The results of this survey were forwarded to 

the Committee and have been made a part of the public record. 181 
Our report focused chiefly on the "scarcity" rationale; we did 

not endeavor to address the more troublesome "impact" rationale 

sometimes advanced as justification for content controls. This 

latter rationale does not easily admit to objective, quantitative 

analysis. Indeed, the "impact" rationale, in our view, is a 

parti~ularly dangerous justification for Government involvement 

in media content control as it is - potentially expa-nsi"ble to 

encompass a broad range of other communications media that some 

subjectively might deem to have an impact equal to, perhaps 

greater than, broadcasting. See, e.g., Miami Herald Publ. Co. v. 

Tornillo, 418 U.S. 241, 252 (1974}~ 

Based on our earlier appraisal of prevailing conditions in 

the radio and cable television markets, and our more recent 

review of broadcast televis:ion, we believe repeal of sections 

312{a) (7) and 315 of the Comi~nications Act is warranted. The 

traditional scarcity rationale for these particular content 

control provisions, in our view, no longer obtains. We see no 

other constitutionally permissible basis for imposing 

restrictions on commercial stations' editorial freedoms such as 

these twin, relai;,ed provisions of the Communications Act impose. 

·concerns with the Breadth of s. 1917 

We support the elimination of the Fairness Equal Time, and 

Poli ti cal Access rules that s. 1917 contemplates. 

ana ,· ----------
Our review 

18/ see NTIA Staff Report, Print and Electronic Media: The Case 
for Firs·t Amendment Parity, reprinted as s. Print 98-50 {May, 
1983). 
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indeed, the extensive record that the Committee has developed to 

date, persuades us that these rules are no longer justifiable on 
the basis of assumed media scarcity. By discouraging coverage of 
controversial issues and legitimate political debate, these three 

rules, in our view, impose unacceptable opportunity costs and for 

no sound reason thus unreasonably constrain Mr. Justice Holmes' 

"free trade in ideas" (Abrams v. United States, 250 U.S. 616, 

630 (1919) (Holmes, J., dissenting)). We believe a sound case 

exists for eliminating these constraints with respect to radio, 

cable television, broadcast television, and the other new 

electronic mass media now emerging. 

We are concerned, however, that- the broad language in the 

proposed revision of section 326 of the Communications Act could 

be construed as eliminating far more than merely· tho$e 

restrictions on editorial freedoms contained in sections 312 and 

315 of the Act. As indicated above, currently there are a 

diversity of additional limitations placed on electronic media 

programs both by other provisions of the Communications Act and 

by other laws (whose terms ., are reflected in implementing FCC 

regulations) • 

Many of these additional constraints may be as unwarranted 

as those imposed under sections 312 and 315, given the changes in 

the marketplace that have occurred since their enactment. Our 

review of marketplace circumstances and the adverse consequences 

of FCC program co~trols has been limited, however, to the effects 

on radio, cable, and tel·evis ion of s.ections 312 and 315. While 

we are not n~cessarily unsympatheEic ~o the goal of eliminating 

all distinctions between printed and broadcast media, we do not 

now have a firm factual basis for endorsing elimination 9f all 
restrictions on broadcast programming reflected in current law. 
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Conclusion 

we support the repeal of sections 312(a) (7) arid 315 of the 

Communications Act, ass. 1917 proposes. Our analysis indicates 

no sound basis for the Fairness Doctrine, Equal Time, and 

Poli ti cal Access rules. We now believe, moreover, that such 

~epeal is warranted by the facts with respect to radio, cable, 

and broadcast television, based in part on the detailed and 

extensive report prepared last year at the Committee's request. 

Although we thus believe there is a sound policy and factual 

basis for eliminating these three, most"widely debated broadcast 

conte~t controls, we are concerned about the breadth of the . . . 

language contained in proposea new section 326. If enacted, this 

latter language ins. 1917 could have the effect of eliminating a 

diversity of programming rules that we have not yet fully 

studied. 

We are reluctant, based on the facts now available to us, to 

endorse rescission of virtually all limitations on electronic 

media content, which this proposed language in the bill c_ould be 

construed to acco~plish. · The elimination of all of these ... 
additional content controls may be desirable. 

that determination, however, we would prefer 

evaluate each constraint. The Fairness, 

Prior to reaching 

more carefully to 

Equal Time, and 

Political- Access rules have been individually analyzed and 

evaluated in the context of industry conditions as they now 

exist. The same I has not yet been accomplished with respect to 

other content-related rules, however, and until that has been 

done, we endorse only the repeal of sections 312 (a) (7) -and 315 

called for in S. 1917. 
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THC: WHITi:: HOUSE 

WASH IN GTON 

February 27, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS~ 

SUBJECT: Testimony on H.R. 3668 
·.1 

0MB has asked for our views by close of business Tuesday, 
February 28, on two sets of testimony to be delivered on 
March 1 by Administration officials before the Subcommittee 
on Administrative Law and Governmental Relations of the 
House Judiciary Committee. Both Deputy Assistant Attorney 
General Stuart-Schiffer and Department of Defense Assistant 
General Counsel Dennis Trosch plan to oppose H.R. 3668. 
That bill would eliminate the requirement in current law 
that contractors certify that contract claims against the 
Government in excess of . $50,000 are made in good faith, that 
supporting data are accurate and complete to the best of 
their knowledge, and that the amount claimed is that for 
which the contractor believes the Government to be liable. 

Trosch notes in his testimony that the certification 
requirement is not cumbersome and serves the very useful 
purpose of eliminating "gamesmanship" by contractors seeking 
to obtain a favorable settlement of their claims. Schiffer 
argues in his testimony that this is not an anomalous 
requirement, despite the fact that private parties trying to 
reach a settlement do so by just such a process of 
gamesmanship. The difference is that the Government party 
in these cases -- a contracting officer -- must under law 
carefully consider and resolve claims in a quasi-judicial 
manner. In short, the Government cannot play the usual 
settlement "game;" accordingly, the certification 
requirement reasonably inhibits contractors from doing so. 

I have no objections. 

Attachment 



THE W HI T== HOUSE 

W ASH li\i GTON 

, 
• 

February 27, 1984 

MEMORANDUM FOR GREGORY JONES 
LEGISLATIVE ANALYST 

FROM: 

SUBJECT: 

OFFICE OF P-LANAGEMENT AND BUDGET 

FRED F. FIELDING 
COUNSEL TO THE P , -~£BE~ ed by FFF. 

Statements of Stuart E. Schiffer 
and Dennis H. Trosch Concerning 
H.R. 3668 -- Contract Disputes 
Improvement Act -- on March 1, 1984 

Counsel's Office has reviewed the above-referenced 
statements, and finds no objection to them from a legal 
perspective. 

FFF:JGR;aea 2/27/84 ~ 
cc: FFFielding/JGibberts/Subj/Chron 
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TO: 

SUBJECT: 

EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT Ar'W BUDGET 

WASHINGTON. D .C . 20503 

Februar~ 24, 1984 

LEGISLATIVE REFERRAL ME!10RANDUM 

Legislative Liaison Officer 

General Services Administration 
Department of the Treasury 
Deoartment of Defense 
Deoartment of Energy 
Department of Health and Human Services 
Office of Personnel Management 
National Aeronautics and Space Administration 

Department of Justice testimony on H.R. 3668, 
a bill to amend the Contract Disputes Act of 
1978. 

~-· 

. The Office of Management and Budget requests the views of your 
agency on the above subject before advising on its relationship 
to the program of the President, in accordance with O~B Circular 
A-19. 

A res?c~se ~o this request for your views is neened no later than 
I 

COB - Tuesday, February 28, 1984 

Questio~s should be referred to Gregory ones (395-3856), the 
legislative analyst in this office. 
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Assistant Director for 
Legislative Reference 

Pat Szervo Lee Dowd 
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STATEMENT 

OF 

STUART E. SCHIFFER 
DEPUTY ASSISTANT ATTORNEY GENERAL 

CIVIL DIVISION 

BEFORE 

THE 

HOUSE JUDICIARY COMMITTEE 
SUBCOMMITTEE ON ADMINISTRATIVE LAW 

AND GOVERNMENTAL RELATIONS 

CONCERNING 

H.R. 3668 - CONTRACT DISPUTES IMPROVEMENT ACT 

ON 

MARCH 1 , 1 9 8 4 



l-lr. Chairman and I•iembers of the Commit tee: 

Thank you for the opportunity to appear before you today to 

express the views of the Department of Justice on H.R. 3668. 

In our view, the present certification requirement appears 

to be working well. At the same time, we are aware of concerns 

which have been expressed with respect to perceived problems with 

the requirement. We believe that it is possible to deal with the 

bona fide concerns of contractors, while -preserving the salutary 

purposes of the certification requirement. 

As a separate matter, we also propose that the current 

one-year time limit for appealing adverse contracting officer's 

decisions to the Claims Court be reduced to the same 90-day 

period presently applicable to the boards of contract appeals. 

The requirement that a contractor certify contract claims in 

excess of $50,000 was enacted into law as part of the Contract 

Disputes Act of 1978. The certification provision requires a 

contractor to state, when submitting a contract claim in excess 

of $50,000, that the claim is made in good faith, that the 

supporting data are accurate and complete to the best of the 

contractor's knowledge and belief, and that the amount requested 
~ 

accurately reflects the amount for which the contractor believes 

the Government is liable. That is all. Certification does not 

freeze the contractor into any particular characterization of his 

claim or any particular amount of claim. All the requirement 

does is prohibit the submission of claims in which the contractor 



does not believe or claims which the contractor has knowingly 

inflated. 

The importance of the certification requirement is that it 

brings balance to the process by which contract disputes are 

negotiated and settled at the contracting officer level. That 

proce~~ is not analogous to the process by which two private 

parties might negotiate a .settlement. When a claim is presented 

to a Government contracting officer, the contracting officer is 

not free to posture or to take positions ~nrelated to the merits 

of the claim for negotiation purposes. A contracting officer 

must act in a quasi-judicial capacity and render an impartial 

decision as to the contractor's entitlement. This was so even 

prior to the advent of the certification requirement in 1978. 

Then, contractors were free to burden the Government's con­

tracting offic~rs with inflated claims and claims based upon 

legal theories which not even the contractors believed in. 
~ 

Government contracting officers~~ere not free to reject such 

claims out of hand, but were required to sort objectively through 

the contractor's submission in order to determine if there was 

any legal entitlement. This task was made all the more difficult 

because contracting officers could not have any confidence that 

the amount claimed was that which the contractor actually wanted 

and to which he thought he was entitled, 

The certification requirement requires contractors to submit 

only those claims in those amounts to which they believe they are 

honestly entitled. The certification requirement thus limits the 
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opportunity for contractors to posture in the presentation of 

their claims just as the Government has long been prohibited from 

posturing when responding to those claims. The result is that 

both sides are now required to place on the negotiating table 

only those positions in which they honestly believe. The balance 

imposed upon the negotiation process by the certification require­

ment will, over the long run, significantly improve the climate 

in which contract disputes between the Government and contractors . 
are considered and will increase the likeiihood that such dis­

putes can be settled administratively. These benefits will be 

lost, however, if the certification requirement is eliminated or, 

even worse, changed so that certification does not occur until 

after the contracting officer's decision has been rendered. 

One of the complaints frequently voiced against the certi­

fication requirement is that it has engendered a substantial 

amount of litigation. This was true during the first two years 

after the Contract Disputes Act~ However, that litigation is 

largely behind us. When the certification requirement was new, 

there were a series of cases in which its parameters were tested. 

These were necessary largely because some contractors did not 

take the certification requirement seriously. For example, some 

prime contractors attempted to submit claims certified only by 

their subcontractors. Other contractors attempted to qualify 

their certifications in ways not permitted by the statute. Other 

contractors attempted to divide large claims into a number of 

smaller claims, all of which were less than $50,000 so as to 
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avoid t he certification requirement. Still others, hav ing failed 

to cert~fy their claims before the contracting officer, sought to 

cure those defects months or years later when the disputes were 

pending before a board or court. 

The result of all of these cases has been a judicial inter­

pretation which holds that the certification requirement means 

exactly what it says. That is, the claim must be certified 

by the parties submitting the claim, it must be certified with 

only those qualifications permitted by the statute, and it must 

be certified before the contracting officer can render a decision 

on the claim if the claim is in excess of $50,000. Now that it 

is -clear that the certification requirement cannot be finessed or 

avoided and must be met at the time the claim is submitted, there 

are virtually no new disputes over whether the certification 

requirement has been fulfilled. 

Another problem with the certification requirement 

frequently raised by contractor~ is that they are obliged to 

quantify their claims before presenting them to the contracting 

officer. It is asserted that there are certain types of claims 

for which a contractor should be able to obtain the Government's 

view of its liabil~ty before the contractor is burdened with 

collecting the data needed to quantify the claim. We strongly 

believe this complaint is unfounded for several reasons. 

First, it ignores the fact that the Act envisions that most 

disagreements between the contractor and the Government will be 

negotiated and resolved without there ever being a formal 
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"claim." If the contracting officer agrees that the contractor 

is entitled to be paid, the amorlrit itself is usually always 

negotiated. A contractor has a practical need to submit a claim 

under the Act only if he has been unable informally to persuade 

the contracting officer to modify the contract. At that point, 

assembling the data needed to quantify the claim is something the 

contractor would eventualJy do anyway. 

Second, it is simply a fact of human nature that parties are 

much more likely to settle a contract dispute if they both know 

the amount of money at issue. It bears reiterating that the 

Contract Disputes Act was intended to foster the negotiated 

settlement of claims without formal claims proceedings. Agencies 

have advised us of numerous cases in which a contractor has 

discovered, after going through the exercise of quantifying his 

claim, that the claim was worth less than he thought and, indeed, 

within a range that the contracting officer would accept. 

Returning to the old days in whjch contractors were not obliged 

to assess what their claims were actually worth before trying to 

settle them with the contracting officer is not the way to foster 

negotiated settlements. 

Third, it is our experi~nce that the certification require-., 
ment is already being flexibly applied by the boards of contract 

appeals and the United States Claims Court in situations where 

the amount of the claim is not necessary to a meaningful decision 

by the contracting officer. For example, where one liability 

determination would be determinative of a whole series of claims 
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by the contractor, some of which had not even accrued yet, a 
, 

certification was approved by the Claims Court which presented 

only the liability issue and did not even purport to quantify the 

claim. Only where it has been concluded that the contracting 

officer "was left unable to intelligently and confidently evalu­

ate the presented claims" '. l1as the certification been held to be 

unacceptable because the amount of the claims asserted was ­

uncertain, ambiguous, or undeterminable. We fail to see any bona 
1 

fide purpose for relieving contractors of.the purported burden of 

quantifying their claims in such cases. 

The only problem that we can perceive with the certification 

requirement, and it is not clear that even this is a problem, 

concerns the accrual of interest. In order to encourage contrac-

tors to expedite the submission of claims, the accrual of interest 

on their claims has been linked to the date upon which the claim 

is certified. There are certain types of claims, however, where 

the basis of the disagreement i~ known before all the financial 

consequences of the Government's position can be assessed. On 

claims of this type, where certain costs have been incurred but 

additional costs are expected to be incurred in the future, it is 

said that the certification requirement places contractors on the 
f 

horns of a dilemma. If they certify their claim on the basis of 

the costs known early on, they will preserve their right to 

interest on those costs but may lose the opportunity to recover 

later incurred costs. On the other hand, if contractors wait 
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until all their costs are known, they will have lost a substan­

tial a mount of interest on costs which were incurred immediately 

after the claim first arose. 

This potential problem assumes that contractors are not free 

to recertify claims in a larger amount based upon later incurred 

costs. Although the question has not been finally decided, both 

the Claims Court and the boards of contract appeals which have 

considered the matter have concluded that a contractor is not 

limited by his initial certification but ffiay recover a larger 

amount than the amount certified if that larger amount is eventu­

ally proved. We would agree that the certification requirement 

should not be used to thwart contractors from recovering interest 

on costs which they have incurred in connection with a claim. 

Thus, while we vigorously oppose the elimination of the 

certification requirement contemplated by H.R. 3668, we ~ould 

have no objection to clarifying the Contract Disputes Act to 

eliminate any doubt as to wheth~r contractors can recertify 

claims in larger amounts based upon later incurred costs. 

Interest on these later incurred costs could then accrue from the 

date on which they were certified. This change would make it 

certain that contractors will receive interest on all claim-
' 

related costs and yet preserve the incentive to file claims 

promptly and not to overstate them knowingly. 

We proposed to the Administrative Conference of the United 

States specific language that would accomplish this result 

without eviscerating the certification requirement. Our proposal 
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to t he Administrative Conference was rejected only by a vote of 

22 to 21, with the Chairman castlng the decisive tie-breaking 

vote. We would be happy to work with Committee staff to incorpo­

rate our proposed language into a suitable bill if the Committee 

would so desire. 

Two other changes in the CDA which would be made by R.R. 

3668 merit brief attention. Section (d) would amend the interest 

provision so that interest accrues from the date a claim is 

submitted to the contracting officer'. Provided that the language 

is changed so that interest accrues from the date a claim is 

first certified, we have no objection to this proposal. Section 

(c} would change the scope of judicial review of board of contract 

appeals decisions from the present standard, which is one of 

substantial evidence, to a broader standard permitting reversal 

of decisions found to be clearly erroneous. The narrower, 

substantial evidence, standard of review is the one traditionally 

applied to administrative deci~ons. 
~ 

It is the standard 0£ 

review which has been applied to decisions of the boards of 

contract appeals since 1950. We know of no reason why boards of 

contract appeals decisions should be singled out and subjected to 

a broader scope of review than other administrative decisions. , 

Finally, since you have requested our views on the Contract 

Disputes Act apart from the changes proposed by H.R. 3668, we 

would urge you to consider reducing the current one-year period 

for appeals to the Claims Court to the same 90-day period applic­

able to boards of contract appeals. It has never been clear why 
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a??eals to one forum should not be filed as promptly as claims to 

another, particularly where the scope of relief available in both 

forums is essentially the same. The one-year delay available to 

a contractor presents a substantial hardship to the Government, 

moreov er, when the decision of the contracting officer is on a 

Government claim such as the assessment of excess reprocurement 

costs. At present, it i~ unclear whether the Government can take 

any action to collect its claims against a contractor until it is 

known whether the contractor will appeal-the contracting 

officer's assessment. Requiring a contractor to decide whether 

to appeal such an assessment within 90 days would not impose a 

significant burden on contractors and, where no appeal is intend­

ed, it would enable us to accelerate the collection of debts 

admittedly owed to the Government. 

In sum, it is our view that the certification requirement is 

now serving a very salutary and important function in the resolu­

tion of contract disputes and t?at is generally working well. To 

the extent that the certification requirement may be having an 

unintended effect of limiting the entitlement of contractors to 

interest on costs legitimately incurred, it should be changed. 

But the way to solve that problem is not to eliminate the certifi-
, 

cation requirement or to move the certification requirement to a 

later time in the disputes procedure or to muddle up the certifi­

cation requirement with ambiguities that will only foment addi­

tional litigation. Rather, it is to make plain that contractors 

are free to increase the amount of their certification to include 
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later discove red costs that could not have been known when the 

original certification was made. 

In closing, it should be noted that the certification 

requirements added by the Contract Disputes Act of 1978 were part 

of a compromise in which the contracting community obtained 

streamlined disputes procedures and the Government, through the 

certification requirement~ obtained relief from having to consider 

on the merits claims which contractors believed were inflated or 

unfounded. Government contractors accepted that bargain in 1978. 

We believe that the public interest requires that the certification 

requirements imposed by the legislative bargain in 1978 should be 

maintained. Even further, we believe that the preservation of 

the certificatiori requirement will serve the long-term interest 

not only of the public but of the contracting community as well. 

The amendment I have proposed would cure what we see as the only 

valid concern regarding the present operation of the certification 

requirement and would continue to protect the interest of the 

taxpaying public. 

Once again, Mr. Chairman, I wish to thank you for this 

opportunity to appear before you today to express the views of 

the Department of Justice. 
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Good morning Mr. Chairman and members of the Committee. I 

appreciate the opportunity to appear before you today to discuss 

H.R. 3668, a bill to amend the Contract Disputes Act of 1978 to 

eliminate the requirement that contract claims be certified. 

The proposed amendments to the act would; (1) eliminate the 

requirement that contract claims in excess of $50,000 be certi­

fied by the contractor, (2) change the standard of judicial re­

view for decisions of fact issued by the boards of contract 
·! 

appeals, and (3) require that members of agency boards shall be 

examined, prior to appointment, in the same manner as adminis-

trative law judges appointed pursuant to section 3105 of Title 5. 

We believe that the Government's interests are protected by 

the requirement, now included in the Act, that for claims over 

$50,000, the contractor shall certify that the claim is made in 
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good faith, that the supporting 9ata are accurate and complete to 

the best of the contractors knowledge and belief, and that the 

amount requested accurately reflects the contract adjustment for 

which the contractor believes the Government is liable. 

Let me explain in very general terms th~ nature of the 

claims that arise under our contracts. Claims usually occur as a 

result of some action taken by a Gov~rnrne~t official, such as the 

requirement to do some work that is not required by the speci­

fications or other terms of the contract. Occasionally a claim 

arises because the Government did not do something that was re­

quired under the contract, such as furnish equipment that the 

contract required the Government to furnish. In either of these 

cases the Government will usually owe the contractor money for 

the additional effort required of the contractor. Where the 

Government and the contractor both agree, and this often happens, 

that the contractor was required by the Government to perform 

additional work and the parties agree what the payment should be 

for this work, there is no dispute and there is no claim~ It is 

only when there is a dispute over whether the work was additional 
1 

or whether it was included in the contract or when there is a 

dispute over the amount of payment to which the contractor is 

entitled that the claims/disputes procedures come into play. 

It is in the Government's interest to know as soon as possi-

ble when an event giving rise to a claim has occurred. If the 

Government knows early enough it may be able to take corrective 



Som2 h:1\.'e arguej that the certification requir•? m-:- nt 

delays th·e Gove::-nment obtaining this information.. We disagr-=.:-:::. 

~e use a clause asking contractors to give us notice of such 

events as early as possible. No certificatior. is required anj n~ 

this point onl~ estim~tes of the potential cost can b~ identi~ied. 

Tr1Us , where the contractor honors these :notice requirements th-:: 

Government can ta~e correttive action wher-=.: appropriate. 

Du~~ng the period immediately followl:13 notice to the Govern­

~e nc the parties can and usually do discuss whether this a~t is 

one !or which the Government is liable (if ther2 is an y doubt on 

this Doincl, and what the payment to the contractor should be. 

Often during these discussions, agreement is reached and the co~­

tract is modi~ied to r eflect the agreement. 

Occa3ionally there is no agreement and the contractor wishes 

to in vol v~ the quasi-judicial a~spute resolving rnecha:1~s m pro-

vided under the Contract Disputes Act. At this point the certi-

fied claim must be filed. 

Some argue tl"l'at certification is an one::-ous obli9atior. i •n­

posed on th~ contractor that opens the contractor to potentia! 

liability. Let us look at what must be certified. 

first, that the claim is rnad8 in good faith. 
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Second, that the supporting data are accurate and complete 

to the best of the knowledge and belief of the contractor. 

4 

Last, that the amount requested accurately reflerits the con­

tract adjustment for which the contractor believes the Government 

is liable. 

This certification is hardly onerous ~iven the circumstances 

and I belie ve that it is unlikely to subject to liability a con­

tractor who so certifies honesty and in good faith. 

How does such a certificate protect the interests of the 

Government? The cl~im, when submitted, will be analyzed in 

detail by the Government--often by a number of people. The 

resul~ of this analysis may lead to settlement discussions or ·~ 1~ 

may lead directly to the decision of the contracting officer--a 

quasi-judicial decision from which the contractor can appeal 

either to the Armed Services Board of Contract Appeals or 

directly to the U.S. Claims Court. 

f 

Although most contractors are honest and forthright, 

unfortunately, in the past prior to the requirement for certi­

fication, there was quite a bit of gamesmanship on the part of 

some contractors in the filing of claims. Claims were often 

inflated with the expectation that a settlement would be reached 

at a high amount. Sometimes if the Government disagreed with the 

rationale for the liability or the amount of the claim, supple-
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mental justification and additional support would be submitted or , 

revisions made in the original submissions. So~etimes several 

such supplements or revisions were submitted. Each time the 

Government would expend time and money analyzing the revision or 

the additional material and often, because of the time elapsed, 

would have to go back over the original submission. 

Admiral Rickover graphically described this process in his 
' 

testimony on the Contract Disputes Act of-1978 at the joint hear­

ings, held in 1978, of the Subcommittee on Federal Spending 

Practices and Open Government of the Senate Committee on Govern­

mental Affairs and the Subcommittee on Citizens and Shareholders 

Rights and Remedies of the Senate Co~nittee on the Judiciary.l 

I ask that Admiral Rickover's testimony be included in the 

record here , rather than my attempting to summariz e his position. 

It is in no one's interest·to encumber the dispute process 

with this sort of gamesmanship. The Govern ,,1,=:, ,1t ca.n not afford it 

and I submit that managers of reputable companies would prefer 

not to expend their resources in this manner either. 

1contract Disputes Act of 1978: Joint Hearings on s. 2292, 
S. 2787 and S. 3178 Before the Subcommittee on Federal Spending 
Practices and Open Government of the Senate Committee on Gover­
nmental Affairs and the Subcommittee on Citizens and Sharenolders 
Rights and Remedies of the Senate. Committee ori the Judiciary, 
95th Cong., 2d Sess. 27 (1978). (Testimony of Admiral Hyman G. 
Rickover, Deputy Commander, Nuclear ?ower Directorate, Naval Sea 
Systems Command.) 



The certification requirement ensures that corporate 

officials will review significant claims that are being made on 

behal: of the company and that these claims are as certified--

- made in good faith 

- accurately and completely supported to the best of the 

contractor's information and belief, and 

- accurately reflect the contract adjustment for which the 

contractor believes the Government is liable. 

6 

The certification is designed to eliminate this gamesmanship with 

a concomitant reduction in the expenditur~ of resources in the 

analysis of the claim. The certification is an assurance that 

the claim that is submitted represents what the contract6r 

believes he is really entitled to. 

I 

The proposed amendments could open the issue of when 

interest on a claim begins to run. If contracting officers are 

required to issue final decisions on uncertified claims the 

courts could decide that for purposes of section 12 of the act 

interest on the claim begins to run from the date the contracting 

officer receives the uncertified claim. Such a result could lead 

contractors to submit incomplete or inflated claims just to start 
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As a related matter, there are those who argue that interest 

should be paid by the Government as reimbursement to contractors 

who use their own funds to finance increased work necessitated by 

Government action under a contract. They reason that when 

Government action results in increased work under a contract, the 

contractor must fund the increased work until their claim is 

reviewed and paid. Accordingly, they argue that the Government is 

using their funds to finance additional contract work and 

therefore, interest should be paid from the time the claim first 

arrose. Although, this argument has a certain simplicity and 

appeal it ignors the realities of contracting with the Government. 

When a claim arrises under a Government contract it is 

generally because of Government action that requires the 

performance of additional contract related work and the dispute 

is over whether the contrac~ price should be increased to cover 

the worK. However, pending resolution of the claim the 

contractor performs the work and requests progress payments for 

the cost of such work along with other costs incurred in 
., 

performance of the contract. Under this financing arrangement a 

contractor does not incur increased out of pocket expense until 

such time as the maximum limit on progress payments is reached. 

Even in those instances where the contractor uses his own funds 

to complete contract performance, under current judicial 

interpretations he will be made financially whole, provided that 

he submits a certified claim pri ,Jc L,) the exhaustion of progress 



paymen~s and his claim is upheld: In short contractors may be 

required to finance increased work under a Government contract 

but it only occurs when contract financing is exhausted and in 

those instances the expense is minimized by the contractors 

timel y submissi ~ n of a certified claim. 

Based on the above comments, the Department of Defense is 

opposed to section 2(a) of HR 3668 which ~ould eliminate the 

requirement that contract claims be certified. 

8 

In addition to the above comments concerning certification, 

I would like to comment briefly on section 2 (cl of HR 3668 which 

would change the standard for judicial review on appeal of an 

agency board decision. 

As currently written, section lO(b) of the act (41 U.S.C. 

609(bl) is consistent with the well-established, judicially 

judicially-recognized practice of according finality to findings 

of fact made by agency boards of contract appeals: 

I 

" ... the decision on any question of fact shall not be 

set aside unless the decision is fraudulent, or 

arbitrary, or capriciious, or so grossly erroneous as 

to necessarily imply bad faith, or if such decision is 

not supported by substantial evidence." 



_:, i ;-i;:: .~ :. n-? de c i s ion of t '.1 e U n i t ed St ates Su;:, re me Co ~1 rt i r, C n i t e -_: 

State~. \". Carlo Bianchi & Co., 373 U.S . 709 (19 63 ) , judicia l 

rev1ev; :")' bv3!"-~ fnct fin c1in9s has bee7 limited by this 

"substa r, :.ial evidence" standard, as provideo i;1 the Wunderlir::1; 

Act, 4i ;_; . S. C • 3 21 , 3 2 2. ~Jnd .:;r the Bianchi rule , the contrac t..-;,-

,.1 ' ' · r\:i:= :11 . .:: 1n proceedin9s before the boari o f. 

S ,::: .::.io'1 2 ( .: ) wo'-lld delete the Wunder-lich st:.3ndar·1 of 

~ .: ~ i ·: ~ .=: : re ·: i. ~ ·-~- 2 n :i s u '::,st i t : 1 t e a new st an a a rd of " c le a ;: l y 

The ;,;: ·Jnde:-lich standar .:1 is a time-tested j ·.J ~-~ ':ial. l~-

a9p ro v~j test that is fair and well understood by the contracti~g 

cornm-1:ii ':. .'/ . The Department of Defense favors retention of this 

s ':'. a n .::. =: r ,: a rd . i s op~) 0 s e d to e n a c t me n t o " a new s :::. a n d a rd that. w i l l 

orovid? 2 sourc~ for unnecessary litig~tion while new ,recede~t~ 

a,e i=:s':a:,lished as to the nature of the "clearly erroneous" 

Judicia: review standard. 

~s a final ~atter, I would like to comment on section 2 (j l 

o: !-Fd f:i 68 . Sine ~ enactment of the Contracc DispJt.e s ;ct o~ 1 972 

t he~-= ha\?~ bee;, so mE} probl8ms t.¥ith establishi:ig a:.Jpoi~tillt?n~ 

p r o ~ ~: i 1 ~· '~ s ·, i n ; l .=t r to t hos e u s e d to s e 1 e c:: ad mi n i s t r a t i v-= 1 a;,.; 

judges. One of the issues, as I understand the matter, is that 

under cJrrent statutes there is no authority for the OEfice o f 

Per.son:iel "lanagernent to examine potential appoint~es to the 

It wo ·Jld appear that se:::i ,,:-. 

2 ( b l w~u ld ~rovide such authority . I do not believ e tha t th~ 



. ~ 

structured examination procedure~ used in the selection of 

administrative law judges are necessary or desirable for 

selecting Contract Appeals Board judges. I submit that the 

reguirement in section 8(bl(ll of the Contract Disputes Act 

should be deleted. 

That concludes my prepared statement. I would be happy to 

answer any questions that the members of the Committee may have. 

10 



THE WHITE HOUSE 

WASHINGTON 

February 27, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERTS ,--_,v ~,--

Statement of Jonathan Rose Before the 
House Judiciary Committee on November 10, 
1983 Concerning the Intercircuit Tribunal 
(With Fielding-Schmults Changes) 

On February 9, 1984, 0MB circulated for comments a pro­
posed Justice Department report on S. 645, the Intercircuit 
Tribunal bill. I reviewed the report in a memorandum for 
you dated February 13, noting that it was essentially 
identical to the Jon Rose testimony delivered on Novem-
ber 10. You will r~call that we cleared that testimony, with 
final revisions worked out in a telephone conversation 
between you and the Deputy Attorney General. By memorandum 
dated February 13 to 0MB, you noted no legal objection to 
the proposed Justice report. 

The people at 0MB and Michael Uhlmann, however, are a little 
discombobulated by the proposed Justice report. They were 
never privy to the changes made in the Fielding-Schmults 
telephone call, and consider the proposed report inconsis­
tent with Rose's testimony as cleared by 0MB. The Fielding­
Schmults revisions were not cleared through 0MB. 

The practical differences between the Rose position as 
delivered (with the Fielding-Schmults revisions) and as 
cleared by 0MB strike me as insignificant, as we discussed 
at the time. You and Schmults settled the long-simmering 
dispute between Justice and the White House on this issue by 
agreeing that we could support the Intercircuit Tribunal 
only if more basic reforms were tried "before, or at least 
at the same time as" the Intercircuit Tribunal. As cleared 
by 0MB, the Rose testimony committed us to study the pro­
posal further after more basic reform. Since Congress is 
unlikely to repeal diversity and restrict prisoner petitions 
-- the more significant examples of basic reform -- the two 
positions, in practical terms, struck me (and I presume you) 
as the same. I have explained this in the attached 
memorandum to 0MB. 

Attachment 



THE WHITE HOUSE 

WASH I NGTON 

February 27, 1984 

MEMORANDUM FOR BRANDEN BLUM 
LEGISLATIVE ATTORNEY 

FROM: 

SUBJECT: 

OFFICE OF MANAGEMENT AND BUDGET 

FRED F. FIELDING Orig.; eigned by FFF 
COUNSEL TO THt PRESIDENT 

Statement of Jonathan Rose Before the 
House Judiciary Committee on November 10, 
1983 Concerning the Intercircuit Tribunal 
(With Fielding-Schinults Changes) 

As noted in my memorandum to you of February 13, 1984, 
Counsel's Office has no objection to the proposed Justice 
report on·-s _. 645. The Rose testimony delivered on 
November 10, 1983, represented the resolution of the long 
dispute between the White House and the Justice Department 
on the Intercircuit Tribunal proposal. I do not consider 
there to be any significant practical difference between the 
Rose testimony as cleared by 0MB and as delivered, with the 
revisions agreed to by me and the Deputy Attorney General 
with the acquiescence of the White House Senior Staff. As 
delivered, the Rose testimony conditioned possible support 
for the Intercircuit Tribunal on at least concurrent 
enactment of more basic reform long sought by the Adminis­
tration -- such as repeal of diversity jurisdiction and 
restrictions on prisoner petitions. The cleared testimony 
called for further study after such basic reform. Since 
Congress is unlikely to enact the requisite basic reform in 
the foreseeable future, however, the Administration's 
opposition to the Tribunal was effectively communicated. To 
cite just one example, The New York Times reported on Rose's 
testimony by noting "[t]he Reagan Administration, which for 
months has been avoiding comment on the proposal, also came 
out in opposition today." 

FFF:JGR:aea 2/27/84 
cc: FFFielding/JGibberts/Subj/Chron 
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c r .1--r •· ~r\' 11 10Cl ~r::~ \o..l.C. ~-', .,J....,,\.,, . 

MEMOR.Ja_t,mm-~ FOR BR?...NDEl, B:::...U~ 
LEGISLATIVE ATTO~~EY 

FFO.M: 

OFF I CE OF !'~.AKAGE!·'.E:N'I ,i.,.i',D BUDGE':' 

FRED F. F:::ELDING Orig. signed by FF~. 
COUNSEL TO THE PRESIDENT 

Revised Draft DOJ Report on S. 645, 
The Cou~ts Improvement Act Regardi~g 
I~tercircuit Tribur.al 

Cour:sel's O::ficE has ::::-eviewec the above-referencea 
propose~ report, and finds nc o~ i ~ition to it from 
a legal perspective. 

FFF:JGR:aea 2/13/84 
cc: FFFielding/JGRoberts/Subj/Chron._ 
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New Appeals Court & 

• 
Opposed by Stevens 
At a Ho~se Hearing 

By LINDA GREENHOUSE 
$Pedal to The Nn Yort Ttm. 

WASlflNGTON,Nov.10-Associate 
Justice John Paul Stevens of the Su-

. preme Court has told the House Judici­
ary Committee that _he opposes a bill to 
create a new Federal appellate court to 
·help the High Court with its workload. 

The bill, similar to a proposal made 
by Chief Justice Warren E. Burger, 
was the subject of hearings today be­
fore a Judiciary subcommittee. Justice 
Stevens described his opposition in a 
letter to the subcommittee chairman, 
Representative Robert W. Kastenmei­
er. Mr. Kastenmeier, a Wisconsin 
Democrat who is also the bill's spon­
sor, put the letter into the record. 

Justice Stevens was the only mem- 1' 
ber of the Court to accept the subcom­
mittee's invitation to comment on the 
bill. Associate Justices Lewis F. Pow­
ell Jr., William H. Rehnquist and San­
dra Day O'Connor, in addition to the 
Chief Justice, have endorsed the gen­
eral concept of the new court without 
commenting on specific proposals be­
fore Congress. 

,-. The Reagan Administration, which 
for months has ~n avoiding comment 
on the proposal, also came out in oppo­
sition today. t-

Jonathan C. Rose, an Assistant At­
torney General, told the subcommittee 
that before making a "structural 
change of perhaps major magnitude" 
in the Federal judicial system, Con­
gress should explore less drastic ways 
of easing the Supreme Court's work­
load. He said the Court itself was partly 
to blame for its workload because its 
expansive interpretation of legal and 
constitutional rights has encouraged 
more litigation. . 

In his letter, Justice Stevens said the 
proposed new courL"would do nothing 1 
to alleviate the workload of this Court, : 
and would increase the burdens of our ' 
already overworked courts of ap-
peals." . . . . 

The new· court, which would be for­
mally known as the intercircuit tribu­
nal, would decide cases referred to it 
by the Supreme Court. As described by 
Chief Justice Burger in a speech last 
winter to the American Bar Associa­
tion, the_ court's principal job would be 
to resolve•"confiicts," issues of law on 

· which the existing Federal courts of ap­
peals were in dispute. 

Chief Justice Burger said that dozens 
of such cases now clogging the Su­
preme Court's argument calendar 
could be eliminated by referring them 
to the new court. 

But Justice Stevens said that in his , 
view the number would be much small- : 
er. 

DATE: . 

PAGE: 

11-11-13 
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TO 

FROM 

EXECUTiVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

ROUTE SLIP 

Mike--·' Uhlrnann 
Take necegary action 

ded Fielding 
Approval or signature 

Comment 

John Cooney Prepare reply 

Karen Wilson Discuss with me 

For your information 

See remarks below 

Branden Bl urn~ DATE 
I 

2/23/84 

' 
REMARKS 

s. 645, The Courts Improvement Act 

• 
• 
[1 

• 
• 
• 
D 

Attached are portions of Jonathan Rose's 
statement of 11/10/83 discussing the Inter­
circuit Tribunal. On February 9 ,· I circulated 
the Rose statement as cleared by 0MB and 
asked that you compare it with the proposed 
Justice report on S. 645 (Title VI - Inter­
circuit Tribunal). 

Per discussions between D~~-G. Schrnults 
and Mr. Fielding, Justice ~evised the Rose 
statement after obtaining 0MB clearance, but 
did not so advise 0MB. The attached reflects 
the changes made pursuant to the Schrnults -
Fielding agreement and is what was presented 
to the House Judiciary Committee in November. 

Please advise me of any additional comments 
on Justice's draft report on S. 645 by COB 
Wednesday, February 29. 

OMS FORM4 

Rt'• Aug 70 
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~rpartment ofi !ustict 
• 

STATEMENT 

OF -

JONATHAN C. ROSE 

ASSISTANT ATTORNEY GENERAL 

OFFICE OF LEG~L POLICY --
CONCERNING 

THE WORKLOAD OF THE _SUPREME COURT 

BEFORE 

THE CO!-'~~ITTEE ON THE JUDICIARY 

SUBC0}~1ITTEE 6N COURTS, CIVIL LIBERTIES 

AND THE ADMINISTRATION OF JUSTICE 

OF THE 
f 

UNITE'D STATES HOUSE OF REPRESENTATIVES 

NOVEMBER 10, 1983 



Mr. Chairman and Members cf tne Subcommittee: 

I am pleased to appea~ today to discuss the nature and . 

causes of the workload crisis now faced by the Supreme Court of 

the United States, and some possible solutions to that problemi l 

/-

Ny testimony ~oday is divided into four parts. The 
I 

first part addresses thP. threshold issu~ o= the P.,:istence of a 

workload problem in the Supreme Court. It also addresses the 

specific inquiry suggested in the invitation to testify -- the 

role that government litigation policy has played in the growth 

of the Court's workload. 

! will th~n ciscuss the causes of the rising federal 

caseload, and sonP. measures that should b~ taken to reduce it • . 
~ 
~ 

Specifically, Part II discus~~~ the need for greater judicial 
l= 

restraint and for CongrP.ss to avoid enacting legislation that 

encourages litigation. Part !JI discusses a variety of legisla­

tive proposals, most of which are already before Congress, which 

would substantially reduce the caseloads of the Supreme Court and 
f 
f 

the lower federal courts. 

In the fou;.th and final part of my testimony, I will 

address the !ntercircuit Tribunal proposal. 
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IV. The Intercircuit Tribunal Prooosal 

Near the start of this year, Chief Justice Burger 

advanced the proposal to create an Intercirc~if Tribunal as an 

immediate response to the workload _problem of the Supreme Court. 

This proposal has since been introduced in the House of Represen­

tatives as H.R. 1970 a'nd has been reported by the Subcommittee on 

Courts of the Senate Judiciary Committee as Title VI of S. 645. 

The Intercircuit Tribunal proposal would provide the 

Supreme Court with an adjunct tribunal to which cases could be 

·referred for a nationally binding decision. All versions of the 

proposal have had certain common features. The Tribunal would 

automatically go out of existence at the end of a certain period 

of tirne unles~ renewed or continuec by new legislation. The 

Tribunal woula be composed of sitting circuit judges. The SupremP. 
~ . 

Court could refer any type o~ case to the Tribunal for a nation­

ally bi~ding decision. The decisions of the Tribunal would be 

reviewable by certiorari in the Supreme Court. 

The Derartment of Justice has reviewed and carefully 

weighed the substantial amount of testimony that has been 

presented ~e~ore both houses of Congress on the Intercircuit 

Tribunal proposal. The recommendation of Chief Ju~tice Burger 

and the favorable comments of sev~ral scholars of the federal 
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judiciary mus't be given great weight.~/ However, no consensus 

has been developed for the prop~serl Intercircu~t Tribun~l, and a 

number of serious concerns have been expressed about the impact 

that such a tribunal would have on the operations of the federal 

ju di c i a ry . 5 9 / 

The Department·. is not able to endorse the Intercircui t 

Tribunal proposal without the concurrent adoption of significant 
, . 

changes in the federal judicial system .• The changes we have 

suggested above would address the underlying problem of the 

caseload explosion in the Supreme Court and lower federal courts. 

58/ 

59/ 

See,~, Chief Justice Warren E. Burger, Annual Report on 
tne State of the ,Judiciary (Feb. 6, 1983) ; Remarks of Chief 
Justice Warren E. Burger at the 60th Annual Meeting of the 
American Law Institute (May 17, 1983); Statement of Daniel 
J. Meador on H.R. 1970 ~efore the Subcomm. on Courts, Civil 
Liberties and the Admin±~tration of Justice of the House 
Comm. on the Judiciary (;n;,ril 27, 1983); Testimony of A. Leo 
Levin on S. 645 Before the Subcomm. on Courts of the Senate 
Comm. on. the Judiciary (March 11, 1983); Statement of Chief 
Judge John C. Godbold on H.R. 1970 Before the Subcomrn. on 
Courts, Civil Liberties, and the Administration of Justice 
of the House Comm. on the Judiciary (Sept. 22, 1983); 
StatP.ment of Chief Judge Collins J. Seitz on H.R. 1968 and 
H.R. 1970 Before the Subcomm. on Courts, Civil Liberties and 
the Administration of Justice of the House Comm. on the 
Judiciary (S~pt. 22, 1983). 

See,~, Statement of Chief Judge Wilfred Feinberg on R.R. 
1970 Before the Subcomm. on Courts, Civil Liberties and the 
Administration of Justice of the House Comm. on the 
Judiciary (Sept. 22, 1983); Statement of Chief Judge Donald 
P. Lav on H.R. 1970 and H.R. 1968 Before the Subcomm. on 
Courts, Civil Liberties and the Administration of Justice n~ 
the House Cor.un. on the Judiciary (Sept. 22, 1983); Judge J. 
Clifford Wallace, The Nature and Extent of Intercircuit 
Conflicts: A Solution Needed for A Mountain or a Molehill?, 
7 1 Cal. L. Rev. 913 ( 1 9 8 3 ) • 



- 32 -

• 
We could endorse the Intercircuit Tribunal proposal only after 

Congress has acted on existing proposals to repeal the Court's 

mandatory appellate jurisdiction, limit or repeal diversity 

jurisdiction, and restrict pri~oner petitions. These reforms 

., should be tried before, or at least at the same time as, a 

structural change of perhaps major magnitude. 

If Congress sees fit to ado}5t a temporary Intercircuit 

Tribunal proposal under the circumstances we have described, we 

believe that the proposed structure contained in Title VI of 

s. 645, as approved by the Senate Subcommittee on Courts, is 

generally a good approach. The principal change that we would 

make to s. 645 would be to shorten the length cf the term of the 

Tribun~l from five to three years, with the judges serving for 

the entire three year period. We would be pleased to provide 

this Subcommittee with addit~9nal technical advice if such is 

desired. 

* * * 

I 
To summarize, while the volume of . federal government 

litigation in the Supreme Court has not increased in the past ten 

years, the general growth of litigation in the federal courts has 

resulted in a workload problem in the Court. A response that 

only addressed and temporarily accommodated the effect~ of this 

litigation explosion would be inadequate. It is essential that 

the growth in the caseload o: the Supre~e Court and the lower 
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federal courts be addressed by~ ~road based set of reforms. 

Generally, the courts must exercise judicial restraint and 

Congress must act in a manner that will decrease rather than 

increase the incentives to litigation. 

Specific measures that should be adopted in response to 

the caseload problem include completing the evolution of the 

Supreme Court's jurisdiction towarn discretionary review, limit-. . 
ing or eliminating diversity jurisdiction, addressing the problem 

of prisoner petitions, and developing, in appropriate areas, 

administrative alternatives to litigation. We believe that these 

proposals will go a long way toward eliminating the underlying 

cause of the Court's cas~load crisis ' -- the burgeoning federal 

caseload. Therefore, we would endorse the concept of an 

Intercircuit Tribunal only if Congress takes action on these less 

fundanental but highly signif\cant changes. ,,_ 

I would be plea5ed to answer any question5 the Commit­

tee may have. 

OOJ-19B- ll 



THE WHITE H OUSE 

WASI-< , "-.GT O N 

Februarv 13, 1984 

MEMORANDUM FOR FRED F. FIELDING 

FROM: 

SUBJECT: 

JOHN G. ROBERTS~ 

Revised Draft DOJ Report on s. 645, 
The Courts Improvement Act Regarding 
Intercircuit Tribunal 

0MB has asked for our views b y close of business February 14 
on a proposed revised version of the Department of Justice 
report on S. 645, the Court Improvements Act of 1983. When 
Justice submitted its first proposed report on S. 645 for 
0MB clearance, we noted no ob jectlon to most of the -
positions taken in the report. These included support for 
(1) elimination of Supreme Court mandatory appellate 
jurisdiction, (2) repeal of civi l litigation priorities, (3) 
a federal courts study commission, and (4) a Chancellor of 
the United States; opposition to (1) the State Justice 
Institute and (2) a judicial disqualification amendment; and 
"deference to Congress" concerning increased judicial 
survivors' annuities. 

The sticking point, of course, was Justice's proposed 
support for Title VI, the Intercircuit Tribunal. An 
Administration position on the Intercircuit Tribunal was 
hammered out last fall, in the course of clearing testimony 
Jonathan Rose eventually delivered before the Subcommittee 
on Courts, Civil Liberties, and the Administration of 
Justice of the House Judiciary Committee on November 10, 
1983. The proposed report is presented by Justice as being 
consistent with the cleared testimony by Rose. 

The section on the Intercircuit Tribunal, pages 5-8, is 
consistent with Rose's testimony, and I have no objections 
to it. Rose's testimony concluded that reforms such as 
abolition of diversity jurisdiction and restrictions on 
prisoner petitions "should be tried before, or at least at 
the same time as, a structural change of perhaps major 
magnitude." The proposed report contains essentially 
identical language (p. 7, 11. 5-7). 

Attachment 
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Februarv 13, 198 4 

I 

MEMORANDUM FOR BRANDE!, BLUM 

FROM: 

SUBJECT' : 

LEGISLATIVE ATTORNEY 
OFFICE OF .t,~NAGEMEN'I AND BUDGET 

F RED F. F IELDING 
COUNSEL TO THE PRES IDENT 

Revised Draft DOJ Report on S. 645, 
'The Courts Improvement Act RegardiP..g 
Intercircuit Tribunal 

Counsel's Office has reviewed the above-referenced 
proposed report, and finds no obj~~tion to it from 
a legal perspective. 

FFF:JGR:aea 2/13/84 
cc: FFFielding/JGibberts/Subj/Chron__ 
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EXECUTIVE OFFICE OF THE PRESICENT 
OFFICE OF MANAGEMHIT ANO BUDGET 

ROUTE SLIP 

TO Mike Uhlnann 
< 

~d Fielding 

John Cooney 

Karen Wils:m 

FROM ':-:1 

Branden Blmi ~ 

REMARKS 

Take necessary action 

Approval or ~ignature 

Comment 

Prepare reply 

Di~cuss with me 

For your information 

See remarks below 

DATE 2/9/84 

Revised draft roJ reP?rt on s. 645, 'Ihe Courts 
Irrprovenent Act 

Attached· is a revised version of the · Justice report 
on S. 645. An earlier version circulated for cc:mnent 
on August 11, 1983, was mt cleared because Justice 
supported {albeit conditionally) 'Iitle VI which w:>Uld 
establish the Intercircuit Trib\mal. 

D 

D 
D 

• 
D 

•. 
D 

In the roJ transmittal neno dated 1/24/84 {attached) 
Justice indicates that disagreerrent over the Inter­
circuit Tribunal was resolved in the CMB cleared 
Jonathan Fose statenent a:mcerning Workload of the 
Suprerre Court l::efore the House Judiciary Comni ttee. I 
have in:luded the relevant portions of the Rose statenent 
as cleared, so that you nay carrpare the position ·sta:t;ed 
therein with that contained in the attached Justice · 
draft report. 

Please provide ne with any o:mnents by a:lB 'fuesday, 
February 14. 

Attachment 0MB FORM4 

f<~• Aug 70 
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Offi ce o f the As.s isunt Att orney General 

Mr. Branden Blum 
Legislative Attorney 
Legislative Reference Division 
Office of Management and Budget 
Washington, D.C. 20503 · 

Dear Branden: 

- . ' . 
\.. .Jl,,,,e ~, . .L-q;,1!) ... ,1V .,...,:.:.i:-~ 

k'ashini ton. D.C. 20530 

~ 

Attached is the Department's revised report on S. 645, a bill 
to establish an Intercircuit Tribunal and for other purposes • 

. Pqrtions of this report, with the exception of the section on 
Title !t~(lntercircuit Tribunal) are sub~~.a~ti_~lly_th.e• same ..as 

~~e- corresponding portions of an earlier draft report we submitted 
to 0MB on S. 645. That report was cleared by 0MB, exceEt the 
section on Title VI. -

As you know, the disa re e the lntercircui_ ·- ah 
proposal has finally been resolved and a cleare position was 
presented by Jonathan Rose before the House·subcommittee on 
Courts, Civil Liberties and the Administration of Justice on 
November 10, 1983. - -----

Sincerely, 

/7 
- '{k_£_____ 
Y-6landa Branche 

_/Attorney-Advisor 
. ,- .:office of Legislative Affairs 

V 



Office of Legislative Affairs 

Office of the Assistant Attorney General k'ashington , D.C. 205J0 

Honorable Strom Thurmond 
Cha irman 
Committee on the J udi ciary 
Washington, D. C. 20510 

Dear Mr. Chairman: 

This is in response to your regu~st for the views ..of the 
Department of Justice on S. 645, the Court Improvements Act of 
1983, which was reported on June 29, 1983, by the Subcommittee on 
Courts of the Senate Judiciary Committee. 1/ In brief, our 
position on the various titles of the bill-is as follows: 

The Department of Justice supports the enactment 0£ Title I 
(Supreme Court Review), Title II (Civil Priorities), Title V · · 
(Federal Courts Study Commission), and Title VII (Chancellor of 
the United States). 2/ We would support the enactment of Title 
VI (Intercircuit Tribunal) only if certain other reforms 
addressing the caseload problem in the federal courts were 
adopted in advance or at the same time. We defer to Congress's 
judgment on the matters addressed in Title III (Judicial 
Survivors' Annuities). 

The Department opposes the enactment of Title IV (State 
Justice Institute). We have stated opposition in the past to 
proposals similar to Title VIII (Judicial Salaries), · but note 
that the change it proposes may already have been made by legis­
lation enacted in 1981. We oppose enactment of Title IX (Dis­
qualification of Judges) as presently formulated, but reserve 

1/ 

2/ 

References to s. 645 hereafter are to the version of the 
bill adopted by the Subcommittee on Courts, unless otherwise 
indicated. 

We have certain recommendations concerning the design or 
drafting of the proposals of Title V and Title VII. See 
sections V and VII of this report. 
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judgment c oncerning the desirability of enact i ng a more narrowly 
fornul a t ed ver s ion of t ha t title's proposal. 

Our comnents on the vari ous t i tles are as follows: 

I. TITLE I SUPREM.E COURT REVIEW 

Title I of the bill would generally convert the Supreme 
Court's mandatory appellate jurisdiction to jurisdiction for 
discretionary review by certiorari, except for appeals from three 
judge district courts. 

The proposal of Title I originated in the 95th Congress as 
s. 3100. It was reintroduced in the 96th Congress ass. 450 and 
H.R. 2700, and in the 97th Congress ass. 1531, H.R. 2406, and 
Title I of H.R. 6872. It has been passed at different times by 
both Houses of Congress -- by the Senate as S. 450 in the 96th 
Congress, and by the House of Representatives as Title I of H.R. 
6872 in the 97th Congress. There has been no opposition to this 
proposal since its initial introduction in the 95th Congress. 

-
Title I is an effective partial response to the workload 

problem of the Supreme Court. It would relieve the Court of the 
need to decide cases that would not warrant the grant of a writ 
of certiorari but must now be accepted for review because they 
f~ll within the categories that presently qualify for review by 
appeal. The grounds of our support for this reform are fully set 
out in our prior statements on the proposal. 11 

II. TITLE II CIVIL PRIORITIES 

Title II would abolish most priority or expediting 
provisions applicable to civil proceedings and enact a general 
rule for expediting particular cases when "good cause" for doing 
so is shown. The proposal of Title II was initially introduced 
as H.R. 4396 in the 97th Congress and was passed by· the House of 
Representatives as Title III of H.R. 6872 in that ~ongress. 

3/ See Mandatory Appellate Jurisdiction of the Supreme Court -
Abolition of Civil Priorities - Jurors Rights: Hearing on 
H.R. 2406, H.R. 4395, and H.R. 4396 Before the Subcomm. on 
Courts, Civil Liberties and the Administration of Justice of 
the House Comm. on the Judiciary 110-11, 113-21, 266-70 
(1982) [hereafter cited as "1982 House Hearing"]; Court 
Reform Legislation: Hearing on s. 1529, s. 1531 ands. 1532 
Before the Subcomm. on Courts of the Senate Comm. on the 
Judiciary 125-30 (1981); Statement of Assistant Attorney 
General Jonathan Rose Before the Subcomm. on Courts, Civil 
Liberties and the Administration of Justice of the House 
Comm. on tpe Judiciary Concerning the Workload of the 
Supreme Court 22-23 (Nov. 10, 1983). 



Title II is a sens ible r espon se to t he pr oblems of judicial 
administ ration created by the proliferat ion of uncoordinated and 
frequently inconsistent priority provisions. The grounds of our 
support for this reform are fully set out in our prior test i mony 
on the proposal. ii 

III. TITLE III JUDICIAL SURVIVORS' ANNUITIES 

Title III of the original version of s. 645 contained a 
proposal increasing the annuities for surviving dependents of 
federal judges. The version of the bill adopted by the Courts 
Subcommittee has substituted a directive to the Office of Person­
nel Management, in consultation with the Department of Health and 
Human Services and the Administrative Office of the United States 
Courts, to carry out a general study of judicial benefits. The 
study is to be completed by April 1, 1984, and is to include 
recommendations for making survivors' benefits for federal judges 
substantially the same as those for survivors of members of 
Congress. We consider it most appropriate to defer to the 
judgment of Congress and the Judiciary on the matters addressed 
in this title. 

IV. TITLE IV STATE JUSTICE INSTITUTE 

Title IV of the bill would create a State Justice Institute 
to administer a national funding program for state court improve­
ment. The appropriations authorized for the initial three years 
of the Institute's operation would be $20,000,000, $25,000,000 
and $25,000,000. 

While we recognize that the proposal of Title IV is well­
intentioned and that improving the administration of justice in 
the state courts is an important public interest, we do not 
believe that the expenditure of federal funds for this purpose 
proposed in Title IV can be justified. The grounds of our 
~pposition are set out in our statements and testimony on earlier 
bills incorporating the State Justice Institute proposal. 5/ 

. -

4/ 

5/ 

See 1982 House Hearing, supra note 3, at 111-12, 121-26. 

See Letter of Assistant Attorney General Robert A. McConnell 
to Honorable Strom Thurmond Concerning s. 537 (July 29, 
1981); Statement of Assistant Attorney General Jonathan C. 
Rose Concerning H.R. 2407 Before the Subcomm. on Courts, 
Civil Liberties and the Administration of Justice of the 
House Comm. on the Judiciary (Sept. 15, 1982). 
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v. TITLE V FEDERAL COURTS STUDY COHMISSION 

Title V of the bill would create a Federal Courts Study 
Commission. The Commission would be bipartisan in composition 
and would have equal representation from the three branches of 
government with more limited representation from the state 
judiciaries. The Commission would exist for a period of ten 
years. Its function would be to carry out a comprehensive study 
of the work and operation of the federal courts and to develop a 
general plan addressing their problems and guiding their future 
development. 

The idea of creating an interbranch body of this type was 
initially advanced by Chief Justice Burger in 1970. 6/ It was 
later endorsed by the Bork Committee of the Levi Justice Depart­
ment. 21 The Chief Justice has recently reiterated support for 
the creation of such a commissiGn as a means of developing a 
long-term solution to the Supreme Court's caseload problem. 8/ 
The proposal of Title Vis most directly derived from S. 675~ 
which was passed by the Senate in the 97th Congress.~/ 

-
While there have been many studies of the federal courts, 

Title V goes beyond earlier efforts in proposing a fully 
comprehensive and integrated response to the problems of federal 
adjudication. The proposed Commission would, moreover, create a 
useful mechanism for interbranch and federal-state cooperation 
involving the principals whose coordinated effort is essential to 
the enactment of significant judicial improvement measures. We 
therefore support the creation of a Federal Courts Study Commis­
sion. 

While we support the basic proposal of Title V, we have -
doubts concerning the wisdom of-establishing the Commission for a 
period of ten years. This is far longer than the normal duration 
of study and advisory groups. The time required for the Commis­
sion to carry out its mandate cannot be anticipated with 
certainty; its establishment for a full decade accqrdingly raises 
concerns that it may outlive its usefulness. We also think that 
a study commission's work is likely to be more focused and 

6/ 

7/ 

8/ 

9/ 

See U.S. News and World Report, Interview with Chief Justice 
Warren E. Burger, at 44 (Dec. 14, 1970). 

See The Needs of the .Federal Courts, Report of the 
Department of Justice Committee on Revision of the Federal 
Judicial System 16-17 (Jan. 1977). 

See Chief Justice Warren E. Burger, Annual Report on the 
State of the Judiciary 8-11 (Feb. 6, 1983). 

See generally To Establish a Commission to Study the Federal 
Courts: Hearing on s. 675 ands. 1530 Before the Senate 
Comm. on the Judiciary, 97th Cong., 2d Sess. (1982). 
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productive if a reasona bly circumscribed time is set for carrying 
it out. 

In the development of the proposal of Title V certain 
justifications were advanced for creating a long-term or perma­
nent Commission. 10/ Frequently, the recommendations of a study 
commi ssion attract a brief flurry of attention after it has 
issued its final report, and then are largely forgotten or 
ignored. It was felt that a Commission established for a long 
period of time would be able to function as an effective advocate 
for the adoption of its recommendations, and would also be able 
to monitor and assess the operation of the reforms it had 
proposed following their implementation. 

These points have force , but we do not think they justify 
the establishment of the Commission proposed in Title V for a 
period as long as ten years. If Congress concluded at a later 
point that work remained to be done by a Commission established 
initially for a shorter period, the Commission could be continued 
beyond its initially specified termination date through new 
legislation. A shorter period woulc _only have the desirable 
effect of ensuring that the operation of the Commission and the 
need for continuing it will be re-assessed at rea~onable 
intervals by the full Congress and the Executive. Our specific 
recommendation is that the Federal Courts Study Commission be 
established for a period of three years. 

VI. TITLE VI INTERCIRCUIT TRIBUNAL 

Title VI of the bill would create an Intercircuit Tribunal 
to make nationally binding decisions in cases referred to it by 
the Supreme Court. The Tribunal would receive and decide cases 
for a five year period commencing with the initial reference of a 
case to the Tribunal by the Supreme Court. The Tribunal could 
not receive new cases after five years had elapsed from the 
initial reference date, but would remain in existence beyond that 
point until it had disposed of cases pending at the end of the 
five-year period. ' 

The Tribunal would consist of a panel of nine regular judges 
and four alternates who would be chosen by the Supreme Court; 
both active and senior circuit judges would be eligible for 
assignment to the Tribunal. Judges would normally serve three 
year terms on the Tribunal with some variation in the length of 
the initial assignments to the Tribunal to achieve a staggering 
of the terms of service. The Tribunal would share a clerk's 
office and other support facilities with the Federal Circuit 
Court of Appeals. 

10/ See id. 
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Fol lowing Chief J ustice Burger's endorsement of this type of 
r eform in February of 1983, l.!I the Intercircuit Tribunal pro­
posal has attracted a degree of public attention that is rarely 
seen in the area of court reform. We have carefully examined the 
statements and arguments that have been advanced in support of 
the proposal 12/ and in opposition to it, 13/ including the 
extensive testimony that has been presentedbefore both Houses of 
Congress. 

While we believe that this reform, as formulated ins. 645, 
would have the intended effect of reducing the Supreme Court's 
workload and enlarging the appellate capacity at the national 
level, we retain doubts concerning the wisdom of experimenting 
with a structural modification of the federal judicial system 
when more modest reforms addressing the caseload problem have 
been awaiting action by Congress for a number of years. We are 
also concerned that this type of reform, if enacted in isolation, 
could reduce the impetus for enactment of other measures which 
have less dramatic appeal but address the causes of the caseload 
problem at a more basic level. The specific measures that we 
believe should be taken include gener~lly eliminating the Supreme 

11/ 

12/ 

13/ 

See Chief Justice Warren E. Burger, Annual Report on the 
State of the Judiciary 9-11 (Feb. 6, 1983). 

See, e.g., id.; Remarks of Chief Justice Warren E. Burger at 
the 60th Annual Meeting of the American Law Institute 
(May 17, 1983); Testimony of A. Leo Levin on s. 645 Before 
the Subcomm. on Courts of the Senate Comm. on the Judiciary 
(March 11, 1983); Statement of Daniel J. Meador on H.R. 1970 
Before the Subcomm. on Courts, Civil Liberties and the 
Administration of Justice of the House Comm. on the 
Judiciary {April 27, 1983); Statement of Chief Judge John C. 
Godbold on H.R. 1970 Before the Subcomm. on Courts, Civil 
Liberties, and the Administration of Justice ~f the House 
Comm. on the Judiciary (Sept. ·22, 1983); Statement of Chief 
Judge Collins J. Seitz on H.R. 1968 and H.R. 1970 Before the 
Subcomm. on Courts, Civil Liberties and the Administration 
of Justice of the House Comm. on the Judiciary (Sept. 22, 
1983). 

See, e.g., Statement of Chief Judge Wilfred Feinberg on 
H.R. 1970 Before the Subcomm. on Courts, Civil Liberties and 
the Administration of Justice of the House Comm. on the 
Judiciary (Sept. 22, 1983); Statement of Chief Judge Donald 
P. Lay on H.R. 1970 and H.R 1968 Before the Subcomm. on 
Courts, Civil Liberties and the Administration of Justice of 
the House Comm. on the Judiciary (Sept. 22, 1983); Judge J. 
Clifford Wallace, The Nature and Extent of Intercircuit 
Conflicts: A Solution Needed for a Mountain or a Molehill?, 
71 Cal. L. Rev. 913 (1983). 
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Court's manaatory appellate jurisdiction , as proposed in Title I 
of this bill; establishing reasonable constraints on prisoner 
petitions as proposed, for example, ins. 1763, which has been 
approved by this Committee; 14/ and limiting or abolishing 
diversity jurisdiction. 15/ These reforms should be tried 
before, or at least at the same time as, a structural change of 

\,;_; .. s·t,.+ possibly major magnitude. 

~ Ror,c. 
.+c.,,·, (t+. 

, c.. f-?.l~A . 

If Congress sees fit to adopt a temporary Intercircuit 
Tribunal proposal under the circumstances we have described, 
we believe that the proposal in Title VI of s. 645 for the 
selection by the Supreme Court of a single-panel Tribunal 16/ 

14/ See S. Rep. No. 226, 98th Cong., 1st Sess. (1983) (Committee 
Report on S. 1763). 

15/ The optimum approach would be the complete abolition of 
federal jurisdiction based on diversity of state 
citizenship, with the exception-of statutory interpleader. 
See Diversity of Citizenship Jurisdiction--19.82: Hearing on 
H.R. 6691 Before the Subcomm. on Courts, Civil Liberties and 
the Administration of Justice of the House Comm. on the 
Judiciary 7-12 (1982) (testimony of Assistant Attorney 
General Jonathan C. Rose)~ The complete abolition approach 
has been followed in such bills as H.R. 6816, which was 
voted out by the House Judiciary Committee in the 97th 
Congress; H.R. 9622, which was passed by the House of 
Representatives in the 95th Congress; and S. 679 and 
s. 2389, which were the subject of hearings before this 
Committee in the 96th and 95th Congresses respectively. 

16/ 

Several alternative reform options appear in a series 
of bills that were recently introduced by Chairman 
Kastenmeier of the House Subcommittee on Courts, Civil 
Liberties and the Administration of Justice. See 129 Cong. 
Rec. H 6023 (daily ed. July 29, 1983). We expect to advise 
Congress in the near future of our views concern:ing these 
alternatives. 

Regardless of the prior or concurrent adoption of other 
caseload reduction proposals, we would oppose the creation 
of an Intercircuit Tribunal consisting of a larger pool of 
judges that would hear cases in shifting panels. A 
multi-panel Tribunal would simply generate new conflicts and 
instabilities, defeating the proposal's objectives of 
caseload reduction and increased decisional uniformity. We 
would also oppose selecting the Tribunal by a procedure 
involving the judges of the inferior federal courts, or on 
the basis of an arbitrary factor, such as seniority in 
service as a circuit judge. Since the Tribunal's 

(Footnote Continued) 
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th~ t ~oul d hea r a l l ca se s e n bane J:.]_/ i s genera l l y sound. The 
pr incipal change that we r e commend wou ld be to shorten the length 
of t he ba sic peri od f or which the Tribunal is es t abl i shed from 
five to three years, 18/ with each judge serving for t he entire 
t hree -year period. 19T 

(Footnote Continued) 

17/ 

18/ 

achievement of its objective of reducing the Supreme Court's 
caseload would depend on the willingness of the Supreme 
Court to refer cases to the Tribunal and to let its 
decisions stand, t here is obvious value in having the 
Justices select the Tribunal, thereby assuring that its 
judges would enjoy their confi dence. 

S. 645 qualifies the single-panel character of the Tribunal 
by providing for service by four alternates, who would 
participate in the decision of cases when judges of the 
regular panel were disqualified or absent. This basic 
approach has been endorsed by the Chief Justice. See 
Remarks of Chief Justice WarrehL. Burger at the trOth Annual 
Meeting of the American Law Institute 5 (May .17, 1983). We 
would have no objection to this design so long as it were 
made clear that participation by alternates outside of 
disqualification situations would be limited to cases where 
the absence of judges of the regular panel was unavoidable. 
It would not, for example, be consistent with the · 
functioning of the Tribunal as a unitary court if judges of 
the regular panel were to absent themselves so as to allow 
alternates to participate as a matter of courtesy, or were 
absent because they preferred spending more time hearing . 
cases in their circuit courts. 

Subject to a reduction of the basic period to three years, 
we would have no objection to the provision in•· s. 645 for · 
the exclusion of start-up time from the period and the 
continuation of the Tribunal beyond the end of the period 
for the time needed to conclude pending cases. , , 

We would also note briefly three more technical design 
questions that merit consideration by the Committee: 

First, the bill provides that both active and senior 
judges may be assigned to the Tribunal. While some 
allowance for assignment of senior judges is appropriate, we 
have concerns over the operation and public perception of a 
Tribunal composed largely or predominantly of senior judges. 
We recommend that the bill provide that the nine-judge 
regular panel of the Tribunal must include at least six 
judges in regular active service. 

(Footnote Continued) 
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VI I. TITLE VII - - THE CHANCELLOR PROPOSAL 

Title VII would create the office of "Chancellor of the 
United States.n The Chancellor would be a circuit judge in 
active service who would be designated by the Chief Justice to 
serve in t hat position. The Chancellor would serve at the 
pleasure of the Chief Justice. The Chancellor would oversee 
administrative matters in the judiciary assigned to him by the 
Chief Justice and would assist the Chief Justice in the perfor­
mance of the non-judicial functions of his office. The vacancy 
created on a court by designation of one of its judges as Chan­
cellor would be filled through the normal judicial appointment 
process. If a judge's return to his court following service as 
Chancellor resulted in a number of judges on the court beyond 
that normally authorized, the court would be allowed to return to 
its normal size through attrition. 

This proposal is responsive to the heavy burdens of the 
office of the Chief Justice, who functions both as presiding 
judge of the Supreme Court and as administrative head of the 
judicial branch. 20/ We support the...enactment of Titla VII and 
believe that its definition of the Chancellor's o!fice and its 
functions is essentially correct. Our comments concern some 
possible improvements in the design or drafting of the proposal: 

(Footnote Continued) 

20/ 

Second, the bill makes no provision for removal of 
judges from the Tribunal in case of misconduct or incapa­
city. This could be easily corrected by providing that the 
Supreme Court may remove a judge from the Tribunal. 

Third, the bill contemplates that the Tribunal will 
issue rules of procedure for its proceedings. Considering 
the relationship of the Tribunal and the Supreme Court, it 
would be desirable to . provide that the Supreme Court may 
modify or repeal rules adopted by the Tribuna~ and may issue 
additional rules and orders governing the Tribunal's 
proceedings and activities. · 

See generally Meador, The Federal Judiciary and its 
Future Administration, 65 Va. L. Rev. 1031, 1041-44, 
1055-59 (1979). 

The office of Chief Justice and the Chancellor 
proposal were the subject of a conference at the White 
Burkett Miller Center of Public Affairs on October 15, 
1982. Financial support for the conference was 
provided by the Federal Justice Research Program 
of the Department of Justice. Professor Meador, who 
conceived and organized the conference, has indicated 
that a publication of the proceedings at the conference 

(Footnote Continued) 



First, s i nce t he purpose of t he Chancellor proposal is to 
provide the Chief J us ti ce with assi stance in carrying out his 
administrative respons i bilities, there would be no point in 
reguiring the selection of a Chancellor if a particular incumbent 
in the office of Chief. Justice did not believe that he needed 
such assistance. It would accordingly be preferable to provide 
that the Chief Justice may designate a circuit judge to serve as 
Chancellor in place of the mandatory language that currently 
appears in the bill. 

Second, Title VII contains provisions stating that the 
Chancellor would continue to accumulate years of judicial 
seniority and would be entitled to the normal travel expenses of 
judges. These provisions are overly narrow, since it is 
presumably intended, for example, that the Chancellor would also 
continue to receive his normal compensation and be eligible for 
the normal judicial retirement programs and benefits. A broader 
provision is called for, which should indicate that a judge's 
service as Chancellor does not adversely affect his compensation, 
benefits, expenses and allowances, seniority and other · 
entitlements as a circuit judge. 

Third, Title VII now states that the Chief Justice may 
assign the Chancellor to supervise any administrative matters. 
It might be preferable to state that the Chief Justice may 
delegate the performance of any administrative function or duty 
to the Chancellor, clarifying that the Chancellor's role is not 
limited to supervision in any narrow sense. 

Fourth, it is not apparent why the Chief Justice should be 
limited to judges in active service in his selection of the 
Chancellor; his range of options should include senior judges .and 
retired Justices who are interested in. taking on that role. The 
service of Justice Clark, Judge Alfred Murrah, and Judge Walter 
Hoffman as the first three Directors of the Federal Judicial 
Center provides precedent for service by retired Justices and 
senior judges in an administrative capacity. 

Finally, since the Chancellor would be the highest adminis­
trative officer in the judicial branch after the Chief Justice, 
it seems appropriate to provide for his being a member ex officio 
of the principal administrative bodies of the judiciary at the 
national level, the Judicial Conference and the Board of the 
Federal Judicial Center. 

(Footnote Continued) 
will be sent to the members of the Judiciary Committees. 
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VI II. TITLE VI I I -- JUDICI AL SALARI ES 

Title VIII contains an amendment to 28 U.S.C. § 461 that 
would e xempt judges f rom the effect of administrative salary 
adjustments, requiring Congressional action to raise judges' 
s alaries. We have opposed similar proposals in the past, noting 
that t his reform woul d increase the difficulty of recruiting 
highly qualified attorneys for service on the federal bench. 21/ 
In light of legislation adopted in 1981, however, it is not clear 
t hat Title VIII would significantly change current law. 22/ 

IX. TITLE IX -- DISQUALIFICATION OF J UDGES 

Title IX contains an amendment to the judicial disquali­
fication statute, 28 u.s.c. § 455. It provides that disquali­
fication would not occur in class actions prior to certification 
of the class. If a judge became aware of a disqualifying circum­
stance after class certification, he could divest the disquali­
fying interest within two weeks rather than disqualify himself, 
and if he did disqualify himself, the validity of rulings made 
prior to the disqualification would· ~ot be adversely affected. 
Title IX was added at the Subcommittee's mark-up of s. 645 and 
has not been the subject of prior consideration or study by 
Congress or the Administration. 

We are advised that this amendment is addressed to situ­
ations in which, for example, it appears unexpectedly after class 
certification that a judge's spouse is a member of the class and 
consequently has some minor pecuniary interest in the case. The 
amendment would allow divestment of the spouse's interest as an 
alternative to disqualification of the judge. 

While the general purpose suggested by the example appears 
benign, the current formulation of Title IX is clearly too broad. 
It would mean, for example, that a judge would not initially be 
disqualified in a class action where . his spouse appeared at the 
outset as an attorney or a class representative in ~he case. We 
reserve judgment concerning the general type of reform proposed 
in Title IX pending the proposal of a formulation that more 
clearly sets out its intended scope and an opportunity to 
consider the effect of such an amendment. 

* * * 
In sum, the Department of Justice believes that many of the 

proposals of s. 645 are important and beneficial measures that 
merit speedy adoption by Congress. We support specifically the 

21/ See Letter of Assistant Attorney General Robert A. McConnell 
to Honorable Strom Thurmond Concerning S. 1847 (March 15, 
1982). 

22/ See Section 140 of P.L. 97-92, 95 Stat. 1200. 
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proposals designat ed Supreme Court Review (Title I), Civil 
Pr ior ities (Title II), Federal Courts Study Commission (Title V), 
and Cha ncellor of the Uni t ed States (Title VII). 

The Off ice of l•~anagernent and Budget has advised that there 
is no objection to the submission of this report from the stand­
point of the Administration's program. 

Sincerely, 

Robert A. McConnell 
Assistant Attorney General 
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r-:r. Chairlilan an c Membe rs of the Subc or..mi ttee: 

I am p l eased to appear today to discuss the nature and 

causes of t he worklo~d crisis now faced by the Supreme Court of 

the Un i ted State~, ?.nd some possible solutions to that problem. 

My tP.stimony today is divided into four parts. The 

first part addresses the threshold issue of the existence of a 

workload problem in the Supreme Court. !t also addresses the 

specific inquiry suggested in the invitation to testify -- the 

role that government litigation policy -has played in the - growth 

of the Court's workload. 

I will then eiscuss the causes of the ~ising federal 

caseload, and some measures that should be taken to reduce it. 

Specifically, Part II discusses the need for greater judicial 

restraint and for Congress to a·voic enacting legislation that 

encourages litigation. Part III discusses a variety of legisla­

tive proposals, most of which are already before Congress, which 

would substantially recuce the caseloads of the SupremP. Court and 

_the lower federal courts. 

In the fourth and final part of my testimony, I will 

addres5 the Intercircuit Tribunal prcpo5al. §o 45 • ,rnnari:r:e el:!~ 

,..oncJJJcioo, W9 do nGt boliev.e thiit a e,afficiet1L case he~ b~en 

;nac:e that t!'le. cr.eotion of an ae:junet trib'tlnol to tLe S~~Feme 

0:,
0

_ '- :!': neces~ary is a J ong-ranc;e solution to th'!. Court's 



a,.t.e resor::-nse to the current warkJoae3 eri!!!is, Sncb +i:.npora t=-;t 

<l,.ssj stance wouJa provide Congress; ui t h tl-te t.i;;iQ to oem;ilop arrd 

I. Th~ Sucreme Court's Work load and Gove rnment Litiqation 

A. The Sucr eme Court's Workloa d 

In recent public statements, the Justices -of the 

Supreme Court have been essentially unanimous in their view that 

there is a serious workload problem in the . Court and tha~ remedi~ 

al measures are necessary. The 5tatistics concerning cases given 

plenary review by the Court provide independent support for the 

Justices' state~ents. Over the past few years, there has been a 

l arge increase in the number of cases argued before the Su_prerne 

Cou·rt -- increasing frorn 156 in the 1979 Term to 183 in the 1982 

Term. This increase in ca5es argued each Tern has als~ been 

accompanied by a large increase in accepted ca~es carried over 

:rorn Term to Term. 1/ 

1/ T~e ~umber of cases accepted for plenary review carried over 
~o the next Term rose from 78 at the end of the 1979 Term to 
113 at the end of the 1982 Term. 
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taken no action. We strongly urge that action be taken in the 

ne ar future to create these positions. 

IV. Th P. Intercircuit Tribunal Proposal 

A final legislative option to reduce the workload of 

the Supreme Court that has received considP-rable public and 

Congressional attention in the past year is the proposal to 

provide the Court with an adjunct tribunal to which cases could 

be referred for a nationally binding decision. 

A. Genera) Considerations 

, 

Hear the start of this year, Chief Justice Burger 

aevanced the proposal to create an Intercircuit Tribunal as an 

immediate response to the workload problem of the Supreme Court. 

This proposal has since been introduced in the House of Represen­

tatives as H.R. 1970 and has been reported by the Subcommittee on 

Courts of the Senate Judiciary Committee as Title VI~of S. 645. 

The Intercircuit Tribunal propo~al would provide the 

Supreme Court with an adjunct tribunal to which cases could be 

referred for a nationally binding decision. All versions of the 

proposal have had certain common features. The Tribunal would 

automatically go out of exi~tence at the end of a certain period 

of time unless renewed or continuP.d by new legislation. The 

Tribunal would be composed of sitting circuit judgP.s. The Supreme 



Cou~t could refer any type of case to the Tribunal for a nation­

ally binding decision. The deci5ions of the Tribunal would be 

revie~able by certiorari in the Supreme Court . 

µ.c-lc.tc 1hY"O~~h r·Yt or1d i>1scrf-©Mi liCM fhtt-cof. 

/l ~~~s--+.-o-~~~~--W.Q...J~~.a..t-

~he initiul question, hen , is whether other policy concerns 

~e would see such ov. 

were f or a permanent Tribunal. 

nent Tribunal is that it does not 

concerns if the proposal 

basic objection to a perma­

No long-term solution to the 

the problem. 

workload of the Supreme 

Court can be achieved unless steps are 

intake of cases at the lower levels of 

moreover, other important grounds supporting 

to the problem. 

The recent history of the federal 

There are, 

broader approach 

one of explosive growth. The external manifestation 

has been 

appar-

~nt to any observer of the judicial system -­

in the number of judgeships, which invariably 

still more rapid rise in caseload~; the increased reliance on 

adjunc~s nnd oth~~ support personnel; and the development 

more elaborate administrative and management apparatus in 

juGicial branch. These obvious external changes are accompanie 

. 
t 

I .. 

1 . 
r 



"The Depa r tmen t ha s reviewed and carefullv weiahed the ;;'7 ~ . 

/ substantial amount of testimony tha t has been presented 

--J;,~ 
(f) 

before both houses of Congress on the Intercircuit Tribunal 
. 

proposal. The reccrr.n:endation of Chief Justice Burger and 

the favorable comments of several scholars of the federa l 
. < nc, t.1n5,,aJl(J "._, bu.,, I 

judiciary must be given great weight. However,Atne cup~er· fo~ 

;"s+:!f f'ZJ'i';,~~rcircuit Tribunal,'""'~~• aw• iT •~•• and a number 

of serious conc~rns have been expressed about the impact 

that such a tribunal would have ~n the operation of the 

feaeral judiciary. 58/ 

"The Department is not able to endorse the Intercircuit 

Tribunal proposal at a time when it is not clear that a 

significant structural change to the fP.deral judiciary is 

neeced to alleviate the admittedly serious workload problem 
. \,/c,. wa1I c...,.,fr.""<ft- 1r, .rfv{"'I. -ti,,:, P"•P•1al o,fk,r 

in the Supreme Court. A We ee:.als ei:oQ.Or.g Ltl.!! 13r&f!e'sal e!Tly 

-af te .. Congress has acted on a number of the court reform ·· 

proposals currently before it, which would address the underlying 

problem of the caseload explosion in the Supreme Court and lower 
--

federal courts. Existing proposals to repeal th~ Court's 

mandatory appellate jurisdiction, limit or repeal diversity 

jurisdiction, and restrict prisoner petitions should be tried 

before[: or aie lee~t at tf\e ::H!t!'l'ie t.iff'le es-a a structural change of 

uncertain i~pact. 

58 / Ju~oe ~- Cliffor~ W~l~ace, 
TT9E3); [aaverse t~st1mcny 

------- Cal. L.R. ,_ -
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Tribu nal will devise and promulgate 

proceedings. Consinering the close 

its 

of the Supreme 

will consist entirely of referred to it by the Supreme 

Court, it provide that the Supreme Court may 

modify rules adopted by the Tribunal and may_ issue 

rules governing the Tribunal.'s proceedings and activ-

* * . - * 

To summarize, while the volume of federal governmen~ 
~ 

litigation in the Suprerne Court has not increased in the past ten 

years, the tremendous growth of litigation in the federal courts 

over the same period has resulted in a workload problem in the _ 

Court. A response that only addressed and temporarily accom­

modated the ~ffects of this litigation explosion would be inade­

quate. It is essential that the growth in the casel-0ad of the 

Supreme Court and the lower federal courts be addressed by a 

broad based set of reforms. Generally, the courts must exercise 

judicial restraint and the Congress must act in a manner that 

will cecrease rather than increase the incentives to litigation. 

Specific measures that should be adopted in response to 

the caseload problen include completing the evolution of the 

Suprerne Court's jurisdiction toward discrPtionary review, 



- ~ 5 -

li~iting or eliminating diversity jurisdiction, addressing the 

problem of prisoner petitinns, and developing , in appropriate 

areas, .-,. :mini5trative alternatives to litig~l~t~f~·-N~~ 
reject the permanent establishment of to the 

we think that Supreme Court as 

is desirable as a temporary measure 

I would be pleased to answer any questions the Commit­

tee may have. 

@ 
-..1e believe that these proposals will go a long way 

toward eJiminating the underlying cause of the Court's 

caseload crisis -- the burgeoning federal caseload. There-

fore~ we are unable tc endorse the Intercircuit Tribunal : 
'.'t +!_,~,rK,Je,nf ftmc.., k,vf will ~tli,14~ ~ .rn,J, .fhe, f""f'f"I ~n,I +he rau~ fvr • .U,f,9-J. 
fl 1:tl"J ~~- Congress ~elte,._ action on these less fundamental but 1.1.L ""lJ 

h-s h.~ . - . ,vn,,,., 
likely more effective changes • ._ c.ffr,r · 




