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Barrister Interview 

Fred F. Fielding 

bv Shawn D. Lew:is 
Associare Ediror. · Barrister 

What it's 
Like to be the 
President's Lawyer 

President ial Counsel Fred F. Field· 
ing tias been in his current position 
smce Jenuery 1981. Prior to th is White 
House appointmen t, he was a partner 
with the firm of Morgan, Lewis & 
Bockius I:: \'/eshington, D. C .. v,here 
,'i:- v.-e5 er:; 29eo· in the generel prec· 
tice of law wi th emphasis on interne-
11 ona l and corporate law and civil tria l 
practice. During the Nixon adminis· 
tret ion, from April 1972 to January 
1974, he was deputy counsel to the 
Presiden t, and from October 197r:J'.to 
April 1972. he wes assistant counsel 
to the Presiden t. Excep t for a military 
leave of absence, he pract iced with 
Morgen, Lewis from 1964 to 1970, with 
emphas is on comm un icat ions, in ter
nationc l. libe l and corpora te law and 
federa l court (non-persona l injury) 
practice. 

Fielding is a member of the Presi
den t's Comm ission on White House 
Fellowships, the American Arbitra• 
tion Associat ion, the Judicial Con· 
ference of the District of Columbia 
and several bar associations. He was 
also a member of the White House 
transition team and conflict of in· 
teres t counsel during the Reagan
ELJsh ,rens ition. He earned his bache
lor s oegree from Gettysburg College 
in Ge ttysburg. Pennsy lvanie, and his 
LL.B. from the U.nivers/1y of Virginia 
School of Law. While in law school, he 
was a. member of the national moot 
court team and the law school ad· 
visory council. 

Th e~ ollowing interview wa s con· 
duc ted at the 1983 ABA Annua l Mee t· 
ing in Atlanta. 

In a recent Washington Dossier 
cover story,' you were quoted as say• 
inf that you were e pawn in the V,'ater
gate episode, and that the experience 
has made your presen t job easier. 
Wha t did you learn from Watergate 
and how has it made your job easier? 

It made my job eas ier because peo
ple are now more aware of the restric
t ions and responsibilities that go 
along with public otfice. It 's one thing 
to te ll people not to do someth ing, or 
to follow a certa in course of acti on, 
but people sometimes get caught up 
with themselves when they get into 
public service. The Watergate ex
perience, in that ·regard, has sensi
tized people in government, in depart• 
ments and agencies and on the White 
House staff. 

When President Reagan asked you 
to become presidential counsel, you 
were working part-time on his transi• 
tion team while con tinuing your pri· 
vate practice. Why did you accept 
President Reagan's offer? 

I rea ll y didn't intend to go into the 
government. As a matter of fact , the 
reason I did as much as,1 did do during 
the t rans ition was becau.se I fel t it was 
a way of . paying my dues. I did not 
want, at that point in my career, to go 
back to publi c service. I did it basically 

. because --the- Pres ident asked me to. 
One often thinks of leaving legacies t o 
their c h ildren and they usual ly think in 
monet ary terms, but there are certai~ 
ly other terms. I fett that if the Pres.
oent had the confidence in me to ask 
me. and if I could be o f assistance. 
then I would take the job. And I ac
cepted it right on the spot because I 
didn't want to go home and think 
about it. 

Your other WhUe House positions 
were as deputy counsel to the Presi
dent and assistant counsel during the 
Nixon administrat ion. Why did you de
cide to leave-2 successful Jaw practice 
to assume this position considering 
the personal and financia l costs asso
ciated with public service? 

I received a call when I was in 
Philadelphia late one night asking me 
if I was a registered Republican and t 
said t was. The person thanked me and 
huog up. I caHed · him rioht back 
and asked h im the same question and 
he :asked why I asked that. I replied. _ 
"For 1he same reason you're asking 
me... But what happened ·was ·that 
the White House had let it be known 
that they were looking for a lawyer in 
John _ Dean's office,- and somebody 
that I knew in Washington had recom
mended me in Phi ladetp'h ia. At tne 
h me, l was not aware 1-ha1 all of this 

· was going on and subsequently , I was 
asked tf I would be interested in going 
down to interview for the job and I did. 



Even though I enjoy,ed private practice 
very much, at that t ime, the position 
was interesting to:me because itwas 
something new. I had ne-ver been in
volved in public service other than 
being in the milita ry . It was an.oppor
tunity I fe lt would be challenging ·pro
fessiona lly. 

You remained in that position until 
January 1974 when you returned to 
private practice in the Washington of
fice of _.your former firm, Morgan, 
Lewis & Bockius. Was this a difficult 
transition and how did the clients and 
partners respond? 

Ii you mean was there any negat ive 
reocti on to Watergate. I think there 
was muc more curios ity than any
thing eise. I was never aware of any 
antagonism because of Watergate . 
There were those in the firm who were 
pleased or perhaps rel ieved that I had 
been a:i le to conduct myself the way I 
did and survive . I was spared when an 
awfu l lot of people had the ir careers 
destroyed. It' s not an experience I 
would recommend to anyone, but if 
you do have the t raining and do have 
m e professional background and go 
through something like that you r in
st i::c: s should be right . An d it rea lly 
coec g 1vE vou an oppor.un ity to hone 
you r judgment. 

Getting back into private pract ice 
wasn't that diff icult a transition for me 
except that I had not been in the fi rm 's· 
Washing1on off ice before. Al though I 
knew a lot of people , it st ill me.!nt go
ing into a different -environment . The 
trans it ion was probably no, as drama
t ic as one might t hink because I was 
very anxiows 10· get back tc private 
practiu . The year or so before I le ft 
was obvious ly a very tumult uous pe· 
ri od of t ime. 

Do you believe the young lawyer 's 
attit ude regarding public service has 
been jaded as a result oi Watergate? 

I don't th ink it shou ld be. People 
make mistakes in any profession and I 
certainly don't th ink they should be 
jaded by it. If young lawyers are a little 
more cynica l, 1 don 't think that would 
ever be a bad th ing . Many people in 
;:,ubli c service get so caugh: up in it 
and so imbued with their own suppos
ed se l f- importance tha1 they come to 
love the job 100· m uch. I don't think 
anyone should ever be in government 
serv ice who doesn't have a place to go 
to when he is finished. 

·~· ,,.. _ --·- ·. ·-:· - - ..__. -· - -=--- -.. 

Having seen both sides of the 
fence, would you say you .preferred 
private practice to government ser· 
vice? 

Yes, and I would st ill say that today. 

In discussing the Ethics in Govern
ment Act, you have said that it created 
a negative effect on recruiting people 
for government service. How do you 
think the issue should be resolved and 
are there any proposed amendments 
to the current Act? 

There are some proposed amend
ments to the current ,Act, but the prob
lem that we are dealing with is a prob
lem of accumulat ive impact with so 
many barriers and impediments . The 
Ethics in Government Act is one set of 
regulat ions which should be re
viewed. We should just take a look to 
see it th~re is a way to learn from our 
experience. In speci f ics , I don't have 
the answers and there may be no right 
or wrong answer. I am not calling tor a 
chan~ just think it is t ime that we 
shgµi d recogn ize that we made it just 

'a litt le more difficu lt t han it was before 
to go into government. We can take a 
look to see if the publ ic 's need tor con
f idence in the ir publi c servants can be 
fill ed in another way. 

Describe your respons ibilit ies as 
President Reagan 's in -house counsel. 

Basically, I am in a sense like in
house counse l in a corpora! ion except 
that the respons ibili t ies are not easily 
defi ned because they reall y are for
mulated in large measure by circum
stances and events . There ar, some 
f ixed respons ibi lit ies such as the 
hand li ng of con f licts of interest, 
reviews fo r the execut ive branch or 
hand l ing clemency reques ts. But the 
scope of the office is such that you are 
involved one moment worki ng to de
velop a pol icy that 's legally related, 
and at other times y.ou are merely 
reviewing or writ ing a sp.eech that the 
President is going to give. The jud icial 
select ion process takes an enormous 
amount of my time. 

A typical day might begin at 7:30 am 
and -end at 8:00 pm. Every morning I 
have a senior staff meeting at 8:00 am. 
Then, every morning after that I meet 
with my executive assistant. At a mini
mum of twice a week, I also meet with 
my entire staff. Every week I' ve got a 
scheduled meeting 6n judicial selec
tion w ith the Attorney General, but 
other than that, my day is structured 

by events. I ·a tways- take a briefcase 
,fultofl)apers homet>ecause I just can
not get t o the paperwork during Ure 
day. I can't get that much of rt done 
because of .meetings and things o f 
that nature. · 

According to the National Journal 
you don 't repon directly to the Presi
dent, but to Chief of Staff James 
Baker, who is one of the four White 
House staff members with direct ac
cess to him. How ohen do you actual
ly sit down face to tace with the Presi
dent? 

So much for the National Journal. I 
am in a reporting structure. I report to 
the Chief of Staff ·as do au peopie . a ll 
·the assistant s to the President who 
are not exc lusively involYed rn the o f
fice- of pol icy ·deYelopment or excl~ 
sively involved in national security. 
My job is probably d if1erent from anv 
other in the Wr-site House staff in ttaa't 
my respons ibilities go .all the way 
across t he board and I deal with t he 
policy development people as well as 
the function o f staffs. As far as m y 
relat ionship with the President, how 
otten I s it down face to face varies 
from day to day, issue to issue. 

There are some days when I'll 
spend twerand-a-half hours with him. 
and then maybe three days that I won't 
see him at all, and I am not talking 
about ceremonial things. l am talking 
about business. I do see the President 
at least about every other day. If every
one is embroiled in the tax bill, by that 
time I will have done my bit. I have no 
basis to talk to the Presioent about 
that, but during that same day, I may 
have to go in and talk w ith h im about 
anot her problem. Or, if somebody has 
k idnapped peop le and they are 
holding them for ransom, and one of 
their ransom demands is-that the Pre
sident do something, then I would 
have to ~ounsel him. On an averaoe i,t 
wou ld probably come out to a1 ~;ast 
every,other day, but it really varies. 

-
How do you handle stress in such a 

high-powered position? 

l have to mainta-~n a sense of humor 
and I try to take a iittle time to mysetf 
during the day. I don't have time to try 
to get a golf game back. A tennis game 
is a tmos1 nonexistent. I find it very d if• 
ficult to have time to do anything o f 
that nature. By the same token, I take 
whatever occasion I can to try and 
take my wife out to dinner or go to the 
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Kennedy Center. On the weekends I 
try very hard to spend at least half of 
one day, if not the whole day, with my 
chi ldren. Sometimes I'll take them in
to the White House with me on Satur
days if I have to work. I have tried for 
the last two years to take my family 
away for two weeks and both times I 
have had to come back within the two 
weeks to the office. 

It is a stressful job, as most jobs in 
the White House are. I don't thrive on 
the st fess . The term "thrive" seems to 
indicate that you get some deep en
joyment out of it and that would make 
me a masochist. I enjoy the challenge 
of the job very much. 

What are the advantages and di sad· 
vantages of your position ? 

It's a great job-a very challenging 
job for a lawyer if he enjoys being 
a lawyer. It would be frustrating tor 
somebody to work on my staff. how
ever, if they wanted to be able to be in• 
t irnately involved in the formulation of 
a domestic policy from start to finish 
because I handle the policy side of my 
joo. But the young lawyers who work 
i or me were told from the day they 
went in there tha t this was a law firm. 
We ere operatinQ a law office .·There 
c·: : ie,: v c: o,he: places the y coulc' 
go il they wanted to do the other kinds 
oi things that people do in the White 
House. We all understood each other 
from the beginning and we have set up 
what I would consider to be one of the 
best small law firms in the country. 

The disadvantages of my position 
are personal things like time and fi• 
nancial sacrifices. I've got two small 
ch ildren who ar.e six and seven now, 
which means they were three and tour 
when I started the job. It has been 
quite a few years. If l had to point out 
the one disadvantage, l would have to 
say it is the personal sacrifices. 

You have been quoted as saying 
that the President of the United States 
is your client, but that you are not 
Ronald Reagan's personal attorney. 
How do you differentiate between the 
two? 

l mean that I don't do Ronald 
=iezca n's personal tax returns and 
:r,z:-sori c i thing . I don't do personal 
things that would ordinarily 'be per-
1ormeci by a lawyer. His own lawyer 
ii i ls out his financial tJisclosure forms 
and · other ·duties. The presidential 
counsel has a complete set of respon-

sibilities aside from those of his per
sonal lawyer. 

How does the lawyer confidentiali
ty issue affect you when your client is 
the President? 

I say my client is the President 
because I am counsel to the President 
and that is my job, but I am ultimately 
accountable to the people, as is my 
client. But, the President has got to 
have somebody that he can have a · 
confidential relationship with, as 
does any person. That 's part of the 
genius of our profession-you want 
your client to be totally candid with 
you because it is the only way you can 

give him totally accurate advice. The 
President of the United States, like 
anybody else, is entitled to that and 
should have the luxury of knowing 

. that he can say something to me and 
know that ft will be a privileged com
munication. Both of us are ultimately 
responsible to the people. There are 
many, many issues of executive privi
lege, of course, that come up in this 
administration, and · you must be 
aware of that. But my relationship 
with him would not only be subject to 
executive privilege, but certainly 
would also be subject to the privilege 
of attorney/client confidentiality. 

· (Please tum to page ~ 
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Fred Fielding (Continued from page 11) 

Is your position m ore political or 
legal oriented, and which takes prece
dence? 

It is much more a legal than a politi
ca l job. Politics are an element that 
you have to be aware of in making de
cisions. There is no question as to 
wh ich takes precedence. 

What is the legal profession 's per
cep tion of the presidential counsel 
posit ion? 

Every White House counse l role is 
differen: . It depencs on the indivi d.u
a,- 1; oepends on the scope of re
spons ibilities that he is given. It is a 
much differen t pos iti on than John 
Dea n nae as counse l to former Presi
oer.i Ficharc' Nixon. The scope of re
spons ibilities is much broader, the 
staf f is twice as large, the access to 
the Pres ident is eniirely different. I 
ca n th ink of on ly two occasi ons in the 
;, rsi two years of the Nixon adm inis
t ration in whi ch John Dean even saw 
:he Pres iden t. One was when they 
1·.·en : ,-, to meet some vi siti ng school 
:~ ·: ::: - 2:-;c 2nc:he~ was v,1her, he 
1•,en: ,:-. 10 vmness the Presidem sign
lnQ his will. My job is much different. 
For instance, I think this is the first ad
ministrat ion where jud icia l selection 
is handled by comm ittee. I chair a 
committee that meets on juditial 
se lect ion whi ch. to the best of my 
knov,.ledge. was never in the White 
House before. It is j ust an entire ly dif
ferem io:: . Ted Sorenson had the title 
o: pres ,oentia i counse l. but he reall y 
se~vec' as a speech writer. Lloyd 
Cutler. when he was with President 
Caner: v,as much more of a counse lor 
and was heavily involved in the Iranian 
negotiations. I fee l very comfortable 
with the job the way it is now. Quite 
frankl y, it is the most exciting job that 

a lawyer could ever have. 

What are some of .the current legal 
issues on your agenda ? 

I have just conc luded negotiations 
·,1.- i: ... ::-,e t-. I::>osta subcomm ittee re 
garding the Carter-Reagan debate 
issue . You have to tune in every day to 
f1gurE out what your-agenda is unfor
tunately. or fortuna1ely. The job is in
teresting but it also changes a Jot. 
We're involved in trying to make some 
de:::isions on the recommended inter
circu it tribunal. Vlle.'rp rPviPwinr. th<> 

impact of the Chadha case involvir}g 
legislative veto. And if I really have to 
talk abo1.1t the job, one of the reasons it 
is so exciting to me i.s because of the 
variety of assignments that I am fortu
nate enough to be involved in. 

How do you think the Carter-Reagan 
debate issue should be handled? 

I think· the President is handling it 
just righ t. We want to get to the .bot
tom of it. We want to .ge t the facts anq 
want to get them out as quickly as 
possible. The.President will then t:lave 
the opportunity to review the results 
of the inv~tigation. I th ink as a result 
of this . we may all have a better under• 
stand ing . It would have been wrong 10 

have an investigati on of the eniire 
campai~·,.mless 'the investigation 
were j_µst that. and if it weren't only an 
imiesti gation of one of the contes
tants . But if there is ever an investiga
ti on, I don 't mean this to in any way 
denigrate the jurisdiction of the Con
gress . but if •~ere is a crimi nal investi
gation or an investigation 10 all egc 
ti ons of potentia l crimina l ac tivity. I 
don't think it should ever be con
ducted in an atmosphere where you 
.could have a fair or unfair charge that 
was political in nature. 

What should be done to the person 
or persons involved? 
. I've got my own set of morals and 

my own sense of what is righ t and 
wrong : my own standards of ethics 
tha t I impose upon myse lf . I don 't ne
cessarily demand that others have tne 
same set unless I find that their ac• 
t ions are totally offensive to my own 
standards . But. one of_ the th ings that 
my own set of ethics requires of me is 
that it would be unfair to judge others 
and their actions unti l I know what the 
facts are. So I think we really have to 
wait and see what happens. 

The Reagan administration ''s al
leged plan to de-emphasize affirma
tive action in the selection of Judges 
was explored in a recent Washington 
Post article where you w.ere quoted es 
saying. " We are not going to make the 
decision based exclusively on factors 
other than competence." How many 
women and minority judges have 
been selected under the Reagan ad-
rnini~fr!:lfir.r.? 1,.. •h- ... ,.. .... _,_ -- - L - - • 
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on affirmative action in the judicial 
selection process? 

I wou ldn't say there is a de-empha
sis on affirmat ive action per se . What 
we 're tryi ng to do is , in our traditional 
selec t ion. get people who are philoso
phica lly consistent with the President 
in their outlook. There is no litmus 
test. There is no checklist of people , 
and we don't want clones. either. But 
we don't want people who philosophi
cal ly fee l that the court should be ac
tivist because it is the President's 
conv iction that that is not the role of 
the jud iciary. With the selection pro
cess . it is difficul t for us to identify 
candidates from around the country. 
We are re lying upon other people to 
ioent ity them . What I am about to say 
1r, no way oenigrates any of ou r jud i
c12I se lec ti ons that have already been 
maoe. I am ve ry proud of the caliber of 
oeople t hai we have. but we also go 
ihrough a period where we have a 
pol it ica l pan y in power fo r the f irst 
11me in a few years . and therefore . 
tnere are an awfu l lot of people who 
are ma~ing recommendat ions In the 
firs, wave o1 vacancies. the names you 
hea r most are names people have 
been plann ing or hop ing for the oppor
iUnit y tc recommend for seve ral years . 

:_€: r.,E- ~ 12•:~ c. :o~ ~.e ~: c ::>ou~ the 
se lection o: women judges . I have 
talked with a large number o f 
women's groups and told them what 
we were looking for and told them I 
needed the ir help in identifyi ng qual i
fi ed candidates . I don't want trtem to 
send me names of people that they 
know are not going to make it. but I 
v,ant them to send me names of peo
pl e with c good chance of being 
se lec tec . 0 1 all t he groups that I have 
asked for help in supplyi ng me with 
_names . only two have eve r complied . 
·so if there is anybody out there who 
knows of poten: ial cho ices . we are 

really seeking qualified candidates . 
Let me say something else that is in
teresting about women in judicial se
lection. I think that in 10 to ,2 years it 
will not be an issue at all because the 
universe of candidates will be so 
much greater. 

We have the same identification 
problem with minority candidates . I 

personally want the record to be 
improved and I know the President 
wants the same thing . He is pleased 
with the judges _we have but statisti
cally , he is not happy with those 
figures . We just have to work harder to 
identify more qual ified candidates . 
The President has appointed one 
female Supreme Court Justice and six 
d istric t cour1 judges who are women. 
He has also appointed one black cir
cu i1 coun judge and three Hispanic 
district bourt judges. 

What is your impression of the 
young lawyers with wh om you come 
into c7f'ttact? 

__ ~don 't think many young lawyers 
have the luxury of be ing proper ly train
ed . 11 you sta r1 ou t right. what seems 
second nature to you later in your pro
fession is because you were trained 
righ1. Tc ~·otten . 1 see younger lawyers 
wn~ are not disc i::, li ned i;-; the ir work 
habits . are not disc ipli ned in the 
ethics of our profession and are not 
disciplined in the com ity that should 
exist between people who are basical
ly combatants with each other. The re
su l1 is not comp limenta ry ei ther to 
t hem . to their profession or to their 
clients . So I think that the most impor
tant thing , and I know we are all eager 
10 burn up the wor ld when we start out 
practi cing law. but the time that is 
spent in your firs t couple of years 
tra ining are the mos1 criti ca l. Under
stand what I am sayi ng. I see this in 
not so young lawyers too. But the way 

it is corrected is by dealing with the 
young lawyers_ right out of law school 
and training them property. I think 
each year the young t.awyers who 
come out of law school seem to be 
brignter than the year before. 

I think that young lawyers have to 
understand that they are going out 
into. a world, however. and certain 
things are expected of them. I remem
ber interviewing in law schools and I 
certainly don't understand how some
body interviewing and trying to make a 
good impression will come in un
shaven in a tee shirt and a pair of 
jeans. Now, I personally don't care. 
but l would not put anyone with that 
little judgment together with any of 
my clients. 

My observation about young t.awyers 
is t~ they are-in Washington now-
more aggressiYe than my peers were 
when they were young ~awyers. But I 
woufo attribute c little ot that to the 
job market more than any individual 
traits or growing trends. There are no 
athiests in toxhc»es and there are peer 
pie wilting to do the jobs and who are 
very enthusiastic about jobs in a bad 
job market. 

Describe your career as a young 
lawyer with the Morgan. Lewis & 
Soclcius firm. 

Morgan. Lewis is probably the 
second largest fim, in the country. 
BefOTe I went into the Nixon adminis
tration. I was a civil litigator. I was in 
charge of the litigation for the firm 
right before I went back to this the sec
ond lime. But what I ended up doing 
prirr-..arily was litigation. international 
con.uact negotiations and similar 
things. 

What were your primary goals as a 
low student at the University of Virg in
iG School of Law? 

B e y O ll d Burn OU t (Continued from page 6) 

As the object of such an intense 
soc ialization process , it is easy fort he 
law stuoent to come to view that all 
be li efs are equa lly wrong. and that 
.. tr uth .. and .. just ice"' are relative 
terrns -essen:ially empty concepts . 

Progressive ly . .the human beings 
who are involved become less impor
tant. perceived as they are in a contex t 
of a shared attitude of strictly factua l 

analysis that reduces anxiety through 
inhibitions on ca ring . (Earlier studies 
suggest that the highest drop-out 
ra te s among f irst-ye ar law students 
occu rred among " those who were 
concerned with people. who valued 
human contac ts , and who were fri end
ly. sympathetic. and loyal. ~) 

One might speculate that this tradi
tion of legal education has expressly 

deYeloped as an attempted protection 
against the str.esses of legal practice. 

· Ttrat in tac1 . onewaytoarmor·the law
yer against the intrinsic stress of the 
1ega.l l i fe is to teach h im to care less 
about the fellow lawyer. or client, who 
may get shocked in spite of the l.aw
yer-·s best efforts. Beyond a veneer of 
seeming .antihumanism, such an edu
cational approach would be a strategy 



f 
I had t remendous, challenging law 

prolessors , some of whom I still have 
contact with. I really admired people 
like Dan iel Meador, a legal scholar 
with whom I had the privilege ot being 
a studen: assistant while I was there . I 
dec idec al the End of my first year that 
if I d idn't make Law Review, I was not 
going to stay in law school and I really 
looked forward to practicing law. The 
actual practice , of course. I really did 
not enjoy studying law and my only 
hope was that wt:len I got out, practice 
wou ld. be exciting. It was and it is. I 

love practicing law. I don't know if I 
was thinking of any particular specia
lizc.t ion ,nrough law school more than 
jus , a kin:: o : general feeling that I 
wante: 1c be involved in trials and 
iiuga·.,or. - he, is really what 1 wanted 
10 oo an::: tnat is what I spent over 50 
perce;i t 01 my prolessional time do· 
inc . I ;ovec the challenge of it, I loved 
,:,; exc i:ment and I especially loved 
tne d ivers i1y. 

V✓li c t ac·vice can you offer to a 
vounq la v.:_ver seeking a governmen t 
serv,ce p osit ion' 

Fipre oui what you want to do. If 
you w2!"1 i :o come into the govern
:-:-,e-:., '7',c: ~e ,r.e oec ision on whether 
_. :~ :. :;.- ·. 2. _:: 1- v.·~i:::-, ye.., are c la·,,.,. 
ye: o· ,.,.,,e:,e: you wili be coing what 
;; :. ;;v::u ! lo; of lawyers do-seeking 
governmeni se rvi ce as a change in 
their ;:)r;;ct ice . If you decide you will 
con: inue to be a lawyer, decide on an 
area in which you want ~o pertorm.r3e 
rea li s: ic i :-, ,he leve l th~t you are seek• 
ing and sometimes you can learn 
more anc have 2 much more exciting 
er.per ience do in; wh2t others may 
cor. s:ce r ,o ::-e c: sligntl y lower ranked 
_i:::: . ,t..:::-1: c: " i ne prof essional isrr. thai 
ye.:., sh:>L.: 1C ::ie bri nging to your prac
ti ce 2 ,yw2y and you will not have to 
wor,y a.boL· '. promotions . They will 

resting or. tol clly laudable motives. 
U:-,:o,t:.:na1e:y. as a method intended 
iC a•r-:- : ... e yo :..:nf attorney for later 
:·2.:'. ::- . :; c:,es n i see:-:110 work very 
v,e ll. Pema;::s the problem is that it is 
ditficu !: to teach human beings to not 
cue er.ough to protect themselves. 

In a-,y case . as stressful as all law 
studen:s find law school to be. their 
rea l d i1 1cul1 ies are not to be encoun-

come as appropriately ,and consis• 
tently with how you apply .yourse lf. · 

My personal advi'Ce is: don't take 
the job if you are really trying to later 
get -rich from · what you were doing. 
First , it is not the right mot ive and sec
ond , you may be very disappointed. If 
you get a job, remember that your re• 
sponsibilities are not only as a pub
lic servant, but as a lawyer. You do 
have those obligations and you may 
be called upon. The only way you can 
fulfill your obligation is to do that. To 
be professional. And nobody should 
go into government, as I said before, 
who doesn't have something else to 
do. The most dangerous thing in the 
world is to have somebody in govern
ment whose entire life revo lves 
around that job. That -was part o1 the 
problem qt Watergate. 

·.;, 

If President Reagan is reelected, 
will you remain as counsel? If not, 
what ar~r other options ? 

Wheo the President offered me this 
job, I fuld him that he deserved some
one who would commit to him for fou r 
years -a fu ll term. I was very flattered 
that he asked me . but I couldn 't make 

that ,commitment because I had not 
planned to work in go~emment. I had 
not done things that I would ha~e 
otherwise done. ·1 didn't teel like I 
could make the commitment and so 

'he said we'll worry about that later. 
He'·s not. worrying ,about it, tho.ugh. I 
went into this with my eyes wide open. 
I'm not complaining about,... govern
ment salaries or anything like that. I 
knew exactly what I was getting in1o, 
but I have no intention of staying for a 

· second term. I am proud and honored 
to have the opportunity to do some 
more government service. I hope I am 
making a contribution. Somewhere 
down the road, if caUed upon, I may be 
willing to make aAOther contribution. 
but I don't anti:cipate now.being in the 
government in,any .capacity. 

It would .be natural for me to retum 
to Morgan, Lewis. I returned to them 
before when I had left to go to the ser
vice . I feel very comtortable with the 
firm and I like the people very much. I 
like their pro1essionalism. But 1 
haven't even had time to think about it 
and I'm c. little reluctant to think about 
it while 1 am still in this job. But I do 
intend to return to the practice of law. 

• ;:_:. t •• - - • - - •~-,_; .·._ - ,-

Nw! A comprehensive 
profusely illustrated 
A-Z catalogue of 
resources for collectors 
by the Kovels 

Even-thine the collector must kno"-' 
about: clubs and publio,tions. sources 
for pans. repair services. matching 
services. professional essociations, 
conservation end restoration supplies. 
price guides. cppraiSc l information. 
auetion houses. displavino coliecti
bles. security information. books and 
booksellers-for over 100 anLio~ 
and colleclibles. Size 9" x 11 ". Peper 
s 13.95. cioth S2~.95; now at your 
bookstore. or use coupon 10 order. 

THE KOVELS 
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SOURCE BOOK 
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MEMORANDUM 

THE WHITE HOUSE 

WASHINGTON 

October 19, 1983 

MEMORANDUM FOR ADMINISTRATION SPOKESMEN 

FROM: MIKE BAROOD~ 
DEPUTY ASSI;J~ TO THE PRESIDENT 

AND DIRECTOR OF PUBLIC AFFAIRS 

SUBJECT: ATTACHED REAGAN ADMINISTRATION RECORD 

The attached are materials which may be of use in preparing 
speeches, and other surrogate activities. Included herein 
is the President's Saturday Radio Address on the "Quality of 
Life," some recent polls showing recent rise in approval for 
the President, and some talking points on the 1000th Day of 
the Reagan A~inistration. 



,, WHITE HOUSE TALKING POINTS 

October 18, 1983 

A NEW BEGINNING: THE FIRST 1000 DAYS 

o In his inaugural, President Reagan said many of 
America's ills •have come upon us over several decades. 
They will not go away in days, weeks, or months,• he 
added, •but they will go away.• 

o The President's optimism was countered by sceptics who 
thought many· problems were simply out of control. 

o By the end of the 1970s, serious problems like 
inflation, energy dependence, Social Security's sol
vency, economic growth, looked like they were years 
away from solution, at best. 

o Some said inflation would take a decade to tame, and 
as for economic growth, there were those who suggested 
we'd do better learning to live without it. 

o But 1000 days into the Reagan Administration prospects 
on these and other fronts are much brighter than they 
were: 

Inflation, at 2.6% the last 12 months is lower than 
it been in 15 years; 
Energy dependence is down with oil imports half what 
they were in 1977; reliance on Mexico, Canada is up, 
on OPEC its down. Gasoline prices are still below 
pre-decontrol levels. 
Social Security's retirement fund has been saved 
from bankruptcy through Presidential leadership 
while benefits have risen (up over $100 a month for 
average retired couple.) 
Economic growth came virtually to a halt at the 
start of 1979 in the wake of high inflation, taxes 
and federal spending. By the start of 1983, 15 
months after the Reagan recovery program began, 
GNP growth resumed and -- at almost 10% in the 2nd 
quarter and about 7% in the 3rd -- exceeded expecta
tions of economists in and outside of government. 

o Jobs: A growing economy means jobs, and 1000 day~ into 
the Reagan presidency: 

101.9 million had civilian jobs, the most ever; 
the economy was creating over 300,000 jobs a month; 
employment was rising faster than in any recovery 
of last 30 years. 

For aGd1t10naJ ,ntormation . call tne wn1t1 House Office of Pu111ic Affairs: 
Mike Batooc2y . Director: 456· 7170. 



The President's program 

o Less than a month after taking office, President Reagan 
announced his program for economic recovery. Congres
sional resistance prevented its full implementation, 
but, in 1000 days: 

tax rates have been cut 25 percent. In contrast, 
taxes doubled in the previous five years; 
federal spending growth has been slowed, from over 
17% in 1980 to less than 2/3s that rate now; 
the regulatory burden has been reduced -- billions 
of dollars, and 300 million manhours a year have 
been saved; 
the Administration, true to its promise, has en
couraged the Federal Reserve to maintain stable 
growth in the money supply. 

The result: a recovery that can last -- with low inflation 

o This was President Reagan's goal -- and a growing 
consensus among economists says its in reach. 

o Growth of over 8% the last 6 months and inflation at 
under 3% the last 12 months sets the stage. 

o Interest rates are also down (the prime, at 11%, is 
about half the pre-inaugural record of 21.5%). 

o Factories are back to pre-recession levels of activity 
(78.1% in September); business investment's up; 

o Housing starts, at 1.9 million rate in August, and 
auto sales, up substantially from last year, are a 
positive response to lower interest rates. 

o Disposable personal income -- what workers have after 
taxes -- is up at an 8% annual rate. Coupled with 
rising confidence, this has contributed to a healthy 
5% rise in real consumer spending. 

U.S. defenses, world leadership role also being restored 

o The declining U.S. commitment to adequate defense 
spending has been reversed under President Reagan a~d 
funding for needed defense systems such as B-1 and MX 
is being secured. 

o The U.S. has adopted a firm, realistic posture toward 
the Soviet Union at the same time we have put forward 
a comprehensive set of proposals for mutual and 
verifiable arms reductions. 



o Our alliances have been strengthened and, in numerous 
forums such as at Williamsburg for the economic summit, 
and at the UN after the Korean airline massacre, U.S. 
leadership has been demonstrated to the world -- and it 
has been welcomed. 



Background 

THE TYPICAL FAMILY 
(How's it Doing?) 

o Lower inflation has made a typical family's income of 
$29,300 worth about $2500 mroe than if inflation were 
still at the 1980 rate. ($29,300 is 1983 median income 
for family of four). 

o Lower tax rates mean that family will pay $700 less in 
federal income taxes for 1983 than if 1980 tax rates were 
still in effect. (Despite a typical income increase of 
$3052 for such a family, it actually will pay $44 less 
for 1983 than for 1981.) --

o Together, lower taxes and inflation mean the family has 
about $3200 more in purchasing power than it would have 
had. 

o The same holds true at other income levels -- much higher 
purchasing power due to much lower inflation and lower 
tax rates. 

Home-ownership more affordable for more famlies. 

o The monthly payment on a $50,000 mortgage has dropped 
over $200 in the last 20 months or so as interest rates 
have fallen. 

o An $80,000 30-year mortgage now costs over $350 a month 
less. 

o Statisticians say the lower rates -- down about 6 points 
the last year and a half -- have put home-ownership in 
reach for about 10 million families who couldn't aff0rd 
it 2 years ago. 



Inflation 

Then 
Now 

THEN AND NOW: TWO YEARS OF PROGRESS 
(1980 vs. the present) 

12.4% for the year 1980; was 13.3% in 1979. 
2.6% over 12 months ending in September, 1983 
-- lowest since the late 1960s. 

Interest Rates 

Then 
Now 

The prime hit 21.5% at the end of 1980. 
The prime is at 11%, cut in half in two years. 

Mortgage Rates 

Then 

Now 

They were climbing; FHA on the way to 17-18% 
range. 
They're falling; at present 12% of the monthly 
cost of a $50,000 mortgage is over $200 less 
than at peak rates of last year. 

Housing Starts 

Then 

Now 

In 3 year slump, starts down and falling 
further. 
Start rate up, running at solid 1.7 million 
annual rate for first 9 months of 1983. 

Federal Spending Growth 

Then 
Now 

Growth rate was over 17% by 1980. 
Spending will grow by less than two-thirds that 
rate -- about 11% -- this fiscal year (FY83) 
and by about 5 percent in fiscal 1984. 

Federal Income Tax (family of four, median income of 
$29,300) 

Then 

Now 

Under old tax law, typical family would pay 
$3766. 
Lower tax rates cut tax to $3049 -- $717 less. 



Energy Security 

Then 

Now 

Net U.S. energy imports were the equivalent of 
almost 6 million barrels per day. 
Net imports are down to just over 3 million. 

Gasoline Prices 

Then 

Now 

Decontrol critics predicted $2.00 a gallon gas 
once controls were lifted. 
Price fell about 10 cents a gallon in 1982; 
first drop in ten years, steepest ever. Real 
price lower now than just before decontrol. 

Regulatory Relief 

Then 

Now 

Then 

Now 

Paperwork took estimated 1.5 billion in 
manhours. 
Regulatory relief cuts burden by over 300 
million. 

The Federal Register averaged 7251 pages a 
month. 
It's down a third, to under 4875 pages a 
month.* 

Military Re-enlistment Rates 

Then 

Now 

Rate was 55%, and the military was losing 
a valuable pool of experienced manpower. 
Re-enlistment rate, at 68%, is the highest 
since 1964 and is evidence of overall 
improvement in morale. 

Nuclear Arms Reductions 

Then 
Now 

Senate was rejecting flawed SALT II treaty . 
Serious talks with Soviets on mutual cuts, 
not just limits. 

/ 



TIii Timu Poll 

Prosperity, Risk of War 
Key Issues of 'Gender Gap' 

PNltdt11t Jl111an'1 problllU 
wt\11 female .... do not ,... 
much to do with ao-cal.led wamea·• 
...... acmrdlnf IO I - I.a 
Anple• Tlmel Mtiaall ap6nlaa poll 
but lnlllld nfl«l die CIIIDCmll 
btld by I pid 111111y 1NlllMII that ldl 
,aUdel jaopardllt Ula Pf'IIIPICII far 
pnllplnlJ and lnc:raN die l'ilk ol ... 

f 1J W IO die •--,eJ olf• die 
PN•ident nod_,., abarl•lar1D IDiu• 
ti= to die -,ndlr 1111·-•bic:ll 
lbowa up In pol1a u a iow .. ..,. ol 
•uppartfarllimUIIOIIIWOIMDU 
aapared to men-Olllalde ol a 
drUIJc 1111ft ID ldl flmdlmenlal 
policiel. And no& only would alCII a 
dlanfe be out ol dlaractlr far 
.....,., It •·owd probably COit llim 
IUIIIX-:1 IIIIOftl men. 

ladNd.Ult.-eypraftliaa 

• " Hallasauned 
an ama race." 

• "Me ii cutting 
-ll•in 
eo,,«Mleftl.'" 

L.A,TIMES:9-26-83 
II It II any comfo:, to Ult Prwi• 

dent. UleN II nothinf peno!l&I 
about Utt wom,n'a 111ia11vin1a. 
Eichty percent cf women aurvtyed 
llld thty lilct the Prflidtnt penon
&lly, Utt um, !1,-.n as for men. But 
only 43" of women Mid thty hke 
bis policia. ccxnpu,id sith ~~ far 
lllffl. -· 

.68) 

naUon Ill wbic:ll tMtt - --•p1. 
euou• dllfennca between 1111D and 
women an today's 11101t lmpalUnt 
public poticJ questiona. ac:llimnf 
prospenty at llome and peace 
abroad. 

• ""Hedoun"t 
kn.iw what,_ .• 
doing." 

134 I 

• " He"I I ltrOftg 
!elder." 1s6 

Thia II a phfflOlllenon Ulat did not 
1how up In polll until Ult anNt ol 
Utt Rt11an presidency. ~ al· 
thourh It appean to be linked to 
ch&nlfl ID llle thrwt o1 p-,wn. 
ment initiated by Jleqan. I& may 
also reflect a rmn, lnaJ ol can-
1C10U111ess amons wamea u die 
nswt of the IT'OWVII lll'lllllll ol 
ftminism ID recent y.,._ • "He'• too old 

1 1 The Tiinn poll ahowa Ulat 131' ol to n,n fo, president 5 1 44 
men approve ot Rea1an'1 .)Db per. again." · 
formance. but be r.u Ula IPPl"09U I I 
of 55" of women. n. .,. die 38 69 
Pracent ID U.-- lllNm!nldy eflale .. 

l)OIIUan ol lllwi, die 1f11N911 of Ci lJ 5&" °' die c:IUMnry ., i.\11 •· -- 11 ..., . •-a lhar1) rlla ol .... --- .. . f'Olllta alloft UM Jut nm. poll ________ _,_ .__ --------

rttinCIDJ1111& s11.laswd~....---:nrZ9UlaM ...,...._ 
But Re:i,an'1 political \'UlnenbiJ. Similar differences ,merp alonJ i.......,. -

tty u • reswt of the render ,._,, ii ,ender Jina on teonolDic po11a-. 
demonstrated when be 11 pitted Only 41" of women appl"OYe of the ' But tht policy render pp doll 
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Exclusive 
SUIIIIJI 

How Congress 
Rates Reagan 

What are the President's strengths and 
weaknesses? Is his effectiveness slipping? 
From senators and House members comes 
a candid assessment of the Chief Executive. 

Ronald Reagan is heading into a period of confrontation 
with Congress with one distinct advantage: The perception 
on the part of most lawmakers that be is a strong President. 
able to get his way on Capitol Hill when the chips are 
down. 

A U.S.News cl World Rrport survey of members of Con
gress, appraising Reagan's performance, firid.s that the Pres
ident's ability to dominate the House and Senate on crucial 
issues is conceded even _by many Democrats, who began 
1983 with hopes of blocking his initiatives after heavy Re
publican losses in last fall's election. 

Already this fall, the President has emerged victorious on 
a string of issues from building the MX missile to keeping 
Marines in Lebanon. His reputation as a forceful Chief 
Executive raises the odds that he will win on other key 
issues in coming months involving aid to Central America, 
spending and taxes. 

Many survey respondents, Republicans as well a.s Demo
crats, find serious flaws in the President's handling of spe• 
cific problems at home and abroad. Some note slippage in 
his strength since his early days in office. Nevertheless, the 
prevailing view is that Reagan's skill as a power broker 
remains largely intact, reminiscent to some lawmakers of 
three of this century's strongest Presidents-Franklin Roo
sevelt. Harry Truman and Lyndon Johnson. 

All told, 240 representatives and senators answered the 
magazine's questionnaire-about 45 percent of the mem• 
bership. Responses came from 132 Democrats and 108 
Republicans, roughly proportionate to their parties' nwn
bers in Congress. Many elaborated on their answers with 
handwritten comments. 

Reagan·s strongest attributes, as perceived from Capitol 
Hill, include his ability to marshal support for administra• 
tion programs, his prowess as a political leader and his skill 
at inspiring confidence in the Presidency. 

He also gets credit for dealing effectively with Congress, 
slowing the rate of inflation and building up the nation's 
defense. 

"'Whether one agrees with Mr. Reagan's policies or not, it 
is clear that he has been a forceful and effective leader,"' 
says a Democrat from Florida. 

Even though Reagan gets high marks for fighting infla. 
tion. he scores low on coping with the economy generally, 
managing the federal bureaucracy and dealing with foreign 
governments. 

Most disappointing to lawmakers has been the impact of 
the President's economic program and what some of them 
view as his "insensitivity" to the poor. "His neglect of 
unemployment is tragic," comments Representative Nick 
Rahall (D-W.Va.). 

Following are questions asked, a tabulation of replies and 
a sampling of comments. 
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Appraising the President 

Not surprisingly, Reagan gets his best rating from fellow 
Republicans, none of whom regard him a.s below average. 
Yet nearly a third of the Democrats responding to the poll 
also give the President high marks. 

Typical is this appraisal from Representative Don Ed
wards, a liberal Democrat from California: MHe is the stron• 
gest President since LBJ." Adds Representative William 
Goodling (R-Pa.): "He is the first to provide leadership to the 
Congress since Lyndon Johnson and, before that. FDR." 

A number of lawmaken responding to the survey made it 
clear that "strong" and "good" are not necessarily synony
mous. MHe's living in an ideological dream world," says 
Representative Matthew Martinez (D-Calif.). Comments 
another Democrat: "He's probably the worst President 
since Warren Harding." 

Others believe Reagan has done exceptionally well under 
difficult circum.,tances. "With a partisan, hostile Ho~ and 
a Senate where the votes of liberals often are essential, 
President Reagan has done a superb job," says Representa• 
tive Henry Hyde (R-IB.) . 

Comments Representative Harold Sllwyer (R-Mich.): 
"While at times I disagree with the President, I never have 
the wicomfortable feeling that there is no hand on the 
tiller." 

Reagan's Strongest Ganis 

While the thrust of Reagan's policies is a subject of broad 
disagreement, lawmakers clearly acknowledge his expertise 
at lining up support for his we and spending programs. both 
in Congress and the nation as a whole. 

"The President has been able to bring diverse groups 
within the country together and use those coalitions to 
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Reagan, a "good arm-twister," with congressional leaders. 

move a comprehensive program forward," says Represen• 
tative Robert Walker (R-Pa.). 

Repeatedly singled out in explaining Reagan's success are 
his skills as a communicator. Asserts Representative Mickey 
Leland (D-Tex.): "When he uses the media to explain the 
actions of his administrat:_\on, he's not always successful. But 
when he is, he's exceptionally so." 

In noting the President's communicating skills, not ev• 
eryone is complimentary. Some refer to Reagan's talent as 
"public imagery" and shallow "public relations." One Dem
ocrat describes the President's slcill as "convincing people 
that nonsense is logical." 

For others, Reagan 's greatest assets are in exerting politi• 
cal leadership and inspiring new confidence in the office of 
the Presidency, an achievement that Senator Ted Stevens 
(R-Alaska) describes as "restoring American pride.'" 

Where He falls Shon 

Party differences grow sharper when it comes to singling 
out Reagan's weaknesses. 

Among Democrats, a large plurality believe that be has 
failed to cope with the nation's economic problern.s and the 
federal deficit. 

Asserts one Democrat: "History will reflect his as the 
worst economic-policy failure in our history." 

Republicans point to the President's difficulty in dealing 
with government employes and federal agencies-areas in 
which, Senator Stevens observes, Reagan has "less direct 
involvement." 

A handful of GOP lawmakers criticize Reagan's perfor
mance on women's issues, civil rights and "projecting con
cern for minorities and the less fortunate." 

Reagan also is faulted for surrounding himself with. as a 
Republican senator puts it. "poor advisers." Howe member 
Sawyer comments: "He tends to overly credit the opinion 
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and advice of some of his high-level advisers who in some 
cases are not sound in their judgment and do not under
stand congressional procedures." 

On the World Stage 

· On his stmding in the world community. Reagan gets 
mixed reviews. 

Fellow Republicans laud him for his "firm stand" on 
foreign-policy issues, while some Democrats find his rheto
ric at least partly to blame for heightened world tensions. 

'The Williamsburg conference and the handling of the 
Korean Air Lines situation have made Reagan an effective, 
respected leader in the world today," says Representative 
Dan Schaefer (R-Colo.). Adds Representative Michael Ox
ley (R-Ohio): 'The U.S. stands fonomething again." 

Democrats clearly view foreign affairs as Reagan's weak 
suit. Representative Edwards of California describes the 
President's international record as "a disaster-not a single 
accomplishment. Even Jimmy Carter had the Camp David 
agreement and the Panama Canal Treaty." Representative 
Rahall declares that Reagan has "too many decisions on 
hold. He lacks a steady course in the Middle East, thus 
banning U.S. credibility." 

One Democrat sees an element of danger in Reagan's 
conduct of foreign policy . .. With the exception of his correct 
stand on the Korean Air Lines tragedy, be has used intema• 
tional rhetoric to increase world tension alanningly." 

Dealings With Capitol Hill 

In terms of getting what he wants from Congress, Reagan 
has racked up an impressive record, as lawmakers see it. 
But when it comes to building a smooth working relation
ship with the Democratic-controlled House and Republi
can-controlled Senate, the President still has much room 
for improvement. _ 

"Mr. Reagan is a good musdeman and arm-twister," as
serts one Democrat. Says another: "He doesn 't understand 
working with a truly bipartisan Congress." 

According to one Southern Democrat, Reagan 's rating 
"would have been much higher last year, but in some cases, 
ideology is getting in the way of his dealings with Congress." 

GOP Representative Ron Packard of California sees an• 
other reason for the slippage: "It's not becawe of the Presi• 
dent's lack of effectiveness-but Congress is unworluble." 

Some lawmakers contend that the best measure of Rea
gan's effectiveness is his success in getting Congress to stick 
with the thrust of his tax and spending program.s, despite 
the increasing tempo of the 1984 presidential campaign. A 
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Republican comments, 'The philosophical differences of 
the majority of Congress in opposition to Reagan's policies 

ave made his victories even more impressive.·· 
Othen laud the work of Reagan's staff in dealing with 

Congress. "He has the most competent and effective con• 
gressionaJ•liaison office that the White House has had in 
m v years," contends Representative Oxley. 

Sour Views From Congress 

Despite Reagan's early successes on Capitol Hill, relations 
with Congress are clearly on a downswing. 

Some lawmakers attribute the change to a shift in the 
political landscape after the 1982 elections, which saw 
Democrats pick up 26 House seats and break a Republican 
and conservative•Democrat hammerlock on Congress that 
resulted from a GOP sweep in 1980. "Politics today are 
different," observes Representative Packard. 

The approach of the 1984 elections wo is a factor. "Rea• 
gan's ability to have his way with Congress has diminished 
as House and Senate memben become more and more 
concerned with several of his policy initiatives and their 
ultimate impact on elections,'' says a Southern Democrat. 

From another Democrat: "Too many memben of bis 
party have been led out on a limb to hold bis coalition 
together in the face of big deficits, semm and other issues." 

Republicans say that at least some of the blame should go 
to top Democrats who are "injecting more partisanship" 
into congressional affairs. -rhe Democratic leadership has 
done all possible to discredit the Reagan programs," argues 
one GOP lawmaker. 

~onetheless, contends another Republican, "the Presi• 
dent is still strong enough to get most of what he wants." 

Which Direction Now? 

Reagan's rocky relationship with Congress will get even 
bwnpier as the 1984 election approaches. 

Already, lawmakers note, Reagan· s weaker position in polls 
has emboldened Democratic leaders to oppose his policies 
more vehemently and more often. Asserts Senator Malcolm 
Wallop (R•Wyo.): "Democratic policies will not permit as 
many program successes or legislative successes as in the pa.st, 
regardless of national need." Adds Representative Philip 
Crane (R·ID.): "Presidential politics and congressional postur· 
ing will not serve the public well over the next year." 

In the view of many memben, both Congress and Rea• 
gan will have to do more compromising in the year ahead if 
a legislative stalemate is to be avoided. 
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Most Notable Achievement 
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While memben of Congress give Reagan relatively low 
marks on his overall handling of the economy, many feel 
that his success in controlling inflation is the capstone of his 
Presidency. 

Some critics argue that he merely traded inflation for 
high unemployment, while othen contend that inflation 
slowed as a result of Federal Reserve Board actions and 
.. despite the President's loose fiscal policy." Comments 
Representative Patricia Schroeder (D-Colo.): .. He was there 
when it happened; he didn't bring it about." 

Other lawmakers hail the President for building up the 
national defense, cutting taxes and reducing the growth of 
domestic spending. "He has restored confidence in the 
traditional American system," says Representative Carl 
Pursell (R•Mich.). 

Where He Has Fallen Down 
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More than anything else, lawmakers express disappoint· 
ment with the impact of Reagan 's economic program, and 
what they view as his apparent insensitivity toward the poor. 

Democrats, in large numbers, tend to discredit Reagan's 
spending policies-which reduced funding of some pro
grams for low•income people-as hurting the poor while 
helping the rich. Republicans complain that Reagan has not 
come to grips with what many view as a public-relations 
problem. "He has paid inadequate attention to the 'insensi• 
tivity' charge, which is without foundation," says one Repub
lican. GOP House member Pursell thinks Reagan should 
invoke a "fairness doctrine" with "more across•the•board 
spending cuts... Others list a variety of disappointments, 
from Reagan's refusal to fire <:abinet members seen as 
political liabilities to his failure to control federal deficits. 

"Something happened about six or eight months into the 
President's term, and he became more of a politician than the 
hard•nosed leader we had elected," says conservative Repre• 
sentative Thomas Hartnett (R·S.C.). But not all conservatives 
agree. Notes Representative Hyde: 'The perfect is the ene
my of the good-he's not perfect, but he's damn good." 0 
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TIME/ JULY I 8. 1983 

Sunny Mood at Midsummer 
Americans take a brighter view of Reagan, the economy and the country 

A
s the vacation season ripens 
to its fullest. Americans are bead
ina to the beaches. tennis courts 
and backyard barbec:ue pits in 

their sunniest mood in nearly two yean. 
The nation ·s problems. they think. look 
much lea menacing. in particular. better 
than they did last winter and spfina. 
larply because the recovery in the econo
my now seems to be aenuine. Moreover. 
as the public's outlook on life in aeneral 
bri&htens. so does its opinion of President 
Reapn. whoac ratinp arc finally begin
ning to climb. 

Th011e arc the chief findings of a stan
of-swnmer survey of American attitudes 
taken for TIME by Yankelovich. Skelly 
and White Inc.• There arc puzzling cross
currents. of the type that occur in every 
poll. but the upswing in optimism is un
mistakable. In response to the broadest 
question. "How do you feel things arc go
ing in the country these days?" a solid ma
jority of 57% answered either "very well" 
or "fairly well," 11.r. only 41% who replied 
"pretty badly" or "very badly." That 

•The sunoey polled I .(101 rclistcred 'IIOCCn by tele
phone from June 2710 29 The samphn, en-or is plus 
or minus JC:. . When compared w11h rcsuhs o( prcvi• 
0111 TIME•Yankelovic:h polls. IJle poccnuai sampuna 
error is plus or IIW\us 4. S~. 

Percent of 
people who ... 

marks a strikina reversal from the last 
two polls: in March th01C who judged the 
nation to be headina downhill held the 
lead S4% to -45%. and last December the 
peaimists' edae was lopsided, 65% to 
35%. Indeed. the current poll shows the 
first majority since September 1981 for 
thoac takina the upbeat view. 

The state of the nation. of course. can 
improve markedly and still leave much to 
be desired. In fact. 58% of thoac ques
tioned still rated it "not good," a response 
hard to reconcile with the general air of 
optimism. But that wu the lowest propor
tion since November 1977. when it was 
55% (for whatever reason. pouibiy simply 
hiah standards. "not good" has always 
held a majority in the TIME• Yankelovich 
polls). More significant perhaps. -48% now 
believe the country's problems to be "no 
worse than at other times... while -46% 
think that the U.S. "is in deep and serious 
trouble." the narrowest division in six 
years. Only six months earlier. in the De
cember 1982 poll. the deep-trouble worri
ers were almost twice as numerous (62% 
of those polled> as the no-worse-than• 
usual group (33%). 

The biggest reason for the turnaround 

want Rea1an to 
~ tor a second tenn 

Marth '13 

37% 
June '83 

42% 

think Reagan Is a 
i~~ they can trust 

Marth ·13 

46% 

in sentiment seems obvious. It is hardly 
surprising that public gloom was so wide
spread late last year: in the judgment of 
many economists. that was when the most 
painful rccasion since World War II hit 
bottom. Though many index.cs of the 
economy began rising with the new year. 
their messaae at first was unclear. As re
cently u March. those polled by the Yan
kelovicb firm split evenly, 49% to 49o/c . on 
whether a recovery had or had not begun. 
Now the doubt has been resolved. In the 
current poll. 59% said the economy really 
has started to improve. while only 38% 
believed the U.S. is still in "the throes of 
recesaion." 

The June unemployment fi&urcs rc
lcued last week provided funher evi
dence that the recovery is real; at the 
same time. they made it clear that the re
covery has a long way to go before true 
prosperity is restored. The civilian joblcs.s 
rate dropped a tenth of a poin l. to an even 
10%. continuing a creeping but steady de
cline from last December's postwar rec
ord of 10.8%. The June rate was the low-
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est since last August, but still higher than 
at any previous time since 1941. Such a 
slow decline in unemployment is cbarac• 
teristic of the early stages of recoveries; it 
reflects in part a return to active job seek
ina by people who had given up look.in& 
for work when the recesaion wu at its 
worst. Some l.l million oew jobs bave 
been creatod since last December, but the 
number of people competin& for them bas 
grown only a bit less rapidly. 

In any case, the recovery is visible 
enough for the poll results to give Ronald 
Reagan happy summer readin&. The most 
surprising findin& of the March survey 
was that, though the public wu already 
beginning to turn more cheerful. the Pres
ident's approval ratings were still drop
Pina sharply. Possibly this was because 
many people were not yet convinced that 
the recovery was genuine. Now, as mea
surements of the economy have turned 
visibly more favorable, so have voter 
opinions about Reagan. 

To be sure, 48% of thoac questioned 
have not changed their minds about the 
President. But 26% now think more high
ly of him, while 25% take a dimmer view 
than before. St.&tistically. that amounts to 
an even split, which in itself is a major 
change from March. Then. 35% had a 
worse impression of Reagan, while onJy 
15% said his st.&nding had improved in 
their minds. Asked to pup the Presi
dent's performance on the familiar tcalc 
of 1 to IO Cl s&anding for "very poor," I 0 
for "excellent"), 54% of the vote~ this 
time p¥C him ratinp from 6 to 10. while 
44% c!Qc acora from l to 5. That is aJ. 
ID0ll cui;lly the oppoaitc of the March re-

Percent of 
people who ... 

••• "think things .. 
golnc well in the country 

June ·13 

45% 57% 

~ • • • 
• • • • • • • 

• • 

suns: 55% of thOIC poUed thcl1 aa:orded 
.R.capo low ratinp, wb.ilc ooly 45% 
judpd him favonbiy. , 

Apin, the reason for the change is 
not bard to find. Among the majority who · 
believe that the economy is recovering. 
43% say Reagan is most responsible for 
the improvement. Runner-up is a feeling 
that ··the economy goes up and down; it 
(the recovery! would nave happened any
way" at a distant 25%. The Federal Re
ser"<le Board scored 13% and Congress 8% 
(behind the 11% for "not sure" ). 

Also, the President seems to be win
ning converts to his view that the reces
sion was the bitter price the nation had to 
pay to bring inflation under control. Some 
54% of thO&e questioned thought that the 
Reagan Administration has "made suffi. 
cient progress in solvin, inflation." while 
onJy 42% said it has not. That is a re
sponse of the highest importance to politi• 
cal calculations. Asked which of 15 issues 
would bave "a lot of influence" on their 
choice of who should be ele1;ted President 
in 1984. 80% selected " policies on infta. 
tion." more than th01e who specified.any 
other isauc. Second place. at 75%, some
what surprisin,Jy went to ··policies on im
proving education." an is.sue that is rising 
fast in public consciousness. in pan be
caw;e Reagan has hiahlilhted it repeated· 
ly in recent weeks. 

L 
ike the economy. though, the Pres
ident still has a great deal of lost 
growid to make up. Some 54% of 
thOIC polled said they would vote 

for "an acceptable Democrat" against 
Reagan next year. the same percentage as 
in March. The proportion ~hoosing Rea
gan rosc onJy from 27% to 30%. "An ac
ceptable Democrat." of course, is a face
la.s abstraction who at thi:I point outpolls 

• 

all the flesh-and-blood Democrats com
peting for the White House. On a question 
designed as a direct measure of Reagan ·s 
appeal, those who hope the President will 
not run for a second term outnumber 
those who hope he will. as they have in 
each of the last six SUJ"ieys. The hope-he
won ·t group. however. now prevails onJy 
46% to 42%; three monlh.s earlier the split 
was SI% 11s. 37%. 

While giving Reagan high marks for 
containing inflation. the public continues 
to be dismayed by the slowness of the de
cline in unemployment. Almost exactly 
two-thirds of thosc questioned think the 
Administration has not made suffi,ient 
progrcs.s in reducin, the joblcs.s rate; only 
29% say it has. And though they put infla
tion at the top of the list of I 984 election 
is.sues. many voten are more worried 
ri&bt now by unemployment. Asked 
which they were "personally more con
cerned" about.joblessncs.s or risin& prices. 
49% of those surveyed replied "unem
ployment," 11s. 35% for inJlation. 

In addition. Reagan continues to be 
viewed less favorably by female than by 
male voten on just about every question 
that the pollsten raise. Contrary to popu
lar belief. the gender pp yawns wider on 
economic than on foreign policy issues. 
For example, large majorities of both 
sexe5-71 % of men. 64% of women-ex
press at least some confidence that the 
President is dealing effectively with the 
Soviets on arms control. But onJy 53% of 
the women believe that the economy is 
improvin&, 11.f. 65% of the men. On Rea
gan's strongest issue. inflation. the divi
sion is even more striking. Men are satis
fied with Reapn·s progress in bnnging 
price rises under control. 61 % to 3 5%; but 
48% of women are not sat1S6ed. while 
47% are. which statiscally makes them 
evenJy divided. The bottom li..'le : while 
half of the men SUf\leyed hope that Rea
gan will run for re-election. only 35% of 
the women do. -~ C..S• J. Cludt 

. ; 

••• think the economy 
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THE WHITE HOUSE 
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RADIO ADDRESS BY 
THE PP~SIDENT 
TO THE NATION 

Camp David 

October Is, l983 

THE PRESIDENT: My fellow Americans, I know I court 
trouble when I dispute exgerts who specialize in spotting storm 
clouds and preaching doom and gloom. But at the risk of beina 
the skunk that invades their garden partv, I must warn them --
some very good news is sneaking up on you. The aualitv of American 
life is improving again. "Quality of life," that's a term often 
used, but seldom defined. Certainly, our standard of living is 
part of it. And one good measure of that is purchasing power. 

Just a few years ago, double-digit inflation was 
bleeding our purchasing power. Record price increases, interest 
rates, and taxatio~ punished the thrifty, impoverished the needy, 
and discouraged entrepreneurs. When an economy goes haywire, 
confidence is destroyed. Well, today, the tables have been turned. 
Double-digit inflation is gone. And confidence is coming back. 
In 1980, the U.S. ranked only 10th among 20 industrial nations in 

. per capita income. By the end of 1982, we'd climbed all the u0 
tothirdplace. Our stronger dollar has increased purchasing power. 
Real wages are up. And inflation is down to 2.6 percent. Sometimes 
when we shop, we don't realize how much inflation has dropped 
because prices are still going up. But they're going u0 much more 
slowly than before. If food prices had kept rising as fast the 
last two years as the two years before we took office, a loaf of 
bread would cost seven cents more than it does today, a half ~allon 
of milk 18 cents more, a pound of hamburger 60 cents more, and 
a gallon of gas 97 cents more. 

The prime interest rate has been cut nearlv in half 
so costs of business, mortgage, education, and car loans have 
dropped. The federal income tax on a typical working family is 
S700 less than if our tax program had not been passed. ~ith 
parents, students, entrepreneurs, workers, and consumers feeling more 
secure, opportunities for jobs are expanding. Our work force, 
in September, rose by nearly 400,000 to 101.9 million -- the 
highest level in American history. And the trend will continue. 

Quality of life is not just more jobs. It's, also , 
better jobs. And we're seeing better opportunities opening up 
fer all Americans. Women, for example, filled more than half of 
all the new jobs in managerial, crofessional, and technical fields 
between 1980 and 1982. The number of women-owned businesses is 
growing five times faster than men's. The future looks brighter. 
To get a peak at what tomorrow's jobs and products may be, look 
at the venture capital industry. This is where high-powered 
capital is invested, and much of the techn logical revolution is 
taking place. 

During the first nine months of 1983, the venture 
industry raised about $2.5 billion -- nearlv three times more than 
in all of 1980. The General Accounting Office has already 
estimated that previous venture investments of some $209 million 
in the sample of 72 companies directly generated 130,000 jobs during 
the decade of the '70s. Well, if $209 million of venture capital 
generated 130,000 jobs in 10 years, imagine how many jobs $2.5 billion 
will create during the next yea4. And like interest that compounds, 
growth and opportunities create more growth and more opportunities. 
Capital spending by business, a key source of higher productivity 
and new jobs help propel the economy 
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forward in the third quarter. 

Much of the increase in spending went for products of 
high technology like computers and word processors. 

We're witnessing an industrial renaissance and this is 
only act one. It's being nourished by incentives from lower tax rates, 
starting with the 1978 cacital gains tax reduction, passed, incidental
ly, over the objections of the last administration, and Followed by our 
own more sweeping tax cut program in 1981. 

Our program to create opportunity and bring big govern
ment under control, the subsequent decline in inflation and interest 
rates and prospects for robust growth have all led to another basic 
chan~e: America's confidence in their institutions is turning up 
after nearly two decades of decline. A 1982 survey by the University 
of Michigan found people more likely to say they trusted the govern
ment to do what is right. 

Looking beyond the economy, we see more evidence that 
the quality of life is improving. Life expectancy reached a record 
high last year, climbing to 74.5 years. Infant mortality declined to 
an all-time low with only 11.2 deaths per l,000 live births. And the 
number of divorces dropped for the first time since 1962. Serious 
crime dropped 3 percent, the first measurable decline since 1977. 
Quality education, an American tradition, but one neglected for years, 
will be restored, thanks to leadership in Washington and vigorous 
action by your families at the grass roots. 

Good things are happening in America. Confidence is re
turning. Our quality of life is improving because your voices, voices 
of common sense, are finally getting through. Believe me, it wasn't 
~ashington experts who said government is too bia, taxes are too 
high, criminals are coddled, education's basics are neglected and 
values of family and faith are being undermined. That was vour 
message. You made reforms possible. 

With your help, we'll make even more proqress because 
I'll be the first to admit much more progress needs to be made. 
We're on a new road for America, a far better road, filled with 
hope and opportunities. Our critics may never be satisfied with 
anything we do; but I can only say, those who created the worst 
economic mess in post-war history should be the last oeople crying 
wolf, 1,000 days into this administration, when so many trends 
that were headed the wrong way are headed back in the right direction. 

Thanks for listening and God bless you. 

END 12:11 P.M. EDT 



:'Lawrence Harrison fc;~j · /1h11, 
;More Malaphors 
L · Since "Searching for Malaphors" was near me, my family and friends, I have 

published in The Post on August 6, I accumulated the following: -
have received some 20 letters from peo- "It's like pulling blood." 
pie who were collecting malaphors Spoken by a foreign aid official: "The 

· long before the word was coined (mala- technocrats [of another country] were 
· proprism plus metaphor) . .Indeed, sev- hand over·hand above the technocrats 
eral were delighted to discover a word in this country." . 
for what they were collecting. (One had "It may be so, but my guttural reac-
been calling them "fingers of speech.'') tion is that it won't work.'' 

What I conclude from . this admit- . A reaction to an amateur theatrical 
~y narrow data bas.e is that, while production: "People were ranting and 

._•the malaphor flourishes in bureau- raving about it." - · 

.. era.tic compost, it will grow j~t aboui "He doesn't stand a . Chinaman•~ 
anywhere. The following malaphors chance in hell.'' - , , 
are my pick of the letters. They were A comment about a thre-atened strike 
uttered in the home, on the farm, in ·of . government engineers ~ a Laf:in 
the street, as well as in.the office. 

"He said that with his tongue in his 
: mouth." · · 

"His 90-year-old grandmother still 
had alU1er facilities." 

· "I don't hold much ·water .to that 
· idea." (A nice mate for the earlier "He 
· was uncertain a)>out their views .and 

was feeling the water.") · 
- · "We have matters well under liand.'' 
-tNote the link to the earlier "A study is 
_underfoot.'') · 

"I'd like to have been an eardropper 
on the wall.'' · 
. "I'm not going to put my neck out on 
a limb." 

"He died interstate." 
''That guy's out to butter -his own 

nest." · 
"He's cutting off his nose in spite of 

.• his face.'' · 
-"We are diabolically opposed.'' 
"He threw a wet towel on the 

. meeting." ·. 
"He's between a rock and, the deep 

• · blue sea.'' . · 
. From a speech to the AP Sports Edi• 

~-tors Association in June of this year b.Y 
· a Vietnam veteran: "But lately, I have 

felt that I am back iil the rice patties." 
· While it may not really be a mala

phor, I like the . following, from The 
Washington Post,of Aug. 11: "Steinmetz 
said the gas would be fatal only if one 
.remained in its presence until dead.'' 

Notwithstanding the fact that, since 
the first article was completed, people 
are more careful about what they say 

The writer ~ecently spent two years · 
in AID's Latin American bureau in 
Washington. 

American country: "They are rising in 
righteous indignity.'' 

"What I've been saying in bits and 
drabs . ... ·, 

"He went through it with a fine
tuned comb.'' · 

"I'ni raising a siraw horse. Feel free 
to burn it down.'' (This was uttered by 
one of my best malaphor sources. It 
was he who said, "Maybe we ougat to 
include part of their suggestion-you 
know, throw them a fop.'' Recently, he 
came within an ace of saying "prima 
!eces.") 

"Rome wasn't burned in a day.'' 
"It's a tenant of our policy." 
With reference to lower-level otfi

cials · of another country: "They 
shouldn't 1,1pstream the ministers.'' 
· "All those guys do is sit around at 
meetings and postulate." 
. "It fell between the tracks." 
· "He really speaks his JDlnd; he 

doesn't crouch his terms.'' 
"Perhaps I'm looking at it from our 

own colloquial point of view.'' 
Even the most malaphor-sensitive 

families are not immune. My 13--year
-Old daughter recently said of her )5-
year-old-sister: "The boys are falling all 
over Beth's feet.'' 

It is clear that bureaucrats have it 
legs down when it comes to maiaphQrs. 
But anyone can play. 
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Abraham Lincoln once said: "Discourage litigation. Persuade 

your neighbors to compromise whenever you can. Point out to them 
how the nominal winner i$ often a real loser -- in fees, 
expenses, and waste of time." A Americans, however, have failed to 
heed Lincoln's advice. They are filing more lawsuits than ever 
before, and are bringing into court virtually every conceivable 
type of dispute. As Chief Justic~ Burger has observed, "courts 
have been expected to fill the void created by the decline of 
church, family, and neighborhood unity." 

The staggering increase in litigation has strained the 
capacity of our courts and has threatened their ability to settle 
disputes. Much of the blame for this litigation explosion, 
however, must rest with the · courts who have failed to exercise 
appropriate restraint. As never before, courts have been voiding 
legislative enactments and have been discovering new rights, 
protections and entitlements. 

While we are taking steps to restore the courts to their 
proper role, we must, at the same time, respond to the crisis the 
courts now face. One measure that can provide some immediate 
relief to our overburdened courts in the District of Columbia is 
to add talented, new judges to handle the expanding caseload. 
Thus, I am naming .••. 
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ISN'T THERE A BETTER WAY? 

The obligation of our profession is, or has long been 

thought to be, to serve as healers of human conflicts. To 

fulfill our traditional obligation means that we should provide 

mechanisms that can produce an acceptable result in the shortest 

possible time, with the least possible expense and with a minimum 

of stress on the participants. That is what justice is all 

about. 

~he law is a tool, not an end in itself. Like any tool, 

particular judicial mechanisms, procedures, or rules can become 

obsolete. Just as the carpenter's handsaw was replaced by the 

power saw and his hammer was replaced by the stapler, we should 

be alert to the need for better tools to serve our purposes. 

Many thoughtful people, within and outside our profession, 

question whether that is being done today. They ask whether our 

profession is fulfilling its historical and traditiona~ 

obligation of being healers of human conflicts. Although it may 
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be too much to say that we lawyers are becoming part of the 

problem instead of the means to a solution, I confess there is 

more to support our critics than I would have thought 15 or 20 

years ago. 

.Litigation and the Adversarv Tradition 

Today, I address the administration of justice in civil 

matters, which shares with criminal justice both delay and lack 

of finality. Even when an acceptable result is finally achieved 

in a civil case, that result is often drained of much of its 

value because of the time-lapse, the expense and the emotional 

stress inescapable in the litigation process. 

Abraham Lincoln once said: "Discourage litigation. 

Persuade your neighbors to compromise whenever you can. Point 

out to them how the nominal winner is often a real loser -- in 

fees, expenses, and waste of time." In the same vein, Judge 

Learned Hand commented: "I must say that, as a litigant, I 

should dread a lawsuit beyond almost anything else short of 

sickness and of death." 

7 

J 
I was trained, as many of you were, with that generation of 

lawyers taught that the best service a lawyer could render a 

client was to keep away from the courts. Obviously that 

generalization needs qualifying, for often the courts are the 

only avenue to justice. In our search for "better ways," we must 

never forget that. 

Law schools have traditionally steeped the students in the 

adversary tradition rather than in the skills of resolving 

conflicts. And various factors · in the past 20-25 years have 

r 
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com~ined to. depict today's lawyer in the role of a knight in 

shining armor, whose courtroom lance strikes down all obstacles. 

But the emphasis on that role can be carried too far. Only very 

' few law schools have significant focus on arbitration. Even 

fewer law schools focus on training in the skills -- the arts 

of negotiation that can lead to settlements. Of all the skills 

needed for the practicing lawyer, skill in negotiation must rank 

very high. 

It is refreshing to note that the Dean of a new law school 

said he hoped the school would play a _ leading role in preparing 

lawyers to find fresh approaches to resolving cases outside the 

courtroom. He said: 

The idea of training a lawyer as a vigorous 
adversary to function in the courtroom is anachronistic. 
With court congestion and excessive litigiousness drawing 
increasing criticism, it is clear that lawyers in the 
future will have to be traine~ to explore non7udicial 
routes to resolving disputes. 

This echoed the theme of the 1976 Pound Conference of which 

this Association was a cosponsor. Obviousiy two of those "non

judicial routes" are arbitration and negotiation, and it is very 

encouraging to find a new law school opening with this fresh 

approach. A third approach is greater use of the techniques of 

the administrative process exemplified by the traditional 

workmen's compensation acts. The adversary process is expensive. 

It is time-consuming. It often leaves a trail of stress and 

frustration. 

1oean Charles Halpern, _Law School, City University of New York. 
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One reason our courts have become overburdened is that 

Americans are increasingly turning to the courts for relief from 

a range of personal distresses and anxieties. Remedies for 
, 

personal wrongs that once were considered the responsibility of 

institutions other than the courts are now boldly asserted as 

legal "entitlements." The courts have been expected to fill the 

void created by the decline of church, family, and neighborhood 

unity. 

Possibly the increased litigiousness that court dockets 

reflect simply mirrors what is happening worldwide. The press, 

TV and radio, for hours every day, tell us of events in Asia, 

Africa, Europe and Latin America where there is seething 

political, social and economic turmoil. It is not surprising 

that our anxieties are aggravated. 

In 1975, Professor John Barton of Stanford cautioned that: 

As implausible as it may appear, ••• increases 
over the last decade suggest that by the early 
21st century the federal appellate courts alone 
will decide approximately 1 million cases each 
y.ear. That bench would include over 5,000 active 
judges, and the Federal Reporter would expand by 
more than 1,000 volumes each year. 

We do not need to. rely on this scholar's perception to know 

that the future prospects are neither comfortable nor comforting. 

Costs of Litigation 

Our litigation explosion during this generation is suggested 

by a few figures: from 1940 to 1981, annual Federal District 

Court civil case filings increased from about 35,000 to 180,000. 

This almost double
1
d the .yearly. case load per judgeship from 190 

to 350 cases. The real meaning of these figures emerges when we 
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see that federal civil cases increased almost six times as fast 

as our population. 

From 1950 to 1981, annual Court of Appeals filings climbed 
I 

from over 2,800 to more than 26,000. The annual case load per 

judgeship increased from 44 to 200 cases. That growth was 16 

times as much as the increase in population. A similar trend 

took place in the state courts from 1967 to 1976, where appellate 

filings increased eight times as fast as the population, and 

state trial court filings increased at double the rate of 

population growth. 

It appears that people tend to be less satisfied with one 

round of litigation and are demanding a "second bite at the 

apple," far more than in earlier times. 

We, as lawyers, know that litigation is not only stressful 

arid frustrating, but expensive and frequently unrewarding for 

litigants. A personal injury case, for example, diverts the 

claimant and entire families from their normal pursuits. 

Physicians increasingly take note of "litigation neuroses" in 

otherwise normal, well-adjusted people. This negative impact is 

not confined to litigants and lawyers. Lay and professional 

witnesses, chiefly the doctors who testify, are also adversely 

affected. The plaintive cry of many frustrated litigants echoes 

what Learned Hand implied: "There must be a better way." 

A common thread pervades all courtroom contests: · lawyers 

are natural competitors and once litigation begins they strive 

mightily to win using every tactic available. Busines~ 

executives are also competitors and when they are in litigation 
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they often transfer their normal productive and constructive 

drives into the adversary contest. Commercial litigation takes 

business executives and their staffs away from the creative paths 

of ~evelopment and production and often inflicts more wear and 

tear on them than the most difficult business problems. 

We read in the news of cases that continue not weeks or 

months, but years. Can it be that the authors of our judicial 

system, those who wrote constitutions 200 years ago, ever 

contemplated cases that monopolize one judge for many months or 

even years? A case recently terminated has been in court 13 

years, and has largely occupied the time of one judge for half 

that time, with total costs running into hundreds of millions of 

dollars. 

I doubt the Founding Fathers anticipated such results. That 

these cases are infrequent is not the whole story. In 1960, 

th~re were only 35 federal ~rials that took more than one month. 
\ 

By 1981, these protracted cases multiplied five times, and that 

is not the end of the story. All litigants standing in line 

behind a single protracted case -- whether it is a one-month, a 

three-month or a long·er case -- are denied access to that court. 

This becomes more acute if that litigant cannot recover interest 

on the award or is allowed interest at 8 percent while paying 

double or more on a home mortgage or other debts. 

Modern Application of Arbitration 

We must now use the inventiveness, the ingenuity and the 

resourcefulness that have long .characterized the American 

l 
business and legal community, to shape new tools. The paradox~ 
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that we already have some very good tools and techniques ready 

and waiting for imaginative la~~ers to adapt them to current 

needs. We need to consider moving some cases from the adversary 
I 

system to ~dministrative processes, like workmen's compensation, 

or to mediation, conciliation, and especially arbitration. 

Divorce, child custody, adoptions, personal injury, landlord and 

tenant cases, and probate of estates are prime candidates for 

some form of administrative or arbitration processes. 

Against this background I focus today on arbitration, not as 

the answer or cure-all for the mushrooming case loads of the 

courts, but as one example of "a better way to do it." 

If the courts are to retain public confidence, we cannot let 

disputes wait two, three, or five years to be disposed of as is 

so often the situation. The use of private binding arbitration 

has been neglected. Lawyers in other countries, who admire the 

American system, are baffled that we use arbitration so little 

and use courts so much. 

There is, of course, nothing new about the concept of 

arbitration to settle controversies. The concept of mediation 

and arbitration prec~ded by many centuries the creation of formal 

and organized judicial systems and codes of law. Ancient 

societies, more than 25 centuries ago, developed informal 

mechanisms, very much like mediation and arbitration, to resolve 

disputes. 

In the time of Homer, for example, the community elders 

served as civil arbitrators to settle disputes between private 

··parties. By the fourth century B.C., this practice was a settled 
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part of Athenian law. Commercial arbitration was a common 

practice among Phoenician traders and the desert caravans of 

Marco Polo's day, and later in the Hanseatic League. 

American arbitration generally can be traced back at least 

to 14th century England when trade guilds and trade fairs adopted 

arbitration ordinances. Beyond the mercantile arbitration 

systems there was also common law arbitration. 

An early use of arbitration in America was of Dutch origin. 

In 1647, in what is now New York City, an ordinance created the 

"Board of Nine," which arbitrated minor civil and mercantile 

disputes. In colonial Connecticut, Pennsylvania, Massachusetts, 

and South Carolina, various arbitration mechanisms were 

established to deal with debt or trespass and boundary disputes. 

As early as 1682, the Assembly of West New Jersey enacted a law 

which provided: 

And for the preventing of needless and 
frivolous Suits, Be it Hereby Enacted ••• that 
all Accounts of Debt ..• of Slander ••• and 
Accounts whatsoever not exceeding Twenty 
Shillings, •.• Arbitration of two (neutral] 
Persons of the Neighbourhood, shall be tendered 
by some one Justice of the Peace who shall have 
Power to summon the Parties ••• 

Despite the early use of arbitration in this country, and 

despite legislative efforts to secure a prominent place for that 

process in this country, two strong adversaries emerged: first, 

some judges, fearing that arbitration would deprive them of their 

jurisdiction, jealously guarded their powers and resisted 

arbitration. Secondly, lawyers, mistakenly fearing that 

arbitration would adversely affect their practice, zeal~risly 

pursued court litigation. Ironically, experience has shown that 
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litigants can secure accepta~Je arbitration results and lawyers 

are not excluded from that process. 

The A.~erjcan Bar Association had a large part in drafting 

the U.S. Arbitration Act, which called for binding arbitration to 

cut delay and expense. Yet for all that early support of 

arbitration, it has not developed as an alternative to adversary 

litigation in the courts. Old attitudes and old habits die hard. 

Recent Develooments 

It is often difficult to discern the precise time when new 

developments occur relating to the human condition, but I think 

that for at least the past 20 years there has been a slowly 

all too slowly -- developing awareness that the traditional 

litigation process has become too cumbersome, too expensive and 

also burdened by many other disadvantages. 

In 1976 we took note of these problems in corn..~emorating the 

70th Anniversary of Roscoe Pound's indictment of the American 

judicial and legal systems. That Conference brought arbitration 

sharply into focus. In opening the Pound Conference, I urged 

that we make a "reappraisal of the values of the arbitration 

process •••• " The Ass·oc ia~ ion responded promptly to the Pound 

Conference and there are now committees taking a fresh look at 

alternative means of dispute resolution. Our President, David 

Brink, has given the broad subject priority status. 

What we must have, I submit, is a comprehensive review of 

the whole subject of alternatives, with special emphasis on 

arbitration. It is now clear that neither the federal nor the 

state court systems are capable of handling all the burdens 
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placed upon them. Surely the avalanche that is bound to come 

will make matters worse for everyone. 

I do not suggest in any sense that arbjtration can displace 

the courts. Rather, arbitration should be an alternative that 

will complement the judicial systems. There will always be 

conflicts which cannot be settled except by the judicial process. 

There are important advantages in private arbitration of 

large, complex commercial disputes: 

Parties can select the arbitrator, taking into 

account the special experience and knowledge of 

the arbitrator. 

A privately selected arbitrator can conduct all 

proceedings in a setting with less stress on the 

parties; confidentiality can be preserved where 

there is a valid need to protect trade secrets, 

for example. 

Arbitration can cope with complex business 

contracts, economic and accounting evidence, and 

financial statements. A skilled arbitrator acting 

as the trier, can digest evidence at his own time 

and pace without the expensive panoply of the 

judicial process. 2 

Parties to arbitration can readily stipulate to 

discovery processes in a way that can control, if 
not eliminate, abuses of those processes. 

2To operate a U.S. District Court with a jury costs 
approximately $350.00 per hour. 
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One example of an effective statutory, although not binding, 

arbitration program is found in Pennsylvania. The impact upon 

court backlogs in that state has been significant. In 

Philadelphia, in the first two years after the jurisdictional 

level was increased to $10,000, the entire civil calendar backlog 

was reduced from 48 months to 21 months. In 1974, more than 

)2,000 of approximately 16,000 civil cases were resolved through 

arbitration. 

We must, however, be cautious in setting up arbitration 

procedures to make sure they become a realistic alternative 

rather than an additional step in an already prolonged process. 

For this reason, if a system of voluntary arbitration is to be 

truly effective, it should be final and binding, without a 

provision for de novo tr i al or review. This principle was 

recognized centuries ago by Demosthenes, who, in quoting the law, 

told the people of Athens: 

[W]hen [the part i es] have mutually selected an 
arbiter, let them stand fast by his decision and 
by no means carry on appeal from him to another 
tribunal; but let the arbiter's [decision] be 
supreme. 

Anything less than final and binding arbitration should be 

accompanied by some sanctions to discourage further conflict. 

For example, if the claimant fails to increase the award by 15 

percent or more over the original award, he should be charged 

with the costs of proceedings plus the opponent's attorney fees. 

Michigan is one of the states that has experimented with this 

kind of sanction and such programs deserve close study. 

The .ABA Proqrams 
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The Association has taken a positive step by broadening the 

jurisdiction of the "Special Committee on Resolution of Minor 

Disputes" and it is now designated the "Special Committee on 

' Alternative Means of Dispute Resolution." 

That was a good step, but with all deference, I suggest to 

you, Mr. President, and to the Association, that either the 

existing committee be altered or an enlarged commission be 

created. Such · a commission could well include distinguished 

leaders of the Bar and distinguished representatives of business 

and other disciplines. 

The Association should now proceed carefully with an in 

depth examination of these problems. This cannot be done 

routinely or casually. Rather, it must be done on the scale of 

the 1969 monumental work of the American Law Institute on the 

jurisdiction of the American courts. 

If there are objectors, as there may be, to this proposal, 

objections will serve to sharpen the analysis of the alternatives 

and guide us in making arbitration effective. 

For 200 years, our country has made progress unparalleled in 

human history by virtue of a willingness to combine ancient 

wisdom with innovation and with what was long called "Yankee 

ingenuity." 

The American Bar Association has been a leader in virtually 

every major improvement in the administration of justice in the 

past quarter of a century. During my tenure in office, alone, 

· your support made possible the Institute for Court Management, 

the Circuit Executives for Federal Courts, the Code of Judicial 
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Conduct, the National Center for State Courts, expanded 

continuing education for lawyers and judges and training of 

paralegals. All of these were aimed at delivering justice in the 

shor t est possible time and at the least expense. 

· The proposal I submit today could well be another major 

contribution by this Association to make our system of justice 

work better for the American people. 

·1 
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It is a pleasure for me to meet with such a distinguished 

group of jurists and attorneys at the judicial conference of what 

I consider my "home" circuit. One of the main purposes of 

circuit conferences is to facilitate the exchange of views on 

judicial administration between judges and practitioners. 

I am reminded in that context of an old story about a 

novice attorney and the guidance given him by a veteran trial 

judge. The judge had just appointed the fledgling counselor to 

represent an indigent defendant in a criminal case. The attorney 

was happy to have the work, but confided to the judge that he was 

inexperienced in criminal matters and did not know how to proceed 

in representing his new client. The judge smiled and assured the 

attorney that he would have no problem. 

"Just retire with the defendant to that private room over 

there," the judge advised, "learn all the relevant facts, and 

then give the defendant the best advice you can." 

The attorney and the defendant went into the room, but after 

a half hour only the attorney emerged. The bailiff rushed into 

the room to find an open window and no defendant. 

"What on earth have you done?" demanded the outraged judge. 

I 
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"Well," responded the lawyer, "I did just what you told me 

to do. After I learned all the relevant facts from my client, I 

gave him the best advice I could." 

I'm confident that the exchange of views between judges and 

lawyers at this conference will have more beneficial effects than 

it did in that story. 

One area that concerns all of us who are interested in the 

administration of justice is the burgeoning caseload of our 

federal courts. Since 1960 annual civil filings in the district 

courts have more than tripled. In the same period appeals 

increased seven-fold. And the trend is continuing unabated. For 

the twelve-month period ending this March thirty-first, civil 

filings were up 12 percent and appeals were up 11 percent over 

the previous twelve-month period. In the Ninth Circuit, district 

court civil filings were up 8 percent and appeals were up 7 

percent. In just the last five years appeals in the Ninth 

Circuit have increased by almost fifty percent. 

These seem like dry statistics, but the judges in this room 

know what they mean in real terms. District judges today process 

fifty percent more filings than they did in 1960, and court of 

appeals judges hear four times as many cases as in 1960. Under 

the guidance of Chief Judge James Browning, the judges on the 

Ninth Circuit Court of Appeals have taken steps to increase their 

individual workloads even further and more efficiently dispose of 

the cases presented to them. The growing burden, however, is 

bound to have an effect on the judicial product and the quality 

of justice administered in this country. 
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The problems have not escaped the attention of the 

Department of Justice. We are actively supporting a wide range 

of legislative initiatives which will, if enacted, significantly 

lessen the burden on the federal courts. We support the 

abolition of diversity jurisdiction, which accounts for a quarter 

of the civil filings in the district courts and about 14 percent 

of appeals in the circuit courts. Leaving state law matters to 

the state courts is in accord with the federalism principles at 

the basis of this Administration's legal philosophy. There is no 

longer any persuasive rationale for diversity jurisdiction, and 

its abolition would free the federal courts for their primary 

task of interpreting and enforcing federal law. 

We have also proposed a major revision of the federal habeas 

corpus laws, to impose a statute of limitations and provide that 

issues fully and fairly litigated in state court not be subject 

to relitigation in federal court. Our purpose is to restore 

finality in criminal law, but an incidental effect would be the 

removing of an unnecessary burden on the federal courts, since 

state prisoners filed over 8,000 habeas cases in federal courts 

last year. The only thing to commend the vast majority of those 

cases, to paraphrase Judge Learned Hand, "is the hardihood in 

supposing they could possibly succeed." 

We are also considering the proposal to create special 

tribunals to decide certain types of factual disputes arising in 

the administration of welfare and regulatory programs. The 

resolution of many such disputes does not require the resources 

or expertise of an Article III court. The creation of such 
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tribunals was proposed over five years ago by a Justice 

Department Committee headed by Judge Bork. The growing caseload 

of the federal courts makes renewed attention to the proposal 

imperative. 

Attention must also be given, however, to the root causes of 

the litigation explosion. As the Chief Justice remarked in his 

most recent annual report on the judiciary, "Americans a.re 

increasingly turning to the courts for relief from a range of 

personal distresses and anxieties" which had previously not been 

considered the subject of legal redress. The problem is caused 

in large part by Congress, which legislates without sufficient 

thought to the burdensome litigation it may engender. 

In part, however, the judiciary has over the years brought 

this overload on itself. The judicial activism that has 

characterized the past two decades has invited far greater use of 

the courts to address society's ills. Through loose 

constructions of the "case or controversy" requirement and 

traditional doctrines of justiciability -- such as standing, 

ripeness, and mootness -- courts have too frequently attempted to 

resolve disputes not properly within their province. Other 

judicially created doctrines, such as expanded constructions of 

the judiciary's equitable relief powers and the multiplication of 

implied constitutional and statutory rights, have also invited 

more and more federal litigation. 

Stopping and reversing the expansion of litigation in the 

federal system clearly requires the Congress and the Executive to 

re-visit some of the legislative and regulatory schemes that have 
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given rise to large numbers of cases. It also requires greater 

doctrinal self-restraint by the courts themselves. 

A major response to the rising caseload came in 1978, when 

Congress passed the Omnibus Judgeship Bill and provided 152 new 

federal judges. The effects of that bill are now being seen in a 

rising number of terminated cases emerging from the Courts of 

Appeals. In the twelve-month period ending March thirty-first, 

the Ninth Circuit terminated 17 percent more cases than in the 

previous twelve-month period. Nationwide the courts of appeals 

terminated 14 percent more cases. That is, of course, good news. 

The whole idea of the new judges was to enable the courts to cut 

down some of the backlog that had been developing. The 

combination of steadily increased filings in the courts and the 

new availability of more judges to process them, however, has 

brought forth a new problem in the administration of the federal 

courts. Simply put, there is a serious question whether the 

Supreme Court will be able to keep up with the growing volume of 

cases decided by the lower federal courts. 

In the term just completed, the Supreme Court decided 180 

cases by full opinion -- an 18 percent jump from the previous 

term. During last term the Justices accepted some 210 cases for 

argument -- up 15 percent from the previous term, and up 36 

percent from the term before that. The court has available for 

argument next term 24 more cases than it had at the start of last 

term, and an astounding 48 more cases than were available at the 

start of the term before last. The message behind these 
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statistics is clear: the Supreme Court is being compelled to 

accept and decide more cases than ever before. 

This problem was both predictable and predicted. Writing in 

1978, the Chief Justice noted: "When the 152 newly created 

federal judgeships are filled and operational, decisions of those 

judges will likely generate a significant increase in cases 

subject to review on appeal or certiorari in this Court." That 

has in fact happened, and the ultimate result has been the 

further taxing of our most valuable and most limited judicial 

resource, the Supreme Court. 

The increased burden on the Supreme Court cannot, of course, 

be met as the burden on the lower courts was, with the addition 

of more judges. The ability of the Supreme Court to decide cases 

is finite; the Court can adequately consider only a certain 

number of cases. Justice White has stated that the Court is 

performing at full capacity. As he put it, "we are now extending 

plenary review to as many cases as we can adequately consider, 

decide and explain by full opinion." What is truly disturbing 

about that statement is that it was made four years ago, during a 

term in which the Court disposed of 19 fewer cases by full 

opinion than it did last term and disposed of 600 fewer 

petitions. 

I submit that this is a very troubling development for a 

judicial system dependent on the Supreme Court for the final and 

authoritative resolution of questions of federal law. In the 

words of the Chief Justice: 

"It is not a healthy situation when 
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cases deserving authoritative resolution 

must remain unresolved because we are 

currently accepting more cases for 

plenary review than we can cope with 

in the manner they deserve." 

Not only may inter-circuit conflicts remain unresolved, but 

individual circuits may develop whole areas of law contrary to 

the views of a majority of the Justices. When those views 

finally do find expression in an opinion of the Supreme Court 

an expression delayed because of the press of the volume of cases 

on the Court -- the resulting disruption could well be severe. 

One possible solution which has been discussed for some time 

is the creation of a National Court of Appeals between the 

circuit courts and the Supreme Court. Although we recognize the 

problems motivating this proposal, the Department of Justice 

opposes it. We think an additional court would actually increase 

the burden on the Supreme Court, and create more litigation. It 

would also diminish the prestige of the existing courts of 

appeals. 

One proposal which has received the active support of the 

Department calls for the abolition of the mandatory jurisdiction 

of the Supreme Court. The Supreme Court could better supervise 

the development of law in the federal circuits if it had compete 

discretion over its own docket. Every case which the Supreme 

Court must hear because of mandatory jurisdiction represents one 

less case the Court could have heard because of its importance. 

Chief Justice Burger has urged that "all mandatory jurisdiction 
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of the Supreme Court that can be, should be eliminated by 

statute," and the Department of Justice fully agrees. 

Even the salutary step of increasing the Supreme Court's 

control of its own docket, however, will only moderately 

alleviate the problem of the Court's declining ability to 

supervise the development of federal law in the circuits. The 

surge in litigation and the increase in judicial resources to 

handle this litigation mean that a progressively smaller 

percentage of cases will be reviewed by the Supreme Court. More 

and more the courts of appeals will, for practical purposes, have 

the final word. As Justice Stevens noted in 1981: 

"The federal judicial system is undergoing 

profound changes. Among the most signifi

cant is the increase in the importance of 

our Courts of Appeals. Today they are in 

truth the courts of last resort for almost 

all federal litigation." 

Circuit judges must nonetheless apply the law in accordance 

with the views of the Supreme Court. The fact that Supreme Court 

review is more unlikely because of pressures on that Court's 

docket does not mean that circuit courts may be any less 

sensitive to following the positions of the Court, to the extent 

those can be discerned. Quite the contrary. Since review by the 

high court will probably not be available, circuit courts must be 

particularly careful to avoid striking out on new paths that 

create tensions the Supreme Court may not readily be able to 

resolve. 
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Of course, following the guidance of the Supreme Court is 

not always the easiest of tasks. The Court often paints in broad 

outlines, leaving it to the lower courts to fill in the details. 

Division on the Court also often prevents the announcement of 

concise rules. As Justice Frankfurter noted, the task of an 

inferior federal judge is often "to interpret the mysteries and 

the mumbo-jumbo of the nine Delphic oracles, and, at the pain of 

a spanking, find clarity in darkness." For our part, the 

Department of Justice will urge principles upon the courts that 

enhance the quest for clarity -- for example, by avoiding a 

reliance upon loose and expansive interpretations of law grounded 

primarily in personal predelictions of judges rather than 

meaningful principle and distinction. 

The problem of the overload of the federal judiciary is a 

serious one not only for the federal judiciary as an institution 

but for the quest for justice itself. We are fast approaching a 

time -- if we have not reached it already -- when the litigation 

burden on the federal court system will overrun the ability of 

that system to generate a coherent body of law. The current 

pressure on the federal courts threatens to result in an 

uncoordinated and inconsistent body of federal law. As the sharp 

increase in its workload demonstrates, the Supreme Court is 

struggling to keep up. 

As the Supreme Court becomes less able to oversee the 

development of federal law, however, it also becomes important 

for the federal district and circuit courts to pay greater 

attention to the process of judging itself. Judicial restraint 
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must become an ever-present consideration for all federal judges. 

I do not mean to suggest that the size of the docket should 

affect the decision in any individual case. I do mean to say, 

however, that the current burden on the courts should sensitize 

all judges to the always present need to exercise restraint in 

formulating new rights or expanding doctrines. For if we 

continue down the present path, the federal judicial system will 

-- through sheer overload -- lose its historic capacity for 

protecting our most basic rights and freedoms. If the volume of 

cases prevents the development of an authoritative and coherent 

body of federal law , we will have forfeited our proud claim to 

live under a government of laws, not men. 

Things have reached a point where I am reminded of a story 

about the great John Marshall. The Chief Justice was trying to 

dislodge a particular law book from a high and tightly packed 

shelf. He succeeded instead in dislodging the entire row of 

books, which struck him on the head and knocked him to the floor. 

A librarian instantly rushed to his aid, but the venerable old 

Chief was unhurt and answered the offer of assistance by saying: 

"I am a little stunned for the moment. 

I have laid down the law often, now 

this is the first time the law has 

laid me down." 

Today, the multiplication of implied rights, the blurring of 

legal distinctions, and the dramatic increases in cases, threaten 

to lay low our legal system itself. The greatest exercise of 
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restraint by all three branches will be necessary to .. ensure that 

we are stunned only for the moment. 

Finding solutions to the problems we face will require the 

best efforts of all three branches of government. The concern of 

the Department of Justice in this area begins at the beginning: 

since January 1981, we have been deeply involved in the 

appointment of 53 district judges, 14 circuit judges, and, of 

course, one Supreme Court Justice. We have supported the 

creation of new judgeships on the basis of the careful and 

non-partisan assessment of need by the Judicial Conference. 

There are other problems confronting us besides those I have 

touched upon today. To cite one prominent example, we must 

devise a new bankruptcy system in the wake of the Supreme Court's 

recent conclusion that the present system is unconstitutional. 

And we must have that new system in place by October 4, when the 

Supreme Court's mandate will issue. That pressing problem, and 

the others I have discussed today, demand a full and frank 

dialogue between the judiciary and the Department of Justice. I 

have participated in just such a dialogue at the Williamsburg 

Conferences and am happy to continue the process by meeting with 

all of you here today. I have brought with me my assistant, 

Jonathan Rose, who as head of the Office of Legal Policy assists 

me in confronting issues of judicial administration and reform. 

Together we would be happy to address any questions you may have. 

DOJ-1982--07 
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Thank you, Dean Bice. It is always a p.\easure to be in 

Southern California, and it is a special pleasure to address a 

graduating class of this distinguished law school. 

There is a story told about Oliver Wendell Holmes when 

he was in his eighties, nearing the end of his distinguished 

career on the Supreme Court. The great jurist found himself on a 

train and, confronted by the conductor, he couldn't find his 

ticket. Recognizing Holmes, the conductor told him not to worry, 

that he could just send in the ticket when he found it. Holmes 

looked at the conductor with some irritation and replied: 

"The problem is not where my ticket is. The problem is, 

where am I going?" 

Upon discovering your presence in law school, many of 

you may have wondered, Holmes-like, where you were going. Today 

you have at least one answer to that question -- you were heading 

toward the successful completion of three years of law school, 

toward, in fact, this very <;lay.· 

This may be an obvious answer, but the three years you 

have just finished are extremely important. For they represent a 

ticket of sorts -- a very valuable ticket, one that can gain entry 

to many interesting and rewarding careers. It is an honor for me 

to join your families and friends and teachers in congratulating 

you on your accomplishment. 
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Law-school graduates typically travel many paths after 

graduation. Some of you will go into general practice, some into 

trial work. Some will find yourselves in specialties like patent 

and tax law. Some of you will practice corporate law in large firms. 

Some will be lobbyists, using your legal skills . to represent a 

varie_ty of organizations before government. And some of you will 

wind up in government, perhaps in Washington, ih the Department of 

Justice. A few of you may become judges, a few politicians, and a 

few may decide to teach future generations of attorneys. Persons 

trained in the law obviously do a great many things. You rightly 

should be excited about your prospects, both immediate and long-range. 

Today I would like to share with you my thoughts on the 

relationship of the legal profession to the changing nature of 

American society. 

Governed by the rule of law and devoted to commercial 

enterprise and the pursuit of happiness, America has always been 

and will continue to be a litigious nation. That is an abiding 

characteristic. the past three decades, however, the citizens 

of our society have been turning to the courts in unprecedented 

umbers and for a variety of new reasons. Time magazine says -- I 

believe correctly that in this area of our society "a virtual 

revolution" has been taking place. 

The features of this revolution are plain enough. As 

before, courts have been voiding federal and state statutes 

discovering numerous new -constitutional rights, protections 

entitlements. Many Americans, emboldened by huge awards in 

personal injury suits, have been going to court seeking damages 

that in previous decades would not have been considered even 

remotely recoverable. 

.. 
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Meanwhile, federal and state legislatures have been writing 

laws at unprecedented rates. And administrative agencies have been 

churning·out vast numbers of new regulations. Many of these laws 

and regulations have become the subjects of litigation. 

Civil case filings in all courts, state and federal, 

trial and appellate, have grown dramatically in the past 30 years. 

As Erwin Griswold - - former Solicitor General of the United States 

and former dean of the Harvard Law School -- has pointed out, the 

belief is now widespread that "every controversy should be resolved 

in the courts, and every reform should be achieved in the courts." 

Chief among the leaders of this revolution have been 

individuals who have been trained in the law. The growth in the 

number of individuals studying the law is staggering. Law school 

enrollments have tripled since 1950, growing at a rate six times 

faster than that of the general population. 

Meanwhile, the work of many lawyers has been changing. 

If the judicial invalidation of statutes and assertions of 

policymaking authority have been a conspicuous characteristic of 

our time, so, too, has the vigor of lawyers in opposing democratic 

or majoritarian desires and in representing parties whose complaints 

in another time would have been considered most bizarre. 

The question I would like to pose today is whether this 

revolution, which began before most of you were born, is one we 

should applaud. I will not try to offer a complete assessment -

that would try the patience of any listener, and indeed any speaker. 

Instead I will focus on areas that most concern me. 
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Much of the revolution of the past 30 years has been 

brought to us by judges and lawyers. On many occasions the courts, 

without constitutional warrant, have struck down actions by 

legislative bodies and midwifed new rights. The courts have given 

us what I call government by judicial decree. 

Government by judicial decree is objectionable not on 

conservative or liber~l political grounds, but rather on grounds 

that it offends the very nature of our constitutional government. 

To the degree that it invades the legislative function, it 

displaces representative government. 

By wrongly voiding legislative acts and thus usurping 

power that properly belongs in federal or state or local 

legislatures, the courts close down, as former Attorney General 

and Supreme Court Justice Robert Jackson once pointed out, "an 

area of compromise in which conflicts have actually, if only 

temporarily, been composed." Furthermore, they impose their own 

policy choices upon the people affected, whether they are the 

people of the nation, a particular state, a city or county. 

Very often , these choices represent imperfect 

policy-making. The fact-finding resources of courts are limited. 

And judges are necessarily dependent on the facts presented to 

them by the interested parties. Legislatures, on the other hand, 

have expansive fact-finding capabilities that can reach far beyond 

the narrow special interests being urged by parties in a lawsuit. 

Legislatures have these capabilities precisely because they are so 

closely related to the people. They have constituencies to which 

they are directly accountable. 

·! 



- 5 ~ 

The policy choices of legislatures thus are presumptively 

better than those of judges. But even if these choices are unwise 

or poorly considered, they still should be respected by the courts. 

The courts' review should extend, in the case of constitutional 

questions, only to the constitutionality of an action or statute, 

not to its wisdom. In general, the courts should void the policy 

choices of legislatures only when they contravene clear constitutional 

principles. U.S. Circuit Court Judge and former Solicitor General 

Robert Bork put it well when he wrote: "Courts must , accept any 

value choice the legislature makes unless it clearly runs contrarv 

to a choice made in the framing of the Constitution." 

By inviting citizens to forgo elective politics and instead 

bring lawsuits, government by judicial decree has encouraged 

acceptance of the view that the only avenue to justice lies through 

the courts. But that is not accurate. The courts are not the only 

avenue to justice, or even always the best one. The legislature is 

quite capable of achieving justice, as witness the enactment of 

the Civil Rights Act of 1964. Furthermore, contrary to much that 

is popularly written and said today, the courts, like other branches 

of government, are quite capable of doing injustice. 

It was, after all~ the Supreme Court which in 1857 declared , 

that Congress lacked the authority to prohibit slavery in the 

territories. And it was the Supreme Court which, during the first 

decades of this century, stopped a state legislative effort to 

ameliorate sweat-shop conditions in the baking industry; invalidated 

minimum wage and maximum work hour regulations; struck down statutes 

condemning "yellow dog" contracts; and refused to allow states to 

restrict entry into the ice business, or to regulate the price of 

theater tickets or gasoline. 
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We must always keep in mind, as Justice Holmes once 

observed, that "the legislatures are ultimate gt,ardians of the 

liberties and welfare .of the people in quite as great degree as 

the courts." 

Government 'by judicial decree reflects in large part a 
I 

failur~ by the courts to restrain themselves. Recent years have 

witnessed the erosion of restraint in considerations of 

justiciability -- in matters of standing, ripeness, mootness, and 

political questions. Meanwhile there has been an expansion of 

several doctrines by which state and federal statutes have been 

declared unconstitutional -- in particular, the analyses that have 

multiplied so-called "fundamental rights" and "suspect classes." 

Furthermore, there has been an extravagant use of mandatory 

injunctions and remedial decrees. Indeed, at times, it has become 

hard to distinguish courts from admin · strative agencies; for 
I 

example, in some cases the courts have taken charge of local 

sewage systems - ·and prison systems. 

The courts are to a certain degree responsible fot the 

growing caseload that is overwhelming them. The caseload burden 

has sometimes forced curtailment of oral argument and led to 

assembly-line procedures fo~ disposing of cases. It has not 

allowed enough time for reflection or mastery of records. In 1975 

Circuit Judge Duniway lamented that he and many of his brothers 

and sisters on the court "are no longer able to give to the cases 

that ought to have careful attention the time and attention which 

they deserve." 
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The lack of judicial restraint has led to a 

substitution of judicial judgment for legislative and executive 

judgment. And missing in much of this government by judicial 

decree has been a proper understanding of the Constitution. 

At the Department of Justice, we are u~ging judicial 

restraint upon the courts whenever the nature of the issues 

presented in both practical and constitutional terms require the 

more considerable resources of a legislature to resolve. We hope 

that more and more courts will exercise restraint in regard to 

questions of justiciability, analysis of fundamental rights and 

suspect classes, and use of mandatory injunctions and remedial 

decrees. 

The principle of restraint needs the support not only of 

judges but also of lawyers. Lawyers, to be sure, must zealously 

represent their clients by using every weapon in their arsenal. 

And lawyers should not be daunted when they lose. Justice Rehnquist, 

in the Vermont Yankee Nuclear Power case in 1978, was right to 

excoriate an appellate court · for swallowing an · argument on a 

"peripheral issue"; but the lawyers who presented that argument to 

the court were right at le_ast to try this long shot -- they were 

discharging their duty to th~ir -clients. 

Lawyers, however, have obligations outside the courtroom. 

As citizens and as members of their bar associations, they have an 

obligation to preserve our form of government, which requires that 

policy-making authority reside in the elected branches of government, 

not in the unelected judiciary. As citizens and members of the 

bar, lawyers should urge self-restraint upon the courts. 
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Lawyers, by the way, have another obligation that 

deserves mention. The past 30 years have witnessed increasing 

acceptance of the view that it is better to go to court than to 

settle differences privately. To be sure, lawyers must serve their 

client to the best of their abilities, but lawyers .should remember 

that often the best service they can provide a client is to keep 

him out of court. It was Lincoln who said, "Discourage litigation. 

Persuade your neighbors to compromise whenever you can. Point out 

to them how the nominal winner is often a real loser -- in fees, 

expenses and waste of time." 

Furthermore, we should be more modest about what lawyers 

must do. It is hardly obvious that lawyers -- and, for that matter, 

judges need to be involved in every dispute. Such 

"non-judicial" routes to justice as arbitration, negotiation and 

administrative process deserve greater employment as alternatives 

that can complement the judicial systems. 
I 

Judges and lawyers are not the only ones deeply involved 

in the litigious revolution of our times. So, also, are the 

institutions responsible for their training -- the law schools. 

The judicial policy-making of the past three decades has 

been aided and abetted by the view that the Constitution is simply 

the precedents to the case at hand. Unfortunately, this view is 

all too often taught in our law schools. Knowing precedent is of 

course important, but central to constitutional ~nterpretation 

should be the text o f the Constitution, the intent of the framers, 

and the historical context of the document. 

;j 
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How often are law students asked to read the Federalist 

papers or study the records of the Constitutional Convention? How 

often are they asked to understand separation of powers, as this 

concept has developed over 200 years? And if these intellectual 

underpinnings are frequently neglected in law scho.ols, is it any 

wonder that ultimately they come to be neglected by our lawyers in 

argument, and our judges in their decisions, and indeed by our 

citizens in their understanding of the law that binds, or should 

bind, us together? There is perhaps no more compelling need in 

le~al education today than instruction in the law and legal 

institutions of our founding period. 

Law schools reflect the intellectual currents of the 

age, and the ones of our time happen to be positivism and 

instrumentalism. These philosophies are rarely made explicit. But 

in the phrase of former Assistant Attorney General Roger Cramton, 

now Dean of the Cornell Law School, they are "part of the 

intellectual woodwork of the law school classroom." 

This silent woodwork is an amazingly effective professor. 

It teaches a student to believe that all things are relative (except 

of course relativism itself), and to view law merely as a tool to 

achieve whatever one wants. There are no right answers for many 

studentsi just winning arguments. 

Law schools today would be well advised to examine 

the intellectual woodwork of their classrooms. Law is not merely 

instrumental, a device to enable you to get what you want, a technique 

that can be manipulated according to the end sought. Law is not a 

means of gratifying one's wants. 
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What must be understood today is that law has an inner 

morality that protects us all. Alexander Bickel called it the 

"morality of process." It is found in legal technicalities -

what Bickel called "the stuff of law." Government by judicial 

decree has denied the morality of process and thus the importance 

of legal technicalities. As Bickel noted of the Warren Court, it 
• C 

"took the greatest price in cutting through legal technicalities, 

in piercing through procedure to substance." If we are to preserve 

our form of government, it is the stuff of law that must be taught 

to and respected by the students who will soon enough become the 

nation's lawyers and judges. 

I realize that today I have been a little rough on the 

legal profession. Let me assure you that I dissent from Shakespeare: 

I am not about to suggest that we kill all the lawyers, or the 

judges, or the law professors, and certainly not law school students. 

But I believe that the revolution of our times is something all of 

us trained in the law must be concerned about. 

For not only have we become too concerned with courts 

and too inattentive to how we can govern ourselves through the 

elective branches. And not only have we failed to see how the 

very organization of our government works to preserve liberty and 

equal rights for all. Our preoccupation with litigation also has 

caused us to neglect something most fundamental. 

Writing in Federalist 55, James Madison said that our 

form of government "presupposes," to a higher degree than other 

forms of government, the existence of certain qualities of human 

nature. These qualities include prudence, civility, honesty, 
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moderation, a concern for the common good -- in short, what Madison 

and his colleagues called virtue. "To suppose that any form of 

government will secure liberty or happiness without any virtue in 

the people," said Madison at the Virginia Convention · tn 1788, "is 

a chimerical idea." ' 

The revoluti6n I have described today has not only failed 

to nourish these values, it has also weakened them. We have become 

impatient with the voluntary morality of life in society and grown 

to prefer the compulsory morality of the courtroom. We have become 

accustomed to thinking about and demanding our rights in courts of 

law, and neglecting our responsibilities to our families and 

neighbors and institutions. We have put our faith in courts of 

law, and law itself, to make us good men and women, and indeed to 

set the world aright. 

But the legal order cannot by its mere existence in code, 

law, and document nourish the values upon which it rests and depends. 

Civility cannot be litigated into being; and decency and responsibility 

cannot be the products of legislation or bureaucratic fiat. Knowledge 

of law and legal experience do not make men and women good. 

Walter Lippman once wrote that "the acquired culture is 

not transmitted in our genes and so the issue is always in doubt." 

Let me emphasize that neither is the acquired culture transmitted, 

at least in its most important form, in courts of law. As Judge 

Learned Hand once said, "A society so riven that the spirit of 

moderation is gone, no court can save; a society where that 

spirit flourishes, no court need save; that in a society which 

evades its responsibility by thrusting upon the courts the nurture 

of that spirit, that spirit in the end will perish." 
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I wish you the best in your l~g~\ careers. But r · leave 

with you the thought that your most important contribution to this 

society will be less what you do as a lawyer than what you do as a 

citizen in transmitting the acquired culture on which our society 
\ 

and form of government depend. And I offer you a challenge: that 

what you do as a mother or a father, a ~olunteer or a neighbor, 

may in the final analysis be your best and finest service to America. 

DOJ-1985-0S 




