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THE WHITE HOUSE

WASHINGTON

. ———

September 9, 1985

MEMORANDUM FOR FRED F. FIELDING -

FROM: JOHN G. ROBERTM

SUBJECT: South Africa Materials

After our conversation Sunday morning I became involved in
drafting and approving as to legality the proposed Executive
Order, statutorily required report to Congress, fact sheet,
and Presidential remarks. A final version of the Executive
Order was formally transmitted, with Office of Legal Counsel
approval as to form and legality, at 9:30 p.m. Sunday.
Justice also reviewed and cleared the report to Congress
required by Section 204(b) of the International Emergency
Economic Powers Act, 50°U.S.C. § 1703(b). IEEPA also
requires the President to consult, "in every possible
instance," with Congress before exercising emergency author-
ities, 50 U.S.C. § 1703(a). Ed Cummings of the State Legal
Adviser's office advised me that Secretary Schultz, on
behalf of the President, had undertaken such consultation
with regard to the President's proposed action.

OMB, State, and Justice determined that the President was
authorized to declare a national emergency in this instance.
The report to Congress most clearly articulates the justifi-
cation for this declaration; the President's remarks and the
fact sheet, on the other hand, do not focus on the "emergency"
situation.

As we discussed Sunday morning, the most difficult legal
question was whether the President should follow the pro-
cedures of the Export Administration Act as well as IEEPA,

or proceed independently under IEEPA. It was the view of
Justice and State that IEEPA provided sufficient authority,
but the EAA was cited in the Executive Order, not as authority
for action but because the export licenses referred to in

the Order, that will be prohibited under IEEPA, are issued
under the EAA. The EAA establishes a comprehensive system

of export controls, but I agree with State and Justice that

a strong argument can be made that the EAA system does not
displace IEEPA. The consultations and reports required

under EAA are required when the President exercises authority
under that Act; here he is exercising authority under IEEPA,
not EAA.




I nonetheless think we should discuss with Justice and State
the possibility of complying with the requirements of the
EAA, to the extent possible, to avoid or mute criticism of

the President's action.




THE WHITE HOUSE

WASHINGTON

- e

September 6, 1985

MEMORANDUM FOR FRED F. FIELDING -

FROM: JOHN G. ROBERT%gk;>61Z'

SUBJECT: Reaction to Preemption of State and
Local Laws by Federal Legislation
Respecting South Africa

Tom Dawson has sent you excerpts from the Congressional
Record discussing whether enactment of legislation by
Congress on investment by United States companies in South
Africa would preempt the wide variety of state and local
laws and ordinances that have been enacted on the same
subject. Dawson has asked for your reaction.

A colloquy between Senators McConnell and Lugar on July 15,
1985, indicates that Federal legislation in the area would
preempt state and local laws on South Africa. This position
is supported by a legal analysis by the Library of Congress,
made part of the Congressional Record.

A rival colloquy took place four days earlier, on July 11,
involving Senators Proxmire, Cranston, and Kennedy. Those
Senators clearly stated their view that the proposed Federal
legislation would not preempt state and local laws.and
ordinances. The July 11 colloguy noted that Senator Roth
and McConnell proposed an amendment to the pending bill to
provide explicitly that the bill would preempt state law.
McConnell stated on July 15 that he withdrew the amendment
with the understanding that it was not necessary to achieve
preemption; Kennedy said it was withdrawn because it would
not have passed.

Given the foregoing it is my view that the courts would rule
that the pending Federal legislation was not intended to
preempt state and local laws and ordinances on South Africa.
Certainly any such laws and ordinances that conflicted with
the Federal law would be invalid under the Supremacy Clause.
The issue, however, concerns state and local laws that do
not conflict with the proposed Federal restrictions but
simply go further. To take a typical example, a state law
prohibiting state funds to be invested in companies doing
business in South Africa does not conflict with a provision
in Federal law requiring such companies to abide by the
so-called Sullivan principles. The question is whether such
a state law would nonetheless be preempted by the Federal
law.




- 2 -

The guestion is purely one of Congressional intent. If
Congress desires to preempt state and local laws in this
area, it possesses the power to do so. A basic respect for
Federalism, however, has led courts to require clear mani-
festation of Congressional intent before finding an intent
to preempt state law. As the Supreme Court has noted: "We
start with the assumption that the historic police powers of
the States were not to be superseded by the Federal Act
unless that was the clear and manifest purpose of Congress."
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)
(frequently gquoted in subsequent opinions). Because of the
violence preemption does to Federalism values, courts are
reluctant to find preemption in the absence of a clear
directive from Congress. This bill will contain no clear
directive in the statutory language itself. Nor will the
required clear directive be found in the legislative history:
Lugar and McConnell have done their best to create a record
supporting preemption, but the contrary views of Cranston,
Kennedy, and Proxmire are also clearly on record. In other
words, a court considering the question could only conclude
that it was raised and unresolved. That is hardly evidence
of "clear and manifest purpose" to preempt.

The attached memorandum for Dawson embodies the foregoing,
appropriately couched with cautionary language to the effect
that a definitive opinion must await (1) the final language
in the bill, and (2) any additional discussion of the issue
in debate or committee reports.

Attachment




THE WHITE HOUSE

WASHINGTON
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September 6, 1985

MEMORANDUM FOR THOMAS DAWSON -
DEPUTY ASSISTANT TO THE PRESIDENT
EXECUTIVE ASSISTANT TO THE CHIEF OF STAFF
- Orig. si v PTI
FROM: FRED F, FIELDING —L 8- Signed by FFF
COUNSEL TO THE PRESIDENT

SUBJECT: Reaction to Preemption of State and
Local Laws by Federal Legislation
Respecting South Africa

You have asked for my views on whether the proposed bill on
South Africa pending in Congress would, if enacted, operate
to preempt state and local laws and ordinances on South
Africa. The gquestion was addressed by Senators Proxmire,
franston, and Kennedy on July 11, and by Senators McConnell
and Lugar on July 15. The former group concluded that the
proposed Federal legislation would not preempt state and
local law; the latter that it would. Each side introduced
in the Congressional Record supportive legal opinions.
Senators Roth and McConnell proposed but later withdrew a
provision explicitly providing for preemption. The group
arguing in favor of preemption contended the provision was
withdrawn as unnecessary; the group opposed to preemption
contended it was withdrawn because it would not have passed.

In light of the foreg01ng, and my independent review of the
law on preemptlon, it is my view that courts, if presented
with the guestion, would rule that the Federal legislation
does not preempt state and local laws and ordinances dealing
with South Africa. Congress certainly possesses the power
to preempt state and local laws in this area, but courts
will insist that Congress evince a "clear and manifest
purpose" to do so. Rice v. Sante Fe Elevator Corp., 331
U.S. 218, 230 (1947). Out of respect for basic principles
of Federalism, courts will not find that Congress intended
to displace state law unless Congress unambiguously intended
that result. The easiest way for Congress to evince such an
intent is to state it in the statute. That will not be done
in this case. When a court turns to the legislative history,
it will find that the preemption gquestion was raised and
that contrary views were expressed, each with supporting
legal analysis. That is hardly the requisite "clear and
manifest purpose" to preempt that is required.




Rt

Of course, any state or local laws in direct conflict with
the Federal legislation will be invalid, to the extent of
the conflict, under the Supremacy Clause. State laws that
simply go further than the Federal law -- for example, a
state law forbidding investment of state funds in companies
doing business in South Africa, while the Federal law simply
requires such companies to meet certain standards -- would
not, in my view, be preempted. This view is a preliminary
one. Definitive guidance must await (1) the precise
language of the Federal statute, and (2) any additional
discussion of the preemption issue in debate or committee
reports.

FFF:JGR:aea 9/6/85
cc: FFFielding
JGRoberts
Subj
Chron
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September 6, 1985

MEMORANDUM FOR THOMAS DAWSON =
DEPUTY ASSISTANT TO THE PRESIDENT
EXECUTIVE ASSISTANT TO THE CHIEF OF STAFF

FROM: FRED F. FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT: Reaction to Preemption of State and
Local Laws by Federal Legislation
Respecting South Africa

You have asked for my views on whether the proposed bill on
South Africa pending in Congress would, if enacted, operate
to preempt state and local laws and ordinances on South
Africa. The question was addressed by Senators Proxmire,
franston, and Kennedy on July 11, and by Senators McConnell
and Lugar on July 15. The former group concluded that the
proposed Federal legislation would not preempt state and
local law; the latter that it would. Each side introduced
in the Congressional Record supportive legal opinions.
Senators Roth and McConnell proposed but later withdrew a
prov1s1on explicitly providing for preemption. The group
arguing in favor of preemption contended the provision was
withdrawn as unnecessary; the group opposed to preemption
contended it was withdrawn because it would not have passed.

In light of the foregoing, and my independent review of the
law on preemption, it is my view that courts, if presented
with the question, would rule that the Federal legislation
does not preempt state and local laws and ordinances dealing
with South Africa. Congress certainly possesses the power
to preempt state and local laws in this area, but courts
will insist that Congress evince a "clear and manifest
purpose” to do so. Rice v. Sante Fe Elevator Corp., 331
U.S. 218, 230 (1947). Out of respect for basic principles
of Federalism, courts will not find that Congress intended
to displace state law unless Congress unambiguously intended
that result. The easiest way for Congress to evince such an
intent is to state it in the statute. That will not be done
in this case. When a court turns to the legislative history,
it will find that the preemption question was raised and
that contrary views were expressed, each with supporting
legal analysis. That is hardly the requisite "clear and
manifest purpose"” to preempt that is required.




aid By

Of course, any state or local laws in direct conflict with
the Federal legislation will be invalid, to the extent of
the conflict, under the Supremacy Clause. State laws that
simply go further than the Federal law -- for example, a
state law forbidding investment of state funds in companies
doing business in South Africa, while the Federal law simply
requires such companies to meet certain standards -- would
not, in my view, be preempted. This view is a preliminary
one. Definitive guidance must await (1) the precise
language of the Federal statute, and (2) any additional
discussion of the preemption issue in debate or committee
reports.
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cc: FFFielding
JGRoberts
Subj
Chron







3

July 15, 1985

speak with influence within and without the .
Senate. In this current atmosphere, events .
both in the U.8. and the Philippines receive :
media attention that signify the uncertainty ,
of united policies. Some events gain symbol-
ism and cause reactions in both our ooun-;
tries. : e

cently adopted by the Benate. Drafted by,
the junior Senator from Massachusetts,

who is a veteran of the Vietnam war, the,
resolution blends the obvious love and faith ,
in democracy of both Filipinos and Ameri-
cans with language that is also an intrusion ,
into the nffairs of the government of the-

LN

’
»

CONGRESSIONAL RECORD ‘— SENATE ' B

either pending cohsldeuuon‘ by Stutes’
or have been enacted. - - » -+ > ¢ 4
‘SBome bills - demand °corporatiinms,

\

S 9471

established preemption of State and
local laws on this issue. In withdraw-
ing this amendment today, I have

Such a symbolic event is & resolution re- -

chartered in the State sever any lmml- been advised that the passage of legis-
ness ties with South Africa. Others mes"Tation- by -the . Congress would auto-
qulrdemnsut,e pension funds to diwamst. matically preempt State and local gov-
hol in companies . invesing Un- erpmental activities seeking to influ-
South Africa, and still others requiire: ¢nce the economic and political rela-
gg:lnpuues {,o ctomply ’:rith }h‘e ?rmm tionships between the United States
e, & voluntary code ‘of falr 4
practices. This varjance from state tto; and South Africa. I would like to ask

state has caused confusion and gom Senate Foreign Relations Committee

the -distinguished chairman of the’

cern on the part of small investors,:

Philippines. There will be a time for more., Pension fund administrators, and coumn-}
enlightened Senate debate on the future tributors, and corporations with S8outth
course of the mutual relationship between ” African business ties.:It is clear thest:
our t:'!t: c:gntr&& are “biunding ‘blocki fo" we cannot afford 50 or more foreign’
~ Meanwhile there are stan Com-:
work toward that goal. At the same time the ; mynoagegg:su;p c(’)pportg;ll?; “to die-.
Senate considered the aforementioned reso- = . o too jneention to preempt Stm!
-iution, the Senate acted in a positive way in | dl 1a Lo D t 4 {ntear. B
adopting unanimously a resolution stating,: 8D ocal laws which conflict or. s
that the U.S. State Department cease its  {ere with the Federal legislation whicth!
prevention of U.S. wheat sales to {he Philip- . I hope we pass this week. -« = -
pines. Some of us have also consulted with . In the past, Congress has preemptesd,
the U.S. State and Agriculture Departments . State action in any number of fieldis,
on expediting & rice shipment to your coun“=Jr-gome cases, it dld so because tine.
try to provide additional supplies, since your  giate action was an invalid interfear-
drought damaged crop may cause a rice ence with,the actual operation of ,.’;
shortage. 1 stand ready to assist with any Federal ! h the Fed rml;'
additional food supplies needed and to expe- - brogram, such as the ereai
dite the continuation of the cooperative , Fegulation of employee pension: plams:
food aid to the unemployed familles. ., effected through ERISA, the Emplyeee
While I .seek not Lo interfere in the eleo-., Retirement Income Security Act. Iin
:lt?en grooe-m c;j yl;ur eauntryf. lt:bse}l"veu% others, it-did so because the Statte’
emocratic function o e Na . rmiss .
Movement for Free Elections (NAMFREL) .. :;uogna‘;f:l:?&pém;zl;: t::ﬁ:g;:
is a citizen responsibility to which our two , reserved to the Federal sph h .
countries adhere. We would express in a ¢ € eral sphere, such ma
friendly manner our hope, in recognition of ~labor-management relations. No- fielld.
that shared interest, that NAMFREL is ac-* 18 more clearly suited for Federal com--
credited. - N

pines which relate to me specific cases of in- |, State regulation, than that of foreigm .
surgents who, b:csuse they are afraid of the ; policy gul . . T 0 - end
consequences of returning to the status of *’ . urt has declareed;
peaceful citizens, reluctantly continue in’ The Bupreme Court has decl '

~ trol, and for the preemption of burr-.
I have recelved letters from the Philip-~ densorhe, duplicative, or conflictimg-

whether the advice I have received
was correct and whether his under-
standing that the passage of this legis-
lation exerts Federal authority in this
field to the exclusion of State and
local authorities? o .
Mr..LUGAR. Mr. President, the Sen-
ator from Kentucky is correct. A
number of Members have enquired
about the effect of this bill on State
and local legislation. It is my intent, as
the author of this bill and floor man-

. ager .of it, to legislate U.S. national -

policy with respect to the Republic of
South Africa. Some of the laws gov-
erning the investment of Government

funds 'in companies doing business -

with South Africa or imposing other
forms of sanctions-on such companies
necessarily interfere with the achieve-
ment of the programs mandated by
this legislation. Companies which find
themselves penalized by the States
and localities for conducting their op-
erations in South Africa at all will be
less . inclined to meet the standards
mandated In the legislation. Compa-
nies may be reluctant to enter into
joint ventures with black South Afri-

their insurgency activities. Several have
cited cases of military abuse where peaceful .’
resolution was sought. The letters Indicate a -

general feeling of fairmess in Genera) .foreign sovereignties ® ° * Our system
Ramos, but express the fear that he is not . 8overnment s such that the interests of tthe.
in complete authority to correct abuses by ; Citles, counties, and States, no less than tihe

- that the Federal Government:- < -

- ¢ . 2 can firms or to participate in Exim-
Is entrusted with full and exclusive e bank guaranteed loans if investment
sponsibility for the conduct of affairs witls and other sanctions are imposed on

some of the military and that efforts of reo- ' interest of the people of the whole natiurn, trary to the intent of the legislation.

onciliation by some insurgents have ended, -imperatively requires that Federal power iin‘'_ . Mr. President, In my view there are,"

tragically. -

These are my thoughts. Finally, I wish to, ;entirely free from local interference. ..

.the fleld affecting foreign relations be le¢fl . gound reasons for preempting State
"~ and local laws on South Africa. This is

emphasize that the courses of our two coun-.. . That is’ exactly .what this amendl. g matter of foreign policy, and the,

tries are parallel paths where in if one bene-,
fits, we both benefit. I offér this observation
in my attempt to serve the best interests of |
the friendship and progress in the relation- |
ship of our two countries. 1 believe the US.- ,
Philippine relationship is the speclal alli-.
ance of culture, trade, and national security
that spans the Pacific. - .
With my best wishes for you, your family,
and the Filipino people, and in the warm

)
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ment will accomplish.t 1< psiz - . < Nation needs to speak with one voice
u“ may well be that further legislaa~ o foreign policy. To have 50 States
uve or executive: action: will be I gnq hundreds of municipalities and
glﬁl In -fact tlf e:u‘ftm of :em“-; counties each trying to conduct a dif-
‘lates the possibility of economis sancs-, 1TEAL POlicy or -to guide American
‘tions at .a later date If mecessary tio businesses into different forms of ac-

-achieve the purposes of - the legislss-

tion. But those sanctions would be umii-

tivities in South Africa can only lead
tochaos.”

-+ The American.law Division of the

spirit of the Filipinos, I say “MABUHAY™. _ .

Yours sincerely, Jorm in their creation and implem

tation. Clearly, at this point, the emes~. ' 1ibrary -of Congress has prepared a
gence of a. comprehensive Federnal—legal memo on this subject. The Li-

N Jomt‘loll:u:mm.L :
.- polieyand plan for conducting tine brary has concluded that absent a leg-

PREEMPTION OF STATE AND l’f‘_""Unlted States relations with -Soutlh_ islative intent to the contrary, State.

- LOCAL LEGISLATION |, ‘*’ Africa requires that Congress unmiss-.-and local legislation would be pre-

Mr. McCONNELL. Mr:. President, : takably ; declare - the preemption - oof- empted.- In replying to the Senator
during the past year, many State and :State. and local laws.that interfesre-from .Kentucky, I have relled upon
local legislatures have been prompted ~ With or overlap the Federal effort. tte* this memo. I ask unanimous consent

by public concern to address the issue - Pring about meaningful,-effective, mmd”that a copy of the memo on preemp- .

of the South African Government's ~Tesponsible change in South Africa.. " -’ tion be reprinted in the RECORD at this
_ abhorrent policy of apartheid. In the =~ Senator Rora ‘and .I offered. sii point.. : ‘

: N » Y _
absence of Federal legislation, > an ; Bmendment which would have cleast}y.; There being no objection, the memo-

enormous variety of measures have :' . - v 25 chaur me-arRdiste sl ssiaw s randum was ordered to be printed in

been drafted, many of which are NOw iJ -1 Minds v. Devisowitz, 312 US: sumix’*‘*’*“*“"‘_’?fthe Recorp, as follows:

ER T . - . o N

o them by State and local governments.
This is clearly unacceptable and con--
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- CONGRESSIONAL RECORD —3SENATE: July 15, 1985
CoNgRes; RESEARCH SERVICE, ~ i tojan V. Lueck, 108 8. Ct: 1904, 1910 (1985); ““The . of making ‘the independent judgment of
‘sm':":‘z LIBRARY OF CONGRESS, 1;; purpose of Congress is the ultimate touch-: soclal values that Congress has failed to

Washington, DC, July 5, 1985. -
To: Senate Committee on Banking. Atten--

tion: Patrick Mulloy. "+ &
From: American Law Division, {-. <t
- 8Bubject: Preemption of State and local laws

by Federal legislation respecting South
“Africa.

2z

This memorandum responds to yourhln:

quiry with regard to the possible preemtive
effects of the enactment of legislation pend-

ing before Congress upon similar laws or or-

dinances enacted or which may be enacted
by the States and their political subdivi-
sions. The subject matter of both national
and local legislation concerns South Africa;
specifically, both sets of legislation would
impose in various ways restictions upon

United States individuals and companies .

doing -business in South Africa and upon
South Africa business dealings in this coun-
try. so long as the system of apartheid is
maintained. o o
When Congress acts within the
Its delegated powers and does not act con-
trary to limitations upon those powers, it
may require or permit conduct that state
law prohibits or prohibit conduct that state
law requires or permits. Under the suprema-

cy clause of the Constitution, “the Laws of ;

the United States . . . shall be the S8upreme
Law of the Land.” Article V1, cl. 2. Laws of
the States must yield to the national law.
Gibbons v. Ogden, 8 Wheat. (22 US.)'1
(1824). See Douglas v. Seacoast Products,
431 U.8. 265 (1977) (reafirming the statuto-
ry interpretation in Gibbons as ratified by
Congress). This issue in any preemptive case
18 not what Congress has the power to do
but what Congress has done. Where Con-
gress has stated In its statute that state laws
on the matter are precluded, the courts ex:
perience no difficulty in pronouncing the in-
validity of challenged state laws, e.g.,. Jones
v. Rath Packing Co., 430 U.B. 519, 528-532
(1977), athough Congress may create diffi-
culties of interpretation with respect to the
degree of preemption or the extent to which
it excepts preemption of certain provisions
of state and local law. For example, the Em-

ployment Retirement Income Security Act’

of 1974 (ERISA) broadly declares that the
statute shall “supersede any and all State
faws insofar as they may not or hereafter
relate to any employee benefit plan”, but
immediately states that noting in ERISA

*shall be construed to exempt or relieve any -

person from any law of any State which reg-
ulates insurance, banking, or securities.” 29
US.C §§1144(a), 1144(bX2XA). Courts,

must, therefore, determine when a state law -

“relates to” any employee benefit plan or
when a state law regulates insurance, bank-
ing, or securities, within the meaning of the

savings clause. E.g., Metropolitan Life Ins.’

Co. v. Massachusetts, 84-8325 (June 3, 1985);
Shaw v. Massachusetts, 84-326 (June 3,
1985); Shaw v. Delta Air Lines, 463 U.B. 85

(1983); Alessi v. Raybestos-Manhattan, Inc.,.

451 U.8. 504 (1984).

Congress may provide in any legislation
_ for the preemptive effect of its legislation,
with greater or lesser specificity. It may pre-

empt only state or local laws that conflict .

with the congressional enactment, or as well
those state or local laws that complemen
the federal, or it may occupy the field so as
to preclude any state or local law within the
subject area, whether any particular state
or local law touches upon any provision in
the federal. But the question deals with the
preemptive effect of federal legislation that
maintains silence with regard to preemp-
tion. » N
“{TIhe question whether a certain state
action is preempted by federal 1aw is one of
congressional intent.” Allis-Chalmers Corp.

S

scope of :

stone.’” Malone v. White Motor Corp., 435 . make. In making this determination, the

U8. 497, 504 (1978), quoting Retail Clerks v.. Court’s- evaluation of. the desirability of

-8 375 U.8. 96, 103 (1963). Bince . overlapping regulatory schemes or b«;verla& -

" preemption cases, when the statute con ping criminal s'a'.nctlons eu.r‘not but be a su

. no express provision, theoretically turn on . stantial factor.” Cramton, *Pennsylvania v. _

St tners can casey ue only s Tar- Bath - ton 5600, Che L Foev, 85, 87.08 (1050).

8 €em CAN CAITY US O . * tion,” f . 88, .

case must construe s different federal stat- - Nevertheless, some tentative conclusions

I “the. abeence of siatutcry. langusge, the . o T O arse paarded, eapectally

e. of statutory e, the - Court's a may ed, :
st oo bon T S BB
x5 . Kerr- y oo on of “inters :

Ct. '“5"”0’;3'*;:.2:.“‘)’- nl“p:doa °°""':1';:° . “foreign commerce”, to which Yte shage Drel&é

8upreme ~has ‘developéd -over - time : ently turn. In advance of that, it can be sald

fnet:lert:l criteria u“vm«:h it pgrpoers e:to ﬂftgelge that to the extent thiklsegislatl:& wai‘cl: I

etermining the preemptive ’ . Congress may enact spe to matters that”

- eral legislation. o> - - = ;- =- . ape the objects of state and local laws—such -
The “ciear and manifest purpose of Con-- g5 ¢ g - limitations upon private business

gress” to preempt “may be evidenced in 8ev- | ,4ying relationships with South Africa and .

eral ::ys. The :c;lleme o'f‘o tedelr‘ﬂ rexulauboln « South Africa concerns—it appears evident .

. may be 30 PETVAsive A5 10 make reasonable ' yp,¢ federal law would displace state and

the inference that Congress left no . local law. This result would seem to follow

.  from the principle that the federal legisla- .
tion would almost certainly conflict with

the state and local lJaw or would because of .

its pervasiveness “occupy” the particular

ug field to which it l.pplledt.'thic;nltty aftt.etr;db:
4 y  the analysis because of the variety of s
 Obtalned by the federal law and the charac-' .4 Jocq) laws which may be “out there”

¢ ter of obligations hnpgsed by 1t may reveal * o p 4 pecause it is not clear what may emerge

, the same purpose. .-, .” Rice v..Santa Fe El- ' from Congress. But, certainly to the extent

: evator Corp, 331-U.B.:318, 230 A194T)" ¢} 04 poth sets of law coercively affect pri-

! quoted and approved in numerous: recent - 1 federal

; " : -vate conduct, the preeminence of fede

[ Chses. B~ Pkaac(ﬂc . G""'c"j Electiic ?Dv""— Iaw would appear to be assured.

LS gom”,‘.m,:_u n;e;l U .sver;:o 4303_2&- " ‘The significant question would appear to .

3 e i J et siPgchg/ + be the effect of federal legislation upon the .

. (1983); Fidelity Federal Savings & Loan* i

i 4 “V.:de .la’ Cuesta, ‘458 .U.8.-141, /153~ common form of state and local legislation

i'us:;l'z), L mm i sk mer P34 . v auddressed to the South African :‘Itun.uon-—f .

+ oEven .where . “has not- 1v.: the barring of investment or other use o

Y dleien Where Congress hias not entirely . ublic funds in South Africa or South Afr-

(s e e o i apeciiic m?'un companies and the barring of public
state jaw ls precmpted Lo she extent thl‘lt: L funds through investment, deposit, or other-

: buir 124 eo.ﬂnnmlcu wltl} federal h“v{q ?,"f,ou': - wise in private companies conducting busi-

’ ?:gg-l:]t and '.t,:f: e;g:lozmlrlﬁ a ;t,hygjan i ness in South Africa. For example, it may be-

~ impossibllity,’ Florida . Lime & Avocado 'that an enacted federal law would mandate

- Growers v. 'Paul, ‘373 U.S. 132, 143-143 that United States companies doing busi-

" (1963), or where state law ‘stands as an ob- ness in South Africa comply with the “Sul-

' ” pect to fair labor prac-

. stacle to the accomplishment and execution :.jl?esw('i?h o Wig;nl::u e::lcf‘l be hmpaaed

: ::ets:l? ;;linne': v pau{g&&m;ﬁgvg; rgf"é’é ’ thro;xxh denial of some governmental bene-

1(1941).” Pacific Gas & Electric Co, v. State fits, such as export aid, to companies not
Enem.y Resources Conversation & Dévclop. complying, or it could be directly coercive

- ment Comm., supra, 204; Ray v. Atlantic through the imposition of penalties. If the

. Richfield Co,, 435 U.8. 161, 158 (1878). “ bill contained a coercive provision, the

However, “[p]reemi)tior; of state law by effect upon state or local restrictions upﬁn

" federal statute or regulation is not favored investments, deposits, or other use of pub. Ii

R el T tou be Abgued that the federal and local

- that the nature of the regula subj
matter permits no other conclusion, or that provisions were either complementary or l:- .
the ' Congress * has 'unmistakably .s0 or- perseded; H:ihe b er_han
dained.’® Alessi-v. Raybestos-Manhattan, -denied benelitg

* Inc., supra, 522, quoting Chicago & Western , Ance, 1L COY)
Transp. Co. v. Kalo Brick. & Tile Co.,” 450 p€ : ) —
;US. 811,317 (1981), and. Florida Line &;: by BIICS v .

- Avocado Growers v. Paul, supra. '143. How- - KQ¥ : !

--ever, “[t]he relative importance to the State * XIS
o eor o:vn ::’whls n::umamwll;en t!her:hls,, licati may result because of the ‘
a conflict with a d e w, for the © Complications
Framers of pur Constitution provided that confluence of several principles of interpre- -
the federal law must prevail”” Free v. Brand, . tation. First, the principle is that ordinarily

..369 U.S. 633, 668 (1082). - .- - - L - ... preemption is not favored. This principle

. Finally, when one has set out on their var- -may be strengthened when the action that
fous forms util;‘e standards to which the Cotlx;:-»one ﬁk'ss t:;‘ est:btlelshralsogmlvmg been p&-

formally eres, one must still recognize .emp e state o governmen

t.h:l hlghAlly g:.fiectlve' natur'; ofl their npplg: . :l;cl?londswlth resgec: trolttheed dispu(:::;llt;n r:{
cation. essor Cramton long ago o unds. Second, ela pr
served, -“the use or non-use.of particular quires precision of congressional expression
tests, as well as their content, is influenced - in order that certain actions of the States be -

more by judicial reaction to the desirability - preempted. Exemplifying this principle is
of the state legislation brought into ques- , Parker v. Brown, 317 U.S. 341 (1943), which

Foocupation of the el And It would seem  Sressional mtent refused to ApplY the Ener-

' ‘occupation o; e field.’ wo seem gression -
:.;mt this t: mw ll;mvoldnble. The Court, mn.nuAct.' Stge :tl:gezrdend nkptle&mpelt(::lvse

. order e rmine an unexpreased con- | practices. oover V. Ronwin, R

-..gressional intent, has undertaken the task Ct. 1889 (1984).- (The principle does not

Al e igm
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apply to munlclpal governments, unless the

State has delegated the power with articu-

lated awareness of the anticompetitive .

usage. Town of Hallie v.. City of Eu Claire,

105 8. Ct. 1713 (1885)). Third, there is 2

principle applied by the Court in “dormant
commerce clause” cases in which, when a
State or a subdivision is itself pu-tlclpntlnx .
in the markeiplace in its proprietary capsc- .
ity, It may impoese restrictions that would be
invalid under the commerce clause if it
sought legislatively to impose them upon
private parties. E.g, Hughes v. Alexandria
Scrap Corp, 4286 US. 794 (1976);, Reeves, -
Inc. v. Stake, 447 U.5. 429 (1080); Waite v.,
Massachusetts Council of Constr. Employ-.
ers, 460 U.S. 204 (1983). Thus, in Whife,
Boston required all construction projects
funded in whole or in part by city funds to .
be performed by a work force at least half
of which are bona fide residents of the city.
While the city could not as a regulator have .
imposed this reguirement on private compa- .
nies, in Its role as a market participant it
was held by the Court to be lmmune to com-
merce clause attack. -

Leaving aside the gquestien of Oongress"
power to preempt expressly a state or local”
governmentx]l action in its capacity as a
market participant,! congressional siléhee’in .
the light of the criteria discussed above
would appear to strongly suggestive of a
failure to preempt. However, there is a line
of cases to which we must now turn, which
may be applicable to this situation and -
which then would suggest strongly that pre-’
emption would occur, provided Congress
may regulate & State or subdivision ia this
IDANNer.

The principle to be now discussed utses
from the fact that the commerce clause em-
powers Congress to regulate both “inter:
state commerce” and “foreign commerce.”
Although the delegation of power occurs in ¢
the same clause, the Court has treated the
two powers somewhat differently, both in
respect to the “positive” commerce clause—
Congress may regulate commerce—and to
the “negative” commerce ' clause—States
even in the absence of congressional action
may regulate interstate and foreign only to +
a limited extent. -

With respect to preemption, the COun
has frequently cited the seminal case of
Hines v. Davidowitz, 312 U. 8. 53 (194)), as
stinndlnl for the proposition that «
of Congress oych s {fie K

supra, 230 Pactﬁc ch & Electric Co. V.
State Enerpy Resources Conversation & De-
velopment Comm., supra, 204.® The case
concerned the validity of a state Alien Reg-
istration Act, requiring annual registration, -
extensive reporting, carrying of an identifi-
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and the uensmvlty o! t.he relutlonshlp be-
tween the regulation of aljens and the con-
duct o! !orelm tﬂuh:.

rtm"nn KD

' 'ﬁmmmnmnmm
: s . Our sys

ment is luch that the lnterut of the cities, .
countries and states, no 1288 than the inter-

dlnnry burdens a.nd oblintlons upan aliens :
.+ » thus bears an inseparable relationship -
to the welfare and tranquillity of all the
states, and not merely to the welfare and
tranquillity of one. , , . ITWlhere the federal
government, in the exercise of ‘its superior
- authority in this field, has enacted & com- .
plete acheme of regulation and has therein

S 9473

.glve way if they impalr the effective exer-
clse of the Nation's foreign policy.” id., 440.
. That Hines v. Davidowitz and its progeny
“do not stand for the proposition that all
state legislation affecting foreign affairs is
ousted iz evidenced by De Canas v. Bica, 424
. U.8. 451 (1876), in which the Court sus-
. talned a state law prohibiting employers
from knowingly employing undocumented
sliens. The Court held that the mere fact
that the state law reached aliens did not

- every such regulation was precluded by

- Congress’ exclusive eontrol over immigra-
+tion and paturalization, and the State had
acted in ‘an area of Its traditional police
- powers. Moreover, nothing in federal laws
or their legislative histories indicated a con-
. gressionsl desire to preclude this particular
" state legislation, and there was some evi-
dence that Congress had desired to permit
some state regulation of the employment of
. {llegal aliens. Hines and Nelson were distin-

provided a standard for the registration of ' guished because the state laws there were in

»- aliens, states eannot, inconsistently with the . the “specific field” in which the Blates were

purpoee of Congress, conflict -or interfere . sttempting to regulate and because there
with, - curtalleor complement, the federsl - was some affirmative evidence that Con-
law, or enforce additional or auxiliary regu- gress had sanctioned concurrent state legis-
1stions. . . . Our primary function 15 to de- lation. “[TJo the extent those cases were
termine whether, under the circumstances based on the predominance of federal inter-
of this particular case, Pennsylvania’s law - est in the fields of immigration and foreign
stand as an obstacle to the accomplishment affairs, there would not appear to be a simi-
and execution of the full purpose and objec- * lar federal interest in a situation in which
tives of Congress. And in that determina- - the state law is fashioned to remedy jocal
tion, it is of importance that this legislation ' problems, and operates only on local em-
is in a field which affects international rela- | ployers, and only with respect to individuals
tlons, -the one aspect of .our government. whom the Federal Government has already
that from the first has been most generally = declared cannot work In this country.” Id.,
* conceded imperatively to demand broad na- - 363. N

tional authority. Any concurrent state. Agsin, we may recur to t.he prlndples de-
power that may exist is restricted to the veloped in the “negative commerce clause”

- narrowest of limits; the state's power here 18 | cases for light to be shed upon preemption
, not bottomed on the same broad base a2 is principles. While the Court has developed

its power to tax.* Hines v. Davidowitz, .

elaborate standards to determine when state
,regulation or taxation of interstate com-

- shpra, 63-68. Bee -uiso Penawlvanta v.
Nelson, 350 U, B. 407(1056). . ; - '+,  merce is permissible, in the absence of fed-
“The breadth of Hines v. Davidowitz 1s il- . eral legislation, it has imposed stiffer stand-
- lustrated by Zschernip v. Miller, 389 U.8., srds in determining when state regulation
" 428 (1868), in Which, In the absence of a fed- : or taxation of foreign commerce is con-
! eral law or treaty, the Court held that a . cerned. Japas Line, Ltd v. County of Los

' state law governing the descent of real and - Angeles, 441 U.S. 434, 448-451 (1979). “Fpr- ..
e

rce is pr ent tter
concern. rnatio relations
g ;ﬂumlmrﬂnmnmhjw
[rade the people ﬂ!’?lm

personal property to non-resident aliens un- . [%)
" canstitutionally invaded the exclusive for-

eign policy power of the national govern-
- ment. The state law provided for escheat of
" property - clslmed by .nonresident . aliens '
unlezs (1) United States citizens had a recip- _ Tl g

rocal right to take property on the n.me.‘.-quo Board v. United Statea.
terms as the citizen of the foreign nation in- ' 288 U.B (48, 59 (1833). The Court here
volved, (2) American citizens had the same . speaks of “an area where federal uniformity
right to receive payment here of funds from is essential”, of the necessity of “a uniform
“.estates in the foreign country, and (3) for- national rule”, and of the necessity to deter-
-elgn heirs had the right to receive the pro- mine whether a state regulation or tax “pre-
ceeds of such estates without confiscation. vents the Federal Government {rom ‘speak-
The Court acknowledged that state law tra- Ing with one voice when regulating commer-
“ditionally regulates the descent and distri- | cial relations with foreign governments.' ™
.Japan Line supra, 441 US., 448, 449, 451.

cation eard, and other matters. The Court bution of estates, and that state courts rou- .

held that the federal registration law pre- tinely construe and apply laws of foreign B8ee also Bowman v. aucaoo. & N.R. Co.,
empted the state statute and placed great - nations, but the state law Invited and even . 125 U.8. 465, 482 (1888); Henderson v. Major
rellance upon the supremacy of national " required state courts’ to engage in strict ' of City of New York, 92 U.8. 259, 273 (1873).

power in the general field of (orelm poltcy -scruting . of . forelgn ' nations'. practices.

Application of this principle may be seen

SRR S .
V8ee Gould, Inc. v. Wheovuh szlnlhuudr',
Labor and Human Relations, 750 F.3d 608 (C.A. 9, .
1884) (holding preempted by federal law a state:
statute that blacklisted recidivist violators af labor -
laws from doing business with the State; market
participant cases relevant only to dormant com-

meroe clause issues and not to pmmpuon). m'oh
hu'b. mofed 83 U.B.L.W. 3824 (1985), / .

*As wil) be noted from the luuneudhch.
Hines was a preemption case under Article 1, §8, ¢l
4., the naturalization clause, rather thap clause 3, .~
the commerce clause, but the Court has .lwnyl
cited the principle as applicable generally.’
nme preemption standards apply with mpeet to °

of Congress’ powers, although the pndommnm
numberolmnﬂuunderuweonmmehm

P

Y3

’“('l‘]he probute courts pf . varlons States . by comparing Colorado Anti-Discrimination

- have launched inquirles into the type of  Comm v. Continental Airlines, 372 US. 714
- governments that obtain in particular for-:: (1963), with Bob-Lo Excursion Co. v. Michi-
- eign mations—whether aliens under their - gan, 333 U.8. 28 (1948). In the former case,
- law have enforceable rights, whether the s0-_. the Court easily sustained a state law for-
- called ‘rights’ are merely dispensations turn- - bidding denial of employment because of
* ing upon the whim or caprice of government - race in interstate commerce agalnst a con.
* officlals, whether the representation of con-- 1 tention of conflict with the federal Railway
-” suls, ambassadors, and other representatives ' Labor Act, while in the latter the Court sus-
-of foreign nations is fble or made In ’tained a state bar on discrimination by a
good falth, whether th 18 In the actusl . carrier of passengers from Deiroit to an
> administration in’ the,particular foreign.. smusement park on an island in the Prov-
zystam of lay any element of confiscation.” ;i ince of Ontario, only after an extensive
T Id, 433-434. . While recognizing the tradi-» gnalysis to determine that the possibility of
tional role of the States in this area, the ~ conflict with any Canadian regulation was

‘Court held that _"thope regulations must ‘:“80 remote that iz was hardly more than
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conceivable.” See Japan, Lgn.e.. tupru. ul 94 11977) (vu.lld) 'rhe Court ‘has notleed“ state and local le :
“ the controversy but hasdeclined yet to yen-

U.S., 456 n. 20.

In light of this principle common to the -
two lines of cases, it appears probable that,
in the absence of any statutory instruction
by Congress and in the absence of anything -
definitive in the legislative history, ‘the -
courts, ultimately the Supreme Court,.

would find state and local enactments pre-

empted by a federal law, even though the
federal law might not deal with or touch on’
some or even most ©0f the same matters’
dealt with by state or local news.* The state .
or local laws concerned are even more than
‘the law at issue in Hines v. Davidowitz and
Just like the law at issue in Zschernig v.}

Miller in an area directly affecting the con-*

duct of the Nation’s foreign policy. They are”
designed to and intended to work an effect-

upon the conduct by a foreign nation of its’ gested that Congress’ power to regum,e for-, editorial,. a questionnalre,

-
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ture an opinion, while noting the more rig-

orous scrutiny required of regulation of for~=
elgn commerce, Reeves, | lnc. Vi stake, SUPTR, :*

437-438 D9, UL YL
-- Whatever may be the lnswer wuh respeét -

'.o the application of . the . "negative .com- -

merce clause” {0 & State as market partici-;
pant, the authorities discussed .above - with.
respect to the scope of the m.tlonal power,
over ' foreign commerce leave’little  doubt
that Congress could supersede .the policies
of a State as & market participant. "In Na-
tional League of Cities v. Usery, 428 UB. 833,
(1976), the Court ‘noted .that Congress’:
power to rezulltz interstate commerce may-
be restricted by considerations of federalism
and state sovereignty. It has never beer sug--

PEETRAS 3 2

O Gaar

[

T 'WHERE HAVE ALL 'rm.*
:WARRIORS GONE? '

. Mr. GOLDWATER. Mr. president

ret.l'red Gen, A.G.B. Metcalf has once ’
again written a very thought-provok-'

ing editorial that I think is most ap-*
propos for all Members of Congress to

read. It grows out of a concern I share
with ' him;' hamely .that the’ company
grade and even some of the field grade
officers are beginning to wonder about

“ the services. As he points out in his .

sent to

internal affairs. The teaching of Hines and eign commerce could be 80 limited.”. Japan . 23,000 randomly selected officers out
of Zschernig iz that with legislation and. Line Ltd. v. County, aof, Loo Auyda. supra,; of the 92,000 in all grades, found half

action affecting “international relations”,’

federul legislative authority is at its broad-:
est and “any concurrent state power that’

448—449!\.13‘.,. NG i

: of the 14,000 who answered to be in

- The canons of lnterprehuon when Con-; .. agreement” that “the bold, original,

gress has not made express its intentions, :

may exist Is restricted to the narrowest of . however, create uncertainty aQout how the-
llr%lés " Hines v. Davldowuz WP"L 68 :

C nclusion WO

preempted state laws on the basis that Con-
gress even while not providing a rule for the
conduct reached had thereby manifested an
intention that parties should be free to do
as they will, unconstrained by either federal
or state law. Bee, e.g.,, Machinists & Aero-
space Workers v. WERC, 427 U.8. 132 (19786);
New York Telephone Co. v. New York State
Dept. of Labor, 440 U.S. 519 (1979).

The critical question would again to
appear to be the validity under this analysis
of state and local laws that forbid the in-
vestment or deposit of state or local public
funds in either South African concerns or in
firms that do business {n South Africa. As
noted earlier, these provisions could be held
to conflict directly with respect to federal
rules penalizing United States firms doing
business in South Africe that do not comply
with the “8ullivan code.” But, again as we
have noted above, there is line of cases ex-
empting from “negative commerce clause”
analysis the actions of States as market par-
ticipants with respect to {nterstate com-
merce. Does the same rule apply with re-
spect to foreign commerce? The same ques-
tion occurs, for example, when there is con-
sidered the validity of state “buy American” -
laws applied to state purchasing and con-
tracting. Compare Bethlehem Steel Corp. v.

Board of Comrs., 276 Cal. App. 2d 221, 80 -
Cal. Rptr. 800 (1969) (invalid), with X.S5.B. -
Technical Sales Corp. v. North Jersey Dist.

Wager Supply Comm., 15 KJ. 272, 381 A.2d

° A separate issue, of course, is whether under the .
“negative commerce clause” state or Jocal laws deal-
ing with Bouth Africa are permissible evén in the
absence of any federal legisiation. The tssue s &
substantial one, but It is beyond the scope of the
question presented. The fact that it may be raised,
however, may encourage additionally a finding of ~

“ Court might proceed tn considering whether;
b congressional legislation, where there is no

direct conflict; has preempted action of &
State-as & market participant, On the one’

elgn relations and the difficulties that could
ulations with an impact on foreign affairs

- puggest a rule of inference of preemption.
On the other hand, the rule that preemp-:

tion is not preferred, the principle of clear -
statement when state action is to be overrid--
flen, and the role of the State as market par- -
ticipant suggest a contrary approach.
case does on balance suggest that the Céurt .

ety of considerations that now mnnot be
factored in favor caution. w.~ ™ < ¢~
Insofar as the analysis to this point hu
been largely directed to state action, it bears
noting that the actions of political subdivi- .
sions have not been held entitled to the.

same deference as are the States. . The,
canons of construction are the same, but .

the deference is less. For example, one need
only consider the different rules with re- .
spect to the application of the antitrust
laws to anticompetitive actions of the States -
versus those of political subdivisions. Con-
trast, however, the fact that .the market
participant exception ' in" ‘“negative com-
merce clause” cases applies equally to mu-.
nicipalities. White v. Massachusetts Council
of Constr. Employers, supra. It seems much .
more likely that local ordlnmees would be .
held preempted. - .-

In conclusion, it must be cautloned that
much may depend upon the scope and text

of any federal legislation in combination .-
with its legislative history. There could well
. be enough indication of congressional intent
. revealed therein to obviate the necessity for
muchhof the analysis undertaken here. But
guc!

- O R I M T S
et :

T eThe overruling of Leegue af Cities by Gan:la v.
- San Anton{o Metropolitar Trans. Auth, 108 8. Ct. -
1005 (1985), strengthens this point. A 8-to-4 majori- -
3 ty held that save in exceptional circumstances the
 Court would not sdjudicate federalism challenges
% to congressional actionspremitting the States and
' their partisans to the political process. Congress
may not simply rely on the likelihood that congres-
sional exercises of power would not be subject to ju-

preempting should Congress set, because of the i dicial review as dispositive of questions of suthor-
Court's canon of construction favoring avoidance of » ity, inasmuch ss Members of Congress must inde-
constitutional construction through statuiory con:  pendently Judge whether the exercise i withim - :into giving lip service to arms control. In-

Con:re- power ArueleV!.cl.!

be raised by a myriad of state and local reg- .

would lean toward preemption, but the vari- -

creative officer cannot survive -in
today’s Army.” .

“«This, in- addition to a.ll ‘the other'

problems we are discovering in the

total organization of the military, the -
1’0-, hand, the plenary power of Congress in for- need for drastic changes, only points

up the 'importance of the conference

now being held between the House'

and Senate. This subject is certainly
an important one and will come up.
I ask unanimous consent that this

editorial be printed in the Rr.conn at -

this point in my remarks.

€. ' There being no objection, the edito-

rial was ordered to be prlnted in the
chonn, as follows: .
- WHERE HAVE ALL THE Wluuuons GONE?

- There Is a growing feeling in and out of
the military establishment that senior offi-
cers have taken on the mentality of business
managers rather than being centrally con-
cerned with the nasty business of sending
the enemy to his ancestors. ’

This should surprise no one. After all, not

overlooking those no-win conflicts in which .

our military forces have been obliged to
engage, the mllitary leadership has been
primarily occupied with running the largest

business in the world—the Department of

Defense. This appears to have led to a mind-
set which imagines that the end result
_sought, namely war.deterrence, can some-
~how be thought of as a mission of the mili-
tary, when their sole mission must be war-
. waging or thedredible threat to do so: a re-

ality which must undergird all effective di-

plomacy and foreign policy.

For the military to proclaim that their
missions 18 “deterrence” (almost as bad as
“Peace s our profession”), when warfight-
ing is their role, is dangerous talk. Deter-
rence may well be the objective of diploma-
¢y or the purpose of some other governmen-
tal agency, but it is not the mission of the

armed forces. It is easy to understand why - -

the public takes to the idea of war avoid-
- ance as contrasted with warfighting, but for

>_the armed forces to be permitted to develop

“that mind-set is to introduce an unnecessary

- confusion in what is the proper focus for

their commitment. The only thing which

will deter war is what it takes to prevail in .

war. The role of the military is too impor-
tant to be treated as a fuzzy intellectual
eonstruct vaguely defined as deterrence as
apart from a clear-cut responsibility Ior the

. readiness to conduct war.

The military have been eo-opted as well,
stead, they should be the Ilrat to polnt out
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rectly) more than 50 percent of the out-
standing voting securitles of the business
enterprise;

(B) the United States person beneficially
owns or controls (whether directly or indi-
rectly) 25 percent or more of the voting se-
curities of the business enterprise, if no
other person owns or controls (whether di-

rectly or indirectly) an equal or larger per-

centage;

(C) the business enterprise Is opeuted by '

the United States person pursuant to the
provisions of an exclusive management eon-
tract;

(D) s majority of the members of the
board of directors of the business enterprise
are also members of the comparable govern-
ing body of the United States person;

(E) the United States person has author.
ity to appoint a majority of the members of
the board of directors of the business enter-
prise; or

(F) the United States peraon has author-
ity to appoint the chief operating officer of
the business enterprise.

(6) LoaN.—The term “loap;, includes an
extension of credit as defined in section
201(h) of the Credit Control Act (12 U.S C.
1901(h)). g

(7) BaNx.—The term “bank” means—

" (A) any depository institution as defined
fn section 18(bX1XA) of the Federal Re-
serve Act (12 US.C. 461(bX1XA)), . s

(B) any corporation organized under sec-
tion 25(a) of the Federal Reserve Act (13
U.8.C. 611 et 8eq.),

(C) any corporation having an agreement
or undertaking with the Federal Reserve
Board under section 25 of the Federal Re-
serve Act (12 U.S.C. 601 et seq.), and

(D) any bank holding company as deflned
in section 2(a) of the Bank Holding Compa-
ny Act of 1956 (12 US.C. 1843(a)).

(8) BusSINESS ENTERPRISE.—The term “busi-
ness enterprise” means any organization, as-
sociation, branch, or venture which exists
for profitmaking purposes or to otherwise
secure economic advantage.

{(8) BRANCH.—The term “branch" mem
the operations or activities conducted by a
person in a different location in its own
name rather than through a separate incor-
porated entity.

(10) PoLITICAL PRISONER.—The term *polit..
ical prisoner’’ means any person in South
Africa who is incarcerated or persecuted on
account of race, religion, nationality, mem-
bership in a particular social group, or polit~
ical opinion, but the term “political prison-
er” does not include any person who or-
dered, incited, assisted, or otherwise partici-
pated in the persecution of any person on
account of race, religion, nationality, mem-
bership in a particular social group, or poma

_ lcal opinion. .

SEC. 15. APPLICABILITY TO EVASIONS OF ACI'

This Act and the regulations lssued t.o
carry out this Act shall apply to any person
who undertakes or causes to be undertaken
any transactlon or activity with the intent
to evade this Act or such regulations. . ..
SEC. 16. CONSTRUCTION OF ACT.

Nothing in this Act shall be oonstrued Il
constituting any recognition by the United
States of the homelands referred to in sec-
tion 14(3XC) of this Act.

Mr. WALLOP. Mr. President,” on
behalf of Senator HELMs and myself, I

‘send this amendment to the desk and

would state to the Senate that it is the
House-passed bill, on_ which I think
the Senate ought to have an opportu-
nity to express itself. It is different, as’
everyone knows, from the  version
which the Senate has been working

on.. ... ; B A G

ey

-
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-Mr. President, I move to-table the

$9387

- In recent years opponents of apart-

amendment which I just offered.. ;> -.-- heid in this country have sought to

Mr. HELMS. Mr. Presldem. -1 uk for
t.he yeas and nays, P der

The - PRESIDING - omcmt:*‘n
there a sufficient second? There is a
sufficlent second. . St

The yeas and m.ya were ordered. ~

The . PRESIDING OFFICER. The
question is on agreeing to the motion
of the Senator from Wyoming. The
yeas and nays have been ordered md
the clerk will call the roll. .

The assistant legislatlve clerk ealled
theroll. . «.

Mr. SIMPSON. I’ announce t.hat t.he
Senator. from Colorado [Mr. ArM-
STONG), the Senator from Arizona [Mr.
GOLDWATER], the Senator from Téxas

.[Mr. GrammMm], the Senator from Flori:

da [Mrs. HAwkKINs], and the Senator
from Alaska (Mr, MURKOWSKI] are
necessarily absent. " -

Mr. CRANSTON"1° announee that
the Senator from Ohio [Mr. GLERN],
the Senator from Illinois [Mr. S1MoN),
and the Senator from Mississippi IMr.
STENNIS] are necessarily absent.

. The . PRESIDING OFFICER. "Are
there any other Senators in the Cham-
ber desiring to vote? ~ - - - -

The result was aﬂnounced—yeu 90,
naysz as follows: . . LR

.« [Rollcall Vote No, 118 Lezl HANSH
.+ YEAS—-90

D R

Abdnor“’ "‘"roru v "‘f_'llcClure‘ =
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> Grasgley -« . *-Moynihan ~3
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Bradley - ¥ uuneld :

Ry -"'7"! Pressier -~~~

Bumpers | +1i®* Hecht
Burdlcki.lx.xa" Heflin =W . Proxmm

Byrd . .ty Helng -;:iin : Pryor «-->*"
Chafee rorig- . Helms - t~.cr Quayle: ~i s
Chliles . .. f,- Hollings .:v .. Rockefeller. )
Cochran”  °° Humphyey ; .Roth . -.“ 5
Cohen . - Inouye 27 . Rudman: : 5
Cranston  *~ Johnston " *'* Sarbanes . A
D'Amato - - Kassebaum™ ’ *-Basser -
Danforth Kasten -+~ Simpson - ¢
DeConctni +» Kennedy -3- 43 Specter - -~ ¥
Denton .. r ... Kerry .. f s Stafford & 0
Dixon ..,.. - uuunbor'-.,- Stevem 3oy

R S nd*

n
lcnhy_ ) .
tm L "1 15 1 Trible et )

- Durenberger 4 » Long -« ' "~ * Wallop vaR s

Eagleton —.~ - Lugar :.i! 2k s Warner :%°¢ 44
East ..si'i o~ Mathias  -e3557 . Welcker -&- !
Evans - _¢ ;.. Matsunagy:s3>=Wilson ‘2o 03
Exon . .4y ;. - Mattingly mn\\ Zonmkym o)

Tk i NAYBSg T ey ey
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Armstrong Gramnt Bunori'-“ .
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So the motion to lny on t.he table’
amendment No. 6§22 was agreed to— -

Mr. LUGAR. Mr, President, I move
to reconsider the vote by which the
motion was agreed to. .-

Mr. DOLE. 1 move to lay mat
motion on the table. -

The motion to lay on" the table was
agreedt.o L At Y S T

: ﬁ Mr. PROWE, 1 have a queiion
nator CRANSTON ‘u_&m

manager of 8. 995. : i Tem
M--‘ B 5 ’

~

compel American firms from doing
- business with or in South Africa. The
movement has taken & variety of
forms, including shareholder corpo-
rate governance resolutions,”“consumer
boycotts of South African products,
and most prominently threats by gov-
emments, labor unions, and other
prominent institutions to withdraw
funds invested in firms or banks doing
business in South Africa. The divesti-
ture movement is an important means
by which Americans show their oposi-
tion to apartheid because American
businesses play an important role in
South Africa's economy, and those
businesses depend upon investments
from public and private pension funds.

Divestment from companies doing
business in South Africa has been
adopted by private organizations as di-
verse as Yale University, the National
Council of Churches, and trade union
pension funds. These private actions
do not raise the preemption legal
issue.

It is dlvestiture by State and local
governments of funds invested in
firms doing business in South Africa
that has been criticized as unconstitu-
tional by the opponents of such sac-
tions. State divestment and in particu-
lar State divestiture legislation, critics
contend, both violates the foreign
commerce clause of article I of the
Constitution, and intrudes upon the
impliedly exclusive authority of the
Federal Government to conduct for-
eign relations. No suits, however, have

.been filed to challenge the actions of

the several States which have divested
in some fashion. These include Con-,
necticut, Iowa, Maryland, Massachu- -
setts, Michigan, Nebraska, and Rhode
Island. The Maryland attorney gener-
al's office in May 1984, concluded that
its State law would survive a constitu-
tional or other legal challenge. The
law firm of Caplin & Drysdale also
concluded in an April 1985 legal memo
that State divestment laws could sur-
vive a legal challenge. I would like to
ingert those opinions in the REcCORD.
My concern is that some court might
find that the legal situation is changed
by the passage of S. 9985,
.. The Federal Government has the
power to preempt State and local laws
under article IV, section 2 of the Con-
stitution which is known as the su-
premacy-clause. This clause provides
that the Constitution and laws made
pursuant thereto shall be the supreme
law of the land—and contrary State
laws are invalidated. The issue In any
preemptive case is not what the-Con-
gress has the power to do, but what
Congress has done. Where Congress
has stated In its statute that State
laws on the matter are precluded, the
courts experience no difficulty in pro-
nouncing the invalidity of the chal-
lenged State laws.

.Although we have no lntent.lon of
preempting State divestment laws I
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am concerned, as noted above, that
some court might conclude we meant
to do 30 by passing this blllL Do you
know of any- lntentlon to preempt
State divestment laws? -

Mr. CRANSTON. Let me mure the
Senator, we have no such intention in
this bill otherwise the Benate would
have put a preemption provision in
the bill. eryTeT

We have no lnt.entlon of eompemn(
sovereign States to keep their invest-
ment funds in companies that the
States acting pursuant to0 their own
constitutional procedures, have decid-
ed they do not wish to invest in. Oth-
erwise the Congress is requiring a
State, against its will, to be a party to
the perpetuation of a government in
South Africa that by law mandates
the majority of its citizens to be de-
prived of basic political, social and
human rights solely on the basis of
race.

Our sovereign States have a rlgbt to
manage their own finances, and to de-
termine what activities they will subsi-
dize, and choose with whom they wlsh
to deal in the marketplace.

The courts in considering preemp-
tion cases have always recognized the
distinction between the State as a
market participant and the State as a
market regulator. While the State
should not be permitted to compel
companies to get out of South Africa,
it should not be prohibited from

e e

taking its own Investments out of com-.

panies doing business there. The State
in deciding where to deposit its own
funds should be treated as a market
participant. It i8 in the interest of the
State as a financier to insure that its
investments are conducted in a social-
ly responsible manner. An investor is
normally responsible for the use to
which his funds are put and the Con-
gress should not prevent the States
from acting like other lnvestors ln
that regard. .

Divestiture is purely a proprleta.ry
action and involves neither regulation
nor any other intrusion by the States
into private affairs—and the Federal
Government should not. lnhertere with
it.

Divestiture 18 not a matter of the
Nation speaking with one voice on for-
eign policy—but rather with the right
of the State, acting as a market partic-
ipant, to decide where it wn.nu m pen-
sion funds invested. - "'

50 let me assure my esteemed ool-
league, the senior Senator from Wis-.
consin, that the Senate has no inten-
tion of preempting such l.cuon by
State and local govenments.

There being no objection, the mat.e—
rial was ordered to be pﬂmed In t.he
RECORD, as follows: ye o [N
Hon. HarrY HucHEs, L b
Governor of Maryland, -~ 1. f.3'nle ;; ;
State House, Annapolis, ND o o d -~

Dzar Goverwor HucHrs: . We have re-,
ceived and hereby approve for constitution-.
ality and legal sufficiency House Bill 1267.
That bill prohibits the State Treasurer from
depositing State funds in any financial insti-
tution unless the finaneial institution certi-

oy :_, ; ;,.;.--:
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fles In writing that It does'not have any
direct loans, or“!onknowledu“ of any indi-
rect loans, outstanding to the government
of the Republic of South  Africa or to any
national corporation of the Republic of
South Africa.! The bill makes an exception.
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its own funds, should be treated as a market
participant and therefore is not subject to
commerce cisuse restrictions. This is true
even though the statute resuits in a limita-
tion being piaced on private financial insti-
tutions as & condition of ncﬁn( a8 depod

for loans made by foreign or out-olm“tbry {or Btate funds.

nancial institutions without the participa- °

tion of the subsidiary or aff{liated corpora-. *

-tion with which the funds are to be deposit-
ed. The bill further provides that it does not
apply to loans made prior to the effective
date of the Act, which has been delayed
until January 1, 1988. -

The constitutional {ssues presented by
House Bill 1267 are essentially threefold:

(1) Does the statute conflict with the
O:;nm Clause, US, Otmnlmtlon. Art. I,
$ \ LRI S s T .

{2) Does t.he mum eontnvene federal
law,in violation of the Supren:cy cm-e.
Art. V1, CL 27

(3) Does the statute lnfrln(e on the feder- -
al furelxn affairs powers? -

: 1. THE COMMERCE CLAUSE .

While the United States Oomﬂt.nﬂon.‘ Art,
I, 8ec. 8 empowers Congress to regulate
commerce with foreign nations, and among
the several states, it is well settled that the
states may also regulate commerce except in
areas preempted by Congress. In so doing,
the State must balance the local interest.
with the burden on commerce; a8 well as
consider less burdensome alternatives. Pike
v Bruce Church, Ing. 424 U8, 366 (1976).
Furthermore, where the State enteérs the
market place as a participant, it s not sub-
Ject to the usual! Commerce Clause restric- -
tions. Hughes v, Alexandria Scrap Corp., 420
U.B. 784 (1078). Later cases have confirmed
the holding of Alexandria Scrap. In Reeves,
Inc. v, State, 447 U.B. 429 (1980), the court
described the distinction between the State
as market participant and the State as
mnrket. regulator was

. counseled by considerations of State
loverelgnty. the role of each state as guardi-
an and trustee for its people, and the long

- recognized right of trader or manufacturer,

engaged in an entirely -private business,
freely to exercise his own independent dis-
cretion as to' parties- wlt.h whom he will
deal.” Id. at 438439, -
Themostrecentuulnthhueth White
. Massachuseits Council af Const. Employ-
ers, 103 8.Ct. 1042 (1983). In that ‘case the
court upheld an executive.order of .the
mayor of Boston that required that work
crews on construction projects funded by

the city consist of at least half Boston rest-—

dents. The court found that the city was
acting ss & market participant, and in light
of that finding, declined to consider the
impact of the executive order on interstate
commerce. This characterization was made
despite the fact that the city, in choosing
the parties with whom it would deal, had
imposed hiring limitations on private firms
as a condition of obtaining public construc-
tion contracts. White, supra, at 1049 «J.
Blackmun dissent).

While House Bill 1267 does affect loreltn
commerce {t is clear, under these decisiomna,
um t.he sme. lndeddlng vhere todepadt

e ansy T <'1 W-f"";..-w'" ‘e

'mxummmmmthrm
rhdlct.lonn. among them Connecticut (Conn. QGen.

B8t. §3-131);, Massachusetts (Mass. Gen. laws Ann.

Ch. 32 § 23(1XdXvi); Michigan (Mich. Res. 462, 3/8/
T8Y. Nebraska (Neb. Legih. Res. 43, 86th Legis.. M
Bess. (1980); and the District of Columbia (Prohibi-
tion of Investments of Public Punds in Finaneial
Irstitutions and Companies making loans to or
doing business in the Republic of S8outh Africe or
Namibia Act of 1881. D.C. Law 8-00 Eff. 3/8/84
Amending D.C. Code Ann. § 47-342). To Lhe best of
our knowledge, none of t.heae prmrhlwu have beea
challenged. L. R ; -

,,,

+ 0" 11 yEDERAL PREXMPTION - -
Under the Supremacy Clause, State law
must yleld when it is inconsistent with or
impairs the policy or provisions of a treaty
or of an international compact or agree-
ment. United States v. Pink, 318 U.S. 203
(1942). We have examined treaties in force
with the Republic of South Africa and find
no conflict with House Bill 1267.

We have also considered whether House
Bill 1287 would conflict with the Export Ad-
ministration Act, 50 U.B.C. § 2401 et seqg. or
‘in particular the provisions of §2407(c)
which preempt certain state laws pertaining
to “participation in compliance with, imple-
mentation of or the furnishing of informa-
tion regarding restrictive trade practices or
boycotts fostered or imposed by foreign
oountries against other countries.” Because
state Investments would not appear to be
exports under the Exports Administration

Act, we do not believe that Bill 1267 offends .-°
the statute. Nor do we belleve the state s -

subject to the foreign boycott prohibitions
of §2407(a) or that this particular legisla-
tion was strictly intended to implement or
participate in a boycott “fostered or im-
posed by foreign countries against other
countries.” This position ts supported by
Howard Fenton, of the Anti-boycott Divi-
sion of the Commerce Department, who in-
‘forms us that the office has reviewed the

. Connecticut and District of Columbia stat-

utes, and has made an informal determina-
tion that such statutes have not been passed
in conjunction with boycotts by foreign
courntries and therefore are not subject to
the anti-boycott provisions of the Expon.
Administration Act. —

IIL THE FOREIGN AFFAIRS POWER

< While the Constitution contains no specil-
ic grant of power to regulate foreign affairs,
it has been that such power,
stemming from national sovereignty, rests
in the President and the Congress. Perez v
Brownell, 356 U.8. 44 (1953). Thus, even
though not every state law which has some
effect in foreign countries is forbidden, such
fegislation still may not represent an imper-
missible intrusion into foreign affairs. Clark
©. Allen, 331 U.B. 803 (1947); KSB Technical
Sales Corp. v. North Jersey District Water
Supply Com’n, 381 A. 24 884, 898 (N.J. 197D),
appeal dismissed because of selllement, 435
U.S. 982 (1978) (upholding constitutionality
of New Jersey ‘‘Buy American” statute,
noting that the federal constitution permits
certain regulation which does not *“demon-
strably” result in a direct impact on foreign
affairs). And state statutes have been struck
down as conflicting with the foreign affairs
power. In Zschernig v. Miller, 389 U.S. 429.
reh den. 390 U.S. 974 (1868) the court invali-
dated an Oregon probate law conditioning &
nonresident alien’s right to inherit from
Oregon residents on the alien's ability to
show that his country would reciprocste as
to United States citizens.

- In invalidating tire law in Zschernig, the
‘court voiced two separate concerns. One
ooncern was that application of the statute,
and others like it, had involved judicial scru-
tiny “concerning the actual administration
of foreign law, into the credibility of foreign
diplomatic statements, and into speculation
whether the fact that some received deliv-
ery of funds should ‘not preclude wonder-
ment as to how many may have been denied

- the right to receive’”. The other was that

- - ————

- ——
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the statute as applied had a direct and sig-
nificant effect on foreign countries, and
couid lead to repercussion for ths entire
United Stales, thus affecting tonawn relv
tons.

While House Bill 1267 doel. to oome
extent, represent a determination by the
General Assembly with respect to the prac-

tices of the government of South Africa, it -

does not call for the level of State intrusion
found repugnant in Zschemig. The impact
of House Bill 1267 is cushioned to some
extent by its prospective effect and by the
fact that only certain financial institutions
are affected. And, while such legisiation, {f
duplicated in other states, does raise some
possibility of retaliatory action which would
affect the entire country, that poasiblity
seelns no greater than that presented by the
“Buy American” law which was upheld in
KSB. One basis for differentiating Zscher-
nig can be found in the differing nature of
federal power with regard to the scts In--
velved. While the federal government has
traditionally left matters of descent and dis-
tribution to the States, it could clearly set.
standards for inheritance by mnonresident
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eral Constitution.® 'I'ho constitutional argu-

ments against state divestment “egislation
rely primarily on the federal power in the-
aress of commerce and foreign affairs.® The

. Commerce Clause® limits » state's powsr.1o

regulate commerce even where Congress has
not itself spoken on the issues involved, as is
the case with state fund divestment.® How-
ever, where the state is & participant in the
market rather than a regulator, the com-’
merce clause restriction applies, if at all, in
a far less restrictive way.’ The state takes.
on the status of a private dealer free “to ex-_
ercise his own independent discretion as to .
parties with whom he will deal.® 8ince the
law on this question appears firmly estab-
lished, a challenge to state publie pension
fund divestment legislation on commerce .
clause grounds seems unlikely to succeed.®
Other constitutional challenges pnrvon
te rely on the exclusive power of the federsl
government over foreign policy. State legis-'
lation requiring divestmens.of public pen-.
sion funds is not claimed to impair any spe--
cific United States treaty or agreement in-.
volving South Africa, so there is no quut.lon

aliens. It is more questionable whethex the. of violating the supremacy clause.!®

federa]l government could bar the Btate
from considering given factors when invest-
ing its own funds. C/ South Curolina v,.
Regan. 104 S.Ct. 1107 (1984), . A

Finally, it is important to note that thh

‘'blll can be seen as an economic measure,

and the State's control over economlc mat-
ters may justify regulations which, on their
face, relate to areas reserved (o the federal
government. See Pac. Gas & Klec v. St
Energy Resources Conserv., 103 8.Ct. 1713 .
(1983).

In our view, these considerst.lons provide
support for the constitutionality of this leg-
islation.

_ Very truly yours, e
STEPHEN H. SACHS,
Atllorney General - -

A REPORT TO THE NEW WORLD FOUNDATION

Caplin & Drysdale, Chartered) .

~ _ €. BTATB LEGISLATION .
‘Reacting to the restrictions of tndmonl.l
trust law, a number of states and cities have
enacted legislation barring investment of

" state funds in South Africa.! The forms of

legislative action vary widely from the Con--

necticut adoption of the Sullivan Principles

as one of the statutory criteria for invest-:
ment selection, to the broad exclusion reso- :
lution passed by the District of Columbis

Council.

State leglslation requiring divestment of
public pension funds is, {f constitutionally
vaiid. s complete defense for the fund man-’
agey subject to it. Howewer, claims have
been advanced that such legislation is un-.
constitutional under the state * or the fed-

e .- Yot an o ‘
- . LR ? G- ,~'.., L~, hd

i Among them. c«mectlr.-u!: Conn.” QGen. - Stat. .
Ann. § 3-13(1) (West. S8upp. 1981y, Massachusetta:
Mass. Gen. Laws Ann. ch. 32 § 23(1 XdXvi); Michi- .
gan: Mich. Comp. Laws §§ 25.145(5), 37. 2402(1XB);
Ncbraska: Neb. Legia. Res. 43, 86th Legis. 3d Beas.
<(Mar. 31, 1980). Cities which have divested include
the District of Cojumbia: Prohibition of lnvest- .
ments of Public Funds in Financtal Institutions and
Companies Making Loans to or Doing Business in
the Republic of South Africa or Namibia Act of
1883, D.C. Law 8-50, eff. 3/8/84, amending D.C.
Code Ann. §47-342; Philadelphia; San l-"n.nchco.--
and Wilmington, Del. :

*Scaplione v. Levill, 37 NY 2d 810, 3786 N.YB.2d .

79 11973), involved 8 challenge under the non-im- -

psirment clause of the New York Constitution to s - ;
state isw mandating the trustee of several state em-,’
plopgae retirement systems to buy municipal bonds, «

The court dismissed the claim en the ground that ..

the legislature could “restrict the classes of invest..
mems” a trustee could make, & holding that lup-.

Nor is there serious question that lm:h l
statute would be invalid on more general
grounds as an intrusion into an sres .of for-,
eign policy reserved conclusively to the fed--
eral government.'* As with the commerce’
clause, state scope to take action that has:
same impact on international affairs is.
greater when<the issues concern their own:
instrumentalities’ economic actlvity than:
when they purport to act for all thedr citi-,
zens.'s L e a1y

a9,
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ports state * lenl Iuts" md |ho\nd mpoﬂ. Cvelt-
ment legislation; 375 N.Y.2d at 84. [P i

» McCarrol, supra p.41 n.1 at 428, :

*Larry Eig (Legislative Attorney, Ameﬁun h'
Div., Congressional Research Bervice), Analwis of
Whepur the District of Columbia South Africs In-
vestment Act (D.C. Act 5-8) Violales the Commerce

: Claube of the Constitution ahd the Exclusive Feder-
(By Thomas A. Troyer, Robert A. Bolsture, ,

al Power to Conduct Poreign Relations (Jan. 31,

.7 1084), hereafier “CRS Msmorandum.” Howeever, in .

Withers, the Circuit Court disgnissed conatitational |
' challenges to the New York legislstion authorizing
the fund's purchase of the city bormds, under the
Equsl Protection Clause, the Contract Clause, and
the Due Process Clause 447 P. Bupp. at 1261. _

SU.S. Caonst. art. I, §8, cl. 3. The Constitution em-
powers Congress “to regulate Commerce with {or-
eign matiorm, and among the several states. .. & > -

‘State legislation affecting Interstate somvmerce
may only, serve a “legitimate loss! purpose™ that
outweighs the burden it imposes. Pike n Bruce
Church Inc, 397 U.S. 137, 143 (1970). Cleardy, the’
purposs of divestment is not primarily locsl al-
though arguably, state divestment laws do serve
the state’s interest (n the “moral” investment of its
- funds; Lawyers Committee for Civil Rights Usder
Law, The Constitutionality of Stale and Locsl Di--
vestiiure Legisiation, memorandum, August 1984,

T White . Massachusetts Councll af Constrution
Employers, 103 8. Ct. 1042, 782 LLEd.2d 1 (1883 (in-
volving a Boston ¢ity ordinance requiring that city
funded construetion prejecta empioy at lemst half
Boston residents; the court found that the city had
a “proprietary” sole in the cass, and dechined to
apply the Commerce Clause); Reeves Inc. w. Sale,
447 UB, 429 (1980), X5B Technical Scier Op. 0.
North Jerzey L Water Supply Co, 15 N.J 378,

-381 A.3d 774 (1977), appeal dismissed, 435 ULA 982

(9178) (applying state “‘proprietary” rule to fesmign
commerce).
® Roeves Inc. w. State, 447 U 8. 429, 430-8! t-o!
quoting United States p. Colgute & Co., mu.a.
300, 307 1919,
*See for the same argument refuting a enln-u

z

(1984), 7 House Bill 1261~ 'i 13

% U.8. Const. art. V1.; uvcm.uun..l_p.
Sind. atiy .,

 Zachernty v Jﬂucr hi‘v.lf m rell. -ied
3P0 UE. 9T4(1988), « - - sr g Tun,

»KXSB MdcﬂﬂdﬂMch’-NL
Water Supply Comm., 76 M.J. 272, 381
(1971) Rum -3 SM“. “'l U-S. ‘t 43!-330.

Ced

.

AM Y -
fEUG.

S 9389

- To be sure, the SBupreme Court has held .

" that, even in traditional areas of state

power, '3 state laws may be invalid if they in-
volve detalled state scrutiny of foreign na-
tion’s practices and have a direct effect on
foreign relations.'* However, a state does
have some power to act on the basis of judg-
ment about a .foreign country.:* Where a
state statute has only “some indirect or inci-
dental effect in forelgn countries” it will be
upheld.’* On balance, the combination of
the limited impact of public employee pen-
sion plan divestment on foreign affairs and
the fact that it would atfect only funds of
public origin!’ supports the view that the |
constitutional arguments asgainst divest-
ment legisiation are unlikely to render such
legislation invalid. .

:,_ ... THE WEED TO RECOGNIZE RELIGIOUS

' DISCRIMINATION IN NORTHERN IRELAND

"Mr. DECONCINI. Mr. President, I
congratulate my colleagues who have
put so much effort into the consider-
ation of policies and action designed to
express the opposition of the United
States to the apartheid policies of the
v Government of South Africa and to
encourage South’ Africa to abandon
those policles. I firmly believe that the
administration’s policy of constructive
engagement has not worked. We must
try & new and stronger approach, for if
South Africa continues to ignore the
pleas from the nations of the world to
rid itself of apartheid, it will doom
itself- to chaos and ultimate .destruc-

i :' tion.’

However, Mr President, I believe
that it is also extremely important
that our natlon face certain other
problems of discrimination that are as
ingrained in the societies of other na-
tions of the world as they are in South

‘Africa... I speak here today of the

nation of Northern Ireland and the re-
ligious discrimination that has not
only caused Catholics and Protestants
to commit violence against one an-
other but which has caused economic
hardship for the Catholic minority in
all walks of life.

Now, there is no doubt that North-
ern Ireland does not have the strategic
importance to the United States that
South Africa does. Northern Ireland is
not a pivotal nation in a volatile conti-
nent. However, I would like to think
that our action here today in support

of antiapartheid action is motivated’

not because of strategic reasons but
because of moral principles that our
Nation has attempted to follow since
its creation. Therefore, just as we are

13 Garcia v. San Antenio Metropolitam Transit
Authority, 83 US.L.W. 4135 (U.S., Feb. 19, 1885).

¢ Zscherntp v. Miller, 389 U.S. 429 (1968).
18 E g, a state court can examine the faimess ot
the legal procesa of g f{oreign country in deciding
whether to enforce a8 judgment rendered in that
country. J. Zeevi & Sons Lid. v. Grandiay's Bank.
Led, 37 N.Y. 2d 320; 371 N.Y. 2d 892, 333 N.E. 2d
168, cert. denisd, 423 U.B. 888 (1975) hwyen

.Comm. Memo, supra p. 80, n.4, at 23.
clause challenge, Maryland Atty Gren. Opln. lltur -

1 Clark v. Allen, 331 U.8. 803 (1947).

» 7% See also Pue. Gas & Elec. v. St. Energy Re-

sources Consern, 103 8 Ct. 1713, 1727-1728 (1983).

Unlike the “osnflscatory” Oregon statute at issue

in Zschernig v Miller, divestment legisiation does .
not tmrude on the private property rights of for-

eign-nationals since it concerns only a state's In-

vestument of ite own funda. Law. Comm. Memo.

supra P 50 n.4.at 27.. R
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volves this Govemment in the lntemnl
affairs of another nation—one that is
strategically important to ‘the United
States because of its global location
and vast mineral resources. It is a gov-
ernment friendly to the United States

in a troubled and increasingly fmpor-

tant area of the world, and this coun-
try should take care to ensure that it
does nothing that would jeopardize ita

own security interest in that region. - .-

More important, this measure direct-
ly involves the Congress in the formu-
lation and implementation of Ameri-
can forelgn policy—a responsibility
clearly reserved to the President nnder
our system of Government.

President Ré& who has also pub-
licly repudiated the policies of apart-
heid, is working through diplomatic
channels in a quiet, but effective, way
to bring an end to these -Injustices.
Some progress has been made in re-
forming South Africa’s system-..of
racial separatism, but all of us ac-
knowledge that more must be done to
bring an end to this lntolersble
abridgement of human rights.

Certainly the events of the last sev-
eral months in that country, where vi-
olence has claimed the lives of many
persons opposed to apartheid, should
be condemned in the strongest possi-
ble terms. These events also under-,
score the need to end apartheid as
soon as possible. However, it is not the,
responsibility of the Congress to dic-’
tate American foreign policy—especial-.
ly one which threatens the economic
and political stability of a nation

which Is so important to the security.

of the United States.

While we can argue over whether
the sanctions included in this bill
amount to U.S. disinvestment in South
Africa, all of us should realize that a
ban on bank loans and a varlety or‘
trade embargos can potentially threat-
en the economy of South Africa and

economic opportunities of its cmzens—‘

both black and white.

Furthermore, this measure advo-’

cates still more retaliatory action in 18
months if significant progress has not,
been made In ending apartheid.

Mr. President, our own historical ex-

pertence shows that social change of

this magnitude does not occur quickly

or with predictable regularity. It also”

demonstrates that the -establishment
of economic sanctions, timetables, and
political pressure by outside sources is

more often than not count.erprodu&‘

tive.

I believe that this bill is auch an ap-
proach, but more importantly, I be-
lieve that it ts the responsibility and
duty of the President, not the Con-
gress, to administer such action if it is
warranted.

In this case, it is t.he judgment of
the President, the State Department,
and many other respected foreign
policy experts that this measure can
accomplish little more than destabiliz-
ing a Nation of extreme importance to’
our government, and compounding the

wrath of radical elements in South

v
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Africa who are bem.on the preserva-
tion of this brutal system.” SRR tE

X

July II 1985
is not the intention of t.hls Semtor ln

voting for thisbill. .. i

Finally, . Mr. Presidemt,"1-am’ eon- ** '!helegallssuematwouldbenhed

‘cerned sbout the selective morulity of -
attempting to invoke sanctions against .

‘by the critics of these local efforts
would be whether a state statute deal-

‘only some governments which abridge_{ng with apartheid would in fact be

fundamental human rights, while we
remain silent about wholesale murder
and brutality conducted by other re-
gimes which sre. openly hoatue to t.he
United States," ;.-

While 1 do not sdvocate nnt the
Congress become a foreign policy ex-
ecutor, } belleve that we should be
consistent in our expressions of moral
outrage. Abridgement of human rights
is wrong wherever it occurs, and if we
are prepared to act against 8outh
Africa, then I would hope that we
would remember that violence and op-
pression are routine and well-estab-
lished practices in the Boviet Union,
its Eastern bloc . allles, And in other
corners of our world. -

For these reasons, I. urge my col-
leagues to reject  this measure and
rally behind a more productive course

of action, like that advocated by Prest- -

dent Reagan, that will bring an end to
apartheid without jeopardizing the se-
curity of South. Amca or the United
States.

: _Wx_y: President, earli-
er week, we learned that efforts

would be made to use this legislation
as a vehicle to preempt State and )
actions against aparthefd.”

Senators RoTR and McCoNNELL fn-

troduced -two amendments—No. .433
and 435—which, if enacted, would
have set forth the Intention of the
Senate that this legislation would pre.

empt any law, ordinance, rule or regu-.

lation which {n any way related to
South Africa or to aparthefd. =~

. Presumably these amendments ﬁere;
introduced because the sponsors be-.

lieved that, without. them, there would
be no preemnption. -

‘Those Sensators were correct in their,
assessment that without a speclﬁc
statement by Congress of an intent to
preempt such’ local legislation, the

preempted by this Federal statute on

the grounds that such a local statute
would be.an intrusion into an area of
forefgn policy reserved exclusively to
the Federal Government. -

It is clear—based on the Supreme
Court’'s decisions in KSB Technical
Sales Corp. versus North Jersey Dis-
trict Water Supply Commission,
handed down in 1877, and in Recves
Inc. versus State, handed down in
1980, that the freedom of States to
take action that has some impact on

‘international affairs is much greater

when, as with investment of State
moneys or pension funds, the issues
concern the States own instrumental-
ities” economic activity than when the
States _purport to act for all their citi- -
zens, -

It i3 .also clear—based on the Su-
preme Court decision in Clark versus
Allen—handed down in 1947—that,
where a State statute has only some
indirect or incidental effect in foreign"
countries, that statute will be upheld.

on balance, the combination of the

limited impact of public employee pen-
sion plan divestment on foreign affairs

. and -the fact that such divestment -

would, affect only funds of' public
origin supports the conclusion that
such plans and statutes would not be )
preempted by this legislation.
Proponents of preemption claim
that the decision of Zschernig versus
Miller holds otherwise. But unlike the

~.. “confiscatory™ Oregon statute that

was at issue in that case, divestment
legislation does not intrude on the pri-
vate property rights of foreign nation-
als since it contcerns only a states in- -
vest.ment of its own funds. °
This judgment is confirmed by a
series of legal experts who have looked
into this question. Thomas Troyer, &

courts would not Infer such an intent . Partner in the distinguished Washing-

and state statutes would be a.ccorded 8
presumption of legitimacy.
During the delfbérations on this leg-

. islation, & series of moncomntroversial,
amendments -were accepted by the’

floor managers on both sides of the

aisle. But the Roth-McConnell amend-
ments on preemption were clearly con-

troversial in nature, They would not
have been accepted, they were not of-’
fered, and they are not tn thls legisla-
tion.

And so, 8. 885 will pass the Senate
without any statement by the Senate
that this law fs intended to preempt
Stzine and loul laws relating t.o apart-
heid. ,

ton, DC, tax firm on Caplin and Drys-

dale, has written a report which con-
firms this judgment. The attorney
general of the State of Maryland, in
response to a reguest from QGovernor
Hughes, issued an opinion letter that
also reaches that conclusion.

Certainly there .is no intention by
this Senator and 1 know of many
others—that this legislation should
preempt or ordinances or regulations

that local, municipal and State govern-
ments may enact on the lssue of apart-
heid.

Mr. LEVIN. Mr. President, earlier
this afternoon 1 very reluctantly voted
to table the Humphrey amendment
and against the Wallop amendment. I

" support their basic thrust and will
~ indeed cosponsor them if they are in-

troduced separately. As a matter of
principle and as & matter of record, 1
have supported sanctions against
countries other than South Africa

\ o )
w T

[\

o T et e e el s e . @

5 -

-

-

P

f—e—yy = e-

ey N e e g | g

—



- K

- Julv.11,-1985

which violate human rights and deny
their citizens full political participa-
tion. . ) .
However, what we are faced with
today in the Senate is the fact that.
the adoption of these amendments
would jeopardize the expeditious pas-
sage of a strong underlying bill, which
represents the Senate’s most definitive

- effort to date to express disapproval of

the heinous policy of apartheid in-
South Africa. Passage of these amend-~
ments today on this bill would run the -

risk of having this legislation bog
down with the effect that it will help
no one—not in South Africa or the
Soviet Union or anywhere else.

_~—
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In addition, there has been an agree-
ment reached early today among this
bill's supporters to refrain from offer-
ing amendments. As I indicated earli-
er, 1 respected that agreement by de-
ciding not to offer an amendment af.

my own which would have provided -

that the President urge the Govern-
ment of South Africa to abide by the
principle of one person, one vote. In
voting as I did on Humphrey and
Wallop, I am continuing to respect
this agreement, even though in these
instances it results in my voting
against amendments with which I am
in basic agreement and which I can
support in separate legislation.

‘s
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The reason 1 voted to table the
?ymms amendment was altogether dif-
erent. I voted to table that amend-
ment because I share the sentiments
expressed by the late Steve Biko who
gave his life in the cause and struggle

of freedom in South Africa. He said:

‘The argument is often made that the loss
of foreign investment would hurt blacks the
most. But it should be understood in Europe
and North America that foreign investment
supports the present economic system of po-
litical injustice. . . . If Washington is really
interested in contributing to the develop-
ment of & just society in South Africa, it
would discourage investment in South
Africa. We blacks are perfectly willing to
suffer the consequences! We are accustomed
to suffering.

”

N - " . NOTICE
.... Incomplete record of Senate proceedings. Senate proceedings for today will be continued in
. i Part I1. ’ :
*
)
i .
‘ :
. - - I'd




THE WHITE HOUSE

WASHINGTON

. ———

September 9, 1985

MEMORANDUM FOR DAVID L. CHEW -
STAFF SECRETARY

FROM: JOHN G. ROBERT%
ASSOCIATE COUNSEL TO THE PRESIDENT

SUBJECT: South Africa Materials

This will confirm my oral advice of this morning that
Counsel's Office has reviewed the final versions of the
proposed Executive Order, report to the Congress, fact
sheet, and Presidential remarks, and finds no objection to
them from a legal perspective. The final versions of all
these items incorporate revisions suggested by this office
over the weekend. The first two items were submitted with
the approval of the Department of Justice as to form and
legality. As you have been advised, 50 U.S.C. § 1703 (b)
requires that the President immediately transmit the report
to Congress, along with a copy of the Executive Order, after
he issues the Executive Order.
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EXECUTIVE ORDER

PROHIBITING TRADE AND CERTAIN OTHER
TRANSACTIONS INVOLVING SOUTH AFRICA

By the authority vested in me asAfresident by the
Constitution and laws of the United States of America,
including the International Emergency Economic Powers Act
(50 U.S.C. 1701 et seg.), the National Emergencies Act
(50 U.S.C. 1601 et seq.), the Foreign Assistance Act
(22 U.s.C. 2151 et seq.), the United Nations Participation Act
(22 U.S.C. 287), the Arms Export Control Act (22 U.S.C. 2751
et seq.), the Export Administration Act (50 U.S.C. App. 2401
et seq.), the Atomic Energy Act (42 U.S.C. 2011 et seq.), the
Foreign Service Act (22 U.S.C. 3901 et seg.), the Federal
Advisory Committee Act (5 U.S.C. App. I), Section 301 of
Title 3 of the United States Code, and considering.the
measures which the United Nations Security Council has decided
on or regommended in Security Council Resolutions No. 418 of
November 4, 1977, No. 558 of December 13, 1984, and No. 569 of
July 26, 1985, and considering that the policy and practice of -
apartheid are repugnant to the moral and political values of
democratic and free societies and run counter to United States
policies to promote democratic governments throughout the
world and respect for human rights, and the policy of the
United States to influence peaceful’change in South Africa, as
well as the threat posed to United States interests by recent
events in that country,

I, RONALD REAGAN, President of the United States of
America, find that the policies and actions of the Government
of South Africa constitute an unusual and extraordinary threat
to the foreign policy and economy of the United States and

hereby declare a national emergency to deal with that threat.
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Section 1. Except as otherwise provided in this

section, the following transactions are prohibited effective
October 11, 1985:

(a) The making or approval of any loans by financial
institutions in the United States to the Government of South
Africa or to entities owned or controlled by that Government.
This prohibition shall enter into force on November 11, 1985.
It shall not apply to (i) any loan or extension of credit for
any educational, housing, or health facility which is avail-
able to all persons on a nondiscriminatory basis and which is
located in a geographic area accessible to all population
groups without any legal or administrative restriction; or
(ii) any loan or extension of credit for which an agreement is
entered into before the date of this Order.

The Secretary of the Treasury is hereby authorized to
promulgate such rules and regulations as may be necessary to
carry out this subsection. The initial rules and regulations
shall be issued within sixty days. The Secretary of the
Treasury may, in consultation with the Secretary of State,
permit exceptions to this prohibition only if the Secretary of
the Treasury determines that the loan or extension of credit
will improve the welfare or expand the economic opportunities
of persons in South Africa disadvantaged by the apartheid
system, provided that no exception may be made for any apart-
heid enforcing entity.

(b) All exports of computers, computer software, or
goods or technology intended to service computers to or for
use by any of the following entities of the Government of
South Africa:

(1) The military;

(2) The police;

(3) The prison system;
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(4) The national security agencies;

(5) ARMSCOR and its subsidiaries or the weapons research
activities of the Council for Scientific and Industfial
Research; B

(6) The administering authorities for the black passbook
and similar controls;

(7) Any apartheid enforcing agency;

(8) . Any local or regional government or "“homeland"
entity which performs any function of any entity described in
paragraphs (1) through (7).

The Secretary of Commerce is hereby authorized to
promulgate such rules and regulations as may be necessary to
carry out this subsection and to implement a system of end use
verification to ensure that any computers exported directly or
indirectly to South Africa will not be used by any entity set
forth in this subsection.

(c)]l) Issuance of any license for the export to South
Africa of goods or technology which are to be used in a
nuclear production or utilization facility, or which, in the
judgment of the Secretary of State, are likely to be diverted
for use in such a facility; any authorization to engage,
directly or indirectly, in the production of any special
nuclear material in South Africa; any license for the export
to South Africa of component parts or other items or
substances especially relevant from the standpoint of export
control because of their significance for nuclear explosive
purposes; and any approval of retransfers to South Africa of
any goods, technology, special nuclear material, components,
items, or substances described in this section. The
Secretaries of State, Energy, Commerce, and Treasury are

hereby authorized to take such actions as may be necessary to

carry out this subsection.
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(2) Nothing in this section shai&*ﬁ?éciude assistance
for International Atomic Energy Agency safeguards or IAEA
programs generally available to its member states, 5r for
technical programs for the purpose ofrfeducing proliferation
risks, such as for reducing the use of highly enriched uranium
and activities envisaged by section 223 of the Nuclear Waste
Policy Act (42 U.S.C. 1o}bi% or for exports which the
Secretary of State determines are necessary for humanitarian
reasons to protect the public health and safety.

(d) The import into the United States of any arms,
ammunition, or military- vehicles produced in South Africa or
6f any manufacturing data for such articles. The Secretaries
of State, Treasury, and Defense are hereby authorized to take
such actions as may be necessary to carry out this subsection.

Sec. 2. (a) The majority of United States firms in South
Africa have voluntarily adhered to fair labor principles which
have benefitted those in South Africa who have been disadvan-
taged by the apartheid system. It is the policy of the
United States to encourage strongly all United States firms
in South Africa to follow this commendable example.

(b) Accordingly, no department or agency of the
United States may intercede after December 31, 1985, with any
foreign government regarding the export marketing activity in
any country of any national of the United States employing
more than 25 individuals in South Africa who does not adhere
to the principles stated in subsection (c) with respect to
that national's operations in South Africa. The Secretary of
State shall promulgate regulations to further define the
employers that will be subject to the requirements of this
subsection and procedures to ensure that such nationals may
register that they have adhered to the principles.

(c) The principles referred to in subsection (b) are as

follows:
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(1) Desegregating the races in.each employment facility;

(2) Providing equal employment opportunity for all
employees without regard to race or ethnic origin;"

(3) Assuring that the pay systéﬁ is applied to all
employees without regard to race or ethnic origin;

(4) Establishing a minimum wage and salary structure
based on the appropriate local minimum economic level which
takes into account the needs of employees and their families;

(5) 1Increasing by appropriate means the number of
persons in managerial, supervisofy, administrative, clerical,
and technical jobs who.are disadvantaged by the apartheid
system for the purpose of significantly increasing their
representation in such jobs;

(6) Taking reasonable steps to improve the quality of
employees' lives outside the work environment with respect to
housing, transportation, schooling, recreation, and health;

(7) Implementing fair labor practices by recognizing the
right of all employees, regardless of racial or other dis-
tinctions, to self-organization and to form, join, or assist
labor organizations, freely and without penalty or reprisal,
and recognizing the right to refrain from any such activity.

(d) United States nationals referred to in subsection
(b) are encouraged to take reasonable measures to extend the
scope of their influence on activities outside the workplace,
by measures such as supporting the right of all businesses,
regardless of the racial character of their owners or
employees, to locate in urban areas, by influencing other
companies in South Africa to follow the standards specified in
subsection (c) and by supporting the freedom of mobility of
all workers, regardless of race, to seek employment oppor-
tunities wherever they exist, and by making provision for
adequate housing for families of employees within the

proximity of the employee's place of work.
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Sec. 3. The Secretary of State amd the head of any Sther
department or agency of the United States carrying out
activities in South Africa shall promptly take, tonthe extent
permitted by law, the necessary stepérto ensure that the labor
practices described in section (2) (c) are applied to their
South African employees.

Sec. 4. The Secretary of State and the head of any
other department or agency of the United States carrying out
activities in South Africa shall, to the maximum extent practi-
cable and to the extent permitted by law, in procuring goods
or services in South Africa, make affirmative efforts to
assist business enterprises having more than 50 percent
beneficial ownership by persons in South Africa disadvantaged
by the apartheid system.

Sec. 5. (a) The Secretary of State and the United States
Trade Representative are directed to consult with other
parties to the General Agreement on Tariffs and Trade with a
view toward adopting a prohibition on the import of
Krugerrands.

(b) The Secretary of the Treasury is directed to conduct
a study to be completed within sixty days regarding the feasi-
bility of minting and issuing gold coins with a view toward
expeditiously seeking legislative authority to accomplish the
goal of issuing such coins. |

Sec. 6. In carrying out their respective functions and
responsibilities under this Order, the Secretary of the
Treasury and the Secretary of Commerce shall consult with the
Secretary of State. Each such Secretary shall consult, as
appropriate, with other government agencies and private
persons.

Sec. 7. The Secretary of State shall establish, pursuant
to appropriate legal authority, an Advisory Committee on South
Africa to provide recommendations on measures to encourage
peaceful change in South Africa. The Advisory Committee shall

provide its initial report within twelve months.
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Sec. 8. The Secretary of State is directed to take the
steps necessary pursuant to the Foreign Assistance Act and
related legislation to (a) increase the amount of iﬁternal
scholarships provided to South Afric&hé disadvantaged by the
apartheid system up to $8 million from funds made available
for Fiscal Year 1986, and (b) increase the amount allocated
for South Africa from funds made available for Fiscal Year
1986 in the Human Rights Fund up to $1.5 million. At least
one-third of the latter amount shall be used for legal
assistance for South Africans. Appropriate increases in the
amounts made available for these purposes will be considered
in future fiscal years.

Sec. 9. This Order is intended to express and implement
the foreign policy of the United States. It is not intended
to create any right or benefit, substantive or procedural,
enforceable at law by a party against the United States, its

agencies, its officers, or any person.

THE WHITE HOUSE,

September 9, 1985.



TO THE CONGRESS OF THE UNITED STATES:

Pursuant to section 204 (b) of tﬁe'infefnaéional Emergency
Economic Powers Act, 50 U.S.C. 1703(b), I hereby report to the
Congress that I have exercised my statutory authority to
declare that the policies and actions of the Government of
South Africa constitute an unusual and extraordinary threat
to the foreign policy and economy of the United States and to
declare a national emergency to deal with that threat.

Pursuant to this and other legal authorities, I have
prohibited certain transactions, including the following:

(1) the making or approval of bank loans to the South African
Government, with certain narrow exceptions; (2) the export
of computers and related goods and technology to certain
government agencies and any apartheid enforcing entity of
the South African Government; (3) all nuclear exports to
South Africa and related transactions, with certain narrow
exceptions; (4) the import into the United States of arms,
ammunition, or military vehicles produced in South Africa;
and (5) the extension of export marketing support to U.S.
firms employing at least twenty-five persons in South Africa
which do not adhere to certain fair labor standards.

In addition, I have directed (6) the Secretary of State
and the United States Trade Representative to consult with
other parties to the General Agreement on Tariffs and Trade
with a view toward adopting a prohibition on the import of
Krugerrands; (7) thé Secretary of the Treasury to complete a
study within 60 days regarding the feasibility of minting U.S.
gold coins; and (8) the Secretary of State to take the steps
necessary to increase the amounts provided for scholarships in
South Africa for those disadvantaged by the system of apart-
heid and to increase the amounts allocated for South Africa in
the Human Rights Fund; and (9) the Secretary of State to
establish an Advisory Committee to provide recommendations on

measures to encourage peaceful change in South Africa.
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Finally, this Order (10) commends Ehe efforts of U.S.
firms in South Africa that have voluntarily adhered to fair
labor, nondiscrimination principles and encourages.éll U.s.
firms to do likewise. N

I am enclosing a copy of the Executive Order that I have
issued making this declaration and exercising this authority.

1. I have authorized these steps in response to the
current situation in South Africa. It is the foreign policy
of the United States to seek peaceful change in South Africa,
and in particular an end to the repugnant practice and policy
of apartheid and the establishment of a government based
on the consent of the governed. Recent developments in
South Africa have serious implications for the prospects
for peaceful change and the stability of the region as a
whole, a region of strategic importance to the United States.
The recent declaration of a state of emergency in 36 magis-
terial districts by the Government of South Africa, the mass
arrests and detentions, and the ensuing financial crisis are
of direct concern to the foreign policy and economy of the
United States. The pace of reform in South Africa has not
fulfilled the expectations of the world community nor the
people of South Africa. Recent governﬁent actions regarding
negotiations on the participation of all South Africans in the
government of that country have not'sufficiently diffused
tensions and may have indeed exacerbated the situation.

Under these circumstances, I believe that it is necessary
for this Nation to recognize that our foreign policy of seek-
ing change through peaceful means is seriously threatened. 1In
order for this Nation successfully to influence events in that
country, it is necessary for the United States to speak with
one voice and to demonstrate our opposition to apartheid by
taking certain actions directed specifically at key apartheid

policies and agencies.
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2. The above-described measures:'many’of'which refléct

congressional concerns, will immediately demonstrate to the
South African Government the seriousness of our concern with
the situation in that country. Furthermore, this declaration
mobilizes the influence of the private sector to promote an
improvement in the economic prosperity, freedom, and political

influence of blacks and other nonwhites in South Africa.

THE WHITE HOUSE,

September 9, 1985,
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FACT SHEET
PRESIDENT'S DECISION ON SOUTH AFRICA MEASURES

President sending a strong signal to South African
Government: apartheid must go; time is now for bold
action; actions assert his strong leadership on this
issue.

U.S. policy has long included measures to disassociate
ourselves from apartheid.

Actions are consistent with President's intent to
maintain active presence and influence of American
companies, churches, teachers, diplomats, in pushing for
change in South Africa.

President shares concerns of American people about
racism; his action designed to speak for entire Nation
and pull American people together on this important
issue.

President's measures not designed to damage South African
economy and hurt those we are trying to help; targeted on
specific elements of government apparatus.

President wants to work with Congress, on a bipartisan
basis, to achieve positive and productive changes in the
policies of the South African Government.

E.O. commits U.S. to maintain strong presence in

South Africa, supports fair employment practices of U.S.
companies, increases USG funds for scholarships and human:
rights activities.

E.O. prohibits U.S. banks lending to South African
Government, except loans which would promote welfare of
all South Africans.

E.O. bans all computer exports to military, police, and
other apartheid-enforcing agencies.

E.O. prohibits U.S. nuclear exports to South Africa
except for items needed for health and safety or for IAEA
safequard programs.

E.O. requires firms to adhere to principles similar to
voluntary Sullivan program; goal is to maintain
voluntarism, but those who do not adhere will be denied
USG trade assistance.

E.O. requires USG to consult with GATT partners on
Krugerrand ban. '

E.O. requires the Secretary of Treasury to study
feasibility of minting and issuing gold coins.

E.O. directs the Secretary of State to establish advisory
committee of distinguished Americans to provide recom-
mendations on measures to encourage peaceful change in
South Africa.

E.O. will implement U.N. resolution, which U.S. sup-
ported, banning imports of South African arms.

84 H 4
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(STATE/NSC) SEPTEMBER 9, 1985
SOUTH AFRICA

I WANT TO SPEAK THIS MORNING ABOUT
SOUTH AFRICA -- ABOUT WHAT AMERICA CAN DO TO
HELP PROMOTE PEACE AND JUSTICE IN THAT
COUNTRY SO TROUBLED AND TORMENTED BY RACIAL
CONFLICT,

THE SYSTEM OF APARTHEID MEANS
DELIBERATE, SYSTEMATIC, INSTITUTIONALIZED
RACIAL DISCRIMINATION DENYING THE BLACK
MAJORITY THEIR GOD-GIVEN RIGHTS., AMERICA’S
VIEW OF APARTHEID IS SIMPLE AND
STRAIGHTFORWARD: WE BELIEVE IT IS WRONG.
WE CONDEMN IT. AND WE ARE UNITED IN HOPING
FOR THE DAY WHEN APARTHEID WILL BE NO MORE.

OUR INFLUENCE OVER SOUTH AFRICAN
SOCIETY IS LIMITED. BUT WE DO HAVE SOME
INFLUENCE, AND THE QUESTION IS, HOW TO USE
IT. MANY PEOPLE OF GOOD WILL IN THIS
COUNTRY HAVE DIFFERING VIEWS,
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IN MY VIEW, WE MUST WORK FOR PEACEFUL
EVOLUTION AND REFORM. OUR AIM CANNOT BE TO
PUNISH SOUTH AFRICA WITH ECONOMIC SANCTIONS
THAT WOULD INJURE THE VERY PEOPLE WE ARE
TRYING TO HELP,

I BELIEVE WE MUST HELP ALL THOSE WHO
PEACEFULLY OPPOSE APARTHEID; AND WE MUST
RECOGNIZE THAT THE OPPONENTS OF APARTHEID
USING TERRORISM AND VIOLENCE WILL BRING NOT
FREEDOM AND SALVATION, BUT GREATER
SUFFERING, AND MORE OPPORTUNITIES FOR
EXPANDED SOVIET INFLUENCE WITHIN SOUTH
AFRICA AND IN THE REGION, |

WHAT WE SEE IN SOUTH AFRICA IS A
BEGINNING OF A PROCESS OF CHANGE.,

THE CHANGES IN POLICY SO FAR ARE

INADEQUATE -- BUT IRONICALLY THEY HAVE BEEN
ENOUGH TO RAISE EXPECTATIONS AND STIMULATE
DEMANDS FOR MORE FAR-REACHING, IMMEDIATE
CHANGE.
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IT IS THE GROWING ECONOMIC POWER OF THE
BLACK MAJORITY THAT HAS PUT THEM IN A
POSITION TO INSIST ON POLITICAL CHANGE.

SOUTH AFRICA IS NOT A TOTALITARIAN
SOCIETY. THERE IS A VIGOROUS OPPOSITION
PRESS. EVERY DAY WE SEE EXAMPLES OF
OUTSPOKEN PROTEST AND ACCESS TO THE
INTERNATIONAL MEDIA THAT WOULD NEVER BE
POSSIBLE IN MANY PARTS OF AFRICA, OR IN THE
SOVIET UNION FOR THAT MATTER. BUT IT IS OUR
ACTIVE ENGAGEMENT -- OUR WILLINGNESS TO
TRY -- THAT GIVES US INFLUENCE.

YES, WE IN AMERICA -- BECAUSE OF WHAT
WE ARE AND WHAT WE STAND FOR --
HAVE INFLUENCE TO DO GOOD. WE ALSO HAVE
IMMENSE POTENTIAL TO MAKE THINGS WORSE.
BEFORE TAKING FATEFUL STEPS, WE MUST PONDER
THE KEY QUESTION: ARE WE HELPING TO CHANGE
THE SYSTEM? OR ARE WE PUNISHING THE BLACKS
WHOM WE SEEK TO HELP?
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AMERICAN POLICY THROUGH SEVERAL
ADMINISTRATIONS HAS BEEN TO USE OUR
INFLUENCE AND OUR LEVERAGE AGAINST
APARTHEID, NOT AGAINST INNOCENT PEOPLE WHO
ARE THE VICTIMS OF APARTHEID.

BEING TRUE TO OUR HERITAGE DOES NOT
MEAN QUITTING, BUT REACHING OUT;

EXPANDING OUR HELP FOR BLACK EDUCATION AND
COMMUNITY DEVELOPMENT, CALLING FOR POLITICAL
DIALOGUE; URGING SOUTH AFRICANS OF ALL RACES
TO SEIZE THE OPPORTUNITY FOR PEACEFUL
ACCOMMODATION BEFORE IT’s TOO LATE.

I RESPECT AND SHARE THE GOALS THAT HAVE
'MOTIVATED MANY IN CONGRESS TO SEND A MESSAGE
OF U.S. CONCERN ABOUT APARTHEID. BUT IN
DOING SO, WE MUST NOT DAMAGE THE ECONOMIC
WELL-BEING OF MILLIONS OF PEOPLE IN SOUTH
AND SOUTHERN AFRICA.
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IF WE GENUINELY WISH --"AS I DO --

TO DEVELOP A BIPARTISAN BASIS OF CONSENSUS
IN SUPPORT OF U,S. POLICIES, THIS IS THE
BASIS ON WHICH TO PROCEED,

THEREFORE, I AM SIGNING TODAY AN
EXECUTIVE ORDER THAT WILL PUT IN PLACE A SET
OF MEASURES DESIGNED AND AIMED AGAINST THE
MACHINERY OF APARTHEID, WITHOUT
INDISCRIMINATELY PUNISHING THE PEOPLE WHO
ARE VICTIMS OF THAT SYSTEM -- MEASURES THAT
WILL DISASSOCIATE THE UNITED STATES FROM
APARTHEID BUT ASSOCIATE US POSITIVELY WITH
PEACEFUL CHANGE.

THESE STEPS INCLUDE:

-~ A BAN-ON ALL COMPUTER EXPORTS TO
AGENCIES INVOLVED IN THE ENFORCEMENT OF
APARTHEID AND TO THE SECURITY FORCES,
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-~ A PROHIBITION ON EXPORTS OF NUCLEAR
G00DS OR TECHNOLOGY TO SOUTH AFRICA,

EXCEPT AS IS REQUIRED TO IMPLEMENT NUCLEAR
PROLIFERATION SAFEGUARDS OF THE
INTERNATIONAL ATOMIC ENERGY AGENCY OR THOSE
NECESSARY FOR HUMANITARIAN REASONS TO
PROTECT HEALTH AND SAFETY,

-~ A BAN ON LOANS TO THE SOUTH AFRICAN
GOVERNMENT, EXCEPT CERTAIN LOANS WHICH
IMPROVE ECONOMIC OPPORTUNITIES, OR
EDUCATIONAL, HOUSING, AND HEALTH FACILITIES
THAT ARE OPEN AND ACCESSIBLE TO SOUTH
AFRICANS OF ALL RACES,

-~ 1 AM DIRECTING THE SECRETARY OF
STATE AND THE UNITED STATES TRADE
REPRESENTATIVE TO CONSULT WITH OUR MAJOR
TRADING PARTNERS REGARDING BANNING THE
IMPORTATION OF KRUGERRANDS,




-7 -

I AM ALSO INSTRUCTING THE SECRETARY OF THE
TREASURY TO REPORT TO ME WITHIN 60 DAYS ON
THE FEASIBILITY OF MINTING AN AMERICAN GOLD
COIN WHICH COULD PROVIDE AN ALTERNATIVE TO
THE KRUGERRAND FOR OUR COIN COLLECTORS.

I WANT TO ENCOURAGE ONGOING ACTIONS BY
OUR GOVERNMENT AND BY PRIVATE AMERICANS TO
IMPROVE THE LIVING STANDARDS OF SOUTH
AFRICA’s BLACK MAJORITY,
THE SULLIVAN CODE -- DEVISED BY A
DISTINGUISHED BLACK MINISTER FROM
PHILADELPHIA, THE REVEREND LEON SULLIVAN --
HAS SET THE HIGHEST STANDARDS OF LABOR
PRACTICES FOR PROGRESSIVE EMPLOYERS
THROUGHOUT SOUTH AFRICA. I URGE ALL
AMERICAN COMPANIES TO PARTICIPATE IN IT,
AND I AM INSTRUCTING THE AMERICAN AMBASSADOR
TO SOUTH AFRICA TO MAKE EVERY EFFORT TO GET
COMPANIES WHICH HAVE NOT ADOPTED THEM TO
DO SO.
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IN ADDITION, MY EXECUTIVE ORDER WILL
BAN U.S. GOVERNMENT EXPORT ASSISTANCE TO ANY
AMERICAN FIRM IN SOUTH AFRICA, EMPLOYING
MORE THAN 25 PERSONS, WHICH DOES NOT ADHERE
TO THE COMPREHENSIVE FAIR EMPLOYMENT
~ PRINCIPLES STATED IN THE ORDER BY THE END OF
THIS YEAR.

I AM ALSO DIRECTING THE SECRETARY OF
STATE TO INCREASE SUBSTANTIALLY THE MONEY WE
PROVIDE FOR SCHOLARSHIPS TO SOUTH AFRICANS
DISADVANTAGED BY APARTHEID, AND THE MONEY
OUR EMBASSY USES TO PROMOTE HUMAN RIGHTS
PROGRAMS IN SOUTH AFRICA,

FINALLY, T HAVE DIRECTED SECRETARY
SHULTZ TO ESTABLISH AN ADVISORY COMMITTEE OF
DISTINGUISHED AMERICANS TO PROVIDE
RECOMMENDATIONS ON MEASURES TO ENCOURAGE
PEACEFUL CHANGE IN SOUTH AFRICA, THE
ADVISORY COMMITTEE SHALL PROVIDE ITS FIRST
REPORT WITHIN 12 MONTHS.
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I BELIEVE THE MEASURES 1 AM ANNOUNCING
HERE TODAY WILL BEST ADVANCE OUR GOALS.
IF THE CONGRESS SENDS ME THE PRESENT BILL AS
REPORTED BY THE CONFERENCE COMMITTEE,
I WOULD HAVE TO VETO IT., THAT NEED NOT
HAPPEN., I WANT TO WORK WITH THE CONGRESS TO
ADVANCE BIPARTISAN SUPPORT FOR AMERICA'’s
POLICY TOWARD SOUTH AFRICA., THAT IS WHY I
HAVE PUT FORWARD THIS EXECUTIVE ORDER TODAY,

THREE MONTHS AGO, I RECALLED OUR
AMBASSADOR IN SOUTH AFRICA FOR CONSULTATIONS
SO THAT HE COULD PARTICIPATE IN THE
INTENSIVE REVIEW OF THE SOUTHERN AFRICAN
SITUATION THAT WE HAVE BEEN ENGAGED IN.
I AM NOW SENDING HIM BACK, WITH A MESSAGE TO
STATE PRESIDENT BOTHA UNDERLINING OUR GRAVE
VIEW OF THE CURRENT CRISIS, AND OUR
ASSESSMENT OF WHAT IS NEEDED TO RESTORE
CONFIDENCE ABROAD AND MOVE FROM
CONFRONTATION TO NEGOTIATION AT HOME,
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THE PROBLEMS OF SOUTH AFRICA WERE NOT
CREATED OVERNIGHT AND WILL NOT BE SOLVED
OVERNIGHT, BUT THERE IS NO TIME TO WASTE.

TO WITHDRAW FROM THIS DRAMA -- OR TO FAN ITS
FLAMES -- WILL SERVE NEITHER OUR INTERESTS
NOR THOSE OF THE SOUTH AFRICAN PEOPLE.

IF ALL AMERICANS JOIN TOGETHER BEHIND A
COMMON PROGRAM, WE CAN HAVE SO MUCH MORE
INFLUENCE FOR GOOD, SO LET US GO FORWARD
WITH A CLEAR VISION AND AN OPEN HEART,
WORKING FOR JUSTICE AND BROTHERHOOD AND
PEACE,

#HH
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PRESIDENTIAL REMARKS: SOUTH AFRICA
MONDAY, SEPTEMBER 9, 1985

I want to address the issue of Snuth Africa -- America's
role in helping secure peace and democracy for that land so
troubled and tormented by its system of apartheid.

Our position on apartheid, deliberate segregation denying
b heir God-given rights, is simple and straightforward. We
believe apartheid is wrong. We condemn apartheid. And because
we live by Lincoln's words -- no man is good enough to govern
another without the other's consent -- we are united in hoping
for the day when apartheia will be no more.

We also agree that we cannot simply march in and abolish
this system. So the great issue before us, one that divides so
many people of good will, is whether to continue working for
peaceful evolution and reform, or to punish South Africa with
economic sanctions that would injure the very people\he are
trying to help, and give aid and comfort to anti-democratic
forces bent on revolution.

I believe we must help all those opposing apartheid
peacefully; and we must recognize that the opponents of apartheid
using terrorism and violence will bring not freedom and
salvation, but greater suffering, and quite possibly, a
totalitarian government. -

We might remember that it took over 100 years for America to
go from the Emancipation Proclamation to the passage of the Civil
Rights Act. 1In South Africa, changes made in the last 10 years

have gone far beyond the cosmetic.
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In 1976, the South African government intended that: there
be no citizenship rights for blacks outéﬁﬁg%tribal areas; future
representation in Parliament reserved for whites; skilled jobs in
industry reserved for whites; and education separateduby race
with blacks receiving second-class inst;uction. But today,
coloreds and Indians are directly represented in Parliament;
black and racially-mixed unions have gained legal recognition;
the gap between black and white earnings has narrowed; barriers
to black businesses are being removed; education is improving;
desegregation of public accommodations has begun and social
relations among races is increasing.

South Africare still far from being truly free.
Yet we can say that their government, while flawed, is not
totalitarian, and is slowly, steadily opening up. We can say
that blacks in South Africa have a higher standard of living than
neighbors living under socialism or communism, with many blacks
from other African countries choosing to live and work in South
Africa. We can say that a black man in South Africa is freer
than a black man in Angola, Ethiopia, Mozambique, or Cuba. And,
yes, we can say that a black man in South Africa is freer to
speak, assemble, worship, and choose his path than a white man in
the Soviet Union.

America has shown its limited potential to make things
better in South Africa. But we also have immense potential to
make things worse. Before taking a fateful step, let us ponder
just one question: What will be the consequence of imposing

sanctions and shunning this people in distress?
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We should weigh carefully the advice of Gatsha Buthelezi,
Chief of the Zulus, South Africa's laré%EE;Black‘group, who
pleads, don't disinvest. We should weigh carefully black labor
leader Lucy Mvubelo's warning that the greatest hard;hips will
fall on my people, black people. They-Qill be the first to lose
their jobs, to die of starvation, to be killed in a revolution.

And we should weigh carefully the argument of Alan Paton,

author of Cry the Beloved Country, who wrote, "I take seriously

the teachings of the Gospels, in particular the parables about
giving drink to the thirsty and food to the hungry...If the
nations of the West condemn us, they will only hinder the process
of our emancipation from the bondage of our history."

Like Paton, I believe that imposing sanctions would be
deeply wrong and immoral. It would be America turning away from
a fallen friend crying out for help; it would be America turning
away from our own Judeo-Christian heritage, for unlike the
parable of the Good Samaritan, we would not be a good neighbor
helping bind up the wounds of the fallen traveller, we would be
the cold, uncaring stranger who passed him by.

Being true to our heritage is not treating South Africa with
contempt, but reaching out in friendship; it's not investing
less, but more; it's not reducing our contacts between churches
and schools, but multiplying them as fast as we can. For who has
worked harder,‘longer, or better th;p»ye Americans to integrate
communities, create equal opportunity in the workplace, and join
all people together at the table of brotherhood? This is the way

of honor and courage.

e — ks it mn s 53 on
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But if we turn away from this flawed but friendly

government, as we did in Vietnam, Cambodia, Iran, and Nicaraéua,
then the West will not only suffer a great strategic }oss, we
will once again consign a people to a fgte far worse than they
confront today.

Therefore, after much soul-searching, I have concluded that
I must veto the sanctions legislation awaiting final
congressional action. Instead, I am signing today executive
orde{i)that will disassociate the United States from apartheid,
without punishing the people who live under that system, and that
will associate the United States Government with peaceful change:

These actions include:
-- A ban on computer sales to agencies involved in the
enforcement of apartheid and to the security forces.
- A prohibition of sales of nuclear goods or technology,
except as is required to implement nuclear-proliferation
safeguards of the International Atomic Energy Agency.
- A ban.on loans to the South African government, except loans
which improve economic opportunities, or educational, housing,
and health facilities that are open and accessible to South
Africans of all races. B /5L/
- I am directing the/United States épecial rade
Representative to consult with our major trading partners to
consider the feasibility and legality, under international
trading agreements, of a ban on the importation of kruggerands.
I am also instructing the Secretary of the Treasury to report to

me within 60 days on the advisability of minting an American gold
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coin which could provide an alternative to the kruggerand for our

coin collectors.

I want to encourage ongoing actions by our government and by
private Americans to improve the living standards of“South
Africa's black majority. The Sullivan_Code -- devised by a
distinguished black minister from Philadelphia, the Reverend Leon
Sullivan, has set the highest standards of labor practices for
progressive employers throughout South Africa. I urge all
American companies to participate in it, and I am instructing the
American Ambassador to South Africa to make every effort to get
companies which have not signed to do so.

In addition, my Executive Order will ban from any kind of
official worldwide export assistance any American firm in South
Africa, employing more than 25 persons, which does not adhere by
the end of this year to comprehensive fair employment principles.

I am also directing the Secretary of State to increase
substantially the amount for scholarships provided by us to black
South Africans and the amount our embassy uses to promote human
rights programs in South Africa.

Finally, I am establishing, under the Secretary of State, an
Advisory Committee of distinguished Americans to provide
recommendations on measures to encourage peaceful change in South
Africa. The Advisory Committee shall provide its first report no
later than January 1, 1987. i

Three months ago, I recalled our Ambassador in South Africa
for consultations so that he could participate in the intensive

review of the southern African situation that we have been
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engaged in. I am now sending him back, with a message to State

President Botha underlining our grave view of the current crisis,

and our assessment of what is needed to restore confi@ence abroad
and move from confrontation to negotiat%gn at home. The problems
of South Africa were not created overnight and will not be solved
overnight, but there is no time to waste. To withdraw from this
drama -- or to fan its flames -- will serve neither our interests
or those of the South African people. Let us join together and

go forward with a clear vision and an open heart.
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Q If the policy is no longer constructive engagement,
what are you calling it? And how can you say that these are not
economic sanctions, thereby, a reversal of the policy of the
President?

SECRETARY SHULTZ: The President in his comments after
his statement used the word "active" as well as "constructive," AnNd,
of course, we remain engaged and involved. And I think that has been
our approach all along -- the President's approach. And we all feel
that it is essential in South Africa where we have a stake, both a
moral stake and stake in our interests, that we are there and that we
exercise our influence; that we are engaged and we do it in a
constructive way and an active way.

And I think, beyond that, the more we are there
diplomatically, the more our labor people are there, the more our
business people are there the more interplay there is. And that is
the way in which we can exercise our influence.

Q And as to whether these -- the President said these
are not economic sanctions., But how can you say that these are not
economic sanctions and that this is not policy reversal for the him?

SECRETARY SHULTZ: Well, these are a codification and a
setting out some things that are presently being done, some that are
strengthened and made more clear, basically drawing on the conference
report of the Congress of those things that they had planned to put
into effect right away, although with some changes. And these are
actions that are designed to register our view against apartheid, as
distinct from actions designed to have an effect by depriving people
in South Africa of economic livelihood, particularly blacks, of
course.

So, the President has tried consistently to make that
distinction and in selecting the things in the conference report that
were slated, if the bill would pass, to go into effect immediately
and not including the overhang of disinvestment and other types of
economic sanctions. The President has been true to this purpose.

Q Mr. Secretary, why not simply ban Krugerrands --
Krugerrand imports as Congress would have done’ Why give it to GATT?
GATT doesn't usually --

SECRETARY SHULTZ: We don't give it to GATT. We are a
party to what amounts to a treaty. GATYT is a treaty. And when you
sign it, you undertake certain obligations. And, so, if we want to
do something in the field of trade, such as stopping the import of
something, then, our treaty obligations under GATT come to bear.

So, we want the prohibition on the import of Krugerrands

to be done in a proper way so that it will be effective, and we won't
have a major suit on the subject.

MORE



And so that is the approach we're taking. I might say this was
debated as the bill was being considered and I think the point is a
recognized point.

Q Mr. Secretary, will you discuss the details of the
letter to Botha or any of its provisions that the Ambassador --

SECRETARY SHULTZ: Will I?
Q Yes.

SECRETARY SHULTZ: I don't think it's appropriate -- 1I
know it's not appropriate to discuss or to release the contents of a
message from the President to Mr. Botha. However, as the President
said, it expressed the concern of the United States, it expresses our
desire to be constructively engaged, you might say to coin a phrase,
and also the seriousness with which we take this.

Now, I believe that in taking this action, the President
has -- and this is part of his intent -- tried to send a single
message to the government of South Africa and the people of South
Africa on behalf of all Americans, on behalf of all the government,
on behalf of the Congress and the Presidency, that apartheid must
come to an end. And we look to the government of South Africa to
work with blacks, black leaders and others in their country to bring
it to an end. That's the message.

Q Are you calling for one man, one vote?

SECRETARY SHULTZ: We are calling for the parties
concerned to engage with each other and discuss the prcblem and how
to resolve it.

My experience on these things is that there is a key
oreak-over point that must be reached. And that is the point at
which people conclude that the system, or whatever it is you're
seeking to change, but in this case, the system of apartheid is going
to end. And that is not the subject of argument. The question is
how. And once that psychology is created, then the problems of hLow
you end it and what you do.can be worked with in a more operational
way and a more satisfactory way. And that is the point that I hope
they are reaching in South Africa.

¢ Yes. You all have constantly said that if you put
economic sanctions against, it's going to hurt the blacks. Less than
one percent of the blacks work in those factories. When Allen Boesak
was over here, he said he wanted the privilege to decide what misery
he would accept. And my question is, this is not over -- the fight
is not over economics with the blacks, this is a side issue. 1It's
over freedom. And aren't you missing the point if you don't attack
this from freedom, just as the Americans did during the Revolutionary
War? They weren't all economics of freedom. Aren't you missing the
point?

SECRETARY SHULTZ: The statements you made are precisely
why the President picked out measures that are aimed at apartheid,
like the ban on computer sales to agencies whose activities have a
bearing on the administration of apartheid, and not things that would
have some major disruptive economic effect.

Now, I think I am fairly stating the point that the
economic progress in South Africa and the participation of blacks in
it, and I might say with American firms leading the way, has enabled
blacks to acquire skills, to have access to on-the-job training, to
move up in the skill and managerial ladder, and to have a basis for
forming labor unions =-- labor unions now being one potential source
of expression of black concerns. All of this is part of the economic
base.

And beyond that, of course, is the livelihood of people

MORE



there, and not only the livelihood in South Africa, but the whole
region is interdependent and what happens in South Africa has a great
bearing on what happens in Botswana and so on and so on.

Q Mr. Secretary, have you received assurances from ==

SECRETARY SHULTZ: Pardon?

Q Have you received assurances from Dole and other
legislative leaders that they will put over a vote until March and

would you welcome such a move on their part? Do you think that that
would help keep the pressure on South Africa to change?

SECRETARY SHULTZ: I am -- I feel privileged that both
Chairman Lugar and Majority Leader Dole have spent considerable time
with me and colleagues in discussing this issue. What they -- how

they react and what they will decide to do, of course, is for them to
say, and no doubt they will give their views.

I believe and the President believes and I feel that they
believe too that if we can, it is most important that we as a country
express our view in a unified way on this subject. And that is why
the President has done what he has done. And I might say that it's
-- if you look at the structure of the Executive Order and much of
the content of the bill, you see that there is a great parallelism
there.

Q What are the features of the measure before the
Senate today that you find objectionable -- specific features that
you object to?

SECRETARY SHULTZ: The most objectionable feature is the
overhang of economic sanctions that stand there as things that might
be triggered in at some moment of time. So as I keep saying, the
President has wanted to distinguish between measures directed against
apartheid and measures that would wind up with substantial loss of
jobs. That's the big distinction.

There are a lot of other distinctions between the
Executive Order and the bill, some of them technical such as the
slight difference on how to approach the banning of Krugerrands, and
there are a number of other things of that kind that distinguish the
Executive Order and, we think, improve it over the bill. But the
item that I mentioned I think is the principal one.

I might just say, as a matter of something that I would
personally be involved in very much, on the subject of an advisory
committee --
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in the bill, the advisory committee provided for is essentially to
advise on the labor relations and economic matters basically having
to do with the Sullivan Code. 1In the Executive Order, the advisory
committee is to look at the whole range of developments having to do
with the end of apartheid and advise on it. So the mandate is
broader. And I hope that it will be possible to have an advisory
committee that can not only make a report at some moment of time, but
also be useful in counseling on events as they occur. And we all
know there'll be a pattern of events. We don't know what they are.
But I hope the advisory committee will be useful in that regard.

Q Mr. Secretary, why shouldn't we construe this as the
administration being stampeded to cut Congress off at the pass? You
weren't for these measures before. You are for them today because
you knew that legislation would probably pass. And that appears to
be the only reason, and not your burning desire to wipe out
apartheid.

SECRETARY SHULTZ: Some of these measures are in effect
now and are being codified. For example, there are prohibitions on
sales of computers. There are prohibitions on sales of nuclear
materials, since South Africa has not signed the Nuclear
Proliferation Treaty, and so on. So there are things that are now
being dealt with that are brought together. I think they're
improved, they're strengthened on things like scholarships. The
amount of money is somewhat larger, and so on.

I think the President's purpose here is, of course, in
part to avoid a fight over something where there is a large measure
of agreement, but more important, to reach out to the Congress and
reach out to the American people and say, together, let us send a
message about apartheid and work together as effectively as we
possibly can to do whatever we can to bring it to an end. That's the
reason for it.

Q Can you tell us, sir, if this Executive Order would
have been issued around now in the absence of imminent passage of the
bill this week?

SECRETARY SHULTZ: Well, there are a whole set of events,
of course, that have taken place. There's a real dynamic here. And
no one can say -- abstracting something or other if Mr. Botha hadn't
given a speech in the middle of August that was a great
disappointment, if this, if that, if something else. So, I think
about the right thing to say is that there is a flow of events here
and, under all the circumstances, the President felt that the United
States would be well served by this action, and he's taken it.

Q Mr. Secretary, you --
MR. DJEREJIAN: Two more questions, Mr. Secretary.

Q -~ you said that this package is designed ~- I think
you said something -- to register United States disapproval of
apartheid. Doesn't returning our Ambassador on the very same day
weaken that message?

SECRETARY SHULTZ: On the contrary. The Ambassador will
go with a letter from the President -- and I've indicated the general
content of it. It will supplement and support the ideas that the
President expressed in his statement and are expressed, so to speak,
in the Executive Order as such.

Furthermore, the object of an Ambassador is to represent
us, to represent us with the government, to represent us with groups
in the population of South Africa. So, we called him back for
consultations. We've benefited a lot from having his first-hand
views here. And we felt that at this point it's important for him to
be at his post and on his job there doing the representational duty
that ambassadors do all around the world.
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Q Mr. Secretary --

Q Mr. Secretary --

SECRETARY SHULTZ: You pick the last question.
MR. DJEREJIAN: All right --

Q Mr. Secretary, what are the prospects that the South
African government might retaliate for the sanctions by withholding
strategic minerals that we are very dependent upon?

SECRETARY SHULTZ: I don't think there is much prospect
of that or a desire to do that.

I might say that they're looking for all of the export --
foreign exchange they can get. So I think that's a very unlikely
matter. And I hope that the net impact of the President's action
will be to focus the attention of South Africa on the importance of
really coming to grips with the problem of apartheid and acting on
the basis that it is going to end and the question is how. And, of
course, we think the "how" should be answered through a process of
discussion and negotiation.

Q -« Ambassador intend to leave?

SECRETARY SHULTZ: Well, I think the President said he
said goodbye to him this morning. And I don't know when his -- he
actually takes off. But he's on his way.

Q Mr. Secretary, have you spoken to President Botha?

THE PRESS: Thank you.

END 11:06 A.M. EDT





