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·. THE WHITE HOUSE 

WASHINGTON 

September 9, 1985 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERT~ 

SUBJECT: South Africa Materials 

After our conversation Sunday morning I became involved in 
drafting and approving as to legality the proposed Executive 
Order, statutorily required report to Congress, fact sheet, 
and Presidential remarks. A final version of the Executive 
Order was formally transmitted, with Office of Legal Counsel 
approval as to form and legality, at 9:30 p.m. Sunday. 
Justice also reviewed and cleared the report to Congress 
required by Section 204(b) of the International Emergency 
Economic Powers Act, 50-u.s.c. § 1703(b). IEEPA also 
requires the President to consult, "in every possible 
instance," with Congress before exercising emergency author­
ities, 50 U.S.C. § 1703(a). Ed Cummings of the State Legal 
Adviser's office advised me that Secretary Schultz, on 
behalf of the President, had undertaken such consultation 
with regard to the President's proposed action. 

0MB, State, and Justice determined that the President was 
authorized to declare a national emergency in this instance. 
The report to Congress most clearly articulates the justifi­
cation for this declaration; the President's remarks . and the 
fact sheet, on the other hand, do not focus on the "emergency" 
situation. 

As we discussed Sunday morning, the most difficult legal 
question was whether the President should follow the pro­
cedures of the Export Administration Act as well as IEEPA, 
or proceed independently under IEEPA. It was the view of 
Justice and State that IEEPA provided sufficient authority, 
but the EAA was cited in the Executive Order, not as authority 
for ~ction but because the export licenses referred to in 
the Order, that will be prohibited under IEEPA, are issued 
under the EAA. The EAA establishes a comprehensive system 
of export controls, but I agree with State and Justice that 
a strong argument can be made that""the EAA system does not 
displace IEEPA. The consultations and reports required 
under EAA are required when the President exercises authority 
under that Act; here he is exercising authority under IEEPA, 
not EAA. 
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I nonetheless think we should discuss with Justice and State 
the possibility of complying with the requirements of the 
EAA, to the extent possible, to avoid or mute criticism of 
the President's action. 

\ 



THE WHITE HOUSE 

WASHINGTON 

September 6, 1985 

MEMORANDUM FOR FRED F. FIELDING 

ROBERTS~ FROM: 

SUBJECT: 

JOHN G. 

Reaction to Preemption of State and 
Local Laws by Federal Legislation 
Respecting South Africa 

Tom Dawson has sent you excerpts from the Congressional 
Record discussing whether enactment of legislation by 
Congress on investment by United States companies in South 
Africa would preempt the wide variety of state and local 
laws and ordinances that have been enacted on the same 
subject. Dawson has asked for your reaction. 

A colloquy between Senators McConnell and Lugar on July 15, 
1985, indicates that Federal legislation in the area would 
preempt state and local laws on South Africa. This position 
is supported by a legal analysis by the Library of Congress, 
made part of the Congressional Record. 

A rival colloquy took place four days earlier, on July 11, 
involving Senators Proxmire, Cranston, and Kennedy. Those 
Senators clearly stated their view that the proposed Federal 
legislation would not preempt state and local laws \ and 
ordinances. The July 11 colloquy noted that Senator Roth 
and McConnell proposed an amendment to the pending bill to 
provide explicitly that the bill would preempt state law. 
McConnell stated on July 15 that he withdrew the amendment 
with the understanding that it was not necessary to achieve 
preemption; Kennedy said it was withdrawn because it would 
not have passed. 

Given the foregoing it is my view that the courts would rule 
that the pending Federal legislation was not intended to 
preempt state and local laws and ordinanceson South Africa. 
Certainly any such laws and ordinances that conflicted with 
the Federal law would be invalid under the Supremacy Clause. 
The issue, however, concerns state and local laws that do 
not conflict with the proposed Federal restrictions but 
simply go further. To take a typical example, a state law 
prohibiting state funds to be invested in companies doing 
business in South Africa does not conflict with a provision 
in Federal law requiring such companies to abide by the 
so-called Sullivan principles. The question is whether such 
a state law would nonetheless be preempted by the Federal 
law. 
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The question is purely one of Congressionai intent. If 
Congress desires to preempt state and local laws in this 
area, it possesses the power to do so. A basic respect for 
Federalism, however, has led courts to require clear mani­
festation of Congressional intent before finding an intent 
to preempt state law. As the Supreme-Court has noted: "We 
start with the assumption that the historic police powers of 
the States were not to be superseded by the Federal Act 
unless that was the clear and manifest purpose of Congress." 
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947) 
(frequently quoted in subsequent opinions). Because of the 
violence preemption does to Federalism values, courts are 
reluctant to find preemption in the absence of a clear 
directive from Congress. This bill will contain no clear 
directive in the statutory language itself. Nor will the 
required clear directive be found in the legislative history: 
Lugar and McConnell have done their best to create a record 
supporting preemption, but the contrary views of Cranston, 
Kennedy, and Proxmire are also clearly on record. In other 
words, a court considering the question could only conclude 
that it was raised and unresolved. That is hardly evidence 
of "clear and manifest purpose" to preempt. 

The attached memorandum for Dawson embodies the foregoing, 
appropriately couched with cautionary language to the effect 
that a definitive opinion must await (1) the final language 
in the bill, and (2) any additional discussion of the issue 
in debate or committee reports. 

Attachment 
\ 



THE WHITE HOUSE 

WASHINGTON 
-·- ·-, - -~ 

September 6, 1985 

MEMORANDUM FOR THOMAS DAWSON 
DEPUTY ASSISTANT TO THE PRESIDENT 
EXECUTIVE ASSISTANT TO THE CHIEF OF STAFF 

FROM: FRED F. FIELDING 
Prig •. signed by FFF 

SUBJECT: 

COUNSEL TO THE PRESIDENT 

Reaction to Preemption of ·state and 
Local Laws by Federal Legislation 
Respecting South Africa 

You have asked for my views on whether the proposed bill on 
South Africa pending in Congress would, if enacted, operate 
to preempt state and local laws and ordinances on South 
Africa. The question was addressed by Senators Proxmire, •ranston, and Kennedy on July 11, and by Senators McConnell 
and Lugar on July 15. The former group concluded that the 
proposed Federal legislation would not preempt state and 
local law; the latter that it would-.-Each side introduced 
in the Congressional Record supportive legal opinions. 
Senators Roth and McConnell proposed but later withdrew a 
provision explicitly providing for preemption. The group 
arguing in favor of preemption contended the provision was 
withdrawn as unnecessary; the group opposed to preemption 
contended it was withdrawn because it would not have passed. 

In light of the foregoing, and my independent review of the 
law on preemption, it is my view that courts, if presented 
with the question, would rule that the Federal legislation 
does not preempt state and local laws and ordinances dealing 
with South Africa. Congress certainly possesses the power 
to preempt state and local laws in this area, but courts 
will insist that Congress evince a "clear and manifest 
purpose" to do so. Rice v. Sante Fe Elevator Corp., 331 
U.S. 218, 230 (1947). Out of respect for basic principles 
of Federalism, courts will not find that Congress intended 
to displace state law unless Congress unambiguously intended 
that result. The easiest way for Congress to evince such an 
intent is to state it in the statute. That will not be done 
in this case. When a court turns to~he legislative history, 
it will find that the preemption question was raised and 
that contrary views were expressed, each with supporting 
legal analysis. That is hardly the requisite "clear and 
manifest purpose" to preempt that is required. 
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Of course, any state or local laws in direct conflict with 
the Federal legislation will be invalid, to the extent of 
the conflict, under the Supremacy Clause. State laws that 
simply go further than the Federal law -- for example, a 
state law forbidding investment of state funds in companies 
doing business in South Africa, while the Federal law simply 
requires such companies to meet certain standards -- would 
not, in my view, be preempted. This view is a preliminary 
one. Definitive guidance must await (1) the precise 
language of the Federal statute, and (2) any additional 
discussion of the preemption issue in debate or committee 
reports. 

FFF:JGR:aea 9/6/85 
cc: FFFielding 

JGRoberts 
Subj 
Chron 
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THE WHITE HOUSE 

WASHINGTON 
. ·--­--

September 6, 1985 

MEMORANDUM FOR THOMAS DAWSON -· · 

FROM: 

SUBJECT: 

DEPUTY ASSISTANT TO THE PRESIDENT 
EXECUTIVE ASSISTANT TO THE CHIEF OF STAFF 

FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Reaction to Preemption of ·state and 
Local Laws by Federal Legislation 
Respecting South Africa 

You have asked for my views on whether the proposed bill on 
South Africa pending in Congress would, if enacted, operate 
to preempt state and local laws and ordinances on South 
Africa. The question was addressed by Senators Proxmire, 
~ranston, and Kennedy on July 11, and by Senators McConnell 
and Lugar on July 15. The former group concluded that the 
proposed Federal legislation would not preempt state and 
local law; the latter that it would-.-Each side introduced 
in the Congressional Record supportive legal opinions. 
Senators Roth and McConnell proposed but later withdrew a 
provision explicitly providing for preemption. The group 
arguing in favor of preemption contended the provision was 
withdrawn as unnecessary; the group opposed to preemption 
contended it was withdrawn because it would not have passed. 

In light of the foregoing, and my independent review of the 
law on preemption, it is my view that courts, if presented 
with the question, would rule that the Federal legislation 
does not preempt state and local laws and ordinances dealing 
with South Africa. Congress certainly possesses the power 
to preempt state and local laws in this area, but courts 
will insist that Congress evince a "clear and manifest 
purpose" to do so. Rice v. Sante Fe Elevator Corp., 331 
U.S. 218, 230 (1947). Out of respect for basic principles 
of Federalism, courts will not find that Congress intended 
to displace state law unless Congress unambiguously intended 
that result. The easiest way for Congress to evince such an 
intent is to state it in the statute. That will not be done 
in this case. When a court turns to :the l egislative history, 
it will find that the preemption question was raised and 
that contrary views were expressed, each with supporting 
legal analysis. That is hardly the requis ite "clear and 
manifest purpose" to preempt that is required. 
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Of course, any state or local laws in direct conflict with 
the Federal legislation will be invalid, to the extent of 
the conflict, under the Supremacy Clause. State laws that 
simply go further than the Federal law -- for example, a 
state law forbidding investment of state funds in companies 
doing business in South Africa, while the Federal law simply 
requires such companies to meet certain standards -- would 
not, in my view, be preempted. This view is a preliminary 
one. Definitive guidance must await (1) the precise 
language of the Federal statute, and (2) any additional 
discussion of the preemption issue in debate or committee 
reports. 
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~ ... . ! ' , 

.-,t 

OONGRESSIONALiRECORD'!....:Sffl'IA.TE ' · - . , 
' S 9471 · 

speak with Influence within and wllhout the , either .pending consideration by Staniei". established preemption 'of: State and 
Senate. In thl& currentatmosphen.eventa -. orhavebeenenacted. -•.,• :"· ' ·i __ .. · :; . .,_, local laws on this Issue. In ·withdraw- · 
bolh In the U.S. and the Phlllpplnea receive i -&me bllla "·demand,rt corporatlbml[ In& ' 'thla amendment today, I have 
media attention that alenUy the uncertainty • chartered in the State aever any ti:uaf.:' been advised that the passaa-e of legis-
of unlt.ed policies. Some events &'ain a)'lllbol- ; ti wl S h .Al· i 0th ·--- ' J · · 
Ism and cause rf:¥Uon& in both our ooun-'1 ness es th out . . r1pL_ e~Dt,;f ·latlon- by -the , Congress wouTd auto- , 
tries. · . . . . . . ; . . .. 1.'., Quire State pension ,funds ., to · -dlwE.&.;1 maticaUy preempt State and local gov- . ·7 

Such a symbolic event ls a resolution re- :-: holdings · in companies ~ Investing- Un:_ emmental actlvttlea aeeklng to lnflu-
cently adopted by Lhe Senate. _Draf&ed bY 1 South .Urica.1and still others reqnl~ ence the economic and political rela- · ' 
the Junior Senator Jrom :Massachusetu, · companies to comply with the·SulliJ,can"l tionshlps · between the United States 
who ls a veteran of the Vlel.nam war, the , code : a •voluntary code -of · fair·•~ d s th ,.. •rt I uld llk to k 
resoluUon blends the obvious love and faith ti •. This arl • f · sti.tai tto- an ou . .Al. ca. . WO e as , 
ln democracy of both Filipinos and Amerl- 'i prac ces. . ·Y confance 

1
rom d ; the «llstlngulahed chairman of the ·· 

cans with laniuaee that ls also an lntrualon·J state. has ~used . . us on , an ~ Senate Foreign Relatlona Committee , 
lnto the affairs of the government of the :, cem on _ the , part of. ,.amall tnves~ whether ·the advice I have received 
Phlllpplnes. There will be a time fDl' more " pension tuncl adrolntstratora.-.and ~ was correct and whether his under-
enlightened Senate debate on the future,· tributora. and corporationa with Soutfle · · 
course of the mutual relationship between f African. business .ties. , It-la· clear tttll!.1-' &tanc:Uns that the passage of thla legis­
our two countries. . , _ . . . "' ; ,,: we cannot· afforfl 50 or .more forel~ lation exert.a Federal authority In this 
.. Me~while there · are ·bufiding.)locu: lo~ policy . 11.gendas and ·Jtandards. ,, c:mn;1 field to the exclusion of State and 
work toward that .-oal. At the same time the.). gress now has the opportunity ,lo-~ local authori}ies? .. - . . , ,, ; , . . , . 

. et~ ::s::~ :fef~~~t~!ecl~ ~ clare Its Intention ~,to : preempt . S~t. to . .Mr.·LUOAR. Mr. ·President, the SenA• . 
adopting unanimously a resolution at.attni , and local.laws ,which conflict or ,tntmr,;t. a r -, from· Kentucky is correct. 
that the U.S. State Department cease . tt.11 ' '. fere with the Federal legislation whlolh.> number of · Members have enquired 
prevention of U.S. wheat sales· to jhf Philip., i I hope we pass this week.· ....;i....;-;~·# . ' ·{ about the effect of this blll on State 
pines. Some of Wi have also consuitw with,.t In the past, Congress h~ preemp.tail; and local legislation. It is my intent, as 
the U.S. State and Agriculture Department{ , State action ·.tn any number of fielilis.".' the author of this bill and floor man­
on expedltlil&' a rice ahlpmeni to your coun~-some cases:: It_ did -so because tttle~ ager ,of it, . to legislate U.S. national , 
try to provide additional llUPPlies. since your .: State action , was . an Invalid Interim li ith.. .,....... to th R bll f 
drouiht damaied ~rop may caw.e a rice .. , . • po cy w resl--"-'-" e epu ~ o 
shortage. I stand ready to assist wilh an,:. ence with , Ule . actual ,.operatlon off . South ·_ Africa. Some of the laws gov­
additlonl!J lood supplies needed and to expe-,~ Federal program. such .u the Feder.ail? ernlng the Investment of Governm~nt 
dite the continuation .of the cooperatlv~ .. regulation .. of .employee pension• Pl~~ funds , tn companies doing business · 
food aid to the unemployed families . . :~ . ; i:,, effected throug~ ERIS.A. the Empl~ with South Africa or tmposlns other 

While I ,seek not to interfere in Lhe eleo:~ Retirement lnCOD}e , Security Act. ·. ·Jl1'; f · f ti . h i 
tlon process of your country, I observe that .. others. ,. lt···did so . because the :Statte-, onna o aa.nc ona on auc compan es 
the democratic function of the National ~ action waa an lmpetmissible lntrusUn '-; necessarily Interfere with the achieve­
Movement for Free Elections <NAMFREL)..,.. upon a field that. Congre&S haa vallffllJ~ ment ... of the programs mandated by 
ls a citizen responsibility to which our .two ,l. reserved to the Federal sphere . such .. -, this legislation. Companies which find 
countries adhere. We would express In a , labo • t 1 ti . N' · fi-"l "' themselves -penalized . by the States friendly manner our hope 1n recognition of . r managemen re a ons. o m .. .,.. 
that shared interest, that,N.AMFREL ·4,1 ac::> is more clearly suited for Federal a:un-t and localities for conducting their op­
credited. _· . '. · ,- ;;--~ trol, and for , the ·-preemptibn :of 'bunilfi; eratlons In South Africa at a.11 will be 

I have received letters · from :the PhJllP: ~ densoJbe,·. duplicative,; or, conflietliQt, less,, Inclined to meet the standards · 
P_lnea which relate to me specific cases of m:,ri State regulatlol\,, than that .of foreijga; mandated In the . legislation. Compa­
surgenta who, because they are afrald of Lhe ; , policy, . l. •) ~.-;:, .·:'"'"'t'"'~r-;,·,.;., .. '., , · nles may .be reluctant to enter Into 
consequences of returnln&' to the status of ,; The ~upreme Court ~- bai oecl~ Joint . ventures. with black South Alrl- . 
peaceful citizens, . reluctantly continue .IQ that t'-" Fed ral Go t: , •. . • · ·f•-- · to ·arti i te In Exlm · 
their tnsuriency ACUvltles. Several . have•w LLO e vemmen .. ~,·-~· ' ::: ~-= can UUIO or p C pa • 
cited cases of mllltary abuse where peaceful ';; la :entrusted with _full · and e:itclualve ~ ~ bank KUaranteed loans if investment 
resoluUon was souiht. The letters Indicate a , aponalbfilty for the conduct of affaln _wti1¥ ~ and other aanctlons are Imposed on . 
general feelin&' of fairness In General · : foreign aoverelgntlea .. • • . Our ;-rstem rd,'"; them by State -.nd local sovernments. · , 
Ramos,_ but exprea the fear that be la not_~; •o•emment ta such that tbe ~tereata of tttie! . This .ta clearly unacceptable and con-· . 
ln complete authority to correct abusea by I· cities, counties, and Statea, no lea than ttbe:.: to th In t f th 1 glsl ti .· , . 
some of the military and that efforts of reo-\ ~interest of the people·of the whole na~:' trary e ten o e _ e a on. " ~­
onclllatton by some tnsurien't.s have enc1ec1 ;•~lmperat1vely ·requlres that Federal powerth~; ,Mr; President. In my view there are . 
tragically. . . . _._ , ... ., :., • . ,. ,.., the field affecttn1 forel111 relations.be lelfft ,sound reasons for preemptlns State , 

These are my thought.a. Flruilly, I wb· to· ~ nttrely free from local interference ';;i', ·,;r. : - and local laws on South Africa. This Is · 
emphasize that Lhe counes of our two COUJt~~:;, That: ·ta :.:exactly ~ what thla amen.al: .... a matter of foreign policy, , and the; 
tries are _parallel paths w~ere in U one bene:q ment wlll.accompllab.• ~ •~ ~l..:i:•·.• r ., iEc -Nation needs to 6J)eak with one voice 
flt.a. we both benefit. •I offer thla ,observation.. It . IDQ' well be' .that further legl.gl._, f •- 11 T ha · 50 States" 
Jn my attempt to serve the best lntereata pf I ti . , -. on ore .. u Po cy. o ve 
the friendship and progress in the relation-;:. ve ., or , executive~ action! ,rill be ne:~and , hundreds of. muntclpalltles and 
shh> of our two countries. I believe the U.S.- ~ QU~-\following .:: enactment of · thlli . counties each trying to conduct a dif • 

. Philippine relationship .la the special 11,m~; :bill . .. ln -fact, . the '· bill ;1taelf contenn:·· ferent ·policy or , to sutde American 
ance of culture, trade, and national .&eCW'ltf~".J>latea the posslblllty of econe>mlc ~ business~ Into different forms of ac­
that spans the Pacific. -:- . . ., ·:. tions · at .a later date . If necessarY, tto ad 

With my best wishes for you, your family, . . :e.chteve . the purposea 'Of . the legisl&- tivitles . ~ ' So~th Africa can only le 
and the Filipino people, and 1n the warm:·. tton. But those aanctlona would be unil-·,.to chaos. · . .. 
splrlt of the Filipinos, I say .. MABUHAY7~ ,::,-. .Jorm In their creation .,nd lmplemeffl-!'\ The American._.Law Division of the 

. Yoursslncerely, , , . . , . . ··~· . .:tation. C}ear1,: at thla point, the eme1P::cl Library ,.of Congress has prepared a 
. · . , . . . . ·. .., , . . , JoHN M~,.;;, '· -eence .. of a .. comprehensive ; Fede~legal . memo on thl/J BUbJect. The LI· 7 

• · • ·1 ,:·-: :.,• ·'.pollcy~d plan ·,for · -conducting Uh€• brary _has concluded that absent a leg- · ' 
PREEMPl'ION OP STATE AND . :.''United . States relations . wlth£&wtth ~·1s1at1ve ~~tent .to the contrary, State . 

WCAL LEGISLATION , -~ Africa ·requlres' .. that . Congress 'IIJllllii&::'r&d .lociLI legislation would be pre- . 
• J 1 , . •• .., ( ,._ . • ' 

· Mr. McCONNELL. . Mr;. Preslc1ent,'._1.takably t d~ -; the ,. preemption 1a:i'.l:. -empted.- In . repl.yinc to the Senator 
during the past year.many State .-and ;1 State . and _ local , lawa ,,that · tnterf~rom ... Kentucky, , I have -relied upon ._ 
local legislatures have been prompted 11:wi~·10r ~verlap the Federal effo u.o-,.;ihta :rQemo, I ask unanimous consent. · 
by public concern to address the 1ssue·,:brlng-about meanµigful ;= effectlve; amdt-'1.hat a· copy of the memo on preemp- . 

-of · the South African Govemment•a•~ espo'nsl~le change in Sou~h Afrtca;;;;~tlon ~ . reprinted In the ,RECORD at this 
. abhorrent policy of apartheid. 1n·. the , :: Senator . _'.RorB .:-and " I ,~• offered:::. ,81Jl,.. poln~ ! ; . . ,._ " ... • : , . .. 

absence . .of Federal -, ieglslatlon. i anf'mnendmep! w~cti.~ would,:,hayei leadjJ~ -·There being no objection, the memo­
. enormous variety ,. of measures have ,,.. ' :. •h •; ..: ,if:~j.11,~•1til-1ii~-tllb•~ ~~ , · randum was ordered to be printed In 
·been dnl.fted. anany ·of whlcb .are.now,!~ :-' llt¢•."l>e~ .. 12'u.sliio;t1t ~he RECORD, as follows: . , ... · . . 

•. \. . • t . '.. • .; 1·-~.e---.,.. . :__ \ 
.-, . :.··· ... ' .--,,,t.J:·~ .. .: ... :.~1 .. ··, . ' ..... .. . _.. .•· . ... .,_... .. ., 

'. •. · :.__ "!- ~._;. · :_ · .. :~c.:,:~., · .. ,;.. ~, · • · Ylr,:-,, 
. ' 
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· CONGRESSIONAL.RECORD~--~ENATE1 \ .; , July,J5, ··1985 
COlC0USSlOIIAL RESEARCH SERVICE, ·':. -~ :w'.·IAl«k, 10& s.,oti-1904, 1910 (19811)! '1'Th~ .• of ~ma1tln1 :,the lndependent .. judgment . of . 

. _ : .. THz LIBRARY or CoJtouss, • ~ purpose of Conereu la tbe ultimate touch• I.· IOClal. values that . Congress has failed to : 
Wcuhington. DC, Jul115, 1185 • .. i ltone."' ;Malone v • .. White -Motor Corp., 435,,: make: In -making ~la determination, the , 

To: Senate Committee on B.anklnl. Atten.:-f. ·U.S. ,4117, 504 (1978>, quotinl ~tau Clerk, v • .:. Court•• · evaluation of.>.the desirability of ... 
tlon: Patrick Mulloy. · ·I;!. ,~.~~.':''<~;,,~~~ ·Schermerlaom:1111 U.S. 9_6;103 <11163). Since :: overlapping 'regulatory ac;hemes or overlap- ,~ 

From: American Law Dlvlalon. ·u .. . · •. -1 :-<1,._i./.::· preemption c:ues; when the atatute con~Jl1Dg criminal aanctlona CIUlll0t but. be a aub- , 
. Subject: Preemption of State and local law• : no exprea~provlalon/ theoretically 'turn ·on·,; atantl&l.factor." Craniton. "Penn1J1lvania v. , 

by Federal legislation rapectlna 1South : atatutory::J?'tiollltruutlon;"'•;" generallatlo111 Ndaon:· A . Cue Study In Federal PreemJ>::r · 
· Africa. . . ".· •.. .::_ about them can C&R7 us only 10 far. •Each } tlon.~ 26 U. Ch.,L. Rev. 811, 8'1-88 U956) . . ' . 

Thia memorandum responds to your In- ,cue mUB~ construe •a different .federal stat- 1 • • Nevertheless, aome tentative conclusions 
qulry with regard to the possible preemtlve · ute with a dlstlnct.Ieatal~tlve history, . Even · with · respect to the. · appllcatlo,n of the 
effects of the enactment of legislation pend-.. ,In the . ablence of • .atatutory ·lan&'U81'e, , the ; Court•• criteria mai be b,azarded, especially , 
Ing before Congress upon similar laws or or.i · leglalatlve history , may provide_ an answer. ;, In the ~text of another principle, the dis- .. 
dlnances enacted or which may .be enacted ·, E.g., BUktDood • :-Kerr-McGee:Corp., -104 8. tlnctlon·"of :."interstate commerce" from .. · 
by the States and their political aubdlvl- ct. '816, · ~22--t28, {1984). U it d0'9 not; ·the -~~"foreign commerce", to which we •hall pres- · .. , 
110111. The subject matter of both national Supreme · Court ~baa :developed ·,1>ver :'time 1 entlj turn. Jn advance of that, It can be •aid . 
and local legislation concern• South Africa; general criteria ·Which It • purports to lltfllze ~. that ; to the ,.extent the legislation which ,\· ,. · 
1peclflcall11. both •eta of legislation would In detennlnlna $11, Preet'1Ptlve ~iec:t ·of .fed,\, Congress may enact •peaks to matters that' ·' 
Impose In various ways restlctlom upon ·ceral lef!!slatlon.,-..,->:-,· ..... · t ,'- :. , .. '·¥:·:' · :, :, are the object• of atate and local law&-&uch·., . · 
United States lndlvlduala and companlea ;; 'l'.h! clear and ~est P~ of Con-1 u, e.g.;', llmltatlona upon private business ·. 
doing ·business In South •Africa and upon l1't!SI to preempt may be evidenced In aev-., having relatlonshlpa with South Africa and .• · -
South Africa business dealing& In thl8 coun- • eral ways; The acheme of (ederal regulation .1 South Africa concerns-It appears evident : 
try, so long as the 1ystem ~f apartheid ·la : may 'be so pervasive u to ·ma'lte reasonable , that federal law would displace atate and 
maintained. ·· I_ • · • : • v·, J , the Inference that Congress left no ; loc:al law; This result would seem to follow 

, When Congress acts within the 8001,)e of : · -~ r1 ' from the principle that the federal legisla- . 
Its delegated powers and does not ·act con- tlon would almost certainly conflict with 
trary to limitations u~n those . powers, It the state· and loc:al .Jaw or. would because of • 
may require or permit conduct that ·atate It• pervasiveness ••occupy" the particular 
law prohibits or prohibit conduct that state • . . 

1
, field to which It applied Difficulty atten~ 

law requires or permits. Under ~he suprema- •• Like , e o llloug .. ., the analyals because of the variety of atate .' 
cy clause of the Constitution.- the Law• of f o ed by the federal law and_the cbarac- ;, and loc:al laws which .may be •"out there" 
the United States", .. shall be the Supreme l ter of.obllgatloni Jm~ bJ' -lt may reveal_~ and because It la not clear what may emerge·. 
Law of the Land. Article VI, cl. 2. Laws of , the aame purpoae. ~-::. , -Rice v'.:Banta Fe El- ·i from Congress. But certainly to the extent 
the States must yield to the ~tlonal ~; ;: evator . Corp., .. 131.,. U.8. t'218, ,•230 ,(1947)/1' that both aets of kw ·coercively affect prl- -; 
otbbona v. Ogden, 11 Wheat. · (22 U.S.) l ) quoted and approved In numeroua:,recent :i •ate conduct, the preeminence of federal 
<1824>. See Dougla., v. Seacoa.,t Producu, ;. cases. E.g.; Pa.cific ,Gtu 4r Electric ·Co. v.f' J 

431 U.S. 265 (19'1'1> <reaflrmlna the statuto-' f Stat.e .Enerw .Ruo"rce, · eonve,.at.ton & · De--: ,law wo~d appear to be assured. 
ry Interpretation lo otbbom .u ratified by 1 veloznnent" -:-C~m.; 461 'U.S. 190,'. 203-204_': The algnlflcant question would appear to .• 
Congress>. This Issue In any preemptive case . (1983>:· Fufeltt11 Federal • Savtng, -1 & Loan .... be the effect of federal legislation upon the , 
18 not what Congress has' the power to do 1 Aun. ' \'. r. de --14 · Clie,ta,..1458 .:u.B<:'.-141 ; 153 ·: common form of atate and loc:al legislation · 
but what Congress has done. Where ·eon, l :(1982),· ;,,._ .i~,i.,y:, 1~- .,· ,!';.~ ' '!cltj,~1'>} ,;_,,, J .~ ,-,~- addressed to the South African altuatlon- _ 
gress has stated In Its statute that atate law• { . ..Even . where , Congress .. ha• not - enfu-ely ;• the barring of Investment or other use of 
on the matter are ·precluded, the court• ex• t displaced atate regulation In a specific area,,-'_ public funds In South Africa or South Afrt­
perlence no difficulty In pronouncing the In· atate law la preempted to the extent that It --~ can companies and the barring of public 
validity of challenged state laws, e.g., ,Jonu i a.cually conflict• with federal law.' Suen a -~ funds through Investment. deposit, or other• 
v. Rath Packing Co., 430 U.S. 519, 1128-532 · conflict arlaes when •compliance with 'both :~ wise In private companies conducting busl­
O9'1'1>, athough Congress may create cliff!. :· federal and itate tegulatlo111 : la a .physical -::, ness In South Africa. For example, It may be ­
cultles of Interpretation with respect to the ::: Impossibility,' Florida . Lime & Avocado ' that an enacted federal law would mandate 
degree of preemption or the extent to whJch f Grotoen ••· Paul, .\ 173 U.S. · 132 · 142-143 ·that United States companies doing busl­
lt excepts preemption of certain provislom '. <1963), or where atate law •stands 'as an ob- ,· ness In South Africa comply with the "Sul­
of 1tate and local law. For example, the Em- ;, •tacle to the accomplishment and execution- llan code," with respect to fair labor prac­
ployment Retirement Income Security Act of the full purposes and objectives of Con- .,. tlces. · This mandate could be Imposed 
of 1974 (ERISA> broadly declares that the •· ares&.' Hinu 't • .Davido1Ditz, 812 U.S. 112, 67 through denial of aome governmental bene-

- statute •hall "supersede any. and all State :, (1941)." Pactf\C Ga, Ir Electric Co. v. Stat.e fits, such 1111 expert aid, · to companies not 
laws Insofar u they may not or hereafter ;.' Enerv11 Ruource, Converaation & Develop. complying, or It ·could be directly coercive 
relate to any employee benefit plan", but , •fflfflt Comm.. -aupra, 204· R.a11 v · Atlantic through the Imposition of penalties.Uthe 
Immediately 1tatea that ·notlrig ·In ERISA : Rfc1vield Co., ·435 U.S. 151:· 1118 <1918). - . l'. bill contained a coercive provision, the 
"shall be construed to exempt or relieve any · However, 1'CpJreemptlon ·of atate law by : effect upon state or loc:al restrictions upon 
person from any law of ariy State which reg.'•:, federal 1tatute oi' regulation la not favored lnvestment.s, deposits, or other use of public 
ulates Insurance, ·banking, or aecurlUes.'! 29 , .. •tn the absence of persuasive reasona-elther funds could well be clear, Inasmuch as It 
U.S.C II 1144(a>, 1144(bX2><A>. Court•, \ that the nature of · the : regulated ·aubJect--:COtild be argued that the federal and loc:al 
must, therefore, determine when a atate law :·, matter permit• ilo other conclusion. or that '! provision• were either complementary or su• , 
"relate• to" any employee benefit plan or.:. the ! Conareas '! bal _,.: unml8takablF .90 or- · peraeded; tfr;ihe on the hand 
when a state law regulates Insurance, bank-:~ dalned.'-«l . Awri r 'Y. ·; Ra11buto,-Manhattan; _ :denied bene 
Ing, or aecurltles, within the meaning of the ,~ Inc., n11m., 122,.quotlng Chicago Ir. Weat.emJ;-· 
savings clause. E.g., MetroJ)Olitan Lf/e Ina. = ) TratuJ>. Co. ·••·. Kalo Brick. -cl ·Ttu -Co.; 450, rm 
Co. v. Ma.isachuaett,, 84~825 (June a, 19811>;_:,i U.S. 811, ' 81'1 · (1981), · and : l'londa .Line &1~ 
Shaw v. Ma.iaachuaetu, · 84-325 (June -8,,r. A~ado Grot0en ·v: Paul,· 1u1>nL '142. How-.< 
1985>; Shaw v. Delta Ai,: Lina, 463 U.S. 85 :-. ever, "Ctlhe relative Importance to ·the State·• t ween t 
<1983); Alessf v. Ra11butoa-Manha.ttan. Inc.,:.. ., of Its own law •II JlOt material when there la:," on . . ' · - , . · 
451 U.S. 504 (1984). . . ···, · - ... a conflict with' a valid federal law, for the "J •. complications may result because of the 

Congress may provide ·1n any legislation Framen of our C9natltutlon provided that • :confluence of several principles of Interpre­
tor the preemptive effect of Its legislation, ,·: the federal law must prevall!:,Free •· Brand/ :. tatlon. First, tlle principle Is that ordinarily 
with greater or lesser specificity. U may pre- ,-369 U.S. 833. 668 (1982). » ,.: .. - _. ,_ ·_ .. ; -· ,1., preemption Is not favored. This principle 
empt only state or loc:al law• that cop.ntct .~; Finally, when one has liet out on their var- ..;- may be 1trengthened when the action that 
wtth the congressional enactment. or 1111 well· loUB·forma the 1tandardl to which the Court .:.one aeekll to establish as having been pre­
those state or loc:al laws that complemen formally adheres, one must still recogruze empted Is the state of loc:al goTemmental 
the federal, or It may occupy the field 10 as · '.the highly subjective nature of their appll• -f decision with ·respect to the disposition of • · 
to preclude any 1tate or loc:al law within the cation. Al Profe&110r Cramton long ago ob- '· :Its funds. · Second, a related principle re-
1ubJect area, whether any particular atate aerved, •'.'the uae or non-use . of partlcular -_._ qulres _preclslon of congressional expression 
or local lay. touches upon any provision lo ·tests, aa well u their_ content, 18 Influenced ·· In order that certain actions of tfie States be , 
the federal. But the question deala with the -tnore by Judicial reaction ·to the desirability :·,preempted. Exemplifying this principle Is . 
preemptive effect of federal legislation that of the state legislation brought lnto ques• :. Parker v. Broum, 317 U.S. 341 0943), which 
maintain• silence ' with regard to preemp- tlona than by metaphorical algn-language of , In the absence of a strong · showing of con• 
tlon. · ,. . . .. .'• _- ."occupation ·of the field.' And It would seem gresslonal Intent refused to apply the Sher• 

"CTJhe question whether a certain. 1tate that this la largely unavoidable. The Court, • man ' Act· ·to state-ordered anticompetitive 
action Is preempted by federal law Is one of ... fn order to detrermlne an unexpressed con-:-, practices. See also Hoowr v. Ronunn, 104 S. 
congressional lntent." .AUil•Ch4lmen __ ~.!P• ·"':·gresslonal Intent, baa undertaken the . task ·. ct. 1989 (1984>.~<The_ principle doea not 
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apply to municipal 1overmnents, unless the and the sensitivity of the .rflatlonahlP be· . ctve way U they impair the effective exer­
State bas dele,ated the powei: with artlcu-· tween the nirulatlon of alJens and the con-. ~else of the Nation'• forelrn policy." Id.. 440. 
lated awareness of the antlcompeUUve , duct of roretsn ·11.ffaln. · e •· • · That Htaa v. Davu1ovnu and Its progeny 
usaae. To101l 0/ Hallie v .. ctt11 {J/ Eu Claire, ent In u e · l ·'do not at.and for the . proposJUon that all 
105 8 . Ct. 1713 <1985)). Third, there la a . • ata\e leslslaUon affectlna forel&n affairs la 
principle applied by the Court In '.'dormant . &uatect ta evidenced by De ciincu v. Bica. 424 
commerce clause• cases In which, •'When a .. r U.S. "51 (19'16), in which the ·court au.s-
State or a aubdlvlalon la Itself participating ; • • Our sys m o aovem- ; ta1ned a atate . law prohlblUD& employen 
In the marketplace in its proprletaey capac- , ment la such thai tile Interest of the cities ·from knowinglf employlna undocumented 
lty, It may impose restrictions that ~ould be , countries and stat.ea, no less than the Inter; ; aliens. The Coi.ut held that the mere fact 
Invalid under the commerce -clause lf it eat of the ,i,eople of the whole natJon, • · that .the atate .law reached allena did not 
IOU&ht le&ialattvely l.o imposi,· them .upon ttvel · · '' alone require Invalidation. inaamuch a.snot 
private parties. E.&.. Bu1ihu •·· .Ale,%aadria • . •·every ' auch re,ulatlon waa .precluded bf 
Scrap Corp., . f2B U.S. '194 <19'16); Reeve,, · e ro ;\~. Ler _; Con,reas', exclusive control over lmmlgra-
/nc. Y. Stalu, H'l U.S. 429 <1980); Whiu .v.; on UDUIU&l -and -extraor• Hlon and m.turallzatlon, ·and the State had 
Jfauachuutt, Council Qf Coutr: .E,npU,Jh ' dlnary tnu'deDII and obU,attona·-upon allelll ~ acted in •&D area of · It.a traditional police 
en. '60 U.S. 20f <1983). Thua, .In White. :-·. · , thus beari ·an lnaeparable. i-elatlonshlp : power&. Moreover, oot.hinr in federal laws 
Boston required all construction · project.a , to• the ·~welfare and tranqullllty of all . the or their lerlslaUve bl.stories Indicated a con­
funded . In whole or In part·by cit>' funda 1.o •.stat.ea, and not:merelY to 'the .welfare ~d ; ,resslonal desire to preclude this particular 
be performed by• work force at least half tranquillity-of one. ·,;,~: .• :lWJhere the federal , state Ieelslatlon. and • there waa some evl­
of which are bona.fide residents of the city,.., rovemment, in the exercise of 1ts superior • dence that Con,ress bad desired to permit 
While the citJ could not aa a regulal.ol"bave,: authority In 'thla 'field. ·baa en~ a com~ home atate re,ulaUon of the employment of 
Imposed tbla requirement 00 private compa•,11 plete .:heme of resulat1on -and has therein ; Weaal aliens. Hinu and Neu<m were distln· 
nles, in It.a role aa a market participant ~ ; provided a atandard for .the reilatratlon of , ,u.lshed bec&uae the state laws there were in 
was held bf the Court!'° be.tmm~e ~,~m,-.,, aliens, atates cannot,'tncomlatently wtth the ; the "specific field" in which the States were 
merce clause attack. ·· ! · ' · • : . · . ·: • . pmpoee or Congress ·-conflict-or Interfere . attempting ·to re,ulate and because there 

Leanng &Bide the -~uestlpn.. of Oongress' \: · • · .... • 
power to preempt expressly a atate or local , with, · -curtail .or complement, , the federal ! was some , affirmative . evidence that Con• 
govermnentacl action in ita aclt law, or enforce additional ar 11.mclllary reru: . rresa had sanctioned concurrent state le&is­
marltet participant,• conrressl~~ 111~ -fu ; lat.Ions.•,• .•. ,, Our primary_ function is 'to-de• , latlon . . "CTJo the extent those ~s were 
the light of the criteria discussed above · termlne -whether, under the circumstancea .~based on the predominance of federal int:er• 
would appear to atrona-ly suggestive of a of this particular case, ·Pennsylvan_la'B law • est In the flelda of immigration and foreign 
failure l.o preempt However there ls a line stand as an obstacle to the accomplishment , affalra, there would not appear to be a siml• 
of cases l.o which .;.,e must ~ow tum which' · and execution of the full purpose and obJec0 

,. 1ar federal lnteres.J. In a situation In which 
may be applicable to thla slt.uatl~n and ;, tlYea of Congress. And tn that • determlna- ; the state law u fashioned l.o remedy local 
which then would auggest atrongty that pre-•1 tlon. tt la of lmportance that -this ~eglslatton ~problerna, and operatea only on local em• 

. emption would occur, provided Congreu '. ls in a field which affect.a International rela• ; ployera, and only with respect to Individuals 
may regulate a state or subdivision "1 thls tlom, -the one -aspect of . our . sovernment : whom the Federal Government has already 
manner. . . , , . . , . . "' that from the first bu been moat 1eneral}y '., declared cannot work In this country.ff 1,r. 

The principle to be now d.1$cussed arlsea . conceded .bnperatlvelY tq demand broad na- ·· 363. • ,. .. . , . , -.· ,- .' . • 
from the fact that the commerce clause em- tlonal authority. ADJ eoncurrent . st.ate - :Aolln. we m.a,y recur l.o the principles de­
powen Congress to regulate both 4nter, power that may exist ta ~d to the ·, veloped in the ~negative commerce clause" 
state commerce" . and ••foreign commerce.".: narrowest of limit.a; the state a power bere ta / cuea for U&ht l.o be abed upon preemption 
Although the delegation of power -oocun in i not bottomed on t~e same broad base u ls , princlplea. While the Court has developed 
the aame clause, the Court baa tzeated &he , 11;1 power to tax. . Hmu · "· · DavidOtDitz, 1 elaborate .atandards to determine when alate 
two powera aomewhat .differentlY, bo~h in • •bJ)TCJ, :. 63-68._- See •w.lao •~~:°~~ta_•, .~- ·, regulation or taxation of Interstate com­
respect to the "positive" commerce clause- Nez.mt; :150 U,8. 49~<1958), ~-•" · ,,,.•, .. , , ., merce la permissible. in the absence of fed· 
Concresa may regulate cCOmmerce---&Dd to.· , 'The breadth :of 'Hinu v. •DavUowltz la n. , eral le,tslation, it baa Imposed autfer stand­
the "negative" commerce ·. ~tat.ea ~ lUlltrated b;v ·,--zrchernw;v. ·MUZa, ._389 u.s. ·. · arda in determlnin& when atate regulation 
even in the absence of congressional .action - 429 <1988), tn:whtch, tn the ·absence or-. fed- or taxation of forelpl commerce ls con­
may reKUJate interstate and foreign only 1.o ·' eral .law _or treat}', , the, Court held that .a .,, c~ed. Japaa Line. Ltd. v. Oottnt11 0/ Lo, 
a limited extent. · . , ; . .. ·3 state law 'rovernlnl the descent pf real and ~ .Angele,, fU U.S. 434, 448-451 <19'19) . .. J:m;.. . 

With respect to' preemption.: ~·the 'court . penional property ~ non-.resident aliens UD· ~ el&n co~en:e I.a ~enux a.matter oL 
baa frequently cited the seminal cue of r'. camtltut1onally Jnvaded the exclusive for- , ,nationaiconcem.1nln£ernationalrelailons 
Hina v. DavtdotDitz, 312 U. s. 52 (19411. aa · etan· policy power pf the naUonal covem-: 
standlns for the proPosltlon that .. e ' ment,. Ttte 11tate law provided for escheat of / 
of ongreea may h a f ·1• propert:p clalmed , by , nonrealdent .,,&}lens : ug a 
ede res . • unless n > United St.ates dtizenl had a reclp. ~ an 

• - rocal Ttrht . to .take .pro_perty :on the same ,;.quo & oa 
terms aa the dtlzen 'of &he foreicn nation in· ·; 289 U.S. ,.,t8. 69 0933). The Court here 

• an a ·, e . evator . or.p.. .: volved, .(2) &nerie&l! citizens had the same " spealtl of "an area where federal unifonnlty 
n re, 230; PacVtc acu & Electrtc Co. . v.'.' rirht l.o .recelve payment here bf lund& from . la easen~lal", of the necessity of .. a uniform 
St.au E111!rin, .Reaource, Convenatton & De- · -eat.ates in tht foreign country. and (3) for- .• national rule", and of the necessity to deter• 
velopmt:nt C?mm., 1upra, 204.! The case •elcn hell'll bad the rl&ht to receive the pro- mine whether a state nsulatlon or tax -pre­
concemed the validity of a st.ate Allen Reg- . ceeda of 1111ch l!States wtthDut confiscation. . vents the Federal Government from '51)t:&k• 
lstratlon Act, requlrin& annual re~tratlon, ' The Court .cmowled&ed that .st.ate law tra-· .· Inc with one voice when re1ulatin1 commer­
exteoslve nportlng, carrying of an ldentlfl- ; · dltlonall:, ngulat.ea the.:deacent .JI.lid distrt- ; clal relations with forelp sovernment.a.'" 
cation eard, and other matt.en. The court butlon of estates, and that atate court.a rou- ;., Japan Lim:. 6UJJra. 441 U.S .• UB. HD, 451. 
helit that the federal re&IBtratlon law pre- • tine!:, -construe and appzy lawa of forelrn ·, See also ..Bolllffl4n v. Oiicaoo. & N.R. Co., 

· empted the state statute and placed great '. nations, but the 11tate law lnvlted and even :. 125 U.S. f65, 482 <1888>: Headenoa v. Major 
reliance upon the supremacy of national·~ requlred atate . cowµ - ~ · enpge ln : strict .'. Q/ ctt11 0/ Nero Yort. 82 U.S. 259. 2'13 ll8'13l. 
pawer in the general field of foretrn policy·: acrutlnJ ~ of , :1orel,n ",_nauona• •. practices. :;· .AJ>pllc~on of Ulla prtnclple may be Jeen 

• • • · , • •• ..;. · , < • "lTlhe · probate court.a , of . vartolls , States . , .by comP&rlna Colorado .Aati--Ducrimi1Ullion 
----· - ·· ·•. '· · ') :; 1~ •· ..,., •• ~. ,.;,,.,,.,. have launched in11utrlea ✓Jnto ,the \ype oC~ Comm. Y. Q>nlinental..AirUna, 3'12 U.S. 'IH 

•See GosW. bte. • · IV~ Dept al lrut..l,., i govemment.a ·that obtain Jn ·partlcular for- ;,.: <1963),-wtth ~Lo Ezcumoa Co. v,' Jlichi• 
Labor •IMI 8•-• .lulat,~ no P.2d eoa ,CA'•'- elsn ·nat1ona-,vhether alien.a 'Uilder their - ga, 333 U.S. 28 UH8). In the former case 
lllU) (hoo1lnlr p~ted br federal Jaw • .tate •, la . - • -~ . 
al.alute that blackliated recidivist vloJ.at.on Af labor . : w have enforceable rights; whether the ao- ...; the Court easily .su.¢11ned a atate law for-
laws from .dolns bualneaa with the state; market •~ called, 'rl«ht.a' are merel)' _dispensatlona tum• • bidding denial of employment because of 
participant cues relevant fi'lllr to donnant com- : ins upon the whim or caprice of coYemment -. race In Interstate commerce against a con• 

.men,e dai.e lauea and not to preemptlonl. rrol.l. i, offic.lala, :whether the representation of eon-Jl tentlon of conflict with the federal Railway 
/vru. llD!ftf 13 U.S.L.W. 312t OINl5l. :... : ; • : : · · 1 • ·\·; sula, ambaaaadon, and other representatives :.: Labor Act. -while in the latter the Court sus-

• Aa will be -ted from the atatemffit of. lacta; .-. of . foreign nattoni · u 'C,I'edlble or. --ma.de In -~ talned a st.ate bar on discrimination by • 
Ht.u wu • preeQlPtlon i:uc Wider .Artldc'J, U. cu, rood faith' whethet th"&e' Ja ln the actual ~, carrier or pauencen from Detroit to an 

· , .• Ute naturalbatloo dauae, ratber &hap- cla- a. .,, admlnlst.ra't.1o ... . ..... -.: ........ lar •--•- ·1 • • .. ..., __ ,. In h Pro the commerce clauae but the Court il&a ·alwa,a : . D ...... e,1-- ., _..-..,. ,,! arnusemen" par-. on an.......... l e v-
clted the prtncJpJe u ~pllcable •muaUy; Tbe,: sy4l,em or la\li &llY element GI a>nfbcaUon." ,u !nee or Ontario. only after an extensive 
ume preemption standards apply with respeet to ' , Id.. : 433-Uf. ,, While . ..,recocnbfnc · the uadl- t'l analyala to determine that the posslblllty of 

' all of Con&reM' powen, althoush the predominant ·, tlonal role of ~e . Stat.ea • In thlll area, the •i conflict -with any Canadian regulation wa.s 
· numberofc:ueaanaeunderthecommercec1auae. ·d court ~held that '.'thoee · re,ulatloria. muat ••; "ao remote that la was hardly more than 

. · ... -d : · -~- · ... .-t~•;.,-;.,.,,c,'U . ~f. "'-- ,'?·~. ·., .. 4,·• .. · • . . "'~. 
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. conceivable." ·eee ,Ja~n. '.L~M; AUP.f'CI. ~ .. ~*1\ '774 ~1fio11,'i\~&lld)~~~e · c~~ri''h;· 1~\1~~: ~~te ~d.'ioca1 iei~1at19p ygnj~·; b;J? PCf:t.' . ' , . 

U.8.,456n.20. ·' · -.:, t ... l, ~ :· ·, ,., ., J.; theeontrovenYbuth~-dec;lln~d1,etto1en•_. , erii6Eed.ntt~ .. 31:·. ~· 1 ' ·, •· ·· · » ''.;."'-_; 
In light ·or this prtnclple common tcfthe.', ture an op~o~ while notlhg the more rlg-;_;~:'f'~t:,~J ~ !.i ~( r ;··: · Jou11~~;1d·K,~~'.~.; _:: ;_; 

two lines of cases, It appean probable that,· oroua acrutlny :req~ of ~platlo~.of for-.,,, -,:,; ..... '-~•\~', ~ ;" · · · ··.' · ·' : , ",.\. '.; , ·. :· . 
In the absence of any at.atutory lnsttuctlon_ elm commerce::~J.~J~Btake;~p,rr;,-·,-:, ~ . . · · . · · · · ~-: ! .: . .-. 

by Congress and In the absence of anythlng · ~37-438 n:1. ---•.:'~·•:;,';: :,,:· :. -, . .._~ ·. ,., >·; ., ., .- - , !-•·:,,-11.;f .-~~HERE HAVE ALL T~. :, i-1\1· ::. ·· · _ 
deflnlUYe In the lerlslatlve history, :-the · ~ Whatever may be'the answer 911th respect,-;.;r,·,;; ea-;,~WARRIORS GONE? '. · · J. .< -. , 

courts, ultimately the Supreme -~ Court/ . to . the · appllcaUo~. of : the ,,"negative. com•;·•~: Mr:t .OOLDW ATER.: M;. Presldenr . . 
would find at.ate and local enactments pre- : merce clauae" .. to J. 8tate aa market partlcl-.- · t'· ·d· 0 - A QB · M tcalf has· once· _. ~ : . 
empted by a federa1 ·1aw, even. though th( pant, ' the .authorities discW!!l'd,above ,wlth:· r_e ue en . . ~. • · · e ., ·: , 
federal law .might not deal with ·or touch on: respect· to ~e,acope of _the ~tlonal, power: again -written a y~ry th_ought-provok:~ -. · 
aome or even mOllt or the. ~e matt.era over ' forelrn commerce leave '.lltUe •doubt·_ ing edltorlill that I think Is most -ap- .-. 
deillt with by at.ate or local news.• The at.ate;. that Conrreaa ·could·•upenede-.the policies .propos for 1it.l\ Members of Congress to · ,. 
or local laws concerned are .even'more 'than. «,f a State u • market partlclpant.' !rin.~.-; tead; It grows out of a concern I share , 
·the law at 18sue in Hfnu v. ,Dcii1tdountz 11Dd

4 
Honal ~ Qfettyi v .. u,e111, '28 U.S.~~,. with ~lm; 1hamely .that the' company 

Just like the law at Issue tn Zlchemfo •· Ul78>, . -the ,· Co~ noted . that -Conrreaa :. grade and even some of the field grade, :'· . 
Miller In an area ~rectly affecting the con~ power to relulate Intent.ate commerce may; officers-are beginning to wonder about· ... 
duct of the Nations foreign policy. They ~ , be ~trlcted by considerations of federalism :;. th . -- 1 es· ... ~ he Tinin ts out in his . . 
designed to and Intended to work an ·effect · and et.ate 10verelgnty. It has never ~ri eug-~_ e serv c · .no ,,,~ . · · 
upon the conduct by a foreign nation or It.a' rested that'Conereas' power to regulate for--< editorial, •· a questionnaire, sent to 
Internal affairs. The teaching of Htnu and elm commerce could be ao ,llmlted.!!. Jcipcua ;: 23,000 · randomly selected officers out · 
of ZIChemtg la that with ' leglalaUon and Line, Ltd. . ; -.eo.ntr .Pl,~ -~~:.tuPni. 1 of the 92,000 in all grades, found half 
action affecting "International · relations'', 1 448-4411 n: 1a.,~,~~•t _.. ; :·.-:;.'•.,t,.--;;--- • -!;·..; .~ .:-:,, of the'• i4,poo who answered to be in . 
federal legislative authority la at 'Its broad-; • 'The canone ..of' Interpretation ~when Con•,i, agreement:• that "the · bold, original, 
est and "any concurrent state power that _ lt'eSII has not bi~e express It.a Intentions. : creative . officer .• cannot • survive -:-in 
may exist Is restricted to the ·narrowest_.~f) however, create. uncertalnty ·atiout how the • today's Army" . . .. . , , 
limits." Htnn v. Datlidotottz, ,upra, ea. : ,_; , Court might proceed In conaldertnr whether , ,, This in· ad. dl'tl n to all 'the other 

The nclUBlon w congressional -leglalatlon. JVhere there la no , ' ,. • 0 -
direct conflict; has preempted action of .a , problems we are discovering in. the .. 
State-'aa a market participant. on the one : total organization of the military, the 
hand, the· plenary ·power of Congress in for- • need for drastic changes, only points · 
elm relations and Ute difficulties that could._ up ·the •importance of the conference 
be raised by a myriad of et.ate and local reg- ! now being .held between the House · 
ulatlons with an ,Impact on foreign affalra , and Senate. This subject ls certalnly . 
suggest a rule of .inference of. preemption. i an important one and will come up. · , : 

aw e y ~n t:e n~ih=~~~ t::e r:Jn!fi!'i~ ~~::; · I ask unanimous consent that this , 
o ow e P a • • statement when at.ate action.la to be overrld-~ editorial be printed in the ~ECORD at 

cup e e er wor • en, and the role of the State as market E-; this point in my remark!l. ' ·· , · 
eac ce ~rac cea an f. tlclpant suareat · a' contrary approach. e ;' There being no objection, the edlto-

:g[e.t\aeo to 1e;1e §thee P @tjcejj jjnfiigu:-:{ case does on balance au"geat that the c ~ 1 rial was ordered to be· .. printed 1n the · 
e Court as on several occasions held would lean toward preemption, but the van- ~ RECORD as follows· • ·: . • ; · · ._ '. 

preempted state laws on the basis that Con• ety of conslderatlone that _now ~o~-be .. ' · .. · _. 
gress even while not providing a rule for the . factored In favor caution. -~:~ . •; ~- ~ -'. , >' \, . , • -W~ HA vi: ALL nu: W ARJUOR& OoNz? 
conduct reached had thereby manifested an Insofar as the· anal711B ·to -thls point bu ,·, There Is a growing feeling in and out of 
Intention that parties should be free to do been largely ·directed to state action. It be&l'II the military esta~llshment that senior offl­
as they will, unconstrained by either federal noting that the act.Iona of political aubdlvl• , cers have taken on the mentality of business 
or state law. Bee, e.g., MIJi)hfntau & Aero- alona have not ' been · held entltled ,to the~ managers rather than being centrally con­
apace Worker, v. WERC, 427 U.S. 132 <11176); aame deference aa · are · the · St.ates. ;:'rhe:-. cemed wtth the ,nasty bUB'?ess of sending 
New York Telqhom Co. v. New Yorit Suite canons of construction are .the aame," but - the enemy to his ancestors. ' · 
De11L of La.bor, 440 U.S. 519 <19711). · the deference la leaa. For example,'.one need : ' ·This should surprise no one. After all, not 

The critical question would araln · to oiily -conslder. the different rules with re-: ov.erlooklng those_ no-win confllc;ts in which · 
appear to be the validity under this analysis spect to the .application of -the · antitrust · our military forces have been obliged to 
of state and local laws that forbid the in- laws to anticompetitive actions of the States~ engage, · the mllltary · 1eadershlp has been · 
vestment or deposit of state or local public · versUB those ot political eubdlvlslona: Con-~ primarily occupied with running the largest 
funds In either South African concerns or In trast however· the ' fact that '.the market ' business In the world-the Department of . 
firms that do business in South Africa. & partlclpant L ex'ceptlon 1·in

1
•':~negatlve com-:: Defense. This appears to have led to a mind­

noted earlier, these provlslona could be held merce clauae" ca.sea applies · equally to mu- ~ aet which · Imagines that th!:! end result 
to conflict directly with respect to federal nlclpalltlea. 'Whtte v. Ma11a.chuaetu eo,inca~~t. namely war .d!!temnce, can aome- , 
rules penalizing United St.ates flrme doing of Constr. EmploJ1er,, aupra. It aeema much • bow'l>e thought of as a mission of the mlll­
bUBlness in South Africa that do not comply more likely that ~~ordinances would be ~ tary when their sole mission must be war­
with the "Sullivan code." But, again u we held preempted.'--;·;~ .~ · >, , • .-· ,; " • ·• _ waghlg or Ut4f~edlble threat to do so: a re­
have noted above, there III line of cases ex- · 1n conclUBlon ' 'tt ' must be cautioned that , allty which mUBt underglrd all effective di· · 
empting from "negative commerce claUBe" much may de~nd upon the scope and text plomacy and foreign policy. 
analysis the actions of St.ates as market par- of any federal legislation tn •combination • For the mllltary to proclaim that their 
tlclpanu with respect to interstate com- with It.a legislative history. There could well .; missions Is "deterrence" <almost as bad as 
merce. Does the aame· rule apply with re- . be enough indication of conrresslonal intent . .. Peace Is our profession">, when warflght­
spect to foreign commerce? The aame ques:- : revealed therein to obviate the necessity for ~ ing Is their role, Is dangerous talk. Deter­
tlon oocun, for example, when there Ill con- much of the analysis undertaken here. But ~ rence may well be the objective of dlploma­
sldered the validity of at.ate "buy American" ·' Jf such t.n~t SNJ%qt bf: dlx!ned the mJM pt cy or the purpose of some other govemmen-
laws applied to at.ate purchaalng and con- constfuct.on whlc we ha · ,. tat agency, but It Is not the mission of the 
tractlng. Compare Bethlehem Steel CoTJ>, •· an oc e a,- _ armed forces. It la easy to understand why · 
Board of Comra., 278 Cal. App. 2d 221, 80 · rs u - the public takes to the Idea or war avoid- . 
Cal. Rptr. 800 <11169) <Invalid>, with K.S.B. ; es , a ron& au,reata actu au ~ ance as contrasted with warflghtlng, but for 
Techntcal Sala CoTJ>. •· North Jersei, DuL · . .. • . . , • ~· . . · . • . ·· ~ . , , .-.•- the armed forces to be permitted to develop 
·water SupplJI Comm., 75 N..J. 272, .181 A.2d • · ..._...., ., •,·· ,.. . ...-!.._ .. ,.. ._...., ,, ·- · :"that mind-set Ill to Introduce an unnecessary . 

· ... ' : .. _., • : , .•. ··: · . .:· ;. ~ · •The ovemlllnr of Le119Ve o/ emu bJ Oareia - :. confusion in what Is the proper focus for 
, A aeparate Issue, of ~u111e, la whet~er un~r the ; f g:111f11~;)~ .::=.!.tat':ii. n;,7:t~.:':;~

11n!'i!;t ~ their commitment . . The only thing which . • 
"nes&tlve commerce cl&uile" at&te or local l&wa deal- ty held that ave In exeeptlon&l c:lrcumatancee the > will deter war Ill what It takes to prevail in . 
Ing with South Afrte& ue pennlAlble even In Ute t Court would not &dJudle&te federalism dl&llenam · war. The l'Ole of the military Ill too lrnpor­
&beence of a.n, federal leslal&tlon. The lame II t. ; to concnaton&l acuo~mlttlnr Ute Stat.es &nCI :. cant to be treated . as a fuzzy · intellectual 
aubetantl&l one, but It II beyond Ute ecope of Ute : their putlana to the poUUcal proceea. Consrea ; construct vaguely defined as deterrence as 

. question presented. The fact th&t It m&J be nlaed, ~ m&)' not almplJ relJ on the likelihood that conSM- . apart from a clear-cut responsibility for the 
. however, m&y encoun.ae &ddltlonall, & _flndlna of atonal Hen:i- of power would not be aubJect to Jui-,;_. readlnea to conduct war. . : · , · . 

preempttns ahould Con,reu act. becauae of t.he ~ cllelal review u dllpoelU.e of queatlona of author- ~ Th military have been co-opted aa well 
Court·• canon of construction f&vortns a-rold&nce of i; ltJ, lnumuch u Memben of Consrea muat lnde- • ·. · . .. e • ' 
constltutlon&l co~ throulh 1tatuto17 .con- . · pendenUy . Judre whether the ea~.11 ,wlthlm ; Into slvinl lip eervlce to arms control. ln­
atructlon. · ' · : ' · • • · · •· • Consrea' power; Article VI. cL I . . · ' · · ·· _ stead, they should be the first to point out 
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S9387 
recUy> more than 60 percent of the out- . Mr. · President, I move to· tabie• the • In recent years opponenta of apart-
1tandinr votlnr securities of the business amendment which I JU1t offered.i .1~ -~· - held In this country have aou1ht to 
'~~~P[~bnlted Stat.ea penon beneflclally . - Mr. HELMS. Mr. Prealdent,-1 ask f9r : compel American firms from doln1 
owns or controls cwhether directly or indl• the yeaa and nays. 1 · •·•• · , .. ~~_. · :. __ , '. • bualnesa with or In South Africa. The 
rectly> 25 percent or more of the vottna ae- The • PRESIDING·-- ~- OPPICER:r'Ys movement haa . taken ·a variety of 
curitlea of the bualneu enterprise, If no there a sufficient ~nd? There 18 a fonns, lncludin1 shareholder corpo­
other person owna or controls (whether dJ. sufficient second. i~ . .-,. ~ ..... : -·'· :·, . , . ,4r , ... · rate roveman~ resolutlons;"consumer 
rectly or Indirectly> an equal or larrer per- The yeas and nays.were ordered, ~ ·:.;. boycotts of South African products, 
centaee: . · .' The . PRESIDING OFFICER . . The and most prominently threats by gov-

CC> the bualnesa enterprise la operated by question • la on ureelna to the motion emments, labor unions, and other 
the United States person pursuant to the of the Sen,-tor from Wyoming. The prominent institutions.. to withdraw 
provisions of an exclusive m·&D&lfement con- yeaa and nays have been ordered and funds Invested In firms or banks doing 
t~; a maJority of the membe~ of th~ the clerk will call the rou:.. ·. :. . ·, . · · business in South Africa. The dlvestl­
board of directors of the business enterprise The assistant legislative clerk . called ture movement la an important means 
are also memben of the comparable 1ovem- the roll. , ..,.. ., _ .. • - .· 1 , :,. . . . , . by which Americans show their oposl­
inl body of the United States person; . . Mr. SIMPSON.-I announce that the tion to apartheid because American 
· CE> the United States person hu author, Senator - from Colorado [Mr. ARM- businesses play an important role In 
lty to appoint • ·majority of the memben of STONG], the Senator from Arizona [Mr. South -Africa's economy, and those 
tbe board of dJrecton of the business enter- GOLDWATER], the Senator from nxaa businesses depend upon Investments 
p~; t~e United states peraon baa author: . [Mr. GRAMM], the Senator from Plori~ from public and private pension funds. 
l\y to appoint the chief operatin, officer of da [Mrs. HAWKINS], and the Senator Divestment ·from companies doing 
the business enterprille. . from Alaska [Mr, . MURK0WSKI] are business In South Africa has been 

C6> LoAK.-The term "lo~~ Includes an necessarily absent. ·~~ • · ___ , . .. • . .. adopted by private organizations as di-
extension of credit as deflnea in section Mr. CRANSTON. r"announce· that verse as Yale University the National 
~:~~~>~f the Cr-edit Control' Act <12 ~c,:.__ the . Senator. from Ohio [Mr. OLDNJ, Council of Churches, an'd trade union 

C7) Bm:-The term "bank" means:... It' the Senator from Illinois [Mr. SIMON], pension funds. These private actions 
~ CA> any depository institution as defined and the Senator from Mississippi [Mr. do not raise the preemption legal 
In section 19CbXlXAl of the Federal Re- STENNIS] are necessarily absent. Issue.-
serve Act C12 U.S.C. 46HbXlXA», , ., - The , PRESIDING OFFICER. · Are It ls .divestiture by State and local 

CB> any corporation orsanlzed under aec- there any other Senators in the Cham-, governments of funds Invested in 
lion 25Ca> of the Federal Reserve Act Cl2 berdesirlngtovote? - :·· ':'. 'n •• '. • firms doln business in south Africa u.s.c. 611 et seq.>, The result was arlnounced...;.yeu 90 1 · · 

<C> any corporation havtn1 an a,reement • · • that has been criticized as unconstltu-
or undert.ak.in1 with the Federal Reserve nays 2• as follows . . · .. , . •·· • ~ ·- ~ ,., tlonal by the opponents of such ac­
Board under aection 25 of the Federal Re- -- .- - ,,.,, CRollcall Vote No. 148 Le1.J .;J ' .- , ~ tlons. State divestment and In partlcu­
serve Act <12 u.s.c. 601 et seq.>, and - . ,: .;, ., .. .:: ·••. · --.~ ,:,,, YEAS-90 _ :· •. · ~: - -""•:-.'. '. lar State divestiture legislation, critics 

<D> any bank holdin1 company u defined Abdnor "1- \ '; ~,.,..;Porcl ·· · • .. J · Mcciutt :-'-' -~'-'' contend both violates the foreign 
In section 2Cal of the Bank Holdlna Compa- Andren ·,t .~.-, 0am :;,1,!,,.-.!, McConneu· •,11 comme~ clause of article I of the 
ny Act of 1956 <12 U.S.C. 1843<a». B&ucua , .•• .'.t'..:.- ,aore : ~- '1 : • Melcher • · . • -. 

C8> BustNESs ENTEllPRJH.-The term "busl~ Bentsen . ., -1~ .,,. Oort.on , .. ,,. ... ,.-;; Mitchell .-~ . :· . , _Constitution, . and Intrudes upon the 
ness enterprise" means any oraanlzatlon, as- Biden .:-~ orus1e, - ,:: . :,Moynihan .1 .• 1 impliedly · exclusive authority of the 
&0elation, branch, or venture which exist.a Bin1aman Harkin >:.,_ •i,:. Nlclr.lea · - , • . ,-:_ Federal Government to conduct for-
for profltmak.ins purposes or to otherwise =~wtta :~ ·. ::!h t:'-. !Ii~:-=•~·. ·, eign relations. No suits, however, have 
secure economic advantaae. , Bradley •. ·,;., .· Hatfield"' ~~- t Pell . - · - .been filed to challenge the actions of 

<9> BRANCH.-The term "branch" · means Bwnpera1 .:-11.~ Hecht • ' !; .-.•~l Prealer : - .- · ~ the several States which have divested 
the operations or activities conducted by a Burdlc1t ~~1.en Ben1n·..;;-1_ ~:'°11; :L Proxmlre :- · · n In some fashion. These include Con-
:nn~e~ t~!!:~:~~~!

1
:1p!1a~~~~ ~~:~-<,~•;:;t:\ :::. .-,,,,.:.;~/ ~::ie. ~:-·;,~_:-; ·.: nectlcut, Iowa, . Maryland, Massachu-' 

porated entity. Chllea , ,, . _.,, Bo111np ·'Y'?.•: Rockefeller, ,., 1._. setts, Mich_lgan, Nebraska, and Rhode 
ClO> PouT1CAJ. ••.,tsoNn.-The term "pollt-. Cochran , . Humphre1.'.ft1 _-:-Roth ·· ~ ~-l.\ .~i Island. The Maryland attorney gener­

lcal prisoner" meana any peraon in South =ton. ,., .. ~:!:C,n ·,r,. , i,' Ru~-?"' · al's office In May 1984, concluded that 
Africa who la incarcerated or persecuted on D'Amato . . : -,,.-· Kaueb&um~•., ~'. =:' .. • :,: . 1 Its State law would survive a constltu­
account of race, reli1ion, nationality, mem- Danforth_.._.. ... ~,, Kut.en . , , i;,-1 Slmpeon .,_: r . : tlonal or other legal challenge. The 
bership in a particular social ,roup, or pollt-· DeConcinl •:·-:n- , Kennedy ''.) '· .. • Specter •,;- ·: n law firm of Caplin & Drysdale also 
teal opinion, but the term "political prlaon• Denton ---- ~~ '! .. ·.• Kem, ,., _.~ ~;: Stalford :.;:•_;-,: :i concluded in an April l985 legal memo ~ 
er" does not Include any person -who or- Dixon . -·; ••.: f · Lautenbers,..,r: Stevena. • ~~- q 
dered, incited, uslsted. or otherwille partlcl- Dodd -,,;,; .:.il-1.LuaJt ,,i -i.:rJ:~ _.Sy11UN1 ' ;;. .·•· • that State divestment laws could sur­
pated in the persecution of any person on =enJct• .. ·a,:: \="1.11~-:-t:~~~--! •: , vive a legal challenge. I would like to 
account of. race, relitrlon, nationality, mem- . Durenberser ;.. , .Lc>ns ·"' =-' · ~, . Wallop , .;Jt.';··... ~ert those opinions In the RECORD. 
bershlp In a particular social ,roup, or pollt, Eaaleton _,.:;. . i.u,v : .;J~ - ,,. warner ~""'' .11J My concern Is that some court might 
lcal opinion. .·.. .. Eut .. ,.; ,i ,-r. Mathlu··.- , ~ '1-7.':. Welcker ---•1 :0 , , find that the legal situation is changed 
SEC. IL APPUCABILITY TO sv ASIONS OF ACI'. ·: , · : Evana < :c. · . °J', '- Mataunan:t!:i ~ Wlllon ,~:.-; : :i by the passage of s. 995. 

Thia Act and the reautationa Issued to Exon · -,h ~ -· :. MatttnalJ .,i;i~JJ:_Zorlnak)' :,~r::,~-;.1 · The Federal Government has the 
carry out this Act shall apply to any person · · - •.-. .. , .,;_;~ •~; NAYS,-;-2 :r.:·.'~ .'• : · ·,_':J e~~ power to preempt State and local laws 
who undertakes or cauaea to be undertaken 14 tzenb& ·, , 'Ju 1 .. ... ,.l}~ 1.1 : ~it,~ -'-! 
any transacUon or activity with the Intent e . . um .. :-. es e :'.,.-.~.fa .~\} '...i '.:; -~.·.: . under article IV, section 2 of the Con­
to evade this Act or such rerulatlona. , .. , .; -. . ·- , ' :... NOT VOTINO-8 v • :s :c · -i: ;, stltutlon which ls known as the su­
sr.c. 11. CONSTllllCTION OF ACI'. • , ,. . , · Anruitrona · oramm .- . -~mm:on-'· :~: .- · .! premacy- clause. Thia clause provides 

Nothtn, in thla Act shall be conatrued·u Glenn · · ·"f",; Bawklnl , : :,;,s,, Stennll 'Gi# -·J that the Constitution and laws made · 
conatitutln, any recognition by the .United Goldwater .• ~l::: , Murkowakl~ · :,,. .-: :~;~~ pursuant thereto shall be the supreme 
States of the homelands referred to in sec- So the motion to 1a; on the le' law of the land-and contrary State 
tlon 14C3XC> of thla AcL . , . . .. _ . amendment No. 522 was agreed to.-- - laws are Invalidated. The issue In any 

Mr. WALLOP. Mr. Presldent;· ··on Mr. LUGAR. Mr. President. I -,,·e preemptive case ls not what the•Con-
behalf of Senator HELMS and myself, I to reconsider the vote by which the: gress has the power to do, but what 

· send thla amendment to the desk and motion was agreed to. ,._• : _ ;_ . . ,. Congress has done. Where Congress 
would state to the Senate that It la the · Mr. DOLE. I . move .; to lay . -tl\at has stated In Its statute that State 
House-passed blll, on which I think motion on the table. ., , .. :. .r.· · · _:· , laws on the matter are precluded, the · 
the Senate ought to have an opportu- · The motion to lay on"". the .table~waa' courts experience no difficulty In pro-
nity to express itself. It la different, as· agreed to . . ,..., .,. , ---~-•.,. ,.,, .-,i. : . ~ _., , . .. •- • nounclng the Invalidity of the chal­
everyone knows, from the · version·. -I Mr. PROXMIRE. I have a· qut!lllbn· lenged State laws. . / 
which the Senate has been ~orkingof Senator CRANSTON as ·the :llbor .., Although we have .no · Intention of v 
on. - : ·:1 __ :1 ,:_;;, --: .:: manager ~f ~- 995, . ·-;~.-l~:;.'.:fi-. _-•:'•-- ,:,1 preempting State divestment laws I 
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am concerned. u · noted above. ·· that ne.· In wzttlnr that It' doel•'not have any . tta own· funds, 1hould be treated u • market 
IOllle court mlaht conclude we meant direct loam, or "foreknowled,e•,c,r an, tndi- partlctpanf and therefore la ·not 1Ubjeet to 
to do so by puslng this bill Do )'OU rect loanl, outatandtn, to the lot& awnt commerce clause reatrlctlona. Thia II true 
know of any · intention .. to preempt of the Republic of South' Africa or to any mm thourh the statute result• In• ltmlta-

natlonal - «,rporaUon of the Republic of tton belnl placed on private flnancl&l lnatl• 
State divestment Ian? ·-: 'i- • ""i :• ·• : • · '' ' !· South Afrlca.• The bW maltM an excepUon . . tutlonl u a condJtlon of acttna u a deP011· 

Mr. CRANSTON. ~t me .. ure the for loans made by rorelsn or out-of~.for~tate fund•. · •• , .. · -i·,_; 
Senator, we have no such Intention ln nanclal lnltltutlon• without the putlctpa. :. ~- ~-- ·: IL nDDAL PUDIPTIOR ' -

✓ thll bill otherwlae the Senate would tlon of the IUblidlar, or affUlated corpora- . · · . 
have put a preempt.Ion proylalon a -Uon with which the flffldl are to be depoelt- Under the Supremacy Clau.se, State law 
the bill. __. 1 . .• ;- ~ • • ~ . • • ·- ~~ ,-, ed. The bill further lll'OYidea Ulat It does DOI mutt 7ield when It la lncon•latent with or 

We have no intention of compelllnc appl)' to loam made prior to the effective lmpatn the palley_or prov1a1on1 of• treaty · 
I S to .. th Ir in date of the Act. which bu been delQed or of an International eonn,act • &Sl'H-

sovere gn tates .. eep e vest- unto January 1 l981i . . menL Vnttetf Sta.tel 11. P«nk. 115 U.S. 103 
ment funda 1n companies that · the The comUtu'Uonai laues preaented : bj (1942). we haft examined treaties In force 
States acting pursuant -to their own Rouse Bill 1261 are eaenUall:, threefold: with the Republic of South Africa and find 
constitutional procedures, have decld• . <1> Doel the •tatute conflict with • the no conflict with BOUR BW 12~. 
ed they do not wish to invest in. OtJi· Commm,e aau,e.-u.s. Oon•Ututlon, Art. 1, We have allo considered whether ROUIII! 
erwtse the Congresa la requlrlna a 111 • +-~ , ;~·- "' ::-o : ·o , ..- - , .. , ., ,-,..-. . BW 12'7 would conflict with the ExPort Ad­
State against Its will, to be a party to Cl) Doel the atatute eontn.,ene federal mln11tn.tlon Act, Ml u.s.c. 12401 et-,. or 
the perpetuation of a aovemment 1n law, ,Jn YiolaUOD of -~ Bupremac1 Clt.ule.. · 1n particular the provlllom of I H07<c> 
So h Af I th t b 1 d ArL VI Cl. 2? , ·. which preempt certain state Ian pert&lnln1 

ut r ca a Y aw man ates <3> ~ the •tatute lnfrtnse on the feder- . to "putlclpaUon In compliance with, tmple-
the majority of Jts cltlzena to be de- al forelp affair• Po'Wffll? . . • mentatlon of or the fumilhlnr of Inform&• 
prlved of basic political, JIOclal and . . . . . ·• ·. , . ,; . • tlon reprdln1 restrlctl•e trade practices or 
human rlahts solely on the bull o~ · · Whll tbe1• u~•~rou:acssta•-CoCL&vsus :.~. ·: .. .... • boycott• fostered or lmpoeed by forelsn 
race. • . . · e u.ucu ._ DI t .... on. ACt. countrtee aaratnat other countrlee." Because 

Our soverelrn States have a right to I. Ser-· 1 empawer• Con.,_. to resulate state tnveatments would not appear to be 
manage their own finances and to de- commerce wtth foretsn nations, and &mOJ'II export• under the Export• Administration 
termin h t ti ltl th • ill bsl the leVeral states, It II well •ettled that the Act. we do not bellen that BW 1287 offends •. • e w a ac v ea ey w au • •tates mu also re,ulate commerce except 1n ·"· 
dlze, and choose with whom they wish areu preempted by Conrreu. In 10 'dolnr, the atatute. Nor do we .belleft the at.ate la . 
to deal In the marketplace. · th s•-•- ·mu•t .... , th 1oca1· lnte...... 1ubJect to the forelsn boycott prohlbttlona e ....., .... ance e • .,.~. of I 2407<a> or that this particular lesl•la-

The courts In conslderln1 preemp- · with the .burden on commerce; u well u tton wu strictly Intended to Implement or 
tlon cases have always recognized the consider lea burdenaome &lternatlYea. Pi1" participate In a bo)'COtt •fostered or Im· 
distinction between the State u a u. .Bruu 'Cl&tud&, • lfl4. 42t U.S. ~H <1978>. posed by forelsn countrlee asatnat other , .,-. 
market participant and the State aa a Furthermore, where the State enter• the countriee." Thia position II IUPPorted by . · 

• market regulator. While · the state market place u a participant, It II not sub- Boward Fenton. of the Anti-boycott DIVI· 
should not be permitted to com ... 1 Ject to the u•ual Commerce Clauae restrlc- · lion of the Commerce Department, who In-

... ~ tlons. Huohu 11. Ala4urfa Scn,.p eo,,,,., 42' • f that th ffl bu vi ed th companies to get out of South Africa, us 794 u9-u, Late h · nflrmed onm ua e o ce re ew e 
It should not be prohibited from th .. h 1-''-· f ·A•- !~ .. ~ve coln D- . Connecticut and Dlatrlct of Columbia stat-e o ...... o <=a, ..... a -..-. .. p. ...__.. ute•• and bu made an Informal determlna-
taklng Its own investments out of com- - Inc. 11. Sta.te, 447 U.S. 429 (1980), the court Uon that auch statutes have not been paaed 
panles doing business there. The State . described the distinction between the State In conJunctlon with boycotts by forelsn 
In deciding where to deposit It•· own u market participant ~d th~ State u countrlea and therefore are not aubJect to 
funds should be treated u a market ~ket reru}ator wu · the anti-boycott provlaion• of the ExPort 
participant. It ii In the interest of the · · ' · coumeled by considerations of state Administration Act. 
State aa a financier to Insure that Its :v:'J~e ,:

1
~:f ::!1J!.ta~d 8;= ,, nL TD roJtUow An.uu ,owa . , · 

Investments are conducted In a BOClal- . recosn1zed auht of trader or manufaetarer, < While the Constitution contain• no apeclt­
ly responsible manner. An Investor la e~a,ed ID · an entirely ·private bual.neal; le srant of pc,wer to reru)ate foreign affaln. 
normally responsible for the use ·to freely to ezerclae h1a own tndependent dla- lt bu been 1'eOOIDlr.ed that such power, 
which his funda are put and the Con- cretlon u to · partlee ·wtth "Whom be 'lr1II atemmlnl from national 10verel111ty, rest• 
gress should not prevent the States deal." Id. at438-439. · ·1 

.. ; .. : '· .' · : In the Prellden\ and the eon,-. hra 11. 

from actlna like other investors , in The most recent cue In thJa area la Whit. Bt'0107ldl. s&e· tJ.S. 44 UHi>. Thua. eTen 
that regard · ·. · •·. . . : .·. 11 • .llauoduiadt, Cc11mcil Qf Con,L Em~ thourh not eTery .iate law which bu 8Clme 

· · era. 103 8.Ct. 1042 <1983). In that-cue tbe effect In foreign countries ta fot1>ldden. such • 
Divestiture la purely a proprietary court upheld an executive . order of . the Jeslllatlon ltlll may not repre•el'lt an Imper­

action and Involves neither regulation mayor of Boston that required that work mllalble lntrualon Into forelsn affaln.. Clark 
nor any other Intrusion by the States crew• on eonatructkm projects funded ~ 11• Allffl. 331 u.s. &03 <1947>; KSB Technical 
Into private affairs-and the Federal the city eomllt of at leut half Boston rest---:- Bala Corp. 11. North Jnse, Dutrkt Water 
Government should not interfere with dents. The court found that the clty •• SUJ1J>l'f Com'n, 381 A.Id 884, 898 <N.J. 1977>, 
It. ·; · acting u a marlr.et partlclpant, and In llcb& t111J)eal dufflilled becau,e Qf 1tttummt, 435 

Divestiture la not ·a matter of · the of that finding, declined to consider the U.S. 982 <1978> <upholdlnr constitutionality 
Nation speak.Ina with one voice oh for- Impact of the executive order on lntenrt.ate of New Jersey "Buy American" statute, 
elgn policy-but rather with the rlaht~ commerce.-Thia characterization wu made. notln1 that the federal constitution permits 

. despite the fact that the city, In chooetns eertaln regulation which does not "demon­
of the State, acting u a market partlc- the parttea with whom It would deal, had atrably" result In a direct impact on foreign 
lpant, to decide where ~~ .•a:nta It.a pen- bnpoaed hlrlna limitations on private firm• affair• >. And state statutes have been ltruclr. 
slon funds Invested. ,. ., ·· · .. ' !: ·' ' · u a condition of obt&lnln1 public construe>- down u confilctln1 with the foreign affairs 

So let me usure my 1!8teemed col- · tlon contract•. WhUe. nJ)T'CI,· at 1049 <J. power. In Z8CheTnto 11. MUlff, 389 U.S. 421. 
league, the senior Senator from Wla-, Blackmun dlaaent>. reh. dffl. 390 U.S. 974 <1968> the court lnvall­
consln that the Senate hu no lnten- While Home Bill 1267 doea affect forelsll dated an Oregon probate law condltlonlnr a 
tton ~f preempting auch action by commerce tt la clear. under these declat~ nonrestdent alien'• right to inherit from 
State and local goverunenta. .. · .. . , ~ ~ --~e,.~~~}•}~~.J~~ ~~-pad, Or-econ resident.a on the alien'• ability= 

There being no objection, the mate-' ------°':'! •i· ~ ~--. , ": :: r . •rI! ~w.,;.; .:r~~ · ••& e~n1~\f1ta~:i~~na~ould reciprocate 
rial was ordered to be printed In the . · • etmtlar letlal&tloo bu Ileen puaed In ttber Jo- . •. 1n lnvalldatlnr the Jaw ID Z.chnntg, the 
R -oRD as follows· , • · • · · · .. - · · rladlcttona. am~ them CoonecUcut <Conn. Oea, · 0n 

""" • • · , ' · • ' ·.•· · ' ··•· ' · · 8t. 13-t:m: 11.uachuaetta fllaa. Oen. i.n AnL court voiced two separate concerns. e 
Hon. H1111RT HuoRD, · · ·,. , a..1 ,i ;. ·.'.,·• ,,:,o. ~ Ch. 12 t 2J<l><d><Y1>; Mlchlsan <11.lch. Ra •n. 11et oonoem was that application of the ltatute, 
Go~or of Marnarut. . · ' 11. 1 •.• ':Lt, ;-...' : Tit; Nebruka <Neb. I.elk a.. u ; Nth LeslL. x and othen lllr.e It. had Involved Judicial IICMI­
Stau Hoiue. Annapou.,. MD • • -. · ' · -.'. , .,, ,,. · Bea. 11880); and the Dlltrtct ol Columbia (Prohlt. tiny "concemlnl the actual admlnlatratlon 

Daw Oovn11oa Huoaa: . We have re-i uon of Inveatmmta of Public P'unda In PIDandlll of forelsn law, Into the credlbWty of foretcn 
celved and hereby approve for conltltutlon-. lnltttutlona and Companie• mums lOU18 to • . diplomatic statement.a, and Into •peculation 
allty and legal aufrtclency Houae BW 1287: dotns buatnea ID the Republic of 8outh Ah1ca • whether the fact that 10me received dellY• 

· Namibia Ad of ltA. D .C. X.• a-ao 11:ff. 1/1/ M. , That bill prohlblta the State Treuurer from Amendlna D..C. Code Ann. 1 4'-Mi2>. Te the be.& ., er:, of funda should not preclude wonder-
depositing State funds In any financial lnatl- our knowledse, none of theae ,provialvna bave 11eca ment u to how many may have been denied 
tuUon unlea the flbanclal lmtltdtlaa cenl- eballensed. . · , -.. ; ; t : ' the rlaht to receive•.". The other wu that 
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the 1tatute u applied had a direct and 11,:. eral Constitution.• The ~natltutlonal aqu: . , To be aure; the Supreme Court hu held 
ntrlcant effect on forel111 countrl•.- anct menta a,alnlt ltate dlYeltment 'iestaJatlon · that, even In . traditional areu of 1tate 
could lead to ,epen:U&Slon for tha entire rel:, prlmartly on the federal 1)0Wer in the- · power, 11 atate law• ma:, be Invalid If they In• 
Unll.ed St.a1,ea, th111 affec&Jna foretsn rei... aras of commerce and foreliP affaira.• Th• .olve detailed' It.ate 1erutlny of forel111 na• 
Uons. . .. . ,. ,., _ ~ :. Commerce ciaue• ltmlta aitate•.-s:i-ar..io Uon's practicea- and have a .direct effect on 

While Houae Bill · 128'1" ,does, . to aome reru)ate commerce even 'llh~ Qlllp-ai hai; toret,n relattom. •• However, a 1tate doe1 
extent, represent a determination t,y the not ltaelf apoken on the llluea Involved. u 11; baNe.aonae power tow on the bull of Judr· 
General Assembly with rapect to tbe prac- the cue with state -fund diniatmenL• Bow• ment about ~ .forel111 country." Where a 
tlcea of the rovernment of South Africa, It. · erer where the state II a partk:1Qant Jo ths' 1tate 1tatute hu only "10me Indirect or Incl• 
doea not call for the level of State lntrualo11 market rather Ulan ,. re,ulator the com; • dental effect In forel111 countries" It will be 
found repurnant In Zsclu?mig. The Impact. men:e clause restriction appllel, if at 1111. In. upheld.•• On balance, -the combination of 
or House Bill 1267 la cWlhloned to 10me a fill' leaa reatrtctlve .,., , The It.ate &ates. the llmited Impact of public employee pen­
extent by Its prospective effecr and by the on the ,tatua of a private 'ciealer me •-io ex• !don plan divestment on forel,n affair• and 
fact that only certain financial Institutions erclae hia own Independent dllcretlon u to ·. the fact that 1' would affect onl:, fundl of 
are affected. And, while such le,lstatlon, If _ .. 1 with h h will deal• Since the public or:1r1D" aupporta the view that the 
duplicated In other 1tatea, · does ralle 10me. _. • es w om e · •. comUtutlonal arsumenta a,alnat divest­
possibility of retaliatory action which would ~~n thla tia'r.1eatlo~ap::"' f~':._~~ ment leiblatlon are unlikely to render 1uch 
aflecl the entire country, that poulbllty fund ,dia c •- e~el--'•'~tJ pu 8 

__. letrla}atlon Invalid. 
seems no ereater than that presented by the ves .... en. ...- on on commerce · cla'Ule ....,.undl aeem, unllkelJ to aucceed. • , , · > , , • TD lrD!II TO UICOGJfIU asLIGlOUI . 
'"Buy American" law which wu upheld In •·- · · ·. · .,;1 : IIIICUIUBATION IN NOaTHDJI lULA,lfll 
KSB. One ba.sla for dlfferentlatlni Zacher• Other comtatuUonal challenee1 purport 
nfc, can be found 1n the dlfferlna nature of te rely on the excluahre· power of the federal. . Mr. DECONCINI. Mr. President, I 
fedeial power with regard to the acta In• · rovernment over toretan policy. State lerla- ' consratulate my colleagues who have 
vetved.. While the federal sovemment baa latlon requlrlna divntmen, . of public pen,, : put so much effort into the consider• 
tr&ditlonallJ left matter• of d~nt and dll• alon funds II not claimed to Impair any 1pe-• ation of Policiea and action designed to 
trlbutloa to the States, It eckild clearly aet . clflc United State• treaty oi a,reement In: : express the oppQSition of the United 
standards for Inheritance by nonresident volvlna' South Africa. ao there II no qustlon St.ates to the apartheid policies of the 
aliens. It Is more questionable wheth~of vlolatln, the 1upremac1 claqae.•0 , ,· .. , : 1 Government . of South Africa and to 

!
federal f?Yernment . could bar the Stcte. . Nor II there aerloua queatlon Utat··auch a . e1acouraae South · Africa to abandon 
rom cons1dermr IPYen fact.on when·lnvest- 0 statute would be Invalid on more smeral 

Ina its own funds. C/. So~ caroH114 · ";~ . rrounda u an lntrus1on Into an area.of for• those Policies. ~ firmly believe that the 
Reg_an. 104 s.et. 1101, 1984>. . -~ -~ ·, :, ellll policy reserved concluslnly to the fed- : administration a Polley of constructive 

Fuially, It I.ti important to note tbat thll · · eral eovernment.u ,.. with the commer·ce: engagement· has not worked. We must 
·bill can be seen as an economic measure, clauae atate acope to take ·action tlla hu . try a new and stronger approach, for if 
and the State's control over economic mat- aome 'Impact 00 International affairs 11 : South Africa continues to ignore the 
tera may Justify refUlations which, on their ,reater when.the lullea concern their own·, pleas from the nations of the world to 
face, relate to areas reserved to the federal Instrumentalities' economic activity than·. rid Itself of apartheid it wlll doom 
government. See Pa.c, Ga.t 4' J:lec. 11 •• St. h th J:t to act f · all their cit! · ' d 
Eaerg'II &sOMrcu conserv.~ 103 s.ct. i713 . ~~. e:, purpo . or_ . • • itself : to chaos and ultimate _. estruc• 
(Ul83). · . • '·· · · ·· ·~ <~ .: . . :-·, , c-~- "· 1 _; ! '.~;,, -~-: tion. .: ., ,, 

In our view, these conslderatlons .proYide . _____ ,:,. , ... ,i.-- ., ! ,, 1 :,J. ;:.:, .. ,; . However, · Mr. President, I believe 
sapport for the constitutionality of thla ler• porta at.aw "lepl 111taN, and lbou1d IIIIPPon •est-! that it la alao extremely im1>0rtant 
lslation, ment lerlalat.jou; au N. Y'.2d at It . .• .•. ;• . , that our nation face certain other 

Very truly youn, ., : ; 'McCarrol, ,uprup.41 n.iaun. , -:. · · , .· • ' problema of discrimination .that are as 
STEPHEN H . BAcas, 0 ;v~n::.:i~

1
=:.!t~r!ic.":,°:'!:'::: iD&Tained in the societies of other na• 

Attorney General. . . WMpi., Uu Dutrict o/ Col1111'lbto South..,._ In• tlons of the world as they are in South 
A Ruoar ro na: Nsw WoRLJ> FoonAnON vut1'1ent Act tD.C. Act s-4J Vlolatu tM eo-rce •AfrtCL .. I speak here today of the 

, Cl4Mae 0/ t/u Con,tfllltioft &lid t/u Ezchuf• Fnn-• · t 
<By Thomas A. Troyer, Robert A. Bolsture. , ai ~ tc> CoMIICt l'omvn Rd&tkml <.JAL u, · nation of Northern reland and the re• 

· . . Caplin ~ Drysdale, Chartered> ... . . :· 19&4>. bereaftu "CRa Memorandum." Ho--.s; In . Jtgtoua dlscrlmlnatlon that has not 
., c. sTAn LEGISLATION ·, · ·, · WitJu,s, ""' Ctrcult Court cllllnlaed oonaUludanal . only caused Catholics and Protestants 

challenaea to the New York lealll&Uon autlladllns to I i l Inst 'Reactlnr to the restrictions of traditional the fund'• -purchue of the eit, bond.I. wJila' the · comm t \ Vo ence aga one an• 
trust law, a number of stat.ea and cities have F.Qu&I Protection Claule, the eontnct Cl&-. and other but Which has caused economic 
enacted lealslatton t>arrlna lnveatment of the Due Proceu Clauae UT P . Bupp. at 1211. . . . hardship for the Catholic minority in 
st.ate funds In South Africa.• The forma of •u.s. Co.mt. art. I, 11,.d. a. Th• C091Utu&1aaem- all walks of life. 
leatslati\'e action vary widely from t.he Con- ~ :;e:t«::::: =:,:~~m:_ ~ ~or:. Now, there ts no doubt that North­
necUcut adoption of the Sullivan Principle&' . •&ate lelialaUOD aff.i:tlne Int.eat.ate ~ - em Ireland does not have the strategic 
aa one or the statutory criteria for Invest- ' mu oni,, aerve a w1esltlnw• 1oea1 purpoaaw Chat 1m · rtance to the United States that 
rnent aelectlon. to the brou e:1.clualon reao- : outwelrhl the burden tt tmpoaea. ~ 111. avce Po 
lullon pused by the District of Columbia Chvrch Inc., •~ u.s. 13,. 1u Ull'l0>. cieutr. the· South Africa does. Northern Ireland is 
Council. . _ . . pUl'l)Oae of dt.eaunent II not prtmartl)' l«-l. al· not a pivotal nation In a volatile cont!• 

State tegtslatlon requiring divestment of tt»urh arsuahlY.r atate clveltment l&wa dllll •rv• nent.- However, I would like to think 
public penaton fundl la, II constitutionally the atate·• Interest III the --mon1---tn•e1tme · tlll'tt.a that our action here today ln support 
, rd 1 te d f f th f d · fund•: L&wyen Committee for Civil Rl1hta llllter . 'a 1 . • comp e e ense or e un man--- i-. TM ConlNtvNoMltt, Qf srau- •u ~ Df•• .of antlapartheld action ls motivated 

aaei:a aub,Jeet to- It. However, claiml ha Ye -m- .r..~1at&o11, memorudum. Ausuat.iat. '· · not because of strategic reasons but 
been ad\'anced that · 1uch leelslatlon. II un• . , W1lU..,. Muac11-,e1u Cov!ICU of eouerwtfoll b f ral in i l th t 
constitutional under the 1t&te • or the fed• Km1>I011era. 103 e. et. 1042, 752 JJ:d.td 1 llllllU<tn•· ecause O mo pr c P es a our 

: . .. .. . . - : :~-- ~-: ... , vah1n1 a Boatan ett, ordlilanc:e requtrtna tlu&dt1' Nation has attempted to follow since 
----- - · · · c · :- ' . ~-' •-:- ~ ·:· ... , ·- fUDded COMtructlen preJeet.a employ at teaa half Its creation·. Therefore, Just as we are 

• Amoqr them. c«inectll:uC: Cann. Qe11, ., St&L .. S.ton realdenta; the coun found ,h&i the d~flad , . 
Ana. 13-U<fl 1Weat. Supp. 19811: Muach\lletla: : a --proprletar)' .. role ID the -• uMI der to .-::;_ ~ · ... . 
Masa. Oen. L&w1 Ann. ch. 32 I 23(l)(d)(vll: Michl• , apply the Colllmerce Clauae); ae-, lac., a ,ll&t4 u O.rcta " · 8&11 ,.,.,..,..,. MdroJ)OIU&11 7'nuuil 
1an: Mich. Comp. Laws ti 2!i.14!i«!it. 37. H021l><Bl; - U1 U.8. 421 · 01181); DB ftcmltcvl 84ler CO. 11. Alilhonl11, 113 U.S.L.W. 4135 (U.S .. Feb. 111. 111851. 
Nebraska: Neb, Lerta, Rea. 43, Nth Lecia. :act Sea. ' .Norlla Jnae, ~,_ Waur .SvJIPlr Co.:, 7& M..S. 2'12,·- M Z.Cllemfg 1', Miller, JU U.S. IZI f1'UI. 
Our. 31, 19801. Cltlea which have divested Include -381 A.ad 77' <19'17>, a~lll cl~ Uli a.a, 182 ' u E.g., a atate court CUI eomlne the falmesa ol 
the District of CoJwnbla: Prohibition ol Invest,. . (111'111 (applyln& atau "proprletaq .. fllle to .f-1sn the lqal Pl'QCfU of • farel111 counr.ry In decldln• 
menu of Public Funds In Financial lnllltutlona &l\d commerce 1. . · · · - . • •. whether to enforee a Jud11,111ent rendered In that 
Cornpanlea llaklnr Loana to or Dol111 Buslnesa In •a.e- /114 a S'l4u, .44Tl1.8."42t, 4111-1•·~,; coontry. J. %«11« 6 Son, Ll4. "· Grundla~·• Bank . 
th& Republic of Soutb Africa or Namibia Act of iiuottna ,VnfUd B&&lu. p. -~ 6 ,_.Co... JIIIO ll.S.. Lt1'., 17 N,Y, 2d 120; 3'11 N.Y. 2d 1112. 333 N.E . 2d 
11183., D .C. Law li-50, eff. 3/8/114, amendln1 D.C. · 300.-307 <111111). • ~ , . . l 111, -cnt. uniad. 423 U.S. IN <1117111; Lawyers 
Code Ann. I 4'-342; PhOadelphla; San Franclaco:-. •su for the MIile .,.-unwit ref11ttna a ·.;_..oe .comm. Memo. ,vpru p, IO, n.4. at 12. 
and Wllmlnston, Del. · • clauee challenp, Muyland Att,-.- Oen. OplrL rater - u Cl4rA: 11, A~ 131 U.8, aos <111471. 

•,Sealll'()M 1', Llt,Uf, 3T N.Y.ld 110,171 N.YA2cl . UHt>, ,eH011UBUl ,nz.-,;;;. ,1) :,.:, • · "·· · · ,. , ... . SH 1WO Pe. Gu • Elec. v, SL •nnv, R~ 
711 Ull7~1. hwolved a dlallenn under the IIClll·lm• :· .. U.S. c~.111- YJ.; i.,•. eoa.n. .«em;..,_. p, -- ConNnL. 103 S. ct. 1713, 1727-1721 (111831 . 

. palnnent clause of the Ni,w York ComUtuUon to• -. Ill n.4, a.t2L., .·.,, · . . -,, . -~...-,-~ .••· ,,-.; ,. ;,~ .4 .• . Unlike the "-.flacatol'l' .. Oreeon atatute at Issue 
state In mandatllll the tnutee of M!ftral nate em-,; u z,c1ren1,v li: ·Jf'fflff; 111':tJ,& m: .rt:A.. iclllded tn Z.cli4"7!W 11, MUler, dlvstment lea.lslatlon 'does . 
Plo!IM •tlnmellt -Lema to Wy mwalclpa& bonda.-, HO U.13. 8'4 Ut61l . • · ·. · · · ,, .... • ---••1 • , • , • • not. tntrudt' on the private property rlrhta of for­
The court dLllnlaed the claim ea the around that.. ..XSB 1'1cllldcsl kles ~•·NUICll,.,....lluL·, elp-naUonala alnce tt ·conc:erne only a etate'a In• 
the Je~IIILure could --realrlct the c1aaea of 1Dv~t.t . W4ur_ .SvJIPI• Co-. 'II •.J.- ·272. .111 AUll ,Y7.i , ¥Ninlenl oL. It.a own funda. Law. Comm. Memo. 
mems a trustee could make, 1 holdln& that •ui>::t <111771, .Rec~.!/~~.1~! ~•!!31:33'~ <.r..'1.i ,;t ·• IVJ>nl ~ - IO n.4.at 27. :, : --: . , _ : 
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volvea this Oo~ermnent ln the ln~mal . Afrbl :_who are" -~i: on. tbe-~a-··, iihot the ' Intention of thb Sem.tor)n :·- . 
affatn of another nation-one that ts Uon of thll brutal 11stem. ·,i::.1':_;-::i.Tf ! f i-:; . vottnr for this bW. · : ·=-:1 

• .- . s,- _ ' ' · ·_ .:: 
strate&ically Important to ·the United · · FfnallT: : Mr~-· Preaklmt, :- t ·am ' eon-· •t' 'I'he legal Issue uiat would be nJaed 
Stata because of it.a itlobal location ·cemed aboUt the aelectlft morality of ·_·by the critics of these local ·efforts 

~~~ 

and vast mineral resources. It. la a IOV• . attemptiJJc to lmote sanction. a,a1nn , would be whether a atate statute deal­
emment friendly to the United Statea only IJOID.e arovemments whkh abrfd1e lnjr with 11_partheld would in fact ~ 

-In a troubled and lncreulngly lmPC>l"t - fundamental ·human rtgbts, while we · preempted by this Federal statute on 
tant area. of the world. and ,hta c:oun-· remain ailent,al>oat wholelaJe murder the rroimds that such a local statute 
try should take care to ensure that lt ·anc1 brutality. CODducted l>Y other re- would be. an Intrusion In.to an area of 
does nothinr tlw would Jeopardize it.a stmea which. are .openly hOIWe lo Ule foreign pollcy reserved exclusively . to 
own security Interest In thu relk>n. ··,· Untted8tatel.' '..::•'.Y.f1,J . · •·~•.:.: ·•·-.· · ' .'.!: i · the Federal OovernmenL ·· 

More Important. tbia measure ~ While 1 : do not · advocate that the It Is clear..:..based on the Supreme 
Jy involves the Congress ln Ule formu- Cong-raa ~ a. foreign PolJcY ex- Court's decisions In KSB Technical 
latton and Implementation of Amen- ecutor. l believe that we shou1c1 · be Sales Corp. versU8 North Jersey Dia• 
can foreign · policy-a responalbllltl' conmtent in om expreaskma or moral trtct water Supply Commission, 
clearly reserved to the_J>r:esldent under outrage. Abridpment of human rights handed down in 19'17, and In Reevea 
our system of Government. · . : la wrong wherewer It occurs. and If we Inc. versus State, handro down In 

· President Reiean. who bu also pub- are prepared to- act · against Sou.th 1980 that the freedom of. · States to 
llcly repudiated the policies of apart,.. Africa, then I would hope that we take• action that baa some impact on 
held, ts working throueh diplomat.le would remember that Yiolence and op- · 1nternatlonal affairs Ls much greater 
channels In & quiet, but effective, way pression are · routine and well-eat.ab- when. a.a .with investment of State 
to bring an end to these -tnJustlcea. limed pracUcea ~ the ,Sovt~ Union. moneys or pension f.unds, the isauetJ°_ 
Some progress has been made In -re-:: lta Eutem bloc . alliea, . an() 1n other concern the States own tnstrumental­
form.lng South Africa's _aystem--of corners of our world , • , -· . ;., . · ttles• economic activity than when the 
racial separatism. but all ·or ua_ ac-. For theae reasons,. 1 -urge my col- States purport to act for all their cit.l- · 
knowledge that more mU1t. be done to leagues to reJec~ . tb1a ·measure and . zens.1 . "·' " · · · ·· · · .. ; 
bring an end to this Intolerable. rally behind • more J!roductlve course . It, · ia .also clear-based on the Su· 
abridgement of-human rights. .r of action. Ii~ that advocated by Prest- preme· Court decision 1n Clark versus 

Certainly the events of the last ~v- dent Reagan. that will bring an end to Allen-handed down ln 1947-that, 
eral months in that country, where vi-: apartheid without Jeopardbln1 the ae- where a S\ate statute has only some 
olence has claimed the lives of many curtty of So~t~/Jrica or the-United. Indirect or Incidental effec\ tn foreign _ _.._; 
persons opposed to apartheid, should States. . . , . • · - countries,, that atatote wlll be upheld. . 
be condemned In the strongest possl-, : wmx Mr President. earll- on balance, the combination of the 
ble terms. These events also under-, erw~ we learned t.hat. efforts · limited impact of public employee pen­
score the need to end apart.held aa_ would be made to use this legislation slon plan divestment on foreign a.flairs ,.. 
soon as poosible. However. It ts not the:. as a vehicle to preempt St~te ~ _lQCIL\., and · the fact that such divestment ..;:."'~ 
responsibility of the Congress te> die- actions against aparthei<L - · · . Y. '. would, affect only funds of · public 
tate American foreign policy-especial-. Senators Rom and McCo:enn:u. in- ort~ .· SUPPorts the conclusion that 
ly one which threatens the economic troduced · two amendments-No • . -l33 such plans and statutes would not be 
and political stabUity of & nation_ and 4.35-whlch, lf enacted, would preempted by this legislation. . ,0• • 

which ts so important to the security . have :set forth the intention of the Proponents or preemption claim 
of the United States. Senate that this legislation would pre, h d • 1 . r Zsch I s 

While we can argue over whether empt any law. ordinance. rule or reiiu- . that t e ecis on ° em g versu 
the sanctions Included ln this bill latlon which ·in ' &n)' way' related to -~ller holds '!'~erwise. But unlike the 
amount to U.S. disinvestment in South South Africa or to apartheid. · ·· · ·-: · · - confiscatory · Oregon statute that 
Africa, all of us should realize that & Presumably these amendments were . was at issue tn that case, dtveStment 
ban on bank loans and a variety of' ·1ntroduced because· the ' sponsors be-: legislation does not Intrude on the prl­
trade embargos can potentially threat- Ueved that, without. them. there would vate property tjghts of foreign natt~n- . 
en the economy of South Africa and be no preemption. . . . . . all since It concerns only a a~tes In-
economic opportunities of Its ctttzeni..,. Those Senators were correct In their vestment of its own funds. · 
both black and white. . · · · : assessment that without · · a apeclfic ' · This Judgment ls confirmed by a 

Furthermore, this measure advo- · statement by Congress of an intent to ·· series ~f legal experts who have looked 
cates stm more retaliatory action In 18 preempt such ·.' local · legislation, the in~ this question. Thomas Troyer, a 
months If significant progress has not courts would not Infer such an . lntent:---pgrtner In the distinguished Washing­
been made In ending apartheid. and state statutes would be accorded a . ton, DC, tax firm on Caplin and Drys-

Mr. President, our own historical ex- presumption of legitimacy. - _. , · dale, has written a report which con-
perience shows that IIOClal change or· During the deliberations on this leg- . finru, this Judgment. The attorney 
this magnitude does not occur quickly· tslatton, a· series of . noncontroversial , general of the State of Maryland, In 
or with predictable regularity. It also ; amendmenta :·were accepted by the · resPonse to a request from Governor 
demonstrates that · the :establishment floor· managers on both _sides of the Hughes, issued an opinion letter: th!lt 
of economic sanctions, timetables, and· aisle. But the Roth-McConnell amend- · also reaches that conclusion. 
political pressure by outside sources ls menta on preemption were clearly con- . Certainly there . ts no intention by 
more often than not counterprod~-, trovenfal In nature. "They would not this Senator and I know of many 
tlve. · · -. -. . : ,.. ~ :· have been accepted, they were not or- ' others-that this legislation should 

I believe that this bill Is such an ap. fered, and they are not tn thia'·Jegisl&· _· preempt or ordinances or regulations 
proach, but more Importantly, I be- tlon. •: : ·: - . · .... ' - · · ' -·- · .· tha.t local, munlclpal' and State govern­
lleve that It ts the responsfblllty and And so, S. 995 will pass the Senate ments may enact on the Issue of apart-
duty of the President, not the Con- without any statement by 'the Senate · held. - · · 
gresa, to admlnlater such 11,Ction lf lt is that this law &, Intended to preempt Mt', LEVIN. Mr. President, earlier 
warranted. State and local laws relating to apart- . this afternoon I very reluctantly voted 

In this case, It ls the Judgment of held. . ·, · · · · · · · · '· : · · · ' . · to tab1e the Humphrey amendment 
the President, the State Department, · Ju tfl p,~ gf ;!!!; sus;e, state- and against the Wal_lop amendment. I 
and many other respected foreign ment· ~!.. :__ _ __ q n __ qty {fun· . support their basic thrust and will 
policy experts that this measure can , e a.w t this le la- •. Indeed cosponsor them if they are In-
accomplish little more than destablllz. on ·no o a troduced separately. As a matter of 
Ing a Nation of exueme importance to · n ae principle and as a matter of record. I 
our government, and compounding the ~~r®~~,~~~~gij~~ii:have supported sanctions against 
wrath of radical element.a ln South countries other than South Africa 
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which violate .human rights and deny · In addition, there bu been an a,ree- The reason I voted to table the 
their citizens full political partlclpa- ment reached early today among this Symms amendment was altogether dlf• 
tlon. . . • , blll's supporters to refrain from offer- _terent. I voted to table that amend• 

However, what we are faced wtth Ing amendments. A.a I indicated earll- ment because I ahare the sentiments 
today in the Senate ta the fact that . er, I respected that agreement by de- expressed by the late Steve Biko who 
the adoption of these amendments cldlng not to offer an amendmenl..af.. gave his life in the cause.Jmd struggle 
would Jeopardize the expeditious pas- my own which would have provided· · ·of freedom in South Africa. He said: 
sage of a strong unperlying bill, which that the President urge the Govern- The arrument la often made that the loss 
represents the Senate's most definitive ment of South Africa to abide by the of foreign Investment would hurt blacks the most. But It 1hould be understood ln Europe 

· effort to date to express disapproval of · principle of one person, one vote. In and North Ame.rlca that forelrn Investment 
the heinous ,policy of apartheid In · voting as . I <Jld on Humphrey and 1upport1 the present economic 1ystem or po­
South Africa. Passage of these amend- · Wallop, I am continuing to respect lltlcal-Injustice . • • . If Washlnrton ls really 
ments today on this blll would run the · this agreement, even though ln. these Interested ln contrlbutlnr to the develop­
risk of having this legislation -bog instances It results ln my voting ment of a Juat aoclety ln South Africa. It 
down with the effect that It will help against amendments with which I would dlscour&1re Investment In ~uth am Africa. We blacks are perfectly wllhnr to 

_ no one-not in South Africa or the in basic agreement and which I can auffer the consequences! we are accustomed 
~ · Soviet Union or anywhere else. support tn separate legislation. to aufferlnr. ,~ . : ,, 
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THE WHITE HOUSE 

WASHINGTON 
--- . ··--

September 9, 1985 

MEMORANDUM FOR DAVID L. CHEW 
STAFF SECRETARY 

FROM: JOHN G. ROBERT~ 
ASSOCIATE COUN~t'¥o"TliE PRESIDENT 

SUBJECT: South Africa Materials 

This will confirm my oral advice of this morning that 
Counsel's Office has reviewed the final versions of the 
proposed Executive Order, report to the Congress, fact 
sheet, and Presidential remarks, and finds no objection to 
them from a legal perspective. The final versions of all 
these items incorporate revisions suggested by this office 
over the weekend. The first two items were submitted with 
the approval of the Department of Justice as to form and 
legality. As you have been advised, 50 u.s.c. § 1703(b) 
requires that the President immediately transmit the report 
to Congress, along with a copy of the Executive Order, after 
he issues the Executive Order. 
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EXECUTIVE ORDER 
. ---- . . . -

PROHIBITING TRADE AND CERTAIN OTHER 
TRANSACTIONS INVOLVING SOUTH AFRICA -

By the authority vested in me as President by the 

Constitution and laws of the United States of America, 

including the International Emergency Economic Powers Act 

(50 u.s.c. 1701 et seq.), the National Emergencies Act 

(50 u.s.c. 1601 et~->, the Foreign Assistance Act 

(22 U.S.C. 2151 et~.), the United Nations Participation Act 

·c22 u.s.c. 287), the Arms Export Control Act (22 U.S.C. 2751 

et seq.), the Export Administration Act (50 u.s.c. App. 2401 

et~->, the Atomic Energy Act (42 u.s.c. 2011 et seq.), the 

Foreign Service Act (22 u.s.c. 3901 et seq.), the Federal 

Advisory Committee Act (5 U.S.C. App. I), Section 301 of 

Title 3 of the United States Code, and considering the 

measures which the United Nations Security Council. has decided 

on or recommended in Security Council Resolutions No. 418 of 

November 4, 1977, No. 558 of December 13, 1984, and No. 569 of 

July 26, 1985, and considering that the policy and practice of 

apartheid are repugnant to the moral and political values of 

democratic and , free societies and run counter to United States 

policies to promote democratic governments throughout the 

world and respect for human rights, and the policy of the 

United States to influence peaceful change in South Africa, as 

well as the threat -posed to United States interests by recent 

events in that country, 

I, RONALD REAGAN, President of the United States of 

America, find that the policies and actions of the Government 

of South Africa constitute an unusual and extraordinary threat 

to the foreign policy and economy of the United States and 

hereby declare a national emergency to deal with that threat. 
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Section 1. Except as otherwise provided in this 

section, the following transactions are prohibited effective 

October 11, 1985: 

(a) The making or approval of any loans by financial 

institutions in the United States to the Government of South 

Africa or to entities owned or controlled by that Government. 

This prohibition shall enter into force on November 11, 1985. 

It shall not apply to (i) any loan or extension of credit for 

any educational, housing, or health facility which is avail­

able to all persons on a nondiscriminatory basis and which is 

located in a geographic area accessible to all population 

groups without any legal or administrative restriction; or 

(ii) any loan or extension of credit for which an agreement is 

entered into before the date of this Order. 

The Secretary of the Treasury is hereby authorized to 

promulgate such rules and regulations as may be necessary to 

carry ou~ this subsection. The initial rules and regulations 

shall be issued within sixty days. The Secretary of the 

Treasury .may, in consultation with the Secretary of State, 

permit exceptions to this prohibition only if the Secretary of 

the Treasury determines that the loan or extension of credit 

will improve the welfare or expand the economic opportunities 

of persons in South Africa disadvantaged by the apartheid 

system, provided that no exception may be made for any apart­

heid enforcing entity. 

(b) All exports of computers, computer software, or 

goods or technology intended to service computers to or for 

use by any of the following entities of the Government of 

South Africa: 

(1) The military; 

(2) The police; 

(3) The prison system; 
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(4) The national security agenc{e~·; · -

(5) ARMSCOR and its subsidiaries or the weapons research 

activities of the Council for Scientific and Industrial 

Research; 

(6) The administering authorities for the black passbook 

and similar controls; 

(7) Any apartheid enforcing agency; 

(8) Any local or regional government or "homeland" 

entity which performs any function of any entity described in 

paragraphs (1) through (7). 

The Secretary of Commerce is hereby authorized to 

promulgate such rules and regulations as may be necessary to 

carry out this subsection and to implement a system of end use 

verification to ensure that any computers exported directly or 

indirectly to South Africa will not be used by any entity set 

forth in this subsection. \ 

(c)Jl) Issuance of any license for the export to South 

Africa of goods or technology which are to be used in a 

nuclear production or utilization facility, or which, in the 

judgment of the Secretary of State, are likely to be diverted 

for use in such a facility; any authorization to engage, 

directly or indirectly, in the production of any special 

nuclear material in South Africa; any license for the export 

to South Africa of component parts or other items or 

substances especially relevant from the standpoint of export 

control because of their significance for nuclear explosive 

purposes; and any approval of retransfers to South Africa of 

any goods, technology, special nuclear material, components, 

items, or substances described in this section. The 

Secretaries of State, Energy, Commerce, and Treasury are 

hereby authorized to take such actions as may be necessary to 

carry out this subsection. 
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(2) Nothing in this sect.ion sha,l~-·prec-lude assistance 

for International Atomic Energy Agency safeguards or IAEA 

programs generally available to its member states, or for 

technical programs for the purpose of reducing proliferation 

risks, such as for reducing the use of highly enriched uranium 

and activities envisaged by section 223 of the Nuclear Waste 
~ 3 

Policy Act (42 u.s.c. 1otoi') or for exports which the 

Secretary of State determines are necessary for humanitarian 

reasons to protect the public health and safety. 

(d) The import into the United States of any arms, 

ammunition, or military- vehicles produced in South Africa or 

of any manufacturing data for such articles. The Secretaries 

of State, Treasury, and Defense are hereby authorized to take 

such actions as may be necessary to carry out this subsection. 

Sec. 2. (a) The majority of United States firms in South 

Africa have voluntarily adhered to fair labor prin~iples which 

have benefitted those in South Africa who have been disadvan­

taged by the apartheid system. It is the policy of the 

United States to encourage strongly all United States firms 

in South Africa to follow this commendable example. 

(b) Accordingly, no department or agency of the 

United States may intercede after December 31, 1985, with any 

foreign government regarding the export marketing activity in 

any country of any national of the United States employing 

more than 25 individuals in South Africa who does not adhere 

to the principles stated in subsection (c) with respect to 

that national's operations in South Africa. The Secretary of 

State shall promulgate regulations to further define the 

employers that will be subject to the requirements of this 

subsection and procedures to ensure that such nationals may 

register that they have adhered to the principles. 

(c) The principles referred to in subsection (b) are as 

follows: 

..... . 
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(1) Desegregating the races in .e~·empleyrnent facil1ty; 

(2) Providing equal employment opportunity for all 

employees without regard to race or ethnic origin; 

(3) Assuring that the pay system is applied to all 

employees without regard to race or ethnic origin; 

(4) Establishing a minimum wage and salary structure 

based on the appropriate local minimum economic level which 

takes into account the needs of employees and their families; 

(5) Increasing by appropriate means the number of 

persons in managerial, supervisory, administrative, clerical, 

and technical jobs who-are disadvantaged by the apartheid 

system for the purpose of significantly increasing their 

representation in such jobs; 

(6) Taking reasonable steps to improve the quality of 

employees' lives outside the work environment with respect to 

housing, transportation, schooling, recreation, a~d health; 

(7) Implementing fair labor practices by recognizing the 

right of all employees, regardless of racial or other dis­

tinctions, to self-organization and to form, join, or assist 

labor organizations, freely and without penalty or reprisal, 

and recognizing the right to refrain from any such activity. 

(d) United States nationals referred to in subsection 

(b) are encouraged to take reasonable measures to extend the 

scope of their influence on activities outside the workplace, 

by measures such as supporting the right of all businesses, 

regardless of the racial character of their owners or 

employees, to locate in urban areas, by influencing other 

companies in South Africa to follow the standards specified in 

subsection (c) and by supporting the freedom of mobility of 

all workers, regardless of race, to seek employment oppor­

tunities wherever they exist, and by making provision for 

adequate housing for families of employees within the 

proximity of the employee's place of work. 
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Sec. 3. The Secretary of State , ana7:.he head of any other 

department or agency of the United States carrying out 

activities in South Africa shall promptly take, to the extent 

permitted by law, the necessary steps to ensure that the labor 

practices described in section (2) (c) are applied to their 

South African employees. 

Sec. 4. The Secretary of State and the head of any 

other department or agency of the United States carrying out 

activities in South Africa shall, to the maximum extent practi­

cable and to the extent permitted by law, in procuring goods 

or services in South Africa, make affirmative efforts to 

assist business enterprises having more than 50 percent 

beneficial ownership by persons in South Africa disadvantaged 

by the apartheid system. 

Sec. 5. (a) The Secretary of State and the United States 

Trade Representative are directed to consult with ,other 

parties to the General Agreement on Tariffs and Trade with a 

view toward adopting a prohibition on the import of 

Krugerrands. 

(b) The Secretary of the Treasury is directed to conduct 

a study to be completed within sixty days regarding the feasi­

bility of minting and issuing gold coins with a view toward 

expeditiously seeking legislative authority to accomplish the 

goal of issuing such coins. 

Sec. 6. In carrying out their respective functions and 

responsibilities under this Order, the Secretary of the 

Treasury and the Secretary of Commerce shall consult with the 

Secretary of State. Each such Secretary shall consult, as 

appropriate, with other government agencies and private 

persons. 

Sec. 7. The Secretary of State shall establish, pursuant 

to appropriate legal authority, an Advisory Committee on South 

Africa to provide recommendations on measures to encourage 

peaceful change in South Africa. The Advisory Committee shall 

provide its initial report within twelve months. 
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Sec. 8. The Secretary of State -is ··directed to take the 

steps necessary pursuant to the Foreign Assistance Act and 

related legislation to (a) increase the amount of internal 

scholarships provided to South Africans disadvantaged by the 

apartheid system up to $8 million from funds made available 

for Fiscal Year 1986, and (b) increase the amount allocated 

for South Africa from funds made available for Fiscal Year 

1986 in the Human Rights Fund up to $1.5 million. At least 

one-third of the latter amount shall be used for legal 

assistance for South Africans. Appropriate increases in the 

amounts made available for these purposes will be considered 

in future fiscal years. 

Sec. 9. This Order is intended to express and implement 

the foreign policy of the United States. It is not intended 

to create any right or benefit, substantive or procedural, 

enforceable at law by a party against the United States, its 

agencies, its officers, or any p~rson. 

THE WHITE HOUSE, 

September 9, 1985. 
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TO THE CONGRESS OF THE UNITED STATES: 

Pursuant to section 204(b) of the International Emergency 

Economic Powers Act, 50 u.s.c. 1703(b), I hereby report to the 

Congress that I have exercised my statutory authority to 

declare that the policies and actions of the Government of 

South Africa constitute an unusual and extraordinary threat 

to the foreign policy and economy of the United States and to 

declare a national emergency to deal with that threat. 

Pursuant to this and other legal authorities, I have 

prohibited certain transactions, including the following: 

(1) the making or approval of bank loans to the South African 

Government, with certain narrow exceptions; (2) the export 

of computers and related goods and technology to certain 

government agencies and any apartheid enforcing entity of 

the South African Government; (3) all nuclear exports to 

South Africa and related transactions, with certain narrow 

exceptions; (4) the import into the United States of arms, 

ammunition, or military vehicles produced in South Africa; 

and (5) the extension of export marketing support to U.S. 

firms employing at least twenty-five persons in South Africa 

which do not adhere to certain fair labor standards. 

In addition, I have directed (6) the Secretary of State 

and the United States Trade Representative to consult with 

other parties to the General Agreement on Tariffs and Trade 

with a view toward adopting a prohibition on the import of 

Krugerrands; (7) the Secretary of the Treasury to complete a 

study within 60 days regarding the feasibility of minting U.S. 

gold coins; and (8) the Secretary of State to take the steps 

necessary to increase the amounts provided for scholarships in 

South Africa for those disadvantaged by the system of apart­

heid and to increase the amounts allocated for South Africa in 

the Human Rights Fund; and (9) the Secretary of State to 

establish an Advisory Committee to provide recommendations on 

measures to encourage peaceful change in South Africa. 
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Finally, this Order (10) commends--·~ :efforts of u.s:· 

firms in South Africa that have voluntarily adhered to fair 

labor, nondiscrimination principles and encourages all U.S. 

firms to do likewise. 

I am enclosing a copy of the Executive Order that I have 

issued making this declaration and exercising this authority. 

1. I have authorized these steps in response to the 

current situation in South Africa. It is the foreign policy 

of the United States to seek peaceful change in South Africa, 

and in particular an end to the repugnant practice and policy 

of apartheid and the establishment of a government based 

on the consent of the governed. Recent developments in 

South Africa have serious implications for the prospects 

for peaceful change and the stability of the region as a 

whole, a region of strategic importance ·'to the United States. 

Th~ recent declaration of a state of emergency in ~6 magis­

terial districts by the Government of South Africa, the mass 

arrests and detentions, and the ensuing financial crisis are 

of direct concern to the foreign policy and economy of the 

United States. The pace of reform in South Africa has not 

fulfilled the expectations of the world community nor the 

people of South Africa. Recent government actions regarding 

negotiations on the participation of all South Africans in the 

government of that country have not sufficiently diffused 

tensions and may have indeed exacerbated the situation. 

Under these circumstances, I believe that it is necessary 

for this Nation to recognize that our foreign policy of seek­

ing change through peaceful means is seriously threatened. In 

order for this Nation successfully to influence events in that 

country, it ip necessary for the United States to speak with 

one voice and to demonstrate our opposition to apartheid by 

taking certain actions directed specifically at key apartheid 

policies and agencies. 
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. -·-2. The above-described measures, · many- or·which reflect 

congressional concerns, will immediately demonstrate to the 

South African Government the seriousness of our concern with 

the situation in that country. Furthermore, this declaration 

mobilizes the influence of the private sector to promote an 

improvement in the economic prosperity, freedom, and political 

influence of blacks and other nonwhites in South Africa. 

THE WHITE HOUSE, 

SeptErnber 9, 1985. 

\ 
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PRESIDENT'S DECISION ON SOUTH AFRICA MEASURES 

President sending a strong signal to South African 
Government: apartheid must go; time is now for bold 
action; actions assert his strong leadership on this 
issue. 

U.S. policy has long included measures to disassociate 
ourselves from apartheid. 

Actions are consistent with President's intent to 
maintain active presence and influence of American 
companies, churches, teachers, diplomats, in pushing for 
change in South Africa. 

President shares concerns of American people about 
racism; his action designed to speak for entire Nation 
and pull American people together on this important 
issue. 

President's measures not designed to damage South African 
economy and hurt those we are trying to help; targeted on 
specific elements of government apparatus. 

President wants to work with Congress, on a ~ipartisan 
basis, to achieve positive and productive changes in the 
policies of the South African Government. 

E.O. commits U.S. to maintain strong presence in 
South Africa, supports fair employment practices of U.S. 
companies, increases USG funds for scholarships and human · 
rights activities. 

E.O. prohibits U.S. banks lending to South African 
Government, except loans which would promote welfare of 
all South Africans. 

E.O. bans all computer exports to military, police, and 
other apartheid-enforcing agencies. 

E.O. prohibits U.S. nuclear exports to South Africa 
except for items needed for health and safety or for IAEA 
safeguard programs. 

E.O. requires firms to adhere to principles similar to 
voluntary Sullivan program; goal is to maintain 
voluntarism, but those who do not adhere will be denied 
USG trade assistance. 

E.O. requires USG to consult with GATT partners on 
Krugerrand ban. 

E.O. requires the Secretary of Treasury to study 
feasibility of minting and issuing gold coins. 

E.O. directs the Secretary of State to establish advisory 
committee of distinguished Americans to provide recom­
mendations on measures to encourage peaceful change in 
South Africa. 

E.O. wil l implement U.N. resolution, which U.S. sup­
ported, banning imports of South African arms. 

# # # # # # # 
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SOU1H AFRICA 

I WANT TO SPEAK THIS MORNING ABOUT 
SOUTH AFRICA -- ABOUT WHAT AMERICA CAN DO TO 
HELP PROMOTE PEACE AND JUSTICE IN THAT 
COUNTRY SO TROUBLED AND TORMENTED BY RACIAL 
CONFLICT. 

THE SYSTEM OF APARTHEID MEANS 
DELIBERATE, SYSTEMATIC, INSTITUTIONALIZED 
RACIAL DISCRIMINATION DENYING THE BLACK 
MAJORITY THEIR GOD-GIVEN RIGHTS. AMERICA'S 
VIEW OF APARTHEID IS SIMPLE AND 
STRAIGHTFORWARD: WE BELIEVE IT IS WRONG, 
WE CONDEMN IT. AND WE ARE UNITED IN HOPING 

' 

FOR THE DAY WHEN APARTHEID WILL BE NO MORE. 
OUR INFLUENCE OVER SOUTH AFRICAN 

SOCIETY IS LIMITED. BUT WE DO HAVE SOME 
INFLUENCE, AND THE QUESTION IS, HOW TO USE 
IT. MANY PEOPLE OF GOOD WILL IN THIS 
COUNTRY HAVE DIFFERING VIEWS. 
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IN MY VIEW, WE MUST WORK FOR PEACEFUL 
EVOLUTION AND REFORM. OUR AIM CANNOT BE TO 
PUNISH SOUTH AFRICA WITH ECONOMIC SANCTIONS 
THAT WOULD INJURE THE VERY PEOPLE WE ARE 
TRYING TO HELP, 

I BELIEVE WE MUST HELP ALL THOSE WHO 
PEACEFULLY OPPOSE APARTHEID; AND WE MUST 
RECOGNIZE THAT THE OPPONENTS OF APARTHEID 
USING TERRORISM AND VIOLENCE WILL BRING NOT 
FREEDOM AND SALVATION, BUT GREATER 
SUFFERING, AND MORE OPPORTUNITIES FOR 
EXPANDED SOVIET INFLUENCE WITHIN SOUTH 
AFRICA AND IN THE REGION. \ 

WHAT WE SEE IN SOUTH AFRICA IS A 
BEGINNING OF A PROCESS OF CHANGE. 
THE CHANGES IN POLICY SO FAR ARE 
INADEQUATE -- BUT IRONICALLY THEY HAVE BEEN 
ENOUGH TO RAISE EXPECTATIONS AND STIMULATE 
DEMANDS FOR MORE FAR-REACHING, IMMEDIATE 

CHANGE. 
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IT IS THE GROWING ECONOMIC POWER OF THE 
BLACK MAJORITY THAT HAS -- PUT THEM IN A 

POSITION TO INSIST ON POLITICAL CHANGE. 
SOUTH AFRICA IS NOT A TOTALITARIAN 

SOCIETY. THERE IS A VIGOROUS OPPOSITION 
PRESS, EVERY DAY WE SEE EXAMPLES OF 
OUTSPOKEN PROTEST AND ACCESS TO THE 
INTERNATIONAL MEDIA THAT WOULD NEVER BE 
POSSIBLE IN MANY PARTS OF AFRICA, OR IN THE 
SOVIET UNION FOR THAT MATTER. BUT IT IS OUR 
ACTIVE ENGAGEMENT -- OUR WILLINGNESS TO 
TRY -- THAT GIVES US INFLUENCE. 

YES, WE IN AMERICA -- BECAUSE OF WHAT 
WE ARE AND WHAT WE STAND FOR --

\ 

HAVE INFLUENCE TO DO GOOD. WE ALSO HAVE 
IMMENSE POTENTIAL TO MAKE THINGS WORSE. 
BEFORE TAKING FATEFUL STEPS, WE MUST PONDER 
THE KEY QUESTION: ARE WE HELPING TO CHANGE 
THE SYSTEM? OR ARE WE PUNISHING THE BLACKS 
WHOM WE SEEK TO HELP? 
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AMERICAN POLICY THROUGH SEVERAL 
ADMINISTRATIONS HAS BEEN TO USE OUR 
INFLUENCE AND OUR LEVERAGE AGAINST 
APARTHEID, NOT AGAINST INNOCENT PEOPLE WHO 
ARE THE VICTIMS OF APARTHEID. 

BEING TRUE TO OUR HERITAGE DOES NOT 
MEAN QUITTING, BUT REACHING OUTJ 
EXPANDING OUR HELP FOR BLACK EDUCATION AND 
COMMUNITY DEVELOPMENT, CALLING FOR POLITICAL 
DIALOGUEJ URGING SOUTH AFRICANS OF ALL RACES 
TO SEIZE THE OPPORTUNITY FOR PEACEFUL 
ACCOMMODATION BEFORE IT's TOO LATE, 

I RESPECT AND SHARE THE GOALS THAT HAVE 
"MOTIVATED MANY IN CONGRESS TO SEND A MESSAGE 
OF U,S, CONCERN ABOUT APARTHEID, BUT IN 
DOING SO, WE MUST NOT DAMAGE THE ECONOMIC 
WELL-BEING OF MILLIONS OF PEOPLE IN SOUTH 
AND SOUTHERN AFRICA, 

\ 
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IF WE GENUINELY WISH ----As I DO --
TO DEVELOP A BIPARTISAN BASIS OF CONSENSUS 
IN SUPPORT OF U.S. POLICIES, THIS IS THE 
BASIS ON WHICH TO PROCEED. 

THEREFORE, I AM SIGNING TODAY AN 
EXECUTIVE ORDER THAT WILL PUT IN PLACE A SET 
OF MEASURES DESIGNED AND AIMED AGAINST THE 
MACHINERY OF APARTHEID, WITHOUT 
INDISCRIMINATELY PUNISHING THE PEOPLE WHO 
ARE VICTIMS OF THAT SYSTEM -- MEASURES THAT 
WILL DISASSOCIATE THE UNITED STATES FROM 
APARTHEID BUT ASSOCIATE US POSITIVELY WITH 
PEACEFUL CHANGE, 

\ 

THESE STEPS INCLUDE: 
~- A BAN -ON ALL COMPUTER EXPORTS TO 

AGENCIES INVOLVED IN THE ENFORCEMENT OF 
APARTHEID AND.TO THE SECURITY FORCES, 
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·-
A PROHIBITION ON EXPORTS OF NUCLEAR 

- . -

GOODS OR TECHNOLOGY TO SOUTH AFRICA, 
EXCEPT AS IS REQUIRED TO IMPLEMENT NUCLEAR 
PROLIFERATION SAFEGUARDS OF THE 
INTERNATIONAL ATOMIC ENERGY AGENCY OR THOSE 
NECESSARY FOR HUMANITARIAN REASONS TO 
PROTECT HEALTH AND SAFETY, 

-- A BAN ON LOANS TO THE SOUTH AFRICAN 
GOVERNMENT, EXCEPT CERTAIN LOANS WHICH 
IMPROVE ECONOMIC OPPORTUNITIES, OR 
EDUCATIONAL, HOUSING, AND HEALTH FACILITIES 
THAT ARE OPEN AND ACCESSIBLE TO SOUTH 
AFRICANS OF ALL RACES. 

-- I AM DIRECTING THE SECRETARY OF 
STATE AND THE UNITED STATES TRADE 
REPRESENTATIVE TO CONSULT WITH OUR MAJOR 
TRADING PARTNERS REGARDING BANNING THE 
IMPORTATION OF KRUGERRANDS. 
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I AM ALSO INSTRUCTING THE SECRETARY OF THE 
TREASURY TO REPORT TO ME WITHIN 60 DAYS ON 
THE FEASIBILITY OF MINTING AN AMERICAN GOLD 
COIN WHICH COULD PROVIDE AN ALTERNATIVE TO 
THE KRUGERRAND FOR OUR COIN COLLECTORS. 

I WANT TO ENCOURAGE ONGOING ACTIONS BY 
OUR GOVERNMENT AND BY PRIVATE AMERICANS TO 
IMPROVE JHE LIVING STANDARDS OF SOUTH 
AFRICA'S BLACK MAJORITY. 
THE SULLIVAN CODE -- DEVISED BY A 
DISTINGUISHED BLACK MINISTER FROM 
PHILADELPHIA, THE REVEREND LEON SULLIVAN -­
HAS SET THE HIGHEST STANDARDS OF LABOR 

\ 

PRACTICES FOR PROGRESSIVE EMPLOYERS 
THROUGHOUT SOUTH AFRICA. I URGE ALL 
AMERICAN COMPANIES TO PARTICIPATE IN IT, 
AND I AM INSTRUCTING THE AMERICAN AMBASSADOR 
TO SOUTH AFRICA TO MAKE EVERY EFFORT TO GET 
COMPANIES WHICH HAVE NOT ADOPTED THEM TO 
DO SO, 
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IN ADDITION, MY EXECUTIVE ORDER WILL 
BAN U.S. GOVERNMENT EXPORT ASSISTANCE TO ANY 
AMERICAN FIRM IN SOUTH AFRICA, EMPLOYING 
MORE THAN 25 PERSONS, WHICH DOES NOT ADHERE 
TO THE COMPREHENSIVE FAIR EMPLOYMENT 
PRINCIPLES STATED IN THE ORDER BY THE END OF 
THIS YEAR. 

I AM ALSO DIRECTING THE SECRETARY OF 
. 

STATE TO INCREASE SUBSTANTIALLY THE MONEY WE 
PROVIDE FOR SCHOLARSHIPS TO SOUTH AFRICANS 
DISADVANTAGED BY APARTHEID, AND THE MONEY 
OUR EMBASSY USES TO PROMOTE HUMAN RIGHTS 
PROGRAMS IN SOUTH AFRICA, 

FINALLY, I HAVE DIRECTED SECRETARY 
·, 

SHULTZ TO ESTABLISH AN ADVISORY COMMITTEE OF 
DISTINGUISHED AMERICANS TO PROVIDE 
RECOMMENDATIONS ON MEASURES TO ENCOURAGE 
PEACEFUL CHANGE IN SOUTH AFRICA, THE 
ADVISORY COMMITTEE SHALL PROVIDE ITS FIRST 
REPORT WITHIN 12 MONTHS. 



--·-' •... . . -

- 9 -

I BELIEVE THE MEASURES I AM ANNOUNCING 
HERE TODAY WILL BEST ADVANCE OUR GOALS, 
IF THE CONGRESS SENDS ME THE PRESENT BILL AS 
REPORTED BY THE CONFERENCE COMMITTEE, 
I WOULD HAVE TO VETO IT, THAT NEED NOT 
HAPPEN, I WANT TO WORK WITH THE CONGRESS TO 
ADVANCE BIPARTISAN SUPPORT FOR AMERICA'S 
POLICY TOWARD SOUTH AFRICA, THAT IS WHY I 

. 

HAVE PUT FORWARD THIS EXECUTIVE ORDER TODAY. 
THREE MONTHS AGO, I RECALLED OUR 

AMBASSADOR IN SOUTH AFRICA FOR CONSULTATIONS 
SO THAT HE COULD PARTICIPATE IN THE 
INTENSIVE REVIEW OF THE SOUTHERN AFRICAN 

\ 

SITUATION THAT WE HAVE BEEN ENGAGED IN, 
I AM NOW SENDING HIM BACK, WITH A MESSAGE TO 
STATE PRESIDENT BOTHA UNDERLINING OUR GRAVE 
VIEW OF THE CURRENT CRISIS, AND OUR 
ASSESSMENT OF WHAT IS NEEDED TO RESTORE 
CONFIDENCE ABROAD AND MOVE FROM 
CONFRONTATION TO NEGOTIATION AT HOME. 
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THE PROBLEMS OF SOUTH AFRICA WERE NOT 
CREATED OVERNIGHT AND WILL NOT BE SOLVED 
OVERNIGHT, BUT THERE IS NO TIME TO WASTE. 
TO WITHDRAW FROM THIS DRAMA -- OR TO FAN ITS 
FLAMES -- WILL SERVE NEITHER OUR INTERESTS 
NOR THOSE OF THE SOUTH AFRICAN PEOPLE. 

IF ALL AMERICANS JOIN TOGETHER BEHIND A 
COMMON PROGRAM, WE CAN HAVE SO MUCH MORE 
INFLUENCE FOR GOOD. SO LET US GO FORWARD 
WITH A CLEAR VISION AND AN OPEN HEART, 
WORKING FOR JUSTICE AND -BROTHERHOOD AND 
PEACE. 

\ 

. # # # . 
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THE WHITE HOUSE 

WASHINGTON 
. ----

September 9, 1985 

MEMORANDUM FOR THE FILES 

FROM: JOHN G. ROBERT~ 
ASSOCIATE COUN~,..-T;~E PRESIDENT 

SUBJECT: Remarks: South Africa 

This version of the South Africa remarks was substantially 
revised over the weekend. I noted no legal objection to a 
later version of the remarks. 

Attachment 
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PRESIDENTIAL REMARKS: SOUTH AFRICA 

(Elliott) 
September 6, 1985 
6:30 p.m. 

MONDAY, SEPTEMBER 9, 1985 

I want to address the issue of South Africa -- America's 

role in helping secure peace and democracy for that land so 

troubled and tormented by its system of apartheid. 

Our position on apartheid, deliberate segregation denying 

heir God-given rights, is simple and straightforward. We 

apartheid is wrong. We condemn apartheid. And because 

we live by Lincoln's words -- no man is good enough to govern 

another without the other's consent -- we are united in hoping 

for the day when apartheid will be no more. 

We also agree that we cannot simply march in and abolish 

this system. So the great issue before us, one that divides so 

many people of good will, is whether to continue working for 

peaceful evolution and reform, or to punish South Africa with 
\ 

economic sanctions that would inj~re the very people we are 

trying to help, and give aid and comfort to anti-democratic 

forces bent on revolution. 

I believe we must help all those opposing apartheid 

peacefully; and we must recognize that the opponents of apartheid 

using terrorism and violence will bring not freedom and 

salvation, but greater suffering, and quite possibly, a 

totalitarian government. 

We might remember that it took over 100 years for America to 

go from the Emancipation Proclamation to the passage of the Civil 

Rights Act. In South Africa, changes made in the last 10 years 

have gone far beyond the cosmetic. 
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In 1976, the South African government intended that: there 

be no citizenship rights for blacks outsitle tribal areas; future 

representation in Parliament reserved for whites; skilled jobs in 

industry reserved for whites; and education separated by race 

with blacks receiving second-class instruction. But today, 

coloreds and Indians are directly represented in Parliament; 

black and racially-mixed unions have gained legal recognition; 

the gap between black and white earnings has narrowed; barriers 

to black businesses are being removed; education is improving; 

desegregation of public accommodations has begun and social 

relations among races is increasing. 

South Africa~re still far from being truly free. 

Yet we can say that their government, while flawed, is not 

totalitarian, and is slowly, steadily opening up. We can say 

that blacks in South Africa have a higher standard of living than 

neighbors living under socialism or communlsm, with many blacks 

from other African countries choosing to live and work in South 

Africa. W~ can say that a black man in South Africa is freer 

than a black man in Angola, Ethiopia, Mozambique, or Cuba. And, 

yes, we can say that a black man in South Africa is freer to 

speak, assemble, worship, and choose his path than a white man in 

the Soviet Union. 

America has shown its limited potential to make things 

better in South Africa. But we also have immense potential to 

make things worse. Before taking a fateful step, let us ponder 

just one question: What will be the consequence of imposing 

sanctions and shunning this people in distress? 
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We should weigh carefully the advice of Gatsha Buthelezi, 

Chief of the Zulus, South Africa's largest black· group, who·· 

pleads, don't disinvest. We should weigh carefully black labor 

leader Lucy Mvubelo's warning that the greatest hardships will 

fall on my people, black people. They will be the first to lose 

their jobs, to die of starvation, to be killed in a revolution. 

And we should weigh carefully the argument of Alan Paton, 

author of Cry the Beloved Country, who wrote, "I take seriously 

the teachings of the Gospels, in particular the parables about 

giving drink to the thirsty and food to the hungry ••• If the 

nations of the West condemn us, they will only hinder the process 

of our emancipation from ·the bondage of our history." 

Like Paton, I believe that imposing sanctions would be 

deeply wrong and immoral. It would be America turning away from 

a fallen friend crying out for help; it would be America turning 

away from our own Judea-Christian heritage, for unlike the 

parable of the Good Samaritan, we would not be a good neighbor 

helping b~nd up the wounds of the fallen traveller, we would be 

the cold, uncaring stranger who passed him by. 

Being true to our heritage is not treating South Africa with 

contempt, but reaching out in friendship; it's not investing 

less, but more; it's not reducing our contacts between churches 

and schools, but multiplying them as fast as we can. For who has 

worked harder~ longer, or better than we Americans to integrate 

communities, create equal opportunity in the workplace, and join 

all people together at the table of brotherhood? This is the way 

of honor and courage. 

I 
j 
i 

I 
i 
1 

l 
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But if we turn away from this flawed but friendly 
--- -· 

government, as we did in Vietnam, Cambodfci.·, "Iran,-· and Nicaragua, 

then the West will not only suffer a great strategic loss, we 

will once again consign a people to a fate far worse than they 

confront today. 

Therefore, after much soul-searching, I have concluded that 

I must veto the sanctions legislation awaiting final 

congressional action. Instead, I am signing today executive 

orde0that will disassociate the United States from apartheid, 

without punishing the people who live under that system, and that 

will associate the United States Government with peaceful change: 

These actions include: 

A ban on computer sales to agencies involved in the 

enforcement of apartheid and to the security forces. 

A prohibition of sales of nuclear goods or technology, 

except as is required to implement nuclear proliferation 

safeguards of the International Atomic Energy Agency~ 

A ban . on loans to the South African government, except loans 

which improve economic opportunities, or educational, housing, 

and health facilities that are open and accessible to South 

Africans of all races. , ~ 

I am directing the(United 
r 

States tpecial 1.rade 

Representative to consult with our major trading partners to 

consider the feasibility and legality, _under international 

trading agreements, of a ban on the importation of kruggerands. 

I am also instructing· the Secretary of the Treasury to report to 

me within 60 days on the advisability of minting an American gold 

7 
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coin which could provide an alternative to the kruggerand for our 

coin collectors. 
. -·- · 

I want to encourage ongoing actions by our government and by 

private Americans to improve the living standards of South 

Africa's black majority. The Sullivan Code -- devised by a 

distinguished black minister from Philadelphia, the Reverend Leon 

Sullivan, has set the highest standards of labor practices for 

progressive employers throughout South Africa. I urge all 

American companies to participate in it, and I am instructing the 

American Ambassador to South Africa to make every effort to get 

companies which have not signed to do so. 

In addition, my Executive Order will ban from any kind of 

official worldwide export assistance any American firm in South 

Africa, employing more than 25 persons, which does not adhere by 

the end of this year to comprehensive fair employment principles. 

I am also directing the Secretary of State to increase 

substantially the amount for scholarships provided by us to black 

South Afri.cans and the amount our embassy uses to promote human 

rights programs in South Africa. 

Finally, I am establishing, under the Secretary of State, an 

Advisory Committee of distinguished Americans to provide 

recommendations on measures to encourage peaceful change in South 

Africa. The Advisory Committee shall provide its first report no 

later than January 1, 1987. 

Three months ago, I recalled our Ambassador in South Africa 

for consultations so ·that he could participate in the intensive 

review of the southern African situation that we have been 

✓ 
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engaged in. I am now sending him back, with a message to State 
----President Botha underlining our grave view·· of the· current crisis, 

and our assessment of what is needed to restore confidence abroad 

and move from confrontation to negotiation at home. The problems 

of South Africa were not created overnight and will not be solved 

overnight, but there is no time to waste. To withdraw from this 

drama -- or to fan its flames -- will serve neither our interests 

or those of the South African people. Let us join together and 

go forward with a clear vision and an open heart. 

\ 
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PRESS BRIEFING 
BY SECRETARY OF STATE GEORGE SHULTZ 

ON EXECUTIVE ORDER 
REGARDING SOUTH AFRICA 

The Oval Office 

Q If the policy is no longer constructive engagement, 
what are you calling it? And how can you say that these are not 
economic sanctions, thereby, a reversal of the policy of the 
President'? 

SECRETARY SHULTZ: The President in his comments after 
his statement used the word "active" as well as "constructive." And, 
of course, we remain engaged and involved. And I think that has been 
our approach all along -- the President's approach. And we all feel 
that it is essential in South Africa where we have a stake, both a 
moral stake and stake in our interests, that we are there and that we 
exercise our influence; that we are engaged and we do it in a 
constructive way and an active way. 

And I think, beyond that, the more we are there 
diplomatically, the more our labor people are there, the more our 
business people are there the more interplay there is. And that is 
the way in which we can exercise our influence. 

Q And as to whether these -- the President said these 
are not economic sanctions. But how can you say that these are not 
economic sanctions and that this is not policy reversal for the him? 

SECRETARY SHULTZ: Well, these are a codification and a 
setting out some things that are presently being done, some that are 
strengthened and made more clear, basically drawing on the conference 
report of the Congress of those things that they had planned to put 
into effect right away, although with some changes. And these are 
actions that are designed to register our view against apartheid, as 
distinct from actions designed to have an effect by depriving people 
in South Africa of economic livelihood, particularly blacks, of 
course. 

So, the President has tried consistently to make that 
distinction and in selecting the things in the conference report that 
were slated, if the bill would pass, to go into effect • immediately 
and not including the overhang of disinvestment and other types of 
economic sanctions. The President has been true to this purpose. 

Q Mr. Secretary, why not simply ban Krugerrands --
Krugerrand imports as Congress would have done? Why give it to GATT? 
GATT doesn't usually --

SECRE'fARY SHULTZ: We don It give it to GATT. We are a 
party to what amounts to a treaty. GATT is a treaty. And when you 
sign it, you undertake certain obligations. And, so, if we want to 
do something in the field of trade, such as stopping the import of 
something, then, our treaty obligations under GATT come to bear. 

So, we want the prohibition on the import of Krugerrands 
to be done in a proper way so that it will be effective, and we won't 
have a major suit on the subject. 

MORE 
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And so that is the approach we're taking. I might say this was 
debated as the bill was being considered and I think the point is a 
recognized point. 

Q Mr. Secretary, will you discuss the details of the 
letter to Botha or any of its provisions that the Ambassador 

SECRETARY SHULTZ: Will I? 

Q Yes. 

SECRETARY SHULTZ: I don't think it's appropriate -- I 
know it's not appropriate to discuss or to release the contents of a 
message from the President to Mr. Botha. However, as the President 
said, it expressed the concern of the United States, it expresses our 
desire to be constructively engaged, you might say to coin a phrase, 
and also the seriousness with which we take this. 

Now, I believe that in taking this action, the President 
has -- and this is part of his intent -- tried to send a single 
message to the government of South Africa and the people of South 
Africa on behalf of all Americans, on behalf of all the government, 
on behalf of the Congress and the Presidency, that apartheid must 
come to an end. And we look to the government of South Africa to 
wo~k with blacks, black leaders and others in their country to bring 
it to an end. That's the ~essage. 

Q Are you calling for one man, one vote? 

SECRETARY SHULTZ: We are calling for the parties 
concerned to engage with each other and discuss the problem and how 
to resolve it. 

My experience on these things is that there is a key 
break-over point that must be reached. And that is the point at 
which people conclude that the system, or whatever it is you're 
seeking to change, but in this case, the system of apartheid is going 
to end. And that is not the subject of argument. The question is 
how. And once that psychology is created, then the problems of how 
you end it and what you do.can be . worked with in a more operational 
way and a more satisfactory way. And that is the point that I hope 
they are reaching in South Africa. 

Q Yes. You all have constantly said that if you put 
economic sanctions against, it's going to hurt the blacks. Less than 
one percent of the blacks work in those factories. When Allen Boesak 
was over here, he said he wanted the privilege to decide what misery 
he would accept. And my question is, this is not over -- the fight 
is not over economics with the blacks, this is a side issue. It's 
over freedom. And aren't you missing the point if you don't attack 
this from freedom, just as the Americans did during the Revolutionary 
War? They weren't all economics of freedom. Aren't you missing the 
point? 

SECRETARY SHULTZ: The statements you made are precisely 
why the President picked out measures that are aimed at apartheid, 
like the ban on computer sales to agencies whose activities have a 
bearing on the administration of apartheid, and not things t .hat would 
have some major disruptive economic effect. 

Now, I think I am fairly stating the point that the 
economic progress in South Africa and the participation of blacks in 
it, and I might say with American firms leading the way, has enabied 
blacks to acquire skills, to have access to on-the-job training, to 
move up in the skill and managerial ladder, and to have a basis for 
forming labor unions -- labor unions now being one potential source 
of expression of black concerns. All of this is part of the economic 
base. 

And beyond that, of course, is the livelihood of people 
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there, and not only the livelihood in South Africa, but the whole 
region is interdependent and what happens in South Africa has a great 
bearing on what happens in Botswana and so on and so on. 

Q Mr. Secretary, have you received assurances from --

SECRETARY SHULTZ: Pardon? 

Q Have you received assurances from Dole and other 
legislative leaders that they will put over a vote until March and 
would you welcome such a move on their part? Do you think that that 
would help keep the pressure on South Africa to change? 

SECRETARY SHULTZ: I am -- I feel privileged that both 
Chairman Lugar and Majority Leader Dole have spent considerable time 
with me and colleagues in discussing this issue. What they -- how 
they react and what they will decide to do, of course, is for them to 
say, and no doubt they will give their views. 

I believe and the President believes and I feel that they 
believe too that if we can, it is most important that we as a country 
express our view in a unified way on this subject. And that is why 
the President has done what he ha3 done. And I might say that it's 
-- if you look at the structure of the Executive Order and much of 
the content of the bill, you see that there is a great parallelism 
there. 

Q What are the features of the measure before the 
Senate today that you find objectionable -- specific features that 
you object to? 

SECRETARY SHULTZ: The most objectionable feature is the 
overhang of economic sanctions that stand there as things that might 
be triggered in at some moment of time. So as I keep saying, the 
President has wanted to distinguish between measures directed against 
apartheid and measures that would wind up with substantial loss of 
jobs. That's the big distinction. 

There are a lot of other distinctions between the 
Executive Order and the bill, some of them technical such as the 
slight difference on how to approach the banning of Krugerrands, and 
there are a number of other things of that kind that distinguish the 
Executive Order and, we think, improve it over the bill. But the 
item that I mentioned I think is the principal one. 

I might just say, as a matter of something that I would 
personally be involved in very much, on the subject of an advisory 
committee --
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in the bill, the advisory committee provided for is essentially to 
advise on the labor relations and economic matters basically having 
to do with the Sullivan Code. In the Executive Order, the advisory 
committee is to look at the whole range of developments having to do 
with the end of apartheid and advise on it. So the mandate is 
broader. And I hope that it will be possible to have an advisory 
committee that can not only make a report at s.ome moment of time, but 
also be useful in counseling on events as they occur. And we all 
know there'll be a pattern of events. We don't know what they are. 
But I hope the advisory committee will be useful in that regard. 

Q Mr. Secretary, why shouldn't we construe this as the 
administration being stampeded to cut Congress off at the pass? You 
weren't for these measures before. You are for them today because 
you knew that legislation would probably pass. And that appears to 
be the only reason, and not your burning desire to wipe out 
apartheid. 

SECRETARY SHULTZ: Some of these measures are in effect 
now and are being codified. For example, there are prohibitions on 
sales of computers. There are prohibitions on sales of nuclear 
materials, since South Africa has not signed the Nuclear 
Proliferation Treaty, and so on. So there are things that are now 
being dealt with that are brought together. I think they're 
improved, they're strengthened on things like scholarships. The 
amount of money is somewhat larger, and so on. 

I think the President's purpose here is, of course, in 
part to avoid a fight over something where there is a large measure 
of agreement, but more important, to reach out to the Congress and 
reach out to the American people and say, together, let us send a 
message about apartheid and work together as effectively as we 
possibly can to do wha·tever we can to bring it to an end. That's the 
reason for it. 

Q Can you .tell us, sir, if this Executive Order would 
have been issued around now in the absence of imminent passage of the 
bill this week? 

SECRETARY SHULTZ: Well, there are a whole set of events, 
of course, that have taken place. There's a real dynamic here. And 
no one can say -- abstracting something or other if Mr. Botha hadn't 
given a speech in the middle of August that was a great 
disappointment, if this, if that, if something else. So, I think 
about the right thing to say is that there is a flow of events here 
and, under all the circumstances, the President felt that the United 
States would be well served by this action, and he's taken it. 

Q Mr. Secretary, you 

MR. DJEREJIAN: Two more questions, Mr. Secretary. 

Q -- you said that this package is designed -- I think 
you said something -- to register United States disapproval of 
apartheid. Doesn't returning our Ambassador on the very same day 
weaken that message? 

SECRETARY SHULTZ: On the contrary. The Ambassador will 
go with a letter from the President -- and I've indicated the. general 
content of it. It will supplement and support the ideas that the 
President expressed in his statement and are expressed, so to speak, 
in the Executive Order as such. 

Furthermore, the object of an Ambassador is to represent 
us, to represent us · with the government, to represent us with groups · 
in the population of South Africa. So, we called him back for 
consultations. We've benefited a lot .from having his first-hand 
views here. And we felt that at this point it's important for him to 
be at his post and on his job there doing the representational duty 
that ambassadors do all around the world. 
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O Mr. Secretary --

0 Mr. Secretary 

SECRETARY SHULTZ: You pick the last question. 

MR. DJEREJIAN: All right --

0 Mr. Secretary, what are the prospects that the South 
African government might retaliate for the sanctions by withholding 
strategic minerals that we are very dependent upon? 

SECRETARY SHULTZ: I don't think there is much prospect 
of that or a desire to do that. 

I might say that they're looking for all of the export -­
foreign exchange they can get. So I t ·hink that's a very unlikely 
matter. And I hope that the net impact of the President's action 
will be to focus the attention of South Africa on the importance of 
really coming to grips with the problem of apartheid and acting on 
the basis that it is going to end and the question is how. And, of 
course, we think the "how" should be answered through a process of 
discussion and negotiation. 

O -- Ambassador intend to leave? 

SECRETARY SHULTZ: Well, I think the President said he 
said goodbye to him this morning. And I don't know when his -- he 
actually takes off. But he's on his way. 

O Mr. Secretary, have you spoken to President Botha? 

THE PRESS: Thank you. 

END 11:06 A.M. EDT 




