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88 HARVARD LAW REVIEW 281 (1974) 

BOOK REVIEW 
EXECUTIVE PRIVILEGE: A CONSTITUTIONAL MYTH. By Raoul 
Berger.1 Cambridge: Harvard University Press. 1974. Pp. xvi, 
430. $14.95. 

Reviewed by Abraham D. Sofaer 2 

Raoul Berger - that extraordinary lawyer-in-retirement, for­
mer violinist and concertmaster of major symphony orchestras, 
prodigious scholar, tenacious advocate and presently Charles 
Warren Senior Fellow in American Legal History at Harvard -
has written yet another work of great contemporary interest. 
Just as Congress was moving toward passing the War Powers 
Resolution of 1973,3 Berger published articles attacking The 
Presidential Monopoly of Foreign Relations 4 and War-Making 
by the President.5 Just before the impeachment investigation of 
Richard Nixon began, his book Impeachment: The Constitutional 
Problems appeared. This summer, when Special Prosecutor 
Jaworski moved to subpoena evidence from Nixon for the Water­
gate cover-up trial, Berger's article on the trial of Aaron Burr 
was published in the Yale Law Journal. 6 And most recently, as 
the Supreme Court was considering the perimeters of executive 
privilege and the Judiciary Committee moved toward recommend­
ing impeachment for noncompliance with its subpoenas, Berger 
has produced Executive Privilege: A Constitutional Myth. 

Berger is no Johnny-come-lately to these issues which have 
been so intensely in the public eye. Over the last two decades, 
he has produced a torrent of articles and books on the powers of 
Congress, the executive, courts and agencies. Indeed, his latest 
book expands upon an article he published in 1964,7 with several 
additional chapters touching on virtually every major issue of the 
allocation of governmental powers related to foreign affairs. 

In his introduction, Berger says executive privilege is a 
"myth," recently fashioned on the basis of "newly-minted, self­
serving precedents" and "crystal-gazing" into the roles of the 
President (pp. 1, 13). He finds the precedents relied on by 
privilege advocates to be worth little if anything. Perhaps his 
major theme, however, is that "we must look to the Constitution 

1 Charles Warren Senior Fellow in American Legal History, Harvard Law 
School. 

2 Professor of Law, Columbia University Law School; Director, ABA Study on 
the War Powers in American History. 

3 Pub. L. No. 93-148 (Nov. 7, 1973) . 
4 71 MICH. L . Ri:v. I (1972) . 
11 121 u. PA. L. REV. 29 (1972). 
11 The President, Congress, and the Courts, 83 YALE L.J. 1u1 (1974) . 
'Executive Privilege v. Congressional Inquiry, 12 U.C.L.A. L . REV. 1043 (1965). 
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and its history" rather than to more recent practice, to detenry,~ ;. 
the allocation of control over information. If Congress' pow""':~ 
"be ascertainable" in historical sources, it "cannot be diminis ·-.; ; 
by presidential fiat" (p. 10). It is not "open to the Presideit' 
Berger insists, "to remodel the 'Executive power' by exei:c• ,. 
an authority theretofore unknown to the law ... " (p. 12 ). ? 

In several succeeding chapters we get the heavy dose of : 
tory Berger promised. He provides an interesting look at le~ , 
lative inquiries in seventeenth century Britain, and in Amen~ 
during both the early colonial and constitutional periods. rWl ~! 
learn how Parliament investigated and controlled the executivl' 'f~ 
conduct of foreign affairs and spending; Berger records so~~ 
colorful quotes and stories.8 He seeks to show that the power( tt 
inquiry was cherished and expanded in pre-Convention Amen"' · i.: 
and argues that this tradition was incorporated in the Constit . 
tion by its provision for impeachment. Since the power of ~:: ,/ 
peachment historically was accompanied by a power of inquiry' f.° 
into the conduct of public officers,. it should require some ~viderij lft 
that the Framers mtended to withhold any part of this pow5-¼}J.:; 
from Congress. "Of such evidence," says Berger, "there is not';,;~, 
trace . . . " (p. 3 5). Asserting that the power to inquire bro~~:I 
ened historically beyond impeachment "to cover the whole speE{i · 
trum of governm_ent,." Berger wri_tes that it sho~ld ~e unders!~}!J.i 
under the ConstJtut10n as applying to any legislative functio~~~, 
and since obtaining information is itself an independent functioa¥~ ... 
of Congress, the po~er to inquire is _see':1ingly absolute (P~· 3~~!~ 
3 7) .. The C~nst1tu!10n support~ this view, Berger ~nds, 1,n )~:_s;~·. _ 
requirement m Article II, section 3, that the President 'sh~~,ffi',_ 
from time to time give to the Legislature Information of the Sta~~; 
of the Union" (p. 37). This duty, Berger argues, has no qualifica;~t­
tion, as does the following clause requiring recommendations .<>!.~' 
measures judged "necessary and expedient," and therefore tlie)\?' 
President is left no discretion to fail to report information (p. 3 7 }!tJt~ . 
The first Congress, he notes, "in which sat a goodly number ofaxf 
Framers," adopted the Act of September 2, x 789, which impos~if> 
an unqualified duty upon the Secretary of the Treasury to rePo~fi;'. 
and give information "as he may be required." Finally, Congre~ J;:.: 
conducted a continuous series of inquiries, the first of which w~.;i:p: 
specifically approved by Washington and his Cabinet (p. 35). ·:ifJ{:. 

Apparently aware that even hard-line executive privilege ad<t~; 
herents recognize the congressional power to inquire into virtuallY;l"r;t,.: 
anything, Berger proceeds to the issue of the President's powe~_fi:~..; 
to ref use or delay compliance with such requests, which is th~~t 
--------------------------:-:-:/;\;1-:-'; .---~::;-. 

8 For example, he presents William Pitt's statement, probably as true todaY -.~ ,.ki~:". 
then, defying "'any one to shew'" that Parliament's many inquiries had uncov-:. ·· · 
ered any matter "'which ought to have been concealed, or that our own pubiicki -~ 
affairs, either Abroad or at Home, ever suffered by such Discovery'" (p. 29). :.s.: 1i::,i _ 

·-~~~~ 
. :,{,£:f~;~,c~. -
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primary focus of the book (p. 40). Here, he is not satisfied 
mrrely to examine the precedents relating to information re­
ciuests. Rather, he undertakes to analyze every presidential power 
on which executive privilege claims have been or might be based. 
Hi· seeks to show that because each power was intended by the 
Constitution to be subordinate to some Congressional power, none 
pro\'ides a sufficient basis for a claimed executive discretion to 
withhold information. 

Thus, he concludes, the "executive power" was intended 
~imply as a grant of authority to enforce laws - to do what Con-
1,:rrss says - and contains no residuum. Even the commander­
in-chief clause only made the President a "first General" who, 
likr the commander during the Continental Congress, is subject 
to legislative control. The power to declare war, he argues, 
a~signed to Congress the power to judge at all times whether war 
was expedient. There is "virtually no dispute" over the Framers' 
intent, Berger says, but recent Presidents have relied instead on 
an "extra-constitutional source, bootstrap 'precedents' created by 
a succession of presidents in the nineteenth century and rational­
izNI by academic apologists ... " (pp. 74-7 5). Furthermore, he 
finds far less significance in the so-called "12 5 incidents" ad­
vanced by presidential power proponents (pp. 7 5-88) - poorly 
r<·searched, mostly minor and few involving any real threat to the 
tnited States - than in his own collection of quotes from some 
of the "great contemporaries of the Constitution" and others, in­
cluding Jefferson, Madison, Monroe and Lincoln. Even were these 
incidents historica11y significant, he argues, the Constitution can­
not be "adapted by usage," as some scholars wanting to "rational­
ize power grabs" may claim (p. 88). On the President's power to 
control foreign relations, Berger finds "meager" support for the 
"monopolistic" practices that have developed (p. 11 7). The 
Constitution clearly contemplated Senate involvement in the 
~egotiation process, and Senate approval of treaties as well as all 
important agreements with foreign nations. He recognizes that 
Hamilton's arguments in his Pacificus papers were "congenial" 
to presidential expansionism, but claims these arguments were a 
" l vo tc-face" from Hamilton's prior positions, and were made no 
more constitutionally acceptable by "their subsequent adoption 
by presidents whose purposes they served" (p. 135). 

I 

· The book is introduced as,0 and certainly has the indicia of, a 
Work of scholarship. It is well-organized, bristles with footnotes, 

8 
Berger states in his introduction: 

Every . lawyer learns the cost of distorting, or ignoring, adverse facts . Ad­
V?sanes who well know how to exploit his blunders will blow his case out 
0 the water. Caution, let alone the duty of a scholar who dedicates himself 
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and is clearly and engagingly written. The unmitigated vigor :,,,\ 
Berger's presentation is, however, only the most apparent evideiict~, 
of his tendency to assume an advocate's role and present a wh~~~ 
one-sided, and therefore misleading, picture of the issues:; · · 
discusses. -.~V 

His presentation of pre-1789 history is incomplete :Ya:na t 
biased. He sel~cts isolated eve?ts and statements out o! cori!~ 1~._,:' 
that are comphcated and ambiguous, and bludgeons his wat.;!!>}t 
the conclusions he so earnestly wants to reach. For example; Jillff> 
conclusion that Parliament established sweeping power to ob~ ; 
information on all important governmental functions is based oru,iWi:--
o? seventeenth century precedents, di~counting almost enti~lfJf~ 
eighteenth century events. \Vhen Ba1lyn, upon whom BergetJf · 
relies, observed that the Founders were more influenced by sev'~ ~:; 
teenth than by eighteenth century Britain (p. 21), he surely ~ ~ -
not mean to provide a basis for ignoring a century of activity:~ (ff -
so specific an issue as Parliament's right to obtain information,~'.~ 
Even in light of the seventeenth century incidents that Bergeri1I 
finds so convincing, Jefferson was able to advise Washington ~IMt 
the President possessed discretion to withhold from Congress ~ lt: 
formation "the disclosure of which would injure the public" (p;, ~~: 
24). Probably the _most important of t~e prec_ede?ts relie~ on .1rJ t· 
Jefferson occurred m 1742, when a motion to mstitute an mquuy,~l"f 
into Sir Robert Walpole's administration was narrowly defea~,l,l} 
after debate indicating that some members supported an exeai~N · 
tive power to withhold certain papers of state. Immediately afte~~\: 
that debate and vote, Walpole stated that correspondence witli_Jt 
Prussia requested by the Commons should not be provided fO!,.t\]:\ 
another six weeks, and the Commons acquiesced. ;~~J.. 

Berger dismisses the Walpole incident as reflecting "at bes~e:i(. 
the exercise of transient political control of an acquiescent Parlia•~;l•> 
ment by its own servant, and in a situation that did not really call~:f 
for immediate rejection by Parliament" (p. 26). And he finds_tt_ 
"confirmation for this analysis" in the fact that, after Walpol~J~~-. 
resigned, a request for information was honored by his successoi;ijK 
(p. 26). I have no difficulty accepting the later incident as valu-0~~". 

able in proving that the Commons did sometimes succeed in itsJf 
information quests. But a balanced approach might have le4 r~~ 
Berger to see the later incident much as he saw the earlier one; a5)tr-, 
Parliament's "exercise of transient political control" over an ac-.\:{r: 
quiescent Prime Minister, in a situation that may not have called;,;~: 
for rejection of the information request. ':i'fj/:fJ. 

. ;i[ff 
to the pursuit of "truth," dictates that one face up squarely to everything ~;:,, =!'i':i: ... 
that militates against his views. . ·· '.;-.'.:}'.?J?\. 

(Pp. vii-viii) . . !(lfJ;fi: 
io B . BAlLYN, THE IDEOLOGICAL ORIGINS OF THE AMERICAN REVOLUTION ,6-S~j:.-~) 

( 6 ) ··• •H:~:.r 
19 7 · ·-·~i~t~. ·; .,'.:i'~o;~_. 

,:';],.;{.. •. ,r.;_ 
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The same one-sided analysis is apparent in Berger's character­
i1.ation of the fact, also relied on by Jefferson, that Secretary of the 
Trrasury John Scrope refused with impunity to testify about 
Sl'crrt Service monies before a committee of Commons investi­
.:ating Walpole. Berger says: "No immunity from disclosure to 
Parliament can be wrested from its forbearance to jail the aged 
and indispensable Scrope" (pp. 28-29) . Yet Berger relies, as 
r\'idrnce of Parliament's right to obtain information, on the jailing 
of ~icholas Paxton, Solicitor of the Treasury, for failure to testify 
against himself (p. 28). Jefferson apparently thought the Scrope 
inciclcnt more significant. Berger disagrees. But his analysis 
of the incidents should at most have led him to the not-so-stirring 
rnnclusion that the Commons was willing to jail only dispensable 
officers. Neither incident can properly be ignored or given control­
ling significance. 

Even less convincing is Berger's analysis of the Constitution. 
The unqualified clause requiring the President to provide Con­
gress with information from time to time can reasonably be con­
strued to mean that the President's duty to provide information 
without request is discretionary both as to what to provide and 
when to provide it. It was thus repeatedly regarded during the 
t·arly years of the Republic.11 Berger correctly notes the impor­
tant provision in the Treasury Act of 1789, which required in­
formation from the Secretary when Congress requested it (p. 
200). But he fails to deal meaningfully with that same Congress' 
legislation allocating a lump sum for foreign affairs and requiring 
the President to account specifically for all expenditures "as in 
his judgment may be made public." 12 Nor does he confront the 
crucial debate of that period concerning the President's power to 
remove chief executive officers without cause.13 

Berger's conclusion that the President's roles of chief execu-
ti\'e, commander-in-chief, and manager of foreign relations were 
"severely limited" and "designedly subordinate to Congress" is 
<'specially weak (p. 13). Not that I disagree with the proposition 
that Congress was meant to have the last say on most if not all 
matters of importance. The Constitution provides, however, for a I 
\'ery uncertain distribution of powers, largely overlapping, and 
?oes not explicitly deny the President authority to act unilaterally 
in roles assigned to him, at least until Congress has spoken. 
Berger frequently cites Madison's Helvidius papers to support his 
thesis, without dealing with the fact that it was Hamilton, as 
Pacificus, who prevailed in that famous debate; 14 Congress ex-

11 See, e.g., 18 ANNALS OF CONGRf:SS 1641 1 1644 (1852) (remarks of Rep. Elliot, 
Feb. 18, 1808). 

12 
Act of July 1, 17901 ch. 22, § 11 1 Stat. 128-29. 

13 See 1 ANNALS OF CoNGRf:SS 368-84 (1834). 
14 

See 7 Toi: WORKS OF ALEXANDER HurnTON 76-85 (J. Hamilton ed. 1851); 
6 l)ii; WRITINGS OF ]AMf:S MADISON 131-32 (G. Hunt ed. 1906). 
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plicitly approved Washington's unilateral proclamation and eii~ ;.~. 
forcement of neutrality.15 It is true that the so-called "ut ,':~{ 
incidents" ( there are a<::tually more like 2 oo) that have been~:£~. 
advanced to support the President's unilateral warmaking pow~ · _ 
er 16 were, as Berger (and before him Wormuth 17

) says, mostlyj}i: 
trivial matters posing no threat to the nation. However, ~~~;_ 
overwhelming effect of the actions and inactions of our early Co~{iit: 
gresses was to allow the President to assume control of foreign ~·­
affairs and the military.18 This allocation of power has persisted~~ 
to the present, and Berger cannot seriously expect it to be r~i1fi::. 
fashioned on the basis of his reading of pre-1789 history. (f:$,?/. 

The quotes he marshals against unilateral executive military~):, 
action - what he calls "the testimony of great contemporaries o{~'. 
the Constitution" (p. 78) - are inadequate, though it is true that~t 
they have been relied on by many before him.19 Take, for e:i-( ;~~­
ample, Jefferson's famous statement purporting to explain to':~ .. £: 
Congress why Lieutenant Sterrett had only disarmed and releasedj1;-
a Tripoli tan corsair: ~~• 

Unauthorized by the Constitution, without the sanction of Con- ·)£!f 
gress, to go beyond the line of defense, the vessel, being disabled . :l:,,i·\­
from committing further hostilities, was liberated with its crew. · ·•,J,\,"'· 

~-!$~\: The Legislature will doubtless consider whether, by authoriz- _.f-Ji 
ing measures of offense also, they will place our forces on an ·.• ;,r.:,, 

equal footing with that of its adversaries. ff:. 
(P. 78). Taken at face value, this statement does support Ber- ~?'-t 
ger's contention that Jefferson "did not regard attacks on Ameri- ?*;~ 
can shipping on the high seas [ even by a nation that had declared ;•,it 
war on the United States] as dispensing with the constitutional -'-*~ 
requirement of consultation with Congress" (p. 80). But the t~:· 
statement cannot be taken at face value. The truth is that Jeff er- '3/ 
son and his Cabinet discussed this very issue before sending the :if\ 
squadron into the Mediterranean and, with the exception of '.;£·: 
Attorney General Levi Lincoln, voted to authorize orders per- :~{~ 
mitting the seizure or destruction of military vessels of any of l:4--:: 

t;J.".;. 
the Barbary States that declared war.20 Orders were issued to .i/ 

15 
Congress in fact pra ised the President for issuing the procla mation. 4 ANNALS :.\.~.'.(: 

OF C ONGRESS 17- 18, 138 (1849). :i.,. 
16 See _U .S. Dn'T oF STATE, TH E LEGALITY oF UNITED STATES PARTICIPATION IN •'.;_:~ 

THE DEFEXSE OF \ '1n NAM, reprinted in 75 YALE L .J . at IIOI (1966) . \.~--
17 Th e l'irtna,n War : Th r. President Vers11s the Constit11tion , in 2 THE VIETNA:M ·>;: 

WAR AND INTERNATIONAL LAW 711 (R. Falk ed. 1969). 
18 See E . CORWIN, THE PRI::SlllENT: O FFICE AND POWERS 313-16 (1940) i L. 

HENKlN, FOREIGN AFFAIRS AND THE CONSTITUTION 49-54, 100-08 (1972) . 
19 E.g., Note, Co11gress, the President, and the Power to Commit Forces to 

Combat , 81 HARV. L . REv. 1771, 1779 (1968) . 
20 1 THE WoRKS OF THOMAS JEFFERSON 366 (P. Ford ed. 1904). 
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Lieutenant Sterrett's commander, Commodore Richard Dale, 
expressly authorizing such actions,21 and Dale in turn ordered 
Sterrett to capture or sink Tripolitan vessels. Sterrett did not 
bring in the corsair because he was on his way to Malta for water, 
and his instructions were to disable and release rather than cap­
ture vessels on that trip; had he met the vessel on his return trip 
to Gibraltar, however, he would have been authorized to bring it 
back with him.22 Jefferson's statement was probably a grand­
stand play to secure Congressional authorization for any further 
actions he deemed necessary against Tripoli. Albert Gallatin, 
Secretary of the Treasury, later wrote Jefferson that he could not 
understand how the statement got into Jefferson's address, and 
that he had always felt that offensive actions were entirely proper 
against a nation that had declared war.23 Jefferson apparently 
shared Gallatin's view, for in December-1802 he told Congress 
that he had unilaterally authorized, against several of the Barbary 
Powers, just the sorts of actions he pretended in December 1801 
could be authorized only by Congress.24 

Nor is Berger's reference to Jefferson's language an isolated 
instance of reliance on a quote which close scrutiny reveals to 
he misleading. Had he examined the statements of our early 
leaders that he seems to find congenial as closely as those ref er­
red to by presidential power proponents, he would have relied on 
them far more gingerly, and been a bit less prone to rush to judg­
ment. \Vhat value, for example, is there in the fact, trumpeted by 
Berger (and many before him), that the House "adopted a resolu­
tion that the [Mexican] war had been 'unconstitutionally begun 
by' " President Polk (p. 82), when the House later omitted this 
language from the resolution ultimately passed, and the Senate 
brushed aside any attempt to consider the issue? 20 To tell us of 
the former action without the complete story serves only to mis­
lead. 

Berger's attempt to pare down the authority of the President 
under the Constitution thus rests upon a distorted view of the 
precedents. Moreover, his effort was unnecessary in order to estab-

., I NAVAL DOCUMENTS RELATED TO THE UNITED STAT£S \VAR WITH THE BAR-

BAR Y POWERS 465-467 (1939) . 
22 Id. at 534-35 . 
23 I THE WRITINGS OF ALBERT GALLATIN 104-105 (H. Adams ed . 1879). 
24 II ANNALS OF CONGRESS II-12 (1851) j 12 ANNALS OF CONGRESS 12- 13 (1851). 
25 On January 3, 1848, the House adopted, 85-81, an amendment to a joint reso-

lution of thanks to General Zachary Taylor, which contained the language quoted 
by Berger. CONG, GLOBE, 30th Cong., 1st Sess. 95 (1848) . However, when passed 
on February 7, 181-1, the resolution contained no reference to the legality of 
the war. Id. at 304 . The Senate briefly discussed the war's legality on February 
I6, when it took up the same resolution, but the matter never took the form even 
of a proposed amendment. See id. at 367-68. 

/ 
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\ ush congressional authority to seek information from the execf..lf, 

tive. One need not show that Congress is superior to the Presidenri~~­
in any of his powers to justify requests for information, and •en.lt 
forcement of those requests by means already at the disposal ''lit 
Congress, such as refusal to approve appointments or appropriate~ 
funds. So long as Congress has some function in a given field?it~l 
has the power to seek to obtain the information necessary for tli'e"-~} 
proper exercise of that function, and there is no area of importan~l ' 
to the nation's well-being in connection with which Congress ha§: .. .;~ . 
no significant function. Berger's effort is therefore aimed at proytit 
ing, not only that Congress can request information, but th~Hti 
Presidents lack any power to resist such requests. To the extent)!:,.· 
that his case is built on the claim that all presidential powers ar~.~~-
subordinate to the legislature, his argument fails because the Con~i:J 
stitution is not as clear as he asserts and because early Congresseil'::'. 
accepted an allocation of powers that left the executive far mor_f Ji_. 
authority than Berger is willing to recognize. •:.~~ 

':,~~­
' ,Jtfj 

II ;~ff 
.,.•'!l~•,: 

Berger's thesis that Presidents lack any power to resist reques~~•> 
for information necessarily leads him to inquire whether there/~"::­
are precedents for executive resistance. Here, too, his contribution~ ·­
is a substantial but one-sided attack on the precedents advanc~_Rf: · 
by proponents of executive privilege. He aims a devastating}:t'. 
barrage of criticism at former Attorney General Rogers' memt~ :· 
randum, "The Power of the President to Withhold InformationJtt 
from Congress," published in 1958. Focusing on the first 50 yea~jf-½' 
of Rogers' "historical peregrinations," Berger seeks to prove tha~··;{;f 
?o President relied on executive privilege until Jackson did sf ;;": 
m 183 5, and that Jackson was wrong (pp. 163-82) . But he,~'P,?. 
builds this conclusion on the very work that he so ably leaves iri~;{\J~ 
ruins, rather than on his own research. "Not once in the first J~', 
sixty-five years," Berger concludes, "if we may rely on Mr-;';5r . 
Ro?ers' exhaustive sea~ch for '~recedents,' did the President ass.ert :JJ; 
a nght to conceal foreign affarrs from the Senate or war makmg <:-1¥.·•. 
moves from Congress" (p. 185). Thus, he considers only those --1!,J'. 

j isolated instances of outright presidential resistance that Rogers ]~> 
noted in performing an advocate's role for President Eisenhower, ·z:tg; .. 
instead of focusing on the essentially political nature of the con- :JI 
test for information between Congress and the President. ((if· 

Controversies over information usually mirror contests to_ f~~;,. 
control or influence decisions on matters to which the informa-;- ,;;;_r_ 
tion relates. These disputes are therefore part of the overall poli-; 
tical process, which must be examined in all its stages to ascer-.. . 
tain how power over information has been allocated in practice.:.; 

i:tt~f 
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\\'e must study not only situations where a President acceded to 
or resisted a request for information, but must also consider the 
extent to which Presidents surrendered information voluntarily, 
whether and when Congress was willing to pass requests, the 
extent to which Congress explicitly authorized presidential with­
holding and why, whether Presidents have resisted or claimed 
power to resist unqualified requests, whether Presidents have 
simply hidden material and of what sort, and whether Congress 
has sought to force acquiescence and with what degree of success. 

Available historical sources reveal that, although much in­
formation was provided voluntarily, all Presidents from Wash­
ington to Jackson withheld large quantities of material, especially 
diplomatic correspondence, from their voluntary transmittals.26 

Congress frequently requested the information thus withheld, and 
Presidents usually complied. Far more often than not, requests 
for information on sensitive issues contained qualifications 
authorizing the President to withhold material the disclosure of 
which might prejudice the nation.27 Qualifications of information 
requests dealing with such important issues as the Burr conspiracy 
exemplify a tradition of legislative deference and trust, surely 
worthy of considerable weight in the debate about the discretion 
inherently possessed by the President.28 

Although Berger demolishes Rogers' memorandum on presi­
dential refusals to supply information, his research and analysis 
once more fall short of completeness or objectivity. For example, 
he states that Cabinet discussion about discretion to withhold 
materials requested in the investigation of the military defeat of 
General St. Clair was rendered "academic" because the materials 
were provided (p. 168). But abstract discussion - especially 
briefed by Thomas Jefferson and concurred in by \Vashington's 
entire Cabinet, including Hamilton - can be extremely import­
ant. Moreover, Washington and Hamilton remembered the deci­
sion while formulating strategy for the information request con­
cerning the Jay Treaty,29 and, while Washington relied primarily 

2
" The full extent of withholding can be gleaned from a comparison of the ma­

h-rial actually turned over to · Congress, as reflected with rough accuracy in the 
AXXALS OF CONGRESS and in the AMERICAN STATE PAPERS, FOREIGN AFFAIRS, 
"·i th the complete collections of the works of the Presidents invol\"Cd , still most 
authoritath·cly a\·ailable at the Library of Congress or on microfilm. Virtually 
every letter examined that was originally encoded and dealt with foreign affairs was 
"·ithhcld from voluntary transmittals. 

27 
E .g., 4 ANNALS or CONGRESS 251 {1849) (resolution passed under Washing­

ton, qualified at Madison's suggestion); IO ANNALS or CONGRESS 773-74 (1851) 
( qualified Senate request under Adams for instructions to ministers in France) ; 
;5 ANNALS OF CONGRESS 67-68, 70-71 (1852) (Senate request of Jefferson for 
ctter, specifically amended to add qualification) . 

28 S 
ee, t .g., 8 ANNALS OF CONGRESS 1368-69 {1851). 

29 
34 THE WRITINGS OF GEORGE WASHINGTON 481-82 (J. Fitzpatrick ed. 1940); 
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on the House's lack of any proper role in denying the instructions·~f 
sought,80 he did so knowing, as did Hamilton and Madison,81 that~t; 
had he invoked his discretion to withhold information, the Houset.£\ 
would have accepted his decision as ~nal, withou! controversy.•~/~.~~'\ 

Nor does Berger note the occasions on which Jefferson as~\ 
President let it be known that he regarded himself as free tf;.~~­
withhold information.~8 In fact, Jefferson was particularly pron~,.~ • . 
to secrecy, and established a system of correspondence that en~y;~tr 
abled him to instruct his agents, or to receive information, oi(Jff 
official matters, without revealing the material to Congress.~:-{ir 
Enterprising ne~smen somet_imes ob!ained and published letter( ~t 
that had been withheld, causmg considerable embarrassment, bu!·,?i\·· 
no.real change in pol!cy.35 That Presidents have now come to tbe}it 
pomt where they claim to be beyond Congress' power to control ;S:· 
is undoubtedly the product in large part of Congress' willingness}f 
during those years, often for political reasons, to allow Presidents1{I 
great latitude. ':;i:/f:: 

:~t III ,fu,: 
' ,!;,'}.·. 

Beginning with Chapter 7, Berger's book shifts from its his- f f:··.: 
torical focus to the presentation of more broad-based arguments.h'f · 
for limiting executive discretion. He asserts that the practice of ~it:': 
reviewing claims of governmental privilege from compliance with }ff 
judicial subpoenas argues a fortiori for review where Congress ,.:\ 
is requesting the information, since Congress is the senior part•)o"1'. 
ner in foreign and military affairs (p. 209). He discusses the}ti­
practice of withholding intradepartmental communications from.j} 
Congress, which of ten prevents meaningful investigation of cor:,-;,1f 
JO THE WORKS OF ALEXA:S-DER HAMILTON 145-47 (H. Lodge ed. 1904) [hereinafter·ap 

1;-,f~~· 
cited as HAMILTON]. "\Ai'.' 

30 5 ANNALS OF CONGRESS 760-61 (1849). -.•,:, 
31 ld. at 773; Letter from James Madison to James Monroe, April 18, 1796, in <0

7/./ 

2 THE LETTERS AND OTHER WRITINGS OF ]AMES MADISOX 96 (Cong. ed. 1865); JO /t 
HAMILTON, supra note 29, at 154. . ;;,~; 

32 In his Jetter to James Monroe, supra note 31, Madison wrote: j~/', 
The pre,·ailing belief [in Congress] was, that he [the President] would send ·".}f.: 
a part, if not the whole , of the papers applied for . If he thought any part 'J.;, .. 
improper to be disclosed or if he wished to assert his prerogative without :Yt', 
coming to a rupture with the House, it was seen to be easy for him to · :'f:. i. 
a\'oid that extremity by that expedient. {:I,}. 

2 THE LETTERS AND OTHER WRITINGS OF JAMES MADISON 96 (Cong. ed. 1865) . He ·;:,::;. 
had earlier written lo Jefferson "that the call for papers was refused, and reasons ·;~ - · 

, , .• '.:·llo,. 

assigned more extraordinary than the refusal." Id. at 94. · ;fl 
33 10 THE WORKS OF THOMAS )EFHRSON 409 n .1 (P. Ford ed. 1905). ··\i{:J:. 
34 In his letter to Li\'ingslon, April 18, 1802, 10 T11E WRITINGS OF THOM~ ;:Jti 

JEFFERSON 311 (Memorial ed. 1907), Jefferson explained this system of secrecy in /.!ff. 
discussing relations with France. · 'c'j. : ·-'~•~· 35 See 19 ANNALS OF CONGRESS 1081-91 (1853) . •".'.. ,;t·· 

:·,',!.~~' ·.;.,\\~;/; I 
·fif ::t. 
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ruption and waste (with fascinating examples provided) (pp. 

234-64). His principal example of the costs of secrecy is the 
\°ietnam Vlar, concerning which "gigantic miscalculations" were 
shielded by the suppression of the Pentagon Papers (p. 2 82). 
He seeks to refute the "practical" arguments for an executive 
privilege, asserting that Congress is no less safe a repository of in­
formation than the executive branch, and that in highly sensi­
tive situations disclosure can be limited to designated leaders 
(pp. 288-93). Finally, Berger concludes with his argument for 
having the courts reconcile the conflicting claims of Congress and 
the President. Suits by Congress against the Presid~nt for in­
formation should be found justiciable: they present a real case or 
controversy (pp. 313-20); standing should be found, or Congress 
should legislate it (pp. 320-26); and the Court has tackled 
''political" questions as sensitive and unmanageable as an ex­
ecutive privilege claim (pp. 32 6-41). "Impartial adjudication 
promises a better solution than trial of its own cause by a Congress 
whose temper has been frayed by protracted controversy" (p. 
34 I) . 

While I share Berger's view that discretionary withholding 
of information is of ten used to cover up incompetence and cor­
ruption, there are enough instances where this is not true to 
justify at least a limited discretion temporarily to withhold some 
material. While various instances of highly sensitive military 
action and diplomatic maneuvering come most obviously to 
mind, another important justification for secrecy is the general 
need to encourage open discussion within government prior to 
any important decision.86 This argument for confidential discus­
sion lost much of its respectability when Richard Nixon made it 
the basis of his claimed right to withhold information from Con­
gress and the courts, and the Supreme Court held against him 
in a suit brought by the Special Prosecutor.37 However, one need 
not accept the Nixon theory that even criminal activities are 
protected from disclosure to support a confidentiality privilege.38 

One need only recognize a Presidential power to oppose or refuse 
requests, while accepting the power of Congress or the courts to 

3 0 Enn Berger agrees (pp. 206-07) with Madison and many others that no Con­
stitution would have been adopted if the Connntion debates had been made pub­
lic. See 3 M . FARRAND, THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 
4i9 (rev. ed. 193 7). 

3 7 United States v. Nixon , 94 S. Ct. 3090 (1974), noted iii The S11preme Court, 
19i3 Term, 88 HARV. L. REV. 41, 50-61 (1974). See Freund, The S11preme 
Court, 197 J Term, Foreword: On Presidential Privilege, 88 HARV. L. REV. 13 (1974). 

38 Indeed, the Court's recent decision requiring President Nixon to surrender 
~ape recordings of confidential conversations for in camera inspection by the trial 
Judge recognizes the need for executive confidentiality and accords a presumptive 
Privilege to presidential communications. Sec 94 S. Ct. at 3107-08, 3110. 

✓ 
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use their power, in turn, to force the President to produce if thel~{ 
deem his claim for confidentiality inadequate under the circum-~.:(: 

~1n,, .. 
stances. :\;,~ ' 

Not content to rest upon the give-and-take of the politicat{'­
proces~ whic~ _has in the past determined !11e effective scope of.l.·\ 
executive pnv1lege, B_erger wants much tighter control of the ~~--~ 
President. And it is Berger's implicit conclusion that Congress '.''~:'. 
cannot be trusted to enforce its own requests which leads hirr, to rt .. ,;.· 
turn to the courts for help. While I, too, doubt Congre~< will;':i{.f'-
my guess is that one reason Congress has seldom . criousty;f: 
threatened or taken action against Presidents for ini ormation\~-­
refusals is a widespread belief among members, con ti ;i ry to Bet~ ~ft 
ger, that Presidents should be allowed to withhold material, and ,i:t• 
should be overruled only if essential to the publ ic interest or it::%~' 
the?' have lost the legislat~re's confidence. This i•. why, in hi~J\f 
toncal context, the very issuance of subpoenas by the Senate d1Y 
Watergate and House Judiciary Committees W,', " a dramatic ;::~1 
demonstration that Congress had lost confidence in Richard )¥r:· 
Nixon. ?ri/ ... ·.-., .•. 

In my view, moreover, the courts are properly reluctant to :.;;;,;;,;· 
involve themselves in disputes between the two most powerful_',:? 
branches; for several reasons courts should be k ss prepared to '\ 
rule on congressional requests than on motions by litigants or .. ti> 
grand juries. A litigant must make a showing of need to obtain ~;\ 
material from the executive, which is demonstrated with referenc~·)L 
to the particular case involved. Should a court impose a similar''}/· 
burden on Congress and if so, by what authority and under wha('.}t<: 
standards? Congress has repeatedly used information requests for '~:;" 
political purposes. Should the federal courts participate in efforts )f< 
that even arguably seem designed to embarrass and obstruct the ::~. 
President? At what point would the courts get involved? \\Tould :_{-: 
a majority of each house have the right to authorize review? Of :i~ 

both houses acting together? Could even a single member seek /~>, 
review of any presidential refusal to provide information? 89 At .;/ 
what point would the courts stop being involved? When the · 
President says he has complied, or when Congress or every indi- , _· 
vidual member is satisfied with compliance? Should the courts .:; 
review material in camera to determine ,vhether its release would ;,<, 
be detrimental, as they sometimes do in requests by litigants? 
Though this process seems acceptable when a court weighs the 

39 A committee of the Association of the Bar of the City of New York recom­
mends, among other things, that either house or any committee haYing jurisdiction 
of the subject matter should be able to make requests "in furtherance of a Jegiti- ;'._,. . 
mate purpose." Committee on Civil Rights, Executive Privilege: Analysis and . ,'). 
Recommendatio11s for Congressional Legislation, 29 RECORD OF N.Y.C.B.A. 177, 201- . }tt· 
02 (1974). See also S. 2073 1 93d Cong., 1st Sess. (1973). ")< 

-~~~t1,:, 
·~t~,.,_.:· 
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President's judgment against the needs of a litigant, it becomes 
highly questionable when the court is called upon to determine 
whether the asserted needs of the legislature ought to be set 
aside.40 What if Congress disagreed with a judicial decision lim­
iting its access to information and went ahead to use other powers 
to obtain the material? 

The Supreme Court has generally "stonewalled" the issue of 
how its decrees in disputes between the other branches might be 
enforced; they assume compliance. But the Justices realize that 
ultimately the Court's great power rests on its sound exercise. To 
become involved in battles between Congress and the President 
over information would increase the frequency of showdowns 
with and between the other branches, in an area peculiarly politi­
cal, and thereby increase the likelihood of noncompliance. If non­
compliance, in whatever subtle form, becomes frequent enough, 
the Court's power might be irretrievably lessened. And to what 
end? To enforce the orders of the branch Berger properly regards 
as most powerful? Why should the Court assume even the good 
faith of a request by so powerful a legislature that lacks the con­
viction to enforce its will? Once legislative enforcement begins, 
as for example with a law ordering the termination of a program 
unless information is supplied, the courts can much more readily 
become involved, interpreting and enforcing the particular statute. 

Berger could have been far more helpful, I think, by asking 
what is wrong with Congress rather than simply telling us that 
executive secrecy usually has no legitimate purpose. Why is it 
that Congress has failed to assert its authority, even in the most 
blatant circumstances? Berger unaccountably assumes that Con­
gress is the weak branch ravished by presidential excesses, left 
without information to save the nation from disasters such as 
Vietnam. But was secrecy really the cause of the Vietnam disaster, 
or even a major factor? Did Congress know less than the millions 
who had heard all the arguments against the war by 1964? An \ 
entirely different hypothesis could be adopted: that Congress 
doesn't seek information more aggressively because its members 
don't want it. They want the President to make the judgments and 

•o Judge Gesell did balance these interests in a decision last February, refusing 
to require disclosure of presidential tape recordings to the Senate Watergate Com­
mit tee. His task was made relath·ely simple, howe\·er, by the fact that the Spe­
cial Prosecutor had obtained the material involved, and contemplated trials based 
in part on the information . The Senate Committee made clear its intention, more­
over, to publish any material it received, an action the Special Prosecutor noted 
would cause unnecessary and possibly prejudicial publicity. See Senate Select 
Comm. on Presidential Campaign Acti\"ities v. l\'ixon, 370 F . Supp. 521 (D.D.C. 
1 974). These special considerations would be absent in an ordinary conflict be­
tween Congress and the President. 
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mistakes, because they are too busy handling constituent requesi.r\;t~ 
their legislative specialties and getting reelected. Perhaps . ~ .;;r_-
is why the War Powers Resolution expressly provides that~:~=: 
gress can finance a military action without being deemed to Ji>;J,· 
prove it,41 which is like the Godfather knowingly financing -:,ari'~~;"-_ 
underworld war and then claiming he was not a co-conspir~tor-..:it 
because he had not given his express blessing to the project. ·::_~~;: 

So what can be done? One thing would be to condemn C<>nr,·tt 
gress more often for allowing Presidents to conceal information}(t 
Another, which Berger suggests, would be to establish in Congrecss"fl ' 
institutional mechanisms for obtaining sensitive information fron1\j. 
the President and keeping it confidential; this would greatly;~\ 
weaken the presidential argument for withholding material for :.:c_-. 

••f!'•" J s_ecurity reasons. Co~gress should go further,_however, and estaltJt. 
hsh a separate committee or other body exclusively for the purposst~( 
of obtaining information, from all sources, to be made available.t9lt'J · 
Congress or designated members and committees. Berger says tha(:;/ 
" [ t] o duplicate" the executive's "worldwide [information] facm~1:~· 
ities in order that Congress may obtain the information it considers ./-'· 
essential for performance of its duties would be an intolerably:}{ 
costly folly" (p. 3). I disagree. The costs of ignorance are fat::,ff> 
greater than the costs of an effective information-gathering ap;,Ji{{· 

• ,-... .1,'i'>· 
paratus. We have learned enough to know that the executivt:.<.:: 
branch will not always cooperate swiftly or completely with legi~.J;f1-
lative requests, and such a mechanism for information-collecting -~t 
may at once embarrass those in the executive seeking improperlY.li(\. 
to suppress material and force Congress into action on· important l{r; 
questions by continuously placing relevant information righr~~f 
before its collective eyes.. "?f;;f,j 

These and other steps are premised, however, on the assum~.:/6: 
tion that Congress is capable of reforming its own procedures and ._.f.f 
practices respecting information. One can reasonably doubt that_{t> · 
such reform is possible, however, without a major overhaul of thatiii· 
institution, extending far beyond how it operates, to the manner i_n '.4\-L 
which its members obtain and keep their positions. But that 1S.{';.:p 
another subject, beyond the scope of Berger's effort and this /i/ 

:..,;:,:-.;,-~..;· 
review. 

0 Pub. L . No. 93-148, § 8(a)(1) (Nov. 7, 1973) . 
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This symposium is an attempt to focus on the present state of executive 
power and to consider remedies for f eh deficiencies or dangers. The sym­
posium understandably enlists people from many different fields and with a 
broad spectrum of views on the crucial issues. They must all , to one degree or 
another, invoke and rely upon past experience as a guide, just as Congress 
and the courts use experience to devise or at least to rationalize proposed 
solutions. Indeed, many politicians and writers, since the war in Vietnam, 
have used history to explain or to justify what went wrong and to devise new 
rules or institutions to deal with the problem of distributing power between 
the executive and legislative branches. 

The purpose of this paper is to deal with one recurrent use of history in 
the current debate over our institutions of go,•ernment. Again and again, 
those critical of recent practices have invoked the experience of the Con­
stitution's framers. 4 The first twenty to thirty years of experience under the 
present Constitution are generally regarded as a period of national progress 
and achievement, and modern critics strongly suggest that our early successes 
may be attributed, at least in part, to the willingness of our first presidents to 
abide by the Constitution.5 

An important example of this use of our early history is found in the 
Report of the Senate Committee on Foreign Relations, filed February 9, 1972, 

War engendt'red a flurry of activity in the courts. Holuman v. Schlesinger, 484 F.2d 1307 (2d 
Cir. 1973), cert. dniied , 4 I 6 U.S. 936 (1974) (reversing district court d ecision that there was not 
sufficit'nt authorization to \\·arrant Cambodia bombings, on ground that issue presented a politi­
cal question); Da Costa v. Laird , 47 I F.2d I 146 (2d Cir. 1973) (repeal of Tonkin Resolution did 
not withdraw congr essional authorization implicit in other legislation); Orlando,·. Laird, 443 F.2d 
1039 (2d Cir.) , cert. drnied , 404 U.S. 869 (1971) (Gulf of Tonkin Resolution held sufficient au­
thorization). 

4. Su , r.g., Sn-ATE Co~tM. os FoREIGs RELATJoss, 91sT CosG., 2o Srss., DocuMESTS RELAT-
1sG TO THE WAR POWER Of CosGRESS, THE PRESIDEST's AUTHORIT\' AS COMMASDER-11'-CHIEF ASD 
THE WAR IS lsoocHISA 12-13, 74-76, 88, 99-101, 153-56 (Comm. Print 1970); Hearings on War 
Pou•ers Before the S11bcomm. 011 Natio11al Srrnril)' Polic_)' alld Scie11tific Dei•elopmmls of the Hou..se Comm. 
011 Foreign Affairs, 93d Cong., 1st Sess. 31 (Thomas F. Eagleton), 209-12 (Raoul Berger) (1973); 
H eari11g.1 011 Co11gress, the Presidrnt, and the War Pou•ers Before the S11brnmm. 011 National Securil_)' Polic_)' 
and Scientific De,,elopmr11ts of thr Howe Comm. on Foreign Affairs, 91st Cong., 2d Sess. 513-17 ( 1970) 
(Htll'l'ard Lall' RPl'iell' Legal Memorandum on the Constitutionality of the Amt'ndment to End the 
War) ; R. BERGER, EXECUTIVE PRIVILEGE: A CoNSTITUTIOSAL MYTH 78-81 , 130-40, 167-81 (early 
pranice), 11-14, 35-42 , 50-56, 61-69, 127-29, 146-49 (original intent) (19i4); Ratner, The Coordi-
1wted Wan11aki11g Pou•l'l"-Lfgi.1 /atii •e, Exerntii ,,, a11d J11dicial Roles , 44 S. CALIF. L. Rev. 461, 464 n.12, 
470 (1971) ; Re\'eley, Presidr,1/ial War-Makiug: Co11stit11tiu11al Prerogati, 1r or Usurpation1, 55 VA. L. 
Rev. 1243, 1260-61 (1969); Van Alstyne, Co11gress, thr Presidmt, and the Pou•er lo Declare War: A 

• Requiem for Virt11am , 121 U. PA. L. Rev. I, 7-11 (1972). 
Those defending recent practices have also frequently invoked the framers· experiences to 

support their arguments. Ser , e.g., Rogers, Congress, the P l'fsidr11t aud the War Pou•ers, 59 CALIF. L. 
Rev. 1194-98 (1971); DoCL'ME:-iTS RELATISG TO THE WAR PowER Of Co:-.GRESS , Stl/Jra at 176; 
H rari11g.1 011 War Power.,, .rnpra' at 297 (Barry Goldwater) . Edward Corwin raised many of these 
arguments O\'er half a century ago. See E. C0Rw1s , THE PRESIDEST's CosTROL Of FoREIGS 
Rt:LATIOSS 90-97, I 31-35 ( I 917) . 

5. Ser Doc:UMF.STS RELATl:-iG TO THE WAR POWER Of Co:-.GRESS, mpra note 4, at 30-31; 
Hniri11K.1 011 War Puu•n.1 , w/m1 note 4, at 31-32 (statement of Thomas F. Eagleton). 
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concerning an early version of the "war powers bill." The report flatly asserts 
that "whatever else they may have painted with a 'broad brush,' the Framers 
of the American Constitution were neither uncertain nor ambiguous about 
where they wished to rest the authority to initiate war," namely "in the legisla­
ture, and in the legislature alone."6 The power to declare war and to control 
the military resources placed at the nation's disposal are repeatedly cited as 
reflecting an intent to require legislative approval before war is commenced. 
Some commentators even argue that the Constitution meant to avoid the sort 
of gradual involvement that occurred in Vietnam by requiring Congress to 
declare war or to authorize it unequivocally, not just to delegate vague dis­
cretionary power over military actions or to pay for actions already 
undertaken. 7 Treaties committing the nation to come to the aid of others 
represent, under this view, only a prediction by the President and Senate that 
the Congress would , when faced with a situation contemplated in the treaty, 
authorize hostilities in the constitutionally prescribed manner. The sole excep­
tion to the requirement of prior legislative approval, some assert, is the 
President's power to def end the nation from actual, or perhaps also immi­
nent, attack.8 And this power is sometimes narrowly construed to limit its 
application to attacks on the nation as a geographic entity, rather than on 
ships and citizens abroad, and to preclude preemptive strikes. 

The unambiguous allocation allegedly made by the framers was, according 
to the theory I am addressing, faithfully followed by the same men when they 
assumed power. No in-depth exposition of what actually occurred in the early 
administrations is attempted to demonstrate this hypothesis. Rather, isolated 
and-as I will show-unrepresentative and misleading events are relied upon, 
such as Madison's argument in the Pacificus-Helvidius debate, Jefferson's 
statement in his first annual address that Congress alone has the power to 
authorize "offensive" military actions, and Madison's message of June 1, 1812, 
asking Congress whether the United States should go to war with Britain-"a 

6. SEll:ATE CoMM. ON FOREJGS RELATJ01'S, WAR PowERs, S. REP. No. 606, 92d Cong., 2d Sess. 
I 2 (1972). 

7. See, e.g., ACLU Amicus Brief and Appellant's Brief, Orlando ,,. Laird, excerpted in L. 
fRIEDMAS & B. NEUBOR1'E, UNQUESTI01'1SG OBEDIENCE TO THE PRESIDENT, THE ACLU CASE 
AGAlll:ST THE ILLEGAL WAR IS VIET NAM 62-72, 130-74 (1972); Van Alstyne, supra note 4, at 
16-17; Velvel, The War in Viet11am : Un co11stitutional, justiciable and Jurisdictio11alZ)' Attackable, in 2 
THE VIETSAM WAR ASD lsTERNATIOSAL LAW 651, 680-81 (R. Falk ed . 1969); cf. Bickel, Congress, 
the Presiderit alld the Power to Wage War, 48 CH1.-KEST L. REV. 131, 137 (1971). 

In Orlando v. Laird , 443 F.2d 1039 (2d Cir.) , cert. dn, i,d, 404 U.S . 869 (1971), the court held 
the Gulf of Tonkin Resolution and other legislative collaborations to be sufficient authorization 
for the war. Even after the Gulf of Tonkin Resolution was repealed , the Second Circuit found 
adequate authorization . See Da Costa v. Laird , 448 F.2d 1368 (2d Cir. 197 I) , cert. dmied, 405 U.S. 
969 (1972). Su also Da Costa v. Laird, 471 F.2d 1146 (2d Cir. 1973). 

8. Su , e.g., statement of Professor Richard B . Morris, in S. REP. No. 606, supra note 6 , at 15; 
Bestor, Separatio11 of Powers in the Domai11 of Foreigri Affairs: The Origi110I lnte11t of the Constitutio11 
Historically Examined, 5 SETOS HALL L. REV. 529, 612 ( 1974); Reveley, supra note 4, at 1285-88, 
1290 n .55. 
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solemn question which the Constitution wisely confides to the legislative de­
partment of the Government."Y 

Much can be gained, I think, by re\'iewing the highlights of our early 
history to determine how the framers and their contemporaries actually 
viewed and exercised power. Enough has been said to establish that the con­
stitutional aliocation of powers relating to war making is far from unambigu­
ous.10 Clearly, the Constitution accords Congress the upper hand, or final 
say, on most issues of significance. But it also assigns the President great 
powers over the military, and in the execution of policy. What needs closer 
examination than it has so far received is the construction actually given the 
Constitution's allocation during the first few administrations. 

I 

FoRGl!'.G THE EXECUTIVE BRA!'.CH, I 789-1797 

Any in-depth treatment of the allocation of power over foreign and mili­
tary affairs in modern times necessarily leads to a discussion of the extent to 
which the American executive controls other powers and functions that virtu­
ally assure him the power to make war or to lead the nation to war. The 
presidency gains its war-making capacity not only from the power to com­
mand the military forces Congress provides but from its control of the con­
duct of foreign relations, including its capacity to obtain and to keep from 
Congress information necessary for that body to formulate and to judge 
foreign and military policy; from its extensi\'e role in planning legislation, 
including the budget; from the discretion it exercises O\'er funds allocated by 
the legislature; from its control over most important executi\'e offices ; and 
perhaps most of all from the vast powers Congress has willingly delegated 
that directly concern the use of military force. 

The first lesson of George Washington's presidency is that the pattern of 
executive-congressional relations that we associate with the modern executi\'e 
was established in all its essentials by 1797. This was accomplished, moreo\'er, 
with a remarkably high degree of awareness in the legislature of the enor­
mous power that the executi\'e might acquire if allowed to assume the furn:­
tions invol\'ed . One of the first decisions made by Congress, for example, was 
to allow, or to recognize, the President's power to remo\'e the principle execu-

9. Madison"s papers as Hel\'idius are in 6 THE WR1nr-cs or jA\IES MADJsos 138-88 (G . Hunt 
ed . 1906). J e fferso n •s statement is in I I AssALS OF Cose. I I. 12 (180 1) ; and !\l adison·s message is 
in 24 Ar-r-ALS or Cose. 1714, 1719 (1812). 

10. The best and most balanced treatment is L. Hrni,.1s. FoREJGs AFFAIRS ASD THE 
Coi-sTJTUTJOS ( I 972). Other able treatments include Bes tor, mpm note 8, at 5~7-66 ; Lofgren , 
War-Maki11g U1ulrr thr Co11.1tit11ti011, The Original U11drrstm1ding , 81 YALE L.J. 6i2 (19i2); Reveley, 
Co11.<tit11timwl Allocatio11 of the War Powers Bet11•re11 the P1·1•Jidr11/ and Cong,·n,: I 787-1788 , 15 VA. J. 
li-T'L L. 73 (1974) ; Note. 81 HARV . L. REV. 1771, 1772-80 (1968) . l\h 01.-11 con · rage is in A. Sm-AER. 
WAR, FOREIGN An-AIRS AJ\:D CosSTITl'TIOSAL PowtR: THE ORIGIJ\:S ch . I ( I 9i6). 
I 
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tive officers without cause. Many of those favoring this allocation rested their 
case on an expansive construction of the power to execute the laws. As Mad­
ison described the prevailing argument: "[T]he Executive power being in 
general terms vested in the President, all power of an Executive nature not 
particularly taken away must belong to that department."11 The planning 
function was quickly assumed by Washington, who ordered Secretary of War 
Henry Knox to prepare a plan for organizing the militia; 12 Congress seemed 
agreeable to this mode of proceeding when it included in the act establishing 
the Treasury a requirement that the Secretary "digest and prepare plans" 
concerning revenue and expenditures, 13 and soon thereafter instructed Alex­
ander Hamilton to report a plan for supporting the public credit. 14 Republi­
cans forcefully challenged this practice when they increased their numbers in 
the Second Congress, warning "that the Executive, or rather the Treasury 
Department, was really the efficient Legislature of the country, so far as relates to 
the revenue, which is the vital principle of Gm·ernment." 15 But rather than 
restricted, the practice was actually expanded to include planning for frontier 
defense, with many legislators noting the superior capacity of executive offi­
cers to prepare plans· in their respective areas of expertise.16 

Congress quickly granted the executive broad control over funds by mak­
ing most appropriations in lump sums; by allowing the Secretaries of Trea­
sury and War to shift such funds as were specifically appropriated from one 
category to another; by appropriating funds to cover deficiencies in categories 
for which appropriations had been expended; and by ratifying expenditures 
on authorized purposes for which no appropriation had been made, such as 
the expedition to suppress the so-called Whiskey Rebellion.17 Albert Gallatin's 
opposition to these practices was as sophisticated and effective as any that 
could be mounted today, after almost two hundred years of experience. 18 But 

11. Letter from James Madison to Edmund Pendleton Oune 21, 1789), in 5 WRITINGS OF 
JAMES MADISON 405-06 (G. Hunt ed. 1904). Madison noted that this doctrine was subject to mod­
ification but that he favored executive authority over removal to help preserve an equilibrium 
against the far more awesome legislative power. 

12. See I ANNALS OF CONG. 938 (1790). See also 2 ANNALS OF Co:-G . 2087-2107 (1790). 
I 3. Act of Sept. 2, 1789, ch. 12, § 7, I Stat. 65. For the related debate, see I ANNALS OF CoNG. 

6 I 5-31 (I 789). 
14. See I ANNALS OF CoNG. 904 (1789). 
15. 3 ANNALS OF CONG . 351 (1792). 
16. See particularly the statement of Theodore Sedg\\'ick, of Massachusetts, id . at 437-40, in­

cluding his response to Madison 's contentions. A comprehensi,·e statement by John Page, of Vir­
gin ia, aga inst such delega tio ns appears in id . at 441-44. Military planning was added to the list of 

executive functions in 1795. SrP 4 A:-NALS OF Co:-G. 1120-2 1 ( 1795) . 
17. Sfe ge11rral/_)' L. WHITE, THE FEDERALISTS, A STUDY 1:- AD~ll:-ISTRATIVE HISTORY 326-29 

(1961) ; L WILMERDING , THE SPENDING POWER, A HISTORY OF THE EFFORTS OF CONGRESS TO 
CONTROL EXPENDITURES 20-49 ( 1943). The Act of Dec. 3 1, 1794. ch. 6, I Stat. 404, appropriated 
funds to cover expenses incurred in suppressing th e insunection . 

I 8. For a sampling of Gallatin's arguments, SfP 6 A!':NALS OF Coi-:G. 2336-42, 2348-51, 2358 
(1797). 

< ." 
' t 

. .. 
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his minor successes proved futile in practice and were undone before 
Washington's second term ended. 19 

Just as Congress allowed the executive broad fiscal discretion; it delegated 
broad, undefined authority over foreign and military affairs. 20 Legislators 
recognized that to delegate without specificity on subjects like the suppression 
of insurrections was both dangerous and an abdication of Congress' duty. 21 

But the only subject on which Congress consistently insisted on specificity was 
the location of post roads,22 which of course involved the allocation of con­
tracts for construction, maintenance, and related economic development. 

Washington early decided, after cabinet discussion, that he possessed dis­
cretion to withhold information requested by Congress if its disclosure might 
harm the nation's interests. 23 He actually exercised this power on two 
occasions-once in response to an unqualified Senate request for certain dis­
patches from the minister to France, Gouverneur Morris, and once in re­
sponse to a House request for material relating to the Jay Treaty. 24 In the 
second instance, he went so far as to assert that the House lacked power to 
consider the merits of treaties duly ratified by the Senate, a position the 
House majority resolved to reject.25 Neither the House nor the Senate, how-

19. Gallatin succeeded in having included in the military appropriations for 1797 language to 
the effect that sums specified "shall be solely applied to the objects for which they are respectively 
appropriated." 6 Ar-r-ALS OF Cor-G. 2349 ( 1797). The change was ineffectual in controlling mili­
tary spending, and was rejected the ,·ery next year. See 7 Ar-r-ALS OF Cor-G. 575; 8 Ar-r-ALS OF 
Cor-G. I 874 (1798); L. WILMERDl1'G , supra note I 7, at 44-45 . 

20. For example, on June 5, I 794, Washington was authorized to use land and naval forces to 
keep foreign cruisers fitted out here in the United States from carrying on hostile action against a 
state with whom this country was at peace, and to make foreign vessels depart when by the law of 
nations or United States treaties they ought not to remain. Act of June 5, 1794, ch. 50, I Stat. 
384. In the Resolution of March 26, I 794, I Stat. 400, Congress authorized the President to 
administer and enforce an embargo in the manner best adopted to give it "full effect." Most 
significantly, in the Act of June 4, 1794, ch. 44, I Stat. 372, ·the President was given virtually 
complete discretion, during the recess of Congress plus fifteen days, as to whether and when to 
lay an embargo, the vessels to be covered, and the regulations to be adopted in its implementa­
tion. The Act of Sept. 29, I 789, ch. 25, I Stat. 95, 96, granted the President authority "to call 
into service from tim e to time, such part of the militia ... as he may judge necessary" to protect 
the inhabitants of the frontiers from hostile incursions by Indians. Section I of the Act of May 9, 
1794, ch. 27, I Stat. 367, authorized the President to require the states to ha\'e 80,000 effective 
militia held "in readiness to march at a moment's warning." Discretion as to whether to build up 
to a certain number of naval vessels was delegated in Act of March 27, I 794, ch. I 2, I Stat. 350 
and Act of June 5, 1794, ch. 46, I Stat. 376. 

21. Srr 3 Ar-r-ALS OF CONG. 552-55 (1792) (debate on militia bill). Some legislators urged 
greater specificity even for subjects of lesser importance. See, e.g., 1 Ar-NALS or Co:--G. 879-80 
( I 789) (debate about permanent seat of government). 

22. See 2 Ar-r-ALS OF CONG. 1527, 1640-41, 1676-77, 2295 (1790); 4 AK:-iALS OF Co:--G . 1431-43 
( I 794) ; 6 AKMLS OF COKG. 2957 () 797). 

23. Sre THE COMPLETE JEFFERSOK I 222-23 (S. Padover ed. 1943); Sofaer, Bouk Rr1•in1•, 88 
HARV. L. Rr.v. 281 , 289-90 (1974). 

24 . For a summary of these instances , see Sofaer, Exerutii •e Pri1•i/,,g,,: A11 HiJtoriral Notr, 75 
COLUM. L. REV. 1318-21 (1975). 

25. S,,,, 5 A:--r-ALS oF Cor-G. 771-72, 782-83 ( I 796) . 
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ever, challenged his claim that he could withhold information "for public 
considerations."26 

The second major lesson of Washington's administration was that he as­
sumed the power to make unilateral decisions in foreign affairs that could have 
led to war. The Neutrality Proclamation of 1793 was not the first time 
Washington and his cabinet decided that they could declare the nation's pol­
icy; they were ready to do so in 1790, during the Nootka Sound contro­
versy.27 What the cabinet added in 1793 was its unanimous decision to dis­
pense with calling Congress into special session.28 Washington decided to con­
strue treaties to avoid apparent obligations to France, and to promulgate and 
enforce regulations against American assistance to either the French or 
British. His decision to delay consulting Congress until months after imple­
menting these policies was undoubtedly based on his apprehension, shared 
even by Jefferson, that Congress might too readily be swayed by popular sup­
port for France.29 While these decisions were being made and executed, 
Hamilton and Madison engaged in a written debate as Pacificus and Hel­
vidius. Madison insisted that the President could not exercise even a specifi­
cally assigned power without calling Congress if its exercise could make war 
more likely.30 This position, repeated as authority even today,31 was rejected 
in practice by Washington and his entire cabinet, including Jefferson; and 
when Congress convened, it overwhelmingly approved what Washington had 
done.32 

26 . See 4 ANNALS or CoNG. 56 (1794). An interesting contrast in this regard is Washington's 
willingness to reveal all information demanded by Edmund Randolph in the personal dispute 
that resulted from Randolph's dismissal from the cabinet. See J. FLEXNER, GEORGE WASHINGTON: 
ANGUISH AND FARE WELL 234-39 (I 972) . 

27. See 17 THE PAPERS OF THOMAS JEFFERSON 109-10 (J. Boyd ed . 1965). See also id . at 121, 
127, 128-29, 135-36, 138-39, 141-42; 18 id. at 289-93; 4 THE WORKS OF ALEXANDER HAMILTON 53 
(j . Hamilton ed. 1850). 

28. Washington asked his cabinet whether Congress should be called back early, and they 
voted against d o ing so. See 12 WRITISGS OF GEORGE WASHINGTOS 280-81 (W. Ford ed. I 891); 6 
WRITJSGS OF THOMAS JEFFERSOS 219 (P. Ford ed. 1895). 

29. See Le tter from Thomas Jefferson 10 James Madiso n (June 2, 1793), in WRITINGS OF 
THOMAS JEFFERSOs, supra note 28 , at 277 , 278-79. Two months later, on August 4, 1793, Jeffer­
son did argue that Congress should be convened earlier than scheduled. But he sought only a 
starting day in early November, instead of the scheduled opening in December, " because while it 
would gain a m onth in making p rovisio ns 10 prevent or prepare for war, it leaves such a space of 
time for their assembling, as will avoid alarm either at home or abroad ." Id . at 363. By that time, 
th e President's p o lic ies h ad b een formul a ted and largely imple mente d. S n grnerall)· C. THOMAS, 
AMERICAN l\'EUTRALITY IS 1793, A STUDY IS CABISET GOVERSMEl'iT (193 J ). 

30. See 6 WR1T1scs OF JAMES MADISos 170-71, 182-83 (G . Hunt ed. 1906). 
31. See , e.g., Berger , Th e Pm idl'11tinl Mo11opol,1· of Foreign Relations , 71 M1ct-i. L. Rev. I, 17-25 

( 1972) (auempting 10 refute H a milto n's Pacificus position of a plenary executive p ower and sup­
porting generally Madison;s Hch·idius pos itio n) ; Note, 8 I HARV. L. ·Rev , 177 I, I 786-87 (I 968) 
(referring 10 an y d cplo'ym e nl o f troo ps by tht' executive) . 

32. See 4 AssALS OF Cose. 17-18 (1793) (Sena te) ; id . at 138-39 (House). 
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II 

UNDECLARED WAR AS CONSCIOUS NATIONAL POLICY 

John Adams was a Federalist. As such, he was committed to the pattern of 
executive-congressional relations established during Washington's tenure. On 
the other hand, Adams lacked Washington's political strength. He faced a 
hostile Congress throughout his term as President, dominated by Republicans, 
who in general favored France over Britain. Consequently, when France per­
sisted in seizing American commerce, Adams realized that he would have 
grave difficulty obtaining a declaration of war. 

He specifically asked his cabinet in early 1798 whether he should seek a 
declaration. Secretary of War James McHenry replied on February 15, after 
being tutored by Hamilton, by then practicing law in New York.33 The people 
were generally averse to war. he said, and a portion of them particularly averse 
to war with France. He recommended, instead, an undeclared war as the 
national policy:34 

An express declaration of hostility .. . would subject us to .. . all the chances 
of evil which can accrue from the vengeance of a nation stimulated by .. . 
extraordinary success .. . [a) mitigated hostility will [therefore] be the most 
likely to fall in with the general feeling, while it leaves a do·or open for 
negotiation and secures some chance to avoid some of the extremities of a 
formal war. 

Soon thereafter, Adams received firm evidence, in the so-called XYZ Papers, 
that the ministers he had sent to France had been poorly treated and asked to 
pay bribes. Once again, he asked his cabinet whether to recommend "an im­
mediate declaration of war."35 At least one member urged such a rec­
ommendation,36 but McHenry persisted in his view that a "qualified hostility" 
was preferable to a formal declaration of war, since France had qualified its 
hostility and had held out "terms of accomodation, tho' humiliating and inad­
missible in their present nature and form .... Such a procedure as this, ,,;hile 
it secures the objects essential and preparatory to a state of open war, involves 
in it the fewest evils, and the greatest number of possible chances and advan-

33. See THE LIFE Al\'D CoRRESPOl\'DEl\'CE OF JAMES McHEl\'RY 291-95 (B. Steiner ed. 1907). 
Hamilton replied in a detailed paper to McHenry's request of January 26 that Hamilton assist 
him with "suggestions and opinions," since a "wrong policy" could be "extremely injurious," and 
he, McHenry, could not "do justice to the subject," as Hamilton could. Id. at 291. McHenr)'°s 
answer practically embodied the whole of Hamilton's letters. See ADAMS PAPERS, ~fass . Hist. Soc'y 
microfilm , pl. IV, reel 387, item 267. 

34. ADAMS PAPERS, supra note 33 . 
35. 8 WoRKS OF JoHr- ADAMS 568 (C. Adams ed. 1856). 
36. Sn Letter from Charles Lee 10 John Adams (Mar. 14, 1798), in ADAMS PAPERS, rnpra note 

33 pt. IV, reel 387, item 218. 
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tages." He advised that Congress be asked to set aside existing treaties with 
France, and to provide the means for defense.37 

Adams accepted McHenry's advice. The President announced to Congress 
on March 19, 1798, that he had studied the dispatches and concluded there 
was no ground to expect peace. He called again for defensive preparations 
and unilaterally suspended the order he had issued restricting the arming of 
merchant vessels. But he did not request a declaration of war.38 

Republicans in Congress sensed the nation's drift toward war and began to 
press for a definitive legislative determination of the question, hoping thereby 
to avert the conflict. A resolution was proposed declaring it inexpedient "to 
resort to war" with France.39 Any chance that the resolution might pass was 
destroyed, however, after Republicans successfully pressed Adams to reveal 
the X YZ Papers. These dispatches shifted sentiment sharply against France, 
and Congress proceeded to grant Adams the means and authority he sought 
"·ithout a formal declaration.40 

Even as the war raged, the case of Bas 11. Ti11gy reached the Supreme 
Court, and the Justices unanimously made known their view that "imperfect" 
war, as they called it, was constitutionally permissible.41 The Court held that 
the Act of March 2, 1799, which authorized an award of one-half the value of 
any American vessel seized from an "enemy," was applicable to a seizure from 
a French privateer, even though Congress had not declared war. France was 
an "enemy," ruled the Court, because war existed in fact and because Con­
gress had France in mind when it passed the law in question. War did not 
come in just one variety, wrote Justice Bushrod Washington: "[E]very conten­
tion by force, between two nations, in external matters, under the authority of 
their respective governments, is not only war, but public war."42 

Instead of perceiving danger in allowing Congress to authorize military 
action without the public acquiescence that would usually be necessary to en­
gineer a declaration, Justice Chase praised Congress for proceeding piecemeal 
in the face of public opposition: 43 

The acts of congress have been analyzed, to show, that a war is not openly 
denounced against France, and that France is nowhere expressly called the 
enemy of America: but this only proves the cirn11nspection and prudence of 
the legislature. Considering our national prepossessions in fanll" of the 
French republic, congress had an arduous task to perform, e\'en in preparing 
for necessary defence and just retaliation. As the temper of the people rose, 
however, in resentment of accumulated wrongs, the language and the mea-

37. See Lener from James l\kHcm·y to John Adams (~far. 14, Ji98). in id. al reel 387, i1em 
270. 

38 . S1·1· 8 A!\"!\"ALs OF Cow; . 1271-72 (1798) . 
39. Sn· id. at 13 I 9 . 
40. Sn• the duster of statutes in I Stat. 552-65. 
41. 4 U.S. (4 Dall.) 37 ( 1800). 
42. Id . a1 40. 
43. Id . al 45. 
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sures of the government became more and more energetic and indignant; 
though hitheno the popular feeling may not ha\'e been ripe for a solemn 
declaration of war; and an acti\'e and powerful opposition in our public coun­
cils, has postponed, if not pre\'ented, that decisive e\'ent, which many thought 
,,·ould ha"e best suited the interest, as well as the honor, of the United States. 

21 

He e\'en compared "the progress of our contest with France" with "the prog­
ress of our revolutionary contest; in which , watching the current of public 
sentiment, the patriots of that day proceeded , step by step," from supplication 
to "the bold and noble declaration of national independente."44 

In conclusion, the Quasi War was undeclared by design. It was undeclared 
primarily because of the executive's need to avoid the risk of alienating a 
large segment of Congress and the American people. Congress eventually 
went along with the President, and the Supreme Court appro\'ed the constitu­
tionality of "imperfect" war, stating that Congress could make war by degrees 
if it chose to do so. 

III 

THE INGLORIOUS "REVOLUTION OF 1800" 

Thomas Jefferson hailed his victory over John Adams as the "Revolution 
of 1800." This dramatic phrase was used to symbolize the triumph of Repub­
lican over Federalist ideology. 

In addition to advocating strict construction of all powers conferred upon 
the federal government and leaving matters other than foreign affairs to the 
states, Republicans called for a reallocation of power from the federal execu­
ti\'e to Congress. They had objected, during the period of Federalist control, 
to executive planning and to statutes assigning broad powers to the President 
to conduct military and foreign affairs . They had battled for greater control 
of expenditures through specific appropriations. They had insisted on Con­
gress' right to information in the President's control. Many of them had 
claimed that Congress should be consulted as soon as possible on issues relat­
ing to its specifically assigned powers, including the power to declare war. 
The election of I 800 swept these Republicans into control of the nation and 
therefore promised a major o,·erhaul in the pattern of executive-congressional 
relations established under Washington and Adams. 

Events during Jefferson's two terms dearly demonstrate that the allocation 
of power between Congress and the executive changed little, if at all, from 
the pattern established in the first two administratio ns. As Leonard \\lhite says 

in his excellent work, The J efferso11ia11 s, "Jefferson fully maintained in practice 
the Federalist conception of the executive power.''45 In fact , it seems fair to 

44 . Id . 
4:i . L, \\'HITE, THt: j t:Ht:KSOr-:JA!';S . A STU DY J!'( AD~llr-:JST KATJ\'E HISTOKY, 1801-1829. at 30 

(1 !69). 
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say that Jefferson's commitment to Republican doctrine may have been partly 
responsible for his adopting and advancing practices far more dangerous to 
the balance of power among the branches than conventional Federalist ide­
ology. 

Executive planning continued unabated.46 The House initiated an inves­
tigation of spending practices, but no attempt to reform those practices was 
made; deficit spending became a way of life for the armed services. 47 Jeffer­
son went further than his predecessors in this regard after the attack on the 
American frigate Chesapeake by the British warship Leopard. He ordered 
purchases of arms and ammunition even though Congress had neither ap­
proved -such expenditures nor appropriated funds for the purpose. He con­
sidered, but decided against, calling Congress back into session, undoubtedly 
because he wished to avoid a legislative drive for immediate war against 
Britain.48 The similarity to Washington's failure to call a special session in 
1793 is apparent. Jefferson added a new element, however. Rather than at­
tempting to legitimize his orders under the Constitution, he justified the 
purchases on the ground of emergency, trusting in the legislature to condone 
his conduct. Congress overwhelmingly appropriated the funds to cover the 
purchases, some noting, in effect, that "the safety of the nation is the supreme 
law."4~ John Randolph sought to remind his Republican colleagues that Jef­
ferson should have called Congress into session while "they would have felt a 
deep and particular sense of national indignity ;•so but others condoned 
Jefferson's postponing the meeting "till the fermentation should have 
subsided."~ 1 

Broad delegations continued to be made, causing Republican Representa­
tive Richard Stanford, of North Carolina, to "ask how it will be possible, in a 

46. On December 22, 1801, for example, John Randolph mo,·ecl that the House direct the 
Secretary of War to prepare a statement of the present military establishment, along with an 
estimate of necessary posts and men for each garrison. The House agreed without opposition. See 
11 A:-.:-.ALS or CosG. 348-49 (I 80 I). Similar motions had been intensely opposed during 
Washington's administration . 

47. s,, general~)' L. \\'JLMERDISG , supra note 17, at 26 ; L. WHITE, mpra note 45, at 115-16. See 
also 11 Ass A LS or CosG. 1285 ( 1802); 12 AssALS or CosG. 290 ( 1802), after which the i1westiga­
tion lapsed. 

48. Sre 17 AssALS or CosG. 14-18 (1807) . 
49. Id. at 848 (Gardenier). See also id. at 832 (Montgomery), 840 (Alston). 
50. Id. at 830. Referring to Representali\'e Montgomery's argument based on emergency, 

Randolph said: "The more he magnified the danger of the crisis, to justify an illegal and uncon­
stitutional expenditure of the public moner , the more clearly did he d e monstrale the necessit)' 
for convening Congress." Id . a1 837 . 

51. Id. at 826 (Smilie). Smilie said he was more temperate than Randolph, and "alluded 10 an 
ancient nation , who were wolll 10 discuss great national questions twice, once when they were 
<lrunk, that lht')' might 1101 want spirit, and onct' " ·hen they were sober, that ther might 1101 be 
deficient in prudence." He suggested that Jefferson 's decision had sa\'ed them from bring "under 
tlw immccliate innut'nn· of passion ." Id. at 830. \\' . Alston n,nrurrt'cl: "\\'e are now beltt·r pre­
pared to dN·idc .. . and if by this prndenl course 1.-ar had been a\'cncd, the \'oi«· of the nation 
would appro\'e it ."" Id . at 840. 
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few years, for any political observer or historian to draw a line of distinction 
between parties."52 Jefferson's legislative leader, William Branch Giles, re­
sponded by citing precedents, many of which he and other Republicans had 
previously opposed, and observing that the line between executi\'e and legisla­
tive power was impossible to fix . He described the delegation issue as "an old 
and abstract question, often heretofore brought into view, and leads to end­
less discussion." He was · "unwilling to look into retrospection; it could only 
produce an unpleasant and unprofitable examination .... l would rather 
follow the example of a celebrated Roman conqueror. It was his maxim al­
ways to forget the last defeat, and to turn his whole thoughts upon the best 
means of obtaining victory in the next battle."53 

Jefferson on several occasions indicated his belief that he could withhold 
information from Congress if its disclosure would harm the nation,54 but he 
never explicitly refused Congress material, except where the rele\'ant request 
was qualified to allow withholding.55 His behavior in this regard cannot, how­
ever, be attributed to any conviction on his part that Congress was entitled to 
all important information in his control. One reason he was able to avoid 
invoking some form of "executive privilege" was the enormous control he 
exercised over Congress through his party leadership. Motions to request in­
formation on sensitive or potentially embarrassing subjects were repeatedly 
voted down by the Republican majorities in both Houses. 56 The other reason 

52. I 8 AssALS oF Cose. 1946 ( I 808). Rep. Richard Stanford, of North Carolina, said : "It was 
once a fashion with us to object to that of gi,·ing the President discretion to raise, or not raise, an 
army." Id. at 1950. 

53. I 9 Ass A LS OF Cose. 259 ( I 808). 
54 . For example, Jefferson wrote to William Giles that he regarded a resolution that would 

ha\'e requested his reasons for refitting the French \'essel Bercen11 as improper, and said if a 
resolution "is passed on ground not legitimate, our duty will be to resist it." Letter from Thomas 
Jefferson to William Giles (Apr. 6, I 802), in 8 WRntses OF THOMAS JtrFERsos, s11prn note 28, at 
142 '. The House, on January I I, 1808, passed a request for material relating to whether any 
officer of the United Stales had recei\'ed money from any foreign go\'ernment, after Josiah 
Quincy unsuccessfully objected to the lack of a qualification allowing the President to withhold 
"confidential" correspondence. See 18 As1':ALS OF Cose. 1460 (1808) . Jefferson responded on 
January 15 that "he would gi\'e 10 the House such information not improper to be disclosed ." Id. 
at 1464. In responding to requests from both Houses of Congress for copies of all decrees and 
acts promulgated since I 791 by the belligerent European powers affecting the commercial rights 
of the United States, Jefferson sent the decrees that could be obtained "and are supposed to have 
entered into the views of" each House. I 9 Asr-.-ALS OF Cose. 299, 908 ( 1808). See also the several 
claims by Jefferson of power to withhold material from the court in the Burr conspiracy trial, 
discussed in Freund, Fom,•ord: On Presidential Prit •ilege, 88 HARV. L. Rrv. 13, 24 n.60 (1974), and 
authorities cited therein. 

55. Ser, e.g., 15 Ar-sALS OF Cose. 67-68, 70-71 (1806) (Senate motion requesting President to 
supply copy of letter from Monroe to Madison, amended January 21, 1806, to specify date and to 
qualify request for disdosure "if he shall judge the same to be proper"); id . at 71 (letter pro­
vided); 16 Asi-ALS OF Cor-.-G. 336 (180.7) (House request for information relating tu Burr conspi­
racy "in possession of the Executi\'e, except sud1 as he may deem the public welfare to require 
not tu be disdosed"); id . at 39-43 '(much information withheld) . 

56. Sri·, e.g. , 13 Ai-i-ALS OF Coi-G. 200-62 ( I 80'.i) (Senate refusal to request information on 
nwasures takt·n by President pursuant to law authorizing military action, n1st of same, and the 
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he avoided confronting Congress with a claim of privilege was, simply stated, 
his readiness to withhold material without letting the legislature know of its 
existence. He established a system of dual correspondence that went far 
beyond anything his predecessors practiced, ' under which public, official 
communications were classified as "private" in order to keep them out of offi­
cial files. 57 He promised confidentiality to his informants and never materially 
breached the confidence they placed in him.58 When subpoenaed during the 
trials of Aaron Burr, he not only sought to invoke a discretion to withhold 
information, he also secretly withheld material potentially useful to Burr 
without even informing his own lawyers of its existence.59 

further legislation necessary to end war with Tripoli); id. at 385-419 (House refusal to request 
copies of treaties between France and Spain, and a\'ailable correspondem·e, tending 10 determine 
whether France had acquired title to Louisiana). 

57. Soon after taking office, Jefferson sent the American Minister in France, Robert R. 
Li\'ingston , a code for deciphering future messages. Why a cipher between us, asked Jefferson 
rhetorically, since official things go naturally to the Secretary of State and things not political 
need no cipher? Because, Jefferson explained, information falls into three categories: 

I. [M]atters of a public nature, ·and proper to go on our records, should go to the 
secretary of state. 2. [M)atters of a public nature not proper to be placed on our records 
may still go to the secretary of state, headed by the word "priYate." But 3. there may be 
matters merely personal to ourselves, and which require the coYer of a cipher more than 
those of any other character. [This latter category,) and others which we cannot foresee 
may render it conYenient and adYantageous to ha\'e at hand a mask for whatever may 
need it. 

This letter of April 18, 1802, was apparently one for which the cipher would normally be used; 
but "writing by Mr. Dupont I need no cipher," Jefferson said. Letter from Thomas Jefferson 10 

Robert Li\'ingston (Apr. I 8, 1802), in 8 \\'RITl:0-GS OF THOMAS JEFFERSOS, sujm1 note 28, at 143-45. 
The categories outlined by Jefferson in this extraordinary letter are susceptible to his labels of 

"public," "priYate," and "personal" only if the words are deprived of ordinary meaning. The 
letter itself makes clear that some matters of a "public nature" should be marked "pri\'ate" and 
kept out of "our records." And in calling matter in the third category "merely personal," Jeffer­
son seems clearly to ha,·e been referring to the fact that he wanted such info, mation kept strictly 
between Li\'ingston and himself, rather than attempting to describe the nature of the information 
in the letters. The April 18 letter most assuredly dealt ,,·ith "public" rather than "personal" mat­
ters . It noted that Madison had written fully to Li\'ingston concerning the question of Louisiana, 
but continued that Jefferson could not "forbear recurring to rt personally." He told Livingston 
-in a now famous phrase-that the nation that holds New Orleans is "our natural and habitual 
enemy," and if France takes possession. it might force the United States to ally with Britain. This 
prediction of war, meant to guide LiYingston, was certainly not "personal' ' in the ordinary sense. 
It was an official letter, about an important public ma11er, that Jefferson wanted kept secret. 

58. For example, in a letter to Joseph Da\'eiss, the federal attorney for Kentuch, on February 
15, I 806, Jefferson requested additional information rnncerning Aaron Burr's alleged activities 
and promised to keep such communications secret, at least until arrest became necessary, and 
even then Jefferson pledged to withhold the source of his information . S,, 10 THE \\'RtTIJl:GS OF 
THOMAS JEFFERSOI'; 231-32 (Fed . ed. I 904). 

59. Chief Justice John Marshall issued a subpoena on June 13, 1807, at Burr's request, calling 
upon Jefferson and others to submit a letter from General James Wilkinson to Jefferson, dated 
October 21, 1806, to which Jefferson had referred in his message to Congress of January 22, 
1807. Su 16 AJ1:r-.ALS OF Cose. 39-43 (1807). A major dispute erupted O\'er Jefferson 's obligation 
to produce the le11er explicitly described in the subpoena, which has been widely discussed. The 
subpoena also called , however, for "the documents accompanying the same letter," as well as any 
reply. Subpoena duces tuurn In r, United States v. Aaron Burr (E.D. Va.) (kindly supplied to the 
author, and on file with, Professor Dumas Malone, Alderman Library, Uni\'ersity of Virginia) . 
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Jefferson's most important military involvements concerned the so-called 
Barbary States. Repeated seizures of American commerce by the pirates of 
Tripoli, Morocco, and other Mediterranean powers led Jefferson to follow 
Adams' example by dispatching a squadron of public \'essels to the area. An­
ticipating that one or more of these nations might declare or make war upon 
Americans, Jefferson asked his cabinet what form of instructions he should 
issue to the squadron's commander, Richard Dale. The cabinet almost unani­
mously agreed that, if war was either declared or made upon Americans, Dale 
could be permitted to act offensively against the nation that had declared or 
made war.60 Instructions were issued authorizing Dale to sink, burn, capture, 
or destroy vessels attacking Americans,61 and Dale ordered the commanding 
officers in his squadron to act accordingly. 62 

The specific orders Dale issued to one of his officers, Lieutenant Andrew 
Sterrett, have taken on special historical significance. Sterrett commanded the 
E11tnprise , a twelve-gun schooner that acted as tender \'essel to Dale's squad­
ron. Sterrett was told on July 30, l 80 l, after Tripoli had declared war , to sail 
to Malta from nearby Tripoli to obtain water. Dale kne,r Sterrett might meet 
and engage Tripolitan ,·essels. He therefore issued instructions that ordered 
Sterrett to disarm and release vessels Sterrett was able to conquer on the way 
to l\falta, but that allowed Sterrett to seize such vessels on his way back from 
l\falta. 63 Sterrett met and defeated a fourteen-gun Tripolitan cruiser on his 
way to l'vfalta and, acting in accordance with Dale's instructions, disarmed and 
released it.~ 4 

Jefferson had received a full report of Sterrett's victory by December 8, 
I 80 I, when he deli\'ered his first annual message to Congress.6 ;; He reported 

Jefferson failed to re\'eal that the letter had, in fact, been accompanied by another, "confidential" 
letter of the same date and a memorandum purporting to discuss the conspiracy, both of which 
would h ave been useful to Burr in undermining Wilkinson's credibility. These documents appear 
in 2 J. W1uossos, MEMOIRS OF Mv Ows T1MES app. xn· (1816) . See discussion in 5 D. MALOSE, 
JHFERSO!'. A!'.D His TIME, SECOSD TER~I 1805-1809, at 248-49, 325 n.35 (19i4). 

60. See I WRJTIKGS OF THOMAS JEHERsos , rnpra note 58, at 365-66. The sole dissen ter \\'as 
Le\'i Lincoln. 

61. Ser I N.~\'AL DocllMEKTS RELATED TO THE USJTED STATES WARS \\'JTH THF. BARBAR\' 
PowERS 465-67 ( 1939) [here inafter dted as NAVAL Docu~m-.rs]. 

62. See, e.g., Orders from Richard Dale to Samuel Barron, July 4. 1801, in I NAVAL 
DocUMESTS 500, and July 9, 1801, in id. at 505; Orders from Richard Dale to Andre\\' Sterrett, 
July 5, 1801, in id. at 503, and July 30, 1801, in id. at 534-35. 

63. Dale \\'rote Sterrett that he should return from Malta "as soon as possible" and "not chace 
out of )'our wa)' particularly in going, as you h ave not much water on board." Id. at 534. Dale 
continued that if Sterrett fell in with a Tripolitan corsair on his way to ~!aha that he could 
manage, he should heave its guns o,·erboard, cut its masts, and lea,·e it just a hie to manage to get 
to port. If the encounter occurred on the way bark from Malta, Sterrell ,ras to "bring her with 
you if you think you can doe it with safety but on no account run any risq ue of ,·our \'essel or the 
health of your C.re\\'." Id , at 535. 

64. R, }RWIS, THE DIPLOMATIC RF.LATIO!'.S OF TH E U:-.JTF.O STATES \\'JTH THl: BARBARY POWERS 
I 09- JO ( 1931). 

65. Sterrett had returned to Washington City, as it was then <·ailed. by No\'embcr 17, with 
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on Sterrett's encounter in a repeatedly quoted passage, attributing the release 
of the Tripolitan vessel to constitutional rather than tactical considerations: 66 

Unauthorized by the Constitution, without the sanction of Congress, to go 
beyond the line of defense, the vessel, being disabled from committing 
further hostilities, was liberated with its crew. The Legislature will doubtless 
consider whether, by authorizing measures of offence also, they will place our 
force on an equal footing \\'ith that of its adversaries. I communicate all ma­
terial information on this subject, that, in the exercise of this important func-
tion confided by the Constitution to the Legislature exclusively, their judg­
ment may form itself on a knowledge and consideration of every circumstance 
of weight. 

Most commentators have accepted this famous statement of deference to 
Congress' power as accurate and made in gooa faith. 67 Actually, as we have 
seen, the cabinet had authorized offensive actions, and Dale had been in­
structed accordingly. Sterrett had released the corsair only because he was on 
his way to Malta, rather than on his way back, as he had been instructed by 
Dale. This fact would have been clear to Congress had Jefferson indeed 
communicated "all material information," as he said he would. By the time of 
his message, Sterrett had returned to the United States and had provided the 
full story of his encounter, including the true reasons he had released the 
corsair.68 This part of the story was withheld from Congress. 

These facts undermine the importance so widely attributed to Jefferson's 
statement to Congress regarding Sterrett's conduct. But the orders issued to 
Dale, even as broadly construed, seem constitutionally defensible under even 
a relatively narrow view of executive power. One can reasonably inf er from 
the power to defend against attacks on the United States-universally held to 
be granted by the framers-a power to act offensively against any nation that 
declared or made war. This was the view adopted by both Gallatin and 
Hamilton, and probably by Madison as well.6 ~ 

.We should well ask, therefore, why Jefferson suggested to Congress that 
he lacked authority to act offensively against a nation that had, in fact, both 
declared and made war on the United States. 

Jefferson's message suggests an answer. He specifically asked for authority 

dispatches and a report on the incident. See article from the National Intelligencer, reprinJed in l 
NAVAL DocuMrnTS 538-39, attributing Sterrett's release of the vessel to his sense of mercy. 

66. 11 ANNALS or CoNG. 12 (1801). 
67. See, e.g., C. BERDAHL, THE WAR POWERS OF THE EXECUTIVE IN THE UNITED STATES 63 

(1921); R. BERGER, supra note 4, at 80; E. CORWIN, supra note 4, at 131-33; 4 D. MALONE, 
JEFFERSON THE PRESIDENT: FIRST TERM , 1801-1805, at 98-99 (1970); Note, 81 HARV. L . REV. 1771, 
1779 (l 968). 

68. Jefferson sent Congress, after some delay, the instructions issued to Dale, and Sterrett's 
description of the encounter, but not the latter's orders from Dale. See 12 AsNALS or CoNG. 701, 
734-39 (1801), 

69. See Letter from Albert Gallatin to Thomas Jefferson (Dec. 1802), in l WRITINGS or 
ALBERT GALLATIN 104-05 (H . Adams ed. 1960); 7 WORKS OF ALEXANDER HAMILTOS, mpra note 
27, al 746-47; 1 WRITISGS OF THOMAS JEFFERSON, supra note 28, at 366. 
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for "measures of offense," the granting of which he undoubtedly realized 
would enable him to dispatch expeditions such as Dale's without basing their 
legality on the mere fact that vessels c;,f war had been constructed and placed 
within his power to utilize.70 In this manner, he could also share with Con­
gress responsibility for the increased intensity with which the war was to be 
conducted. 

If Jefferson's description of Sterrett's conduct was intended to cause Con­
gress to authorize offensive actions, he certainly succeeded. After meager de­
bate, Congress adopted an act that gave explicit authority to the President to 
capture and make prizes of any Tripolitan vessel, and in sweeping terms "to 
cause to be done all such other acts of precaution or hostility as the state of 
war will justify, and may, in his opinion, require."71 Congress thereby con­
tinued, this time without recorded objection, the practice adopted during the 
Quasi War of authorizing hostilities without formally declaring war. And the 
authorization concerning Tripoli was surely as broad and as vague as the Gulf 
of Tonkin Resolution, passed after questionable executive representations in 
1964.72 

It was not long before Jefferson used the power delegated to him by Con­
gress to implement a plan that could not have been anticipated when the 
delegation was made. The plan has an eerie familiarity today. But in I 80 I, it 
was unprecedented. An elder brother of the Pasha of Tripoli, it seems, was 
willing to promise great concessions if the United States were to assist him in 
obtaining the throne. James L. Cathcart, American consul at Tripoli, sug­
gested to Madison, in a letter dated July 2, 1801, the possibility of "dethron­
ing the present Bashaw, and effecting a revolution in favor of his brother 
Hamel, who is at Tunis, and thereby insure the Uniteq States the gratitude of 
him and his successors."73 Implementation of the plan was delayed for over a 
year, because Hamet was temporarily reconciled with his brother. William 
Eaton, consul at Tunis, convinced Hamel to switch allegiances, however, and 
by August 1802 Madison was called upon to decide whether to allow the plan 
to go forward. 

Madison noted in a letter to Cathcart how difficul~ it would be to judge 
and manage the project from so great a distance. He also added that "it does 
not accord with the general sentiments or view of the United States to inter­
meddle with the domestic controversies of other countries." But he could not 

70. See 11 Ai,;i,;ALS Of Coi,;c. 12 ( 180 I). The cruise was justified by the Secretary of the Na\'y 
to Dale under the law "pro\'iding for a Naval Peace Establishment," apparently on the assumption 
that at least a training exercise was implicitly authorized by legislation merely providing the 
forces. See Act of Mar. 3, 1801, ch. 20, § 2, 2 Stat. 110; Order from Samuel Smith to Richard 
Dale (May 20, 1801), in I NAVAL DocUMEJ1;TS 463, 465. 

71. Act of Feb. 6, 1802, ch. 4, § 2, 2 Stat. 129, 130. 
72. Ste gnierallJ Joint Resolution of Aug. 10, 1964, Pub. L. No. 88-408. 78 Stat. 384. 
73. 16 Ai,;NALS Of Coi,;c , 704 (1807). 
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resist the opponunity-"it cannot be unfair, in the prosecution of a just war, 
or the accomplishment of a reasonable peace, to take ad,·antage of the hostile 
cooperation of others," he wrote. "As far, therefore, as the \'iews of the 
brother may contribute to our success, the aid of them may be used for the 
purpose." He anticipated the possibility that Hamel's object might be unat­
tainable, and stated that the honor of the United States and "the expectations 
he will have naturally formed" would require America "to treat his disap­
pointment with ·much tenderness; and to restore him, as nearly as may be, to 
the situation from which he was drawn." 74 Hamel, in other words, was to be 
used for "our success," but, as Secretary of the Navy Smith ordered Commo­
dore Morris on August 28, Hamel was not to be an obstacle to achie\'ing an 
acceptable peace with Tripoli. 75 

After considerable delay, the plan was put into operation with full cabinet 
approval. 76 Commodore Samuel Barron, in charge of the Mediterranean 
sguadron, ordered Captain Isaac Hull in writing to take his vessel, the Argus, 

to Alexandria for refitting and other innocuous purposes. Actually, Hull's 
true orders were \'erbal, the written ones being "intended to disguise the real 
object of your expedition," said Barron, "which is to proceed with Mr. Eaton 
to Alexandria, in search of Hamet-and to convey him and his unit" to such 
"place on the coast as may be determined the most proper for cooperating 
"·ith the na\'al force under my command." Hull was authorized to assure 
Hamel of Barron's "most effectual" cooperation "against the usurper" and in 
reestablishing Hamel as Pasha. 7 7 

The army Eaton and Hamet put together consisted of a handful of 
Americans, some Greek mercenaries, and about two thousand Arabs, with 
their ,rnmen and children, all hired for the purpose. This motley conglomera­
tion managed to conguer Derne, but Eaton reported that he had already 
spent $30,000, or $10,000 more than had been authorized by the administra­
tion. Eaton felt \'ictory was certainly obtainable, but cautioned Barron that 
Hamet and his men lacked the ability, following, and resources to take Tripoli 
without further, substantial American military and fiscal support. 78 

Hamel's expedition apparently cOJwinced his brother Joseph to seek 
peace, and Barron decided to dump Hamel in exchange for a favorable 
trcaty. 7

H Eaton managed, howe\'er, to nacuate Hamel and his retinue, the 

74. Letter from James Madison to J ames Cathcart (Aug. 22, 1802), in id. at 709. 
75. Letter from Secretary of N a, ·y Ro bert Smith to Commodore Richard l\forris (Aug. 28, 

I 802) , in R. MORRIS, A DEF[ll:S[ OF TH[ CoSDUCT or COMMODORE MORRIS DURING His COMMAND 
IN THE MEDITERRASEAS 45 () 804). 

76. See I THE WRITISGS OF THOMAS JEFFERSON, supra note 58, at 382. 
77. Le11er fro m Samuel Barron to Isaac· Hull (Sept. 13. 1804), and transcriptio n of verbal 

orders of B arron to Hull (Sept. 15, 1804). in 16 Asr-ALS oF Cor-.G . 713-14 (1 807). 
78. Leiter fro m William Eaton to Samuel Barron (Apr. 29 and !\fay 1, 1806) (extract a nd date 

in error), in id. at 731-34 . 
79. See R. IRWIK, rnprn nole 64, at 149-53 . 
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Greeks and the Americans, m a scene that, as Eaton described it, brings to 
mind recent events at the United States consulate in Saigon: 80 

[A]II the Constellation's boats were laid along side our wharf. I ordered the 
Captain of (·annoniers to embark his company with the field piei.:es and a ten 
inch howitzer which fell into our hands on the 27th of April; and after them 
the Greek rnmpany. This was executed with silence and alacrity; but with 
astonishment. The marines remained at their posts. When the boats were seen 
returning I sent a messenger to the Bashaw requesting an interview. Under­
standing the purport of this message, he immediately repaired to the fort 
with his retinue; dismounted, and embarked in the boats. The marines fol­
lowed with the American officers. \-\'hen all were securely off, I stepped into a 
small boat which I had retained for the purpose, and had just time to save my 
distance when the shore, our camp, and the battery. were aowded with the 
distracted soldiery and populace; some calling on the Bashaw; some on me; 
some uttering shrieks; some execrations! Finding we were out of reach, they 
fell upon our tents and horses, which were left standing; carried them off, 
and prepared themselves for flight. 

Eaton returned to America a hero, and was handsomely rewarded. Hamet 
applied to Jefferson for relief, basing his claim in part on an alleged commit­
ment to place him on the throne. After considerable debate, Hamet received 
a small payment.81 No legislator questioned the legality or propriety of the 
joint action with Hamet. Everyone apparently assumed that the sweeping del­
egation, granted in response to Jefferson's report of Sterrett's encounter, ex­
tended to the plan to make Hamel the Pasha. The only significant complaint 
heard in Congress was that the President had reneged on his alliance with 
Hamel, not that he had made one.82 

\Ve can therefore say, in retrospect, that the doctrinal differences that 
separated Jefferson and his party from the Federalists failed to deter the 
former from exercising power in the same manner as a strong Federalist pres­
ident, backed by a legislative majority. Vigorous, inventive leadership was part 
of Jefferson's nature. By 1807, he had arrived at a construction of the execu­
ti\'e clause that amounted to a complete justification for adopting any mea­
sure necessary to accomplish a legitimate end: "[l]f means specified by an act 
are impracticable," he said, "the constitutional power to carry laws into execu­
tion remains, and supplies them."83 

We should hardly complain, however, that he largely ignored the constitu­
tional straight-jacket he had inflicted upon himself. His achievements were 
substantial and of lasting \'alue. But his doctrinal leanings may well _have ac-

80. Le11er from \\'illiam Eaton to Commodore John Rodgers (June 13, 1805), in C . PRESTISS, 
THE LtFE OF THE LATE GESERAL WtLLIAM £ATOS 362-63 (1813). 

81. R. hn1·1s, supra note 64, at 160; 15 AssALS OF Cose . I 106 (1806) (bill authorizing pay­
ment to Hamel of S2,400); id. at 185-88 (report critical of abandoning Hamet). 

82. 15 AssALS OF Cose. 185, 187-88 (1806) . 
83. Le11er from Thomas Jefferson to Gov. William H . Cabell (Aug. 11, 1807), in JO THE 

WRITll\es OF THOMAS JEFFERSOI\, supra note 58, at 441 n. 

... : 
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counted in part for the creation of new practices and claims that constitute a 
heritage of questionable value. Thus, instead of openly assuming and exercis­
ing a power to withhold material for public considerations, as Washington 
had done, Jefferson seems to have preferred to avoid potential doctrinal con­
frontations and legislative interference by simply keeping Congress-and in 
the Burr trial, a federal court-ignorant of information within his possession 
or control. And, instead of modifying Republican doctrine to legitimize his 
conduct after the Chesapeake affair, or the legislative absorption of the 
Louisiana Territory,84 he applied the doctrine of emergency power in a man­
ner that allowed an escape from ,·irtually all constitutional restraints. These 
new developments may have had little real importance in Jefferson's time, 
since most of his conduct could be rationalized under a more robust, but 
precedented, view bf executive authority. Nothing prevented future Presi­
dents, however, from using the powers deYeloped by Jefferson in situations 
far less conventional than those in which he had invoked them. 

IV 

EXECUTIVE We,R MAKING, 1809-1812 

The administrations of James Madison and James Monroe are even richer 
in material relating to war making than those of their predecessors. Close 
scrutiny of all that material is unnecessary in this presentation. These are 
famous Presidents, whose terms covered a period during which the United 
States grew and became stronger. Madison and Monroe properly reap the 
credit due them for the important developments that took place un<ler their 
stewardship. We have lost much of the fla\'or of these men, however, in the 
adulatory descriptions with which most historians have provided us. A brief 
look at some of their activities in the Floridas should contribute to filling out 
our understanding of them as wielders of executive power. 

A. West Florida 

Jefferson had claimed that \<\1est Florida-roughly the area to the west of 
present-day Florida and to the east of Baton Rouge-had been transferred to 
the United States as part of the Louisiana Purchase. Congress authorized Jef-

84. In connection with his departure from his own scruples concerning the absorption of 
Louisiana, Jefferson said : 

A strict observance of the written laws is doubtless 011e of the high duties of a good 
citizen, but is not th, highest . The laws of necessity, of self preservation , of saving our 
country when in danger, are of higher obligation . To lose our country by a scrupulous 
adherence to written law, would be to lose the law itself, with life, liberty, property and 
all those who are enjoying them with us ; thus absurd!)" sacrificing the end to the means . 

Letter from Thomas Jefferson to J ohn B. Colvin (Sept. 20, 1810), in 9 WRJT1scs or THOMAS 
JITF[RSOS , mpra note 28, at 279. See also id . at 281. 
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ferson, in general terms, to take possession of the area ceded by France.85 He 
was prepared at the time to seize at least parts of Vfrst Florida, if Spain re­
fused to surrender New Orleans.86 Spain ceded New Orleans, however, and 
was left in control of the contested area. In 1804 Congress authorized Jeffer­
son, when he deemed it expedient, to establish a customs district at Mobile, at 
the \'ery heart of West Florida.87 Spain became acutely concerned, and Sec­
retary of State Madison assured them that the act would be applied only 
within "the ·acknowledged limits of the United States," unless Spain itself 
agreed to cede the territory.~ 8 Despite these conciliatory gestures, Jefferson 
was privately resolved to acquire not only West Florida but East Florida as 
well, "probably" Cuba, and apparently even Mexico.8H 

Soon after Madison became President, William Claiborne, Go\'ernor of the 
Orleans Territory, reported that West Florida was ripe for acquisition by the 
United States.9° During the summer of 1810, Claiborne tra\'ell ed to the na­
tional capitol, apparently for discussions with Madison and Robert Smith , Sec­
retary of State. From \\lashington, Claiborne wrote an extraordinarily impor­
tant letter on June 14 to \\' illiam Wykoff, Jr., a judge of the parish at West 
Baton Rouge, describing America's acquisition of West Florida as ine\'itable. 
He was "persuaded -under present circumstances," however, that "it would be 
more pleasing that the taking possession of the Country, be preceded by a 
Request from the Inhabitants. -Can no means be de\'ised to obtai11 sur/z 
Request?" He told Wykoff that while "the most eligible means of obtaining an 
expression of the wish of the Inhabitants of Florida, can best be determined 
by themselves," it would be "more satisfactory" if done through the medium 

85. Act of Oct. 3 I, 1803, ch. I , 2 Stat. 245. 
86. Jefferson had , in fact, prior to ·congressional passage of the authorizing Act of Oct. 31, 

1803, ordered, by his Secretary of War, that preparedness measures be taken should any "serious 
opposition take place"; that in furtherance of this object "Boats, pro\'isions , field Pieces, (etc. to 
be placed] in readiness ; not only for regular Troops in the TerrY but also for at least 500 of the 
best militia ("·ho if necessary should be engaged for 3 months)." He did acknowledge that 
nothing could be done relating to the militia, "excepting the forming a system." Leller from Sec­
retary of War Henry Dearborn to James Wilkinson (Oct. 5, 1803), in 9 TERRITORIAL PAPERS OF 
THE UsITED STATES 71 (C. Carter ed. 1940). Orders were also sent to the comm anding officer at 
Chickasaw Bluffs on the same date to be ready to mo\'e down , at the sh ortest notice. Id . at 71 
n .86. Addition al orders, of the same date as the authorizing act, instructed Wilkin son to take 
Baton Rouge, an area only disputably encompassed by the Louisiana Purchase, if he enrnuntcred 
opposition from Spain on his trip to New Orleans to take possession under the re(·ent treaty. 
Leuer from Secretary of War Henry Dearborn to James Wilkinson (Oct. 3 I, 1803), in id. at 
9i-98. 

87. Act of Feb. 24, 1804, ch . 13, § 11, 2 Stat. 251 , 254 . 
88. 4 J. BRAl':T,JAMES MADI SOS )98 ()953). 
89. Sre, , .g., Memorandum to Cabinet (Aug. 12, 1808), in 11 WRJTISGS OF THO~IAS JHFERsos , 

supra note 58, at 42-43; Letter from Thomas J efferson to James Bowdoin, ~linistcr to France, 
(Apr. 2, 1807), in 6 Bowoo1s A!'.D TEMPLE PAPERS 371-73 (66 Mass. Hist. Soc\ Coll., 7th ser. 
190i). 

90. Letter from William Claihorn c to Secretary of State Robert Smith (~lar. I 9, 1809), in 4 
Omc IAL LETTER BOOKS OF W.C.C. CLAIBORl':E, 1801-1816, at 333 (D. Rowland ed. 1917). 
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of a "Convention of Delegates," at which "every part of the District as far at 
least as the Perdido be represented." He urged Wykoff "to prepare for the 
occasion the minds of the more influential characters in the vicinity of 
Mobile," keeping "this letter as confidential."91 

The available evidence overwhelmingly proves that Claiborne's letter and 
plan were authorized by the President, as Claiborne himself reportedly 
claimed on June 20, in a letter to Governor David Holmes of the Mississippi 
Territory.92 Thus, also on June 20, Secretary of State Smith wrote to Wykoff, 
officially authorizing his mission.93 On July 17, Madison wrote Smith concern­
ing a letter Smith had sent him from Governor Holmes. Madison said Holmes 
should be encouraged to continue his reports, and to keep his militia ready in 
case "of foreign interference with W.F. or of internal convulsions." He then 
concluded by asking Smith: "\\1ill it not be advisable to apprize Gov. H. confi­
dentially, of the course adopted as to W.F. and to have his co-operation in 
diffusing the impressions we wish to be made there?"94 Though no response 
from Smith to Madison has been found, Smith wrote again to Holmes on July 
21, passing on Madison's instructions regarding the militia. In order that 
Holmes "be fully apprized of the course adopted as to the Floridas," Smith 
added, "and therefore the better able to co-operate in diffusing the impres­
sion we wish to make there, I deem it proper to send you the enclosed copy 
of instruction ... and extracts of a letter from Governor Claiborne to Col. 
William Wykoff, written under a sanction from the President. ... The in­
structions contained in this letter are entirely confidential," he added, "and 
are to be executed in a manner the least calculated to incite alarm."95 

Events proceeded in accordance with the administration's plan. The rebels 
called a convention with delegates from the entire area, adopted a constitu­
tion, declared their independence, and invited the United States to assume 
control. At that point, however, J\fadison realized that to accept the rebels' 
invitation would constitute an act of war against Spain, and would implicitly 
suggest an abandonment of America's claim to the area. He therefore issued a 
proclamation on October 27, 1810, declaring that events in West Florida had 
made it necessary that the United States exercise its right to the territory, and 
ordering Claiborne to assume control of certain areas. 96 The proclamation 
recited that the area would be held subject to negotiations with Spain, but 
when Madison revealed its issuance to Congress, well over one month later, 
he urged that the territory be accepted into "the bosom of the American 

91. 5 id. at 31-33. 
92. See Padgeu, The West Florida Rn•olution of 1810, 21 LA. H1sT. Q. 177 n.227 (1938), report-

ing that Claiborne wrote Holmes that he ))ad persuaded President Madison to accept his plan. 
93. 9 TERRITORIAL PAPERS Of THE Ul\'.JTED STATES, mpra note 86, al 883-84 . 
94. 8 THE WRITINGS Of JAMES MADISON 105-06 (G. Hunt ed. 1908). 
95. DoMEST-IC LETTERS Of DEP'T Of STATE, Nat'I Archives microfilm, M-40, reel 13. 
96. I MESSAGES AND PAPERS Of THE PRESIDEl\'.TS 465-66 (J. Richardson ed. 1897). 
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family."97 Irving Brant correctly notes that, by keeping the proclamation se­
cret until it had been implemented , Madison ,ras able to present Spain, Brit­
ain, and France with a fait accompli .98 But one must add that he thereby 
presented the same accomplished fact to Congress as well. 

The takeover of West Florida led to some interesting debates in Congress 
on its legality and propriety. Henry Clay termed it "propitious," and said that, 
had Madison failed to act, "he would have been criminally inattentive to the 
dearest inferests of this country."99 Senator Outerbridge Horsey unhappily 
predicted that, before the close of the session, a bill might well be introduced 
to take possession of East Florida as well. 10° Clay hardly regarded this possibil­
ity as unwelcome, declaring his "hope to see, ere long, the ,u,w United States 
. . . embracing not only the old thirteen States, but the entire country east of 
the Mississippi, including East Florida, and some of the territories to the 
north of us also." 1111 

B. East Florida 

Horsey's prediction was fulfilled sooner than even he expected. On 
January 3, 181 I, Madison communicated "in confidence" letters from Vicente 
Folch, Spanish Governor of the Floridas, indicating Folch's conditional resolve 
to deliver "this prO\-ince to the United States under an equitable capitulation." 
Madison recommended "a declaration that the United States could not see, 
without serious inquietude," the transfer of East Florida .. from the hands of 
Spain into those of any other foreign Power." He also asked Congress to au­
thorize him "to take temporary possession of any part or parts of the said 
territory," if \'Oluntarily surrendered, and left it to "the wisdom of Congress" 
to determine "how far it may be expedient to provide for the event of a 
subversion of the Spanish authorities within the territory in question, and an 
apprehended occupancy thereof by any other foreign Power." 102 

Madison's message made East rather than West Florida the chief subject of 
the Senate's further deliberations. He gave the impression by this message 
that he was treating East Florida ,·ery differently than he had treated West 
Florida. His actions in West Florida could be justified as based on a claim to 
that territory, whereas the United States had made no claim to East Florida. 

In reality, and unknown to Congress, the administration had sought to 
bring about an internal upheaval in East Florida at the same time it did so in 
the western area. On the same day that Smith made Wykoff a special agent 

97. 22 ANNALS OF CONG . )3 (18)0). 
98. 5 I. BRANT, supra note 88, at 189. See also id. at 500-01 , discussing Madison·s failure to call 

back Congress earlier than scheduled. 
99. 22 ANNALS OF CONG. 62 (18)0). 
100. Id . at 45. 
IOI. Id. at 64. 
102. Id. at 125-52, 1259. 
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for West Florida, he asked Senator William Crawford of Georgia to pick 
another agent to bring about the same result in East Florida. 103 Crawford 
picked George Mathews, who actively pursued his task. With this background, 
we can appreciate more completely why Madison asked for authority to take 
East Florida in the event of internal "subversion." 

Congress passed the declaration Madison sought, but did not authorize a 
takeover for internal subversion. The act passed did, however, allow a 
takeover of any territory surrendered by agreement of the "local authorities," 
a phrase significantly more general than the surrender from Spain that Madi­
son had mentioned in his message. 104 

Once Congress acted, Madison formally appointed Mathews as commis­
sioner to negotiate the capitulation of East Florida. Military personnel in the 
area were ordered to cooperate with him. ins When the Spanish finally refused 
to cede the area, Mathews sought to achieve his objective by encouraging a 
revolt. He reported on August 3, 1811 to Monroe, by then Secretary of State, 
that the inhabitants were ripe for revolt, but unable "to effect a thorough 
revolution without external aid." He suggested channeling arms to them from 
local American troops, and promised to "use the most discreet management 
to prevent the United States being committed."106 Monroe received Mathews' 
letter, but chose not to reply. Mathews then went ahead with his plan, and 
provided both arms and men to the so-called "patriots." He arranged to follow 
the patriots across West Florida, helping them take over each post, and then 
receiving the post from them as the "local authorities." Mathews apparently 
hoped thereby to comply with the letter of his instructions and with the law 
passed by Congress at Madison's request. 107 

The patriots took control of several posts, including Amelia Island, which 
they dutifully turned over to Mathews. But the refusal of a local American 
officer to cooperate prevented them from taking St. Augustine. At this point, 
in April 1812, the administration determined that Mathews was a liability and 
removed him. Monroe claimed that Mathews had exceeded his instructions, 108 

yet he picked the Governor of Georgia, David B. Mitchell, as Mathews' re-

103. Letter from Robert Smith to William Crawford (June 20, 1810), in DOMESTIC LETTERS OF 

DEP'T or STATE, supra note 95, at M-40, reel 13. When Smith heard that Crawford had chosen 
Mathews, he wrote taking "great pleasure" in assuring Crawford that the President was "perfectly 
satisfied" with Crawford's choice; Mathews, he added, "well understanding the views of the ex­
ecutive, cannot but be happy in promoting them." Letter from Robert Smith to William Crawford 
(Oct 2, 1810), in id. 

104. Act of Jan. 15, 1811, 3 Stal. 471. 
105. Letters from Secretary of War William Eustis to Brigadier General Wade Hampton and 

Colonel Thomas Cushing, respectively (Jan. 24, 181 I), in LETTERS SE1-r BY SECRETARY or WAR 

RELATJSG TO MILITARY AFFAIRS (1800-1889), Na1·1 Archives microfilm, M-6, reel 5. 
106. FLORIDA TERRITORIAL PAPERS or DEP.T or STATE, Nat'l Archives microfilm, M-116, reel l. 
107. J. PRATT, ExPAss1os1sTs or 1812, at JOI (3d ed. 1957). 
JOS. Letter from James Monroe to George Mathews (Apr. 4, 1812), in 3 AMERICAN STATE 

PAPERS, FOREIGN RELATJOSS 572 (1832). 
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placement. Mitchell was openly committed to the acquisition of East Florida, 
and reacted strongly to the suggestion in Monroe's instructions that the area 
taken by Mathews would have to be surrendered. 1119 Monroe in effect assured 
him that a withdrawal was not intended, since he made it conditional on a 
guarantee of the safety of the patriots. 1111 Colonel Ralph Isaacs, who carried 
messages between Monroe and Mathews, wrote to Monroe in July l 8 l 4 (as 
part of an application for payment) that "when you had finish'd your instruc­
tions to Gov'.r. Mitchell after reading the 'sine qua non' that render'd the resto­
ration of the Province utterly impracticable, you said to me-Gov'r. Mitchell 
will understand this wont he? to which I replied-he is not dull of com­
prehension Sir! ... Nor can you forget," Isaacs added, "that at every inter­
view I was assured that government were concerting (to use your own words) 
measures to keep the Province & save harmless the Patriots." 111 

In fact, Mitchell stayed in East Florida. Madison sought legislative ap­
proval of the occupation, but the Senate narrowly denied authority. 112 Mon­
roe was disappointed, but wrote to Mitchell that the earlier act still applied, 
and the occupation continued. 113 The administration then decided to move in 
earnest to take over the entire area. General William Pinckney was appointed 
to replace Mitchell, and the local garrisons were reinforced for offensive 
action. 114 Among the new units was one under the command of Andrew Jack-

. son, who assured Monroe that his men had "no constitutional scruples," and 
were eager to take the province. 115 

Madison and Monroe sought once more to obtain Congress' approval to 
assume control of East Florida. Once again, the Senate balked, though they 
did authorize the take-over of Mobile, then in Spanish hands.116 Even after 

109. Mitchell had written to Secretary of War William Eustis on April 20, 1812, urging the 
government to adopt a "prompt and decisive course" in ·East Florida, and pledging his state's 
zealous cooperation. J. PRATT, supra note 107, at 117-18. See his reaction to Monroe's letter of 
appointment (May 2, 1812), in FLORIDA TERRITORIAL PAPERS, supra note 106, at M-116, reel 2. 

I 10. He made explicit his earlier suggestion that Mitchell was not to withdraw the troops 
"unless you find that it may be done consistently with their safety." Letter from James Monroe to 
David Mitchell (May 27, 1812), in 3 AMERICAN STATE PAPERS, supra note 108, at 573. 

111. Letter from Ralph Isaacs to James Monroe (July 3, 1814), in Misc. LETTERS OF DEP'T OF 
STATE, Nat1 Archives microfilm, M-179, reel 30. 

112. The bill was defeated in the Senate, fourteen to sixteen. 23 ANNALS OF CosG. 326 ( 1812). 
113. The "authority of the Executive remains unchanged," he said. He continued that the 

President thought it "most advisable" that the troops be withdrawn, but added conditions and 
said that the administration would probably ask Congress for authority to take possession in the 
next session. Letter from James Monroe to David Mitchell (July 6, 1812), in 9 STATE PAPERS AND 
PuBLICK DOCUMENTS or THE U.S. 161-64 (T. Wait ed. 1817). Mitchell replied that various circum­
stances made it impossible to withdraw the troops, and Monroe did not answer. Letter from 
David Mitchell to James Monroe (July 17, 1812), in id. at 164-65. 

114. Letter from James Monroe to Thomas Pinckney (Dec. 8, 1812), in id. at 188-91; Letter 
from William Eustis, Secretary of War to Thomas Pinckney (Dec. 2, 1812), in J. PRATT, supra note 
107, at 211,217. 

115. I j. PARTON, THE LIFE OF ANDREW JACKSON 372 (1860). 
I 16. The vote was nineteen to sixteen against authorizing the President to take possession of 
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this further rejection of administration policy, Monroe would have preferred 
at least to hold the territory acquired by Mathews. The issue became part of 
the negotiations to settle the War of I 8 I 2, however, and Madison finally or­
dered a withdrawal at the insistence of the American negotiators. 117 

Much more remains to be said about executive war making, especially 
under Monroe. The full story of each adventure is unnecessary for present 
purposes. In general, though, it can be said that the early Presidents con­
tinued aggressively and secretly to work to acquire territory in the South and 
West. The great 1wgotiated acquisition of the Adams-Onis Treaty was largely 
the product of pressure placed upon Spain through the legislatively unau­
thorized Seminole War. 11 8 

Cor-;cLus10r-: 

The presidency was powerful , in a very modern sense, by the end of 
George Washington's administration . During those eight years, many of the 
practices we associatl~ with executi\'e power generally, and more particularly 
in foreign affairs, were established, and with a high d~gree of awareness as to 
the potential consl'quences. By J 800, John Adams had intentionally led the 
nation into its first major war without seeking a formal declaration. Jefferson 
and the Republicans promised change, a return to proper principles and 
legislative government. Actually , they expanded executive power, systematized 
secrecy in government, and expounded the notion that emergencies justify 
departures from the Constitution. They also succeeded in obtaining the ear­
liest analogue to till' Gulf of Tonkin Resolution, and used it as authority for 
the nation's first effort to sub\'ert a foreign government from within . Under . 
Madison, these powns and practices coalesced so that the administration pro­
ceeded secretly and unilaterally to plot and support revolutions in West and 
East Florida, and in l'ffect to make war without prior legislative approval. 

One is naturally led by all these facts to ask whether anything has changed 
since those early times. Despite the strength and independence of our early 
Presidents, the answer is definitely yes. Perhaps the most obvious difference is 
in rhetoric. Our first Presidents were o\'ertly deferential to Congress, whereas 
more recent Chief Executives have been condescending or challenging at best. 
More significantly, our early Presidents at no time asserted at least two claims 
heard frec.iucntly or late. The first is that the President may use whatever raw 
power he has-lllrnll'tary, diplomatic and military-in the national interest. 
Even Jefferson's rationale for escaping th e Constitution ret1uired an 

East Florida. 25 ANNALS or CoNG . 130 ( 18 J 3). The bill authorizing p ossess ion of Mobile passed 
within days . Id. at 132. 

117. Ser J. PRATT, .111/'"' note IOi , at 236. 
I 18. This point is ~.-nerall y supportt'CI in S. BDIIS, JoHS Q u 1sc y ADAMS ASD THE 

Fou NDATIONS OF AM r.RICAN FOREIGN Pouc v 313-16 ( I 956) . See al so the spet·ific suggestion that 
territory taken be ret;1in.-d to h elp in later b argaining with Spain . 4 MEMOIRS or JoHN Q UINCY 
ADAMS 35-36 (C. Adams t·d . I 8i5) ; W . CREssos , JA~fES l\fo:s-ROE 297-99 ( 1946). 
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emergency. The second is that the President's so-called inherent powers as 
Chief Executive and Commander in Chief do not merely authorize actions in 
the absence of legislative directions, but are beyond legislative control. No 
early President suggested that Congress was significantly limited in the control 
it potentially had over assigned executive powers. The Supreme Court, in 
fact, upheld the legality of undeclared war because Congress had chosen to 
proceed in that manner, not because of any executive power. Furthermore, 
the Court specifically declared that Congress could control the conduct of war 
even to a high degree, and that when it did so the executive acted unlawfully 
if it exceeded the legislature's limits. 119 In the area of executi\'e privilege, by 
analogy, though early Presidents claimed authority to withhold information, 
they never asserted that Congress lacked constitutional power to use whatever 
means at its disposal to compel production of the information involved , or to 
punish for its nonproduction. 

Another, more ·substantive, difference is found in the conduct of our early 
Presidents. In questioning the hypothesis that the framers deferred to legisla­
tive power, I have stressed their initiatives and the least deferential aspects of 
their conduct. The full picture contains very substantial eYidence of their con­
cern for both the legislative and the popular will. \Vashington implemented 
neutrality, for example, with great caution, to appear evenhanded in treating 
Britain and France. 120 Adams avoided a declaration of war, but sought legisla­
tiYe authority at each stage in the nation's movement toward war with France. 
Jefferson conducted diplomacy with vigor and secrecy. but moved conserva­
tively in military matters, even when he could have claimed that Congress had 
approved a full-scale military effort to take West Florida. l\fadison and Mon­
roe defy simplification; but it can be said of their adventures in the Floridas 
that they were pursuing popular objectives with minimal commitment of ma­
terial and military resources . Their efforts cannot be equated with the un­
popular, massive engagements in Korea and Vietnam. Furthermore, the fact 
that they acted in secret strongly suggests that they regarded their own ac­
tivities as constitutionally questionable if not improper, and deprives those 
activities of the precedential weight they might have had if fully re,·ealed to 
Congress. 

Despite the vigor and initiative of the early Presidents, a case can there­
fore be made for the constitutional impropriety of at least some aspects of 
recent presidential rhetoric and rnnduct. But the nation's history suggests that 

I 19. The two most important cases are Lillie v. Barreme, 6 U.S. (2 Cranch .) 170 (1804); and 
Brown v. United States, 12 U.S. (8 Cranch.) I JO (1814), discussed in L. HEsKts, supra note 10, at 
96. 

120. An excellent instance of Washington's conduct is his decision to adopt a nautical bound­
ary for the United States that all nations had accepted . In this wav, he a\'oided controversy, and 
left it for Congress to go further. Srr 6 WR1ni-.cs OF THO~!As jEFFERsos, .111Jm1 note 28, at 440-41 . 
He said in his message to Congress when they recon\'ened that they, in effect. had the final say 
on neutrality and the system he had begun to implement. 4 A!l.!I.ALS or Coi-.c. JO; 11 (1793). 
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the price of pressing this case too far may be great. The presidency has 
sened as the focal point of this nation's aspirations. What Samuel Huntington 
said of the t,\"entieth century is no less true of the first forty years: 
"(\,\' )henever the American political system has mo\'ed -systematically with re­
spect to public policy, the direction and the initiative have come from the 
White House." 121 The notion that Congress should become more involved in 
making and implementing foreign policy is unassailable in theory. But Con­
gress has consciously chosen other roles for itself, and may continue to do so. 
To enable Congress to increase its foreign policy role significantly would re­
quire fundamental revisions in the legislature's decision-making apparatus, as 
well as in the attitudes of individual legislators. 122 In short, without executive 
leadership we may have no leadership at all. 

We can, of course, take this analysis one step further . So what if we lack 
"secrecy, despatch, and decision" in foreign affairs? These c:haracteristics may 
have been confidently advanced as crucial to an effective executi\'e in 1787,123 

but they remind many Americans today that our recent Presidents have been 
duplicitous, rash, and dogmatic. An allocation of gm·ernmental authority that 
facilitated geographic acquisitions and international respect between 1789 and 
1829, despite our relative weakness, may be outmoded in an era when the 
costs of international influence by compulsion have become horrendous and 
when we are in danger of seeming brutish rather than weak. Our principal 
contribution to the world today may, as Daniel Bell suggests , be the very con­
stitutionalism that prevents excess in a world that no longer can afford it. 124 

We no longer need a presidency capable of implementing a foreign policy 
based on "manifest destiny" or other outmoded notions. But so long as we 
have the power to defend ourseh·es, or an ally, or a principle, we bear the 
responsibility of deciding whether and how to do so. While Congress must be 
involved in these decisions, the executive will play an indispensable role in 
planning and implementing them until the very structure of American gov­
ernment is changed. Determining the proper extent of the President's role in 
this process is the truly difficult question. And we arnid biJth the question and 
its possible answers when we attribute the evils produced by our recent Presi­
dents and Congresses to the violation of imagined norms allegedly established 
by the leaders of our constitutional period. 

I 2 I. Huntington, The Democratic Distemper, 4 I Pua. hn:REST 9, 24 (Fall I 975). Huntington 
acids: "Probablr no de\'elopm ent of the J960's and J970's has greater import for the future of 
American p olitics th an the decline in the a uthority, status, i;1fluence, and effectiYeness of the 
Presidency." Sfe also R. N1sBET, TWILIGHT or AllTHORITY (19i5). 

122. S1·1· gr 11 rrnllJ S_p11Jin.<i1m1 , Orga11izi11g the Gm•ermnrnl lo C1111d11rt Fo1·eig11 PolirJ: The Co11.,tit11lio11al 
Q11 ,•.1lio11.1 , 61 \'A . L. Rn·. i-t i ( I 9i5) : D. l\fAYHEW, CosC.RESS: THE ELECTORAL Cos:-.ECTJO:-. ( 1974) , 
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.,; 




