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WILL BE PRINTED IN SLIP OPINION FORM AT A LATER DATE 

UNITED ST~TES COURT OF APPEALS 
for the District of Columbia Circuit 

-

United States Court of Appeals 

No. 84-5304 

JOHN F. BANZHAF, III, et al. 

v. 

for tile District of Columbia Circuit 

FltEQ · ·JuN 2 ~ 1904· 

' GEORGE A. FISHER 
WILLIAM FRENCH SMITH, Individually and as . 

CLERK 

United States Attorney General, et al., Appellants 

Appeal from the United States District Court 
for the District of Columbia 

(D.C. Civil Action No. 83-3161) 
..... _. ; .. .-. .... ____ .,.._ -~ --__,.. __ - ,... . ' · '".;.• · ··. . . .. , 

.... . .. ·Argu·ed· June 2·0, ·1994 
·: .. 1 •.· 

Decided June 25, 1984 .. 

•• 4 ·. • • • • . ... • ' • . • J -~ 

John F. Cordes, Attorney, Department of Justice, with whom 
Richa~d K. Willard, Acting Assistant Attorney General, Joseph E. 
diGenova, United States Attorney, and Leonard Schaitman, 

.. At~orn~y , . . D.epartment .-. of . Just-ice-, ·· .. ·were - on : ·th~- -· brief, ·· · ·tot··. ··· 
appellants. · 

John F. Banzhaf, III, with whom Peter H. Meyers was on the 
brief, for appellees. 

~ 

Daniel J. Popeo and Paul D. Kamenar were on the · brief for 
amicus curiae Washington Legal ~oµndation, urging reversal. 

Before ROBINSON, Chief Judge, .. and WRIGHT, . . TAMM, - MIKVA, 
EOWPLRDS, "'GINSBURG,· BORK, and SCALIA, Circuit Judges. 

_Opinion per cur.iam. .. · . ... . . ·. . . . 
PER CURIAM: In this case we review the decision of the 

District Court fn Banzhaf v. Smith, --- F.Supp. (D. D.C. 

Civil Action No. 83-3161, decided· May 18, 1984). The court 

. orderec;I the Atto~ney _General to seek appointment of · an 

• independent counsel• pursuant to the procedures set forth in 

Section 592ic) of the Ethics in Government Act, 28 u.s.c. SS 591-

598 (1982), to investigate allegations of wrongdoing during the 

1980 presidential campaign by several persons who are now high 

ranking off ice rs of the federal government. This court ordered 
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sua sponte that the appeal of this decision be heard initially by 
the court sitting en bane and that briefing and oral argument be 

expedited. Th~ case was argued before us on June 20, 1984. We 

vacate the order of the District Court because in our judgment 

the court lacked jurisdiction to adjudicate the clab. We ar·e of 

the conviction that Congress specifically intended in the Ethics 

in Government Act to preclude judicial review, at the behest of 

members of the public, of the Attorney General's decisions not to 

investigate or seek appointment of an independent counsel with 

respect to officials covered by the Act. In reaching this 

decision we express no opinion whatever as to whether the factual . 

information in the possession of the Attorney General was 

sufficiently specific and credible to trigger the Attorney 

General's statutory duty to investigate allegations about persons 

covered by the Act. See 28 u.s.c. SS 59l(b), 592(a) (1). 

Enacting the Ethics in Government Act in ·191s, Congress 

established a neutral procedure for resolving the , conflict of 

interest that arises when the Attorney General must decide 

whether to pursue allegations of wrongdoing leveled against high 

ranking federal officers who will typically · be the Attorney 

General's close political associates. The Act provides that the 

Attorney General "shall" cond.uct a "preliminary investigation" 

upon receipt of "information that the Attorney General determi~es 

is sufficient to constitute grounds to investigate." 28 u.s.c. S 
592 (a) (1). The Act also establishes a special division of the 

federal court, comprised of three judges, to . whom the Attorney 

General reports. · Id. S 593. If the Attorney General decides, 

after · investigation, that there exist "reasonable grounds to 

believe that further investigation or prosecution is warranted," 

or if 90 days pass after receipt of information without the 

Attorney General's making any determination, then "the Attorney 

General shall apply to the division of the court for the 

appointment of a [sic] independent counsel." Id. S 592 (c) (1). 

Upon such application the division of the court appoints 



3 

•appropriate independent counsel• and determines his or her 

•prosecutor ial jurisdiction.• Id. S 593 (b) • If, after 
investigation, the Attorney General concludes the~e are •no 

reasonable grounds to believe that further investigatio~ or 

prosecution is warranted,• the Attorney General mus~ report this 

determination to the division of the court, "and the division of 

the court shall have no power to appoint a [sic] independent 

counsel." Id. S 592 (b) (1). 

On July 21, 1983 appellees John F. Banzhaf, III and Peter A. 

Meyers presented the A~torney General with a self-styled "Formal 

Request" for appointment of inde~endent counse;l. pursuant to the 

Ethics in Government Act. This request included specific 

information which appellees claim suggests that several members 

of the present Administration, covered by the Act, might have 

committed c.r imes in the coutse of the 1980 presidential campaign 

by being involved in the removal of hundreds of pages of 

government documents from the White House when Jimmy Carter was 

President. The Attorney General took no action in response to 

this petition. On October 25, 1983 appellees filed suit in the 

District Court seeking an order that would require the Attorney 

General to request appointment of independent counsel under the 

Act because . more than 90 days had elapsed from the Attorney 

General's receipt of the . information and he had reached no 

determination as to whether independent counsel was warranted. 

See 28 u.s.c. S 592(c) (1). The District Court granted the 
' requested relief. 

In our judgment the Administrative Procedure Act, 5 u.s.c. 
SS 551-706 _ _ (1982), which appellee.s invok.ed in their complaint, 
provides the proper f~amewo~k for .. analy~is of this case.· Fi~al 

actions of the Attorney General fall within the definition of 

agency action reviewable under the APA. 

U.S. 491, 500-501 (1977); Proietti v. 

·Morris v. Gressette, 432 

Levi, 530 F. 2d 836, 838 
(9th Cir. 1976). Review of such action under the APA is in 
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presumed unless •statutes preclude judicial review• or 
action is committed to agency discretion · by law.• 5 

s 701 (a). (1) , (2). In determining whether a statute 

precludes judicial review, the court must heed the APA's •basic 

presumption of judicial review" that •will not be c~t off unless 

there is persuasive reason to believe that such was the purpose 

of Congress.• Abbott Laboratories v. Gardner, 387 U.S. · 136, 140 
(1967). The Supreme Court's recent decision · in Block v. 

Community Nutrition Institute, --- U.S. ---, 52 USLW 4697 (June 

4, 1984), guides our effort to determine whether Congress 

intended to preclude review in a particular statute. Block 

instructs that the presumption of.· reviewabili ty may be overcome 

by "specific language or specific legislative history,• 

"contemporaneous judicial construction barring review and 
congressional acquiescence in it,• or •inferences of intent drawn 

from the st~tutory scheme as·a whole." --- u.s. at , 52 USLW 

at 4699. 

We find in the Ethic~ in Government Act· a specific 

congressional intent to preclude judicial review, at the behest 

of members of the public, of the Attorney General's decisions .not 

to investigate particular allegations and not to· seek appointment 

of independent counsel. The Act contains provisions that 

severely delimit judicial . review of the Attorney General's 

actions. The decision to request appointment of independent 

counsel "shall not be reviewable in any court.• 28 u.s.c. S 
592 (f). The decision not to request appointment of independent 

counsel is explicitly made unreviewable in the special division 

of the court created in the statute. Id. S 592 (b) (1). Though 

congressional preclusion of some review does not in itself force . . . . . . . . . . 

the conclusion that Congres.s intended to preclude all review, 

neither does_ it compel the conclusion that Congress intended to 
permit review wherever it did not explicitly preclude review. 

With respect to the At~orney General's decision not to request 

independent counsel, we find it difficult to accept that Congress 

-
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would have explicitly precluded review in the special division of 

the court established to handle issues under the Act and yet 

intended to permit review of such decisions, at the- behest of 

members of the public, in any federal District Court., ' 

Inferences of intent drawn from the statutory scheme and its 

legislative history compel us to conclude that Congress did 

intend to preclude review. The Act makes no provision for 

members of the public to petition the Attorney General to act, 

and in terms provides : for no review of refusals to act. In 

contrast, the statute explicitly gives Congress power to •request 

in writing that the Attorney ·· General apply for a [sic] 

independent counsel,• when that request comes from a majority of 

either majority or minority party members of the Senate or Bouse 

Judiciary Committees. 28 u,s.c. S 59S(e). And •[n]ot later 

than thirty days after the receipt of such a request, or not 

later than fifteen days after the completiop of a preliminary 
. .. . . . .. . . ·. . . .. . ·. .. . .· . 

investigation of the matter with respect to which the request is 

made, whichever is later, the Attorney General shall provide 

written notification of any action the Attorney General has taken 

in response to such request apd, -lf . no ·application has been made 

to the division of the court, ·why . such application was not made.• 

Id. See 124 Cong. Rec. 36,464 '(1978) c• if [the Attorney General] 

does not respond to a situa·tion that appears to be appropriate,• 

members of the Bouse Judiciary Committee can request . independent 

counsel under 28 u.s.c. S 595(e), thereby bringing •the political 

process• into play) (remarks of Rep. Mann). The lack of any 

authorization for · petitions by the public or review at the behest 

of members of the public, when viewed in the context, of the 

· limits on · review built· into the statute and •the · explicit · · 

provision of congressional oversight as a mechanism to keep the 

Attorney General to his statutory duty, strongly suggests that 

Congress intended no review at the behest of the public. This 

view is buttressed by other structural considerations. Congress 

explicitly sought to prevent premature airing of criminal charges 
that might prove on investigation to be unfounded. See 28 u.s.c. 

- . 
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SS 592 (b) (3), 592 (d) (2), 593 (b), 595 (e). •xn most cases" 

Congress anticipated that the Attorney General would conduct a 

preliminary investigation "without the public being aware that 

review is taking place." s. Rep. No. 95-170, 95th Cong.·, 2d 
Sess. 62-63 (1977). Permitting judicial review of \the Attorney 

General's decisions not to investigate or request independent 

counsel would severely undermine this policy by airing charges 

preliminarily in the District Courts. Congress could not have 

intended such a result • 

. 
And the legislative history provides weighty evidence that 

Congress specifically did not intend such a result. At least two 

predecessor bills to the bill that became the Act specifically 

included provisions for review at the behest of private parties. 

H.R. 11476, 94th Cong., 2d Sess. (1976); S. 495, 94th Cong., 2d 

Sess. ( 1976). These provisions prompted controversy and did not 

appear in later bills. See Na than v. Smith, --- F. 2d --- , --
·(D. C •· · Cir. ·No. 93..;16·19, . decided June 4 ,· · 1994) ·(slip . op·.· at 8-9) 

(opinion of Bork, J.) (summarizing legislative history). 

In sum, the lack of any provision for members of the public 

to petition the Attorney General,· the concern of the statute with 

limiting review of the Attorney General's actions, the clear 

congressional concern for . _privacy, and the existence of 

congressional oversight as an enforcement mechanism compel us to 

conclu~e that "persuasive reason to believe" that Congress 

intended to preclude review, Abbott Laboratories, supra, 387 U.S. 

at 140, is fair:J_y discernible in the language and structure of 

the Ethics in Government Act. See Morris v. Gressette, supra. 
This view is bolstered b¥ indicati~ns in. the legislative . history 

that Congress considered ~nd declined to include statutory 

language providing for review at the behest of members of the 

public. Because Congress intended to preclude judicial review, 
at the behest of the public, of the actions of the Attorney 

General challenged in this case, the District Court lacked 

-
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jurisdiction to review these actions and order affirmative 
* relief. 

. 
Accordingly, it is ordered by this court that fhe judgment 

of the District Court be, and it is hereby, vacated • 

.. 

-. 

* •since congressional preclusion of judicial review is in effect · 
jurisdictional, we need not address the standing issues• raised 
in this case. Block v. Community Nutrition Institute, --- U.S. 
---, --- n.4, 52 USLW 4697, 4700 n.4. In any event, when, as in 
this case, the injury that a plaintiff alleges is to a procedural 
entitlement arising from a federal statute, the standing and 
reviewability inquiries tend to merge. A plaintiff cannot claim 

. , standing based on violation of an . asserted personal 
statutorily-created procedural right when Congress. intended to 
grant that plaintiff no such •right. 

- . 



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JOHN F. BANZHAF, III, et al., 

Plaintiffs, 

v. 

WILLIAM FRENCH SMITH, et al., 

Defendants. 

-------------------

) 
) 
) 
) 
) 

~ I 
) 
) 
) 
) 
) 

OPINION 

Civil Action No. 83-3161 

FILED 
MAY 14 ~ 

JAMES F. DAVEY, Clerk 

Plaintiffs brought this ~ction under the Ethics in Govern

ment Actl./ to require the Attorney General to apply to the spe

cial panel of the u.s. Court of Appeal~ for the appointment of 

an Independent .coynsel~_/ pursuant to that Act. Such counsel 

would be charged with the responsibility for investigating 

whether high-ranking government officials committed federal 

offenses in connection with the removal of briefing materials and 

other documents from the Carter White House to the Reagan head

quarters during the 1980 presidential campaign. On February 29, 

1/ Ethics in Government Act of 1978, as amended, 28 u.s.c. 
T§ s91 et~-

1.I 28 u.s.c. § 49 establishes a Special Division of the United 
States Court of Appeals for the District of Columbia to appoint 
Independent Counsel upon application of the Attorney General and 
to define the prosecutorial jurisdiction of such Counsel. 

3/ Independent Counsel was known under previous law as a 
Special Prosecutor. 

-- - -- --- . - -- ---------



1984, the Court denied the government's motion to dismiss in 

whicp it was contended that the plaintiffs lacked standing to sue 

and that the complaint failed to state a claim upon which relief 

might be granted.i/ On March 29,. 1984, plaintiffs moved for 

summary judgment, and on April 19, 1984, the government cross 

moved for summary judgment.-~/ 

I 

The Court's ruling on the motion to dismiss rejected the 

government's legal contentions and left for adjudication only the 

factual issue whether plaintiffs had presented the Attorney 

General with information suff~_cient to require him to conduct a 

preliminary investigation under the Ethics Act. Slip opinion at 

9 n.22. In light of that background, the papers filed by the 

government and the arguments it presented at the hearing on April 

27, 1984, are as significant for what they do not say as for what 

they do. 

ii Banzhaf v. Smith, __ F. Supp._ (o.o.c. 1984). 

5/ On April 5, 1984, the government secured an extension of 
time to file a response to plainti•ffs' motion for summary judg
ment, and then, rather than filing such a response, it submitted 
its own summary judgment motion. In view of the briefing and 
hearing schedule established by the Court, this maneuver deprived 
plaintiffs of the time they normally would have had to file a 
response to the government's motion. Nevertheless, the Court 
permitted the government's filing. 

- 2 -
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Plaintiffs' Statement of Material Facts, filed pursuant to 

the Rule~/ asserts that the formal request they submitted to the 

Attorney General contained numerous allegations of criminal 

wrongdoing by officials covered by the Ethics A·ct. That State

ment goes on to recite specific and credible evidence that cer

tain high-level officers of government may have violated criminal 

laws in connection with the transfer of certain briefing mate

rials and other confidential documents from the Carter White 

House to Reagan campaign aides. See the Appendix to this Opinion 

6/ Under Rule 56, Fed. R. Civ. P., the movant has the burden of 
demonstrating that there is no genuine issue as to any 'material 
fact and that he is entitled to judgment as a matter of law. 
Subdivision (e) of the Rule provides that: 

When a motion for summary judgment is made 
and supported as provided in this rule, an 
adverse party may not rest upon the mere 
allegatk>ns or denials of his pleading, but 
his response, by affidavits or otherwise 
provided in this rule, must set forth spe
cific facts showing that there is a genuine 
issue for trial. If he does not so respond, 
summary judgment, if appropriate, shall be 
entered against him. 

In addition, Rule l-9(h) of the Rules of this Court provides that 
each ·motion for summary judgment filed pursuant to Rule 56 must 
contain a statement of the material facts as to which the moving 
party contends there is no genuine issue. A party opposing such 
a motion is required to file a concise statement of genuine 
issues setting forth "all materials facts as to which it is con
tended there exists a genuine issue necessary to be litigated." 
The Rule also provides that: 

In determining a motion for summary judgment, 
the court may assume that the facts as 
claimed by the moving party in his statement 
of material facts are admitted to exist 
except as and to the extent that such facts 
are controverted in a statement filed in 
opposition to the motion. 

- 3 -
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which reproduces information submitted to the Attorney General as 

it is recited in plaintiffs' Statement of Material Facts. 

As indicated in ~ote 6 supra, these assertions are deemea 

under the Rules to be established for purposes of this litigation 

unless they are contradicted in the government's own Statement of 

Material Facts. The government's Statement failed entirely to 

contradict any of these assertions,2./ and it did not allege any 

specific facts showing that there is any genuine factual dis

pute. Indeed, the government states that it is in agreement with 

the plaintiffs "that there are no material facts in dispute and 

that this case is ripe for summary judgment." Memorandum at 2. 

In view of that record, it must be taken as established for 

purposes of the government's remaining arguments that the materi

als submitted by plaintiffs to the Attorney General are 

21 The government's motion and the supporting memorandum of law 
are likewise devoid of any serious claim that the evidence sub
mitted to the Attorney General is not sufficient to trigger an 
investigation under the Act. At one point in its memorandum (at 
7 n.3), the government asserts that a non-Ethics Act investiga
tion, such as the one conducted by the Department of Justice, 
might be appropriate with respect to persons other than covered 
officials or in those cases where the evidence might not be spe
cific and credible enough to trigger the Ethics Act. In addi
tion, the government states that "plaintiffs' factual allegations 
do not justify an Ethics Act inquiry" and that the Attorney 
General believes that "he has not received information sufficient 
to trigger the Ethics Act process." Id. at 2, 5-6. Those 
oblique· and conclusory assertions arenot pursued in the remain
der of the memorandum and, as indicated, they are not referred to · 
at all in the government's Statement of Material Facts. 

- 4 -
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sufficiently specific and credible to trigger a preliminary 

investigatio~ under the Ethics Act.:!l 

Thus, the remainder of the government's case necessarily 

rests on the proposition that, as a matter of law, the Court is 

without authority to require the Attorney General to proceed in 

accordance with the Act even though he has specific and credible 

8/ If the government may be regarded as having, somehow, made a 
claim that the Attorney General had not been presented with spe
cific and credible information of possibly criminal conduct hy 
covered officials, the Court would set aside that decision under 
the Administrative Procedure Act as "arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law." 
See 5 u.s.c. § 706(2). 

The government has not claimed that the information did not 
come from credible sources, nor could it have done so, since much 
of that information came directly _from the high ranking officials 
themselves. Thus, the Attorney General's refusal to investigate 
could be sustained only, if at all, on the basis that the allega
tions presented by _plaintiff were not sufficiently specific. The 
legislative history of the Act gives the Court guidance concern
ing the appropriate standard to apply in that respect. As the 
Senate Report states, "specific information" means a complaint 
more detailed than a "generalized allegation of wrongdoing wbich 
contains no specific factual support." s. Rep. No. 170 at 52, 
1978 U.S. Code Cong. & Ad. News at 4268. Such information was 
plainly supplied here, and the Court therefore concludes that the 
Attorney General's failure to find that specific and credible 
information within the meaning of the Ethics Act had been pre
sented to him was arbitrary and unlawful. 

9/ As the Court noted on February 29, 1984 (slip opinion at ro 
n.23), the Justice Department's own investigation into the alle
gations of wrongdoing in connection with the transfer of the so
called "debate papers," did not comply with the requirements of 
the Ethics Act. In an Ethics Act investigation, the Attorney 
General may investigate the allegations of criminal wrongdoing 
only to determine whether they warrant further investigation or 
prosecution, and he must then report to the special division 
concerning the appointm~nt of an Independent Counsel. No such 
report was made, and any purportedly definitive conclusions which 
the Department may have drawn on the basis of its own, non-Ethics 
Act investigation, lack validity under the law. 

- 5 -

----·~.: . 
. , 
•. ,., 

-·· ,, 
' ,. 

,,,/-i:~ 



-·· "1c--· 

•' .. 
•' 

... 
. ;· 

r· 

• 

evidence that persons covered by the Act may have committed fed

eral criminal offenses. It is to the particular contentions 

underlying that claim to which the Court now turns. 

II 

The government requests initially that the Court reconsider 

its ruling that plaintiffs have standing to bring this 

action.lo/ However, nothing has been offered in support of that 
• 

10/ Because the legal consequences of the two arguments are 
substantially similar for purposes of this case, the Court con
siders under this heading both the government's standing claim 
and its claim that the Court lacks power under the statute to 
order the Attorney General to ~pply for the appointment of Inde
pendent Counsel. 

With respect particularly to the Court's authority to review 
ihe Attorney General's decision, the government relies addition
ally on section 592 (b) ( 1) of the Act which provides tha·t, if the 
Attorney General finds that there are no reasonable grounds to 
believe that further investigation or prosecution is warranted, 
the special panel "shall have no power to appoint [an] indepen
dent counsel." This, it is said, supports the government's con
tention that Congress intended to preclude all judicial review of 
the Attorney General's decision in that regard. Actually, the 
statute suggests precisely the opposite. Section 592(b)(l) 
refers only to the judicial panel, not to courts generally. By 
contrast, Congress provided in subsection (f) of the same section 
that the Attorney General's decision to apply to the special 
panel for the appointment of Independent Counsel "shall not be 
reviewable in any court." If Congress had intended to preclude 
review by "any court" of both the Attorney General's decision to 
apply for, and his decision not to apply for, such appointment, 
it could have easily done so--:-

Moreover, notwithstanding discretionary language in the Act 
(e.g . . , section 592(a) (1)), the Attorney General's decisions under 
the Ethics Act do not lie entirely within his discretion. Con
gress has supplied the necessary "law to apply" by specifying 
those circumstances under which the Attorney General "shall" 
conduct a preliminary investigation and those circumstances under 
which he "shall" apply for the appointment of an independent 
counsel. See Citizens to Preserve Overton Park v. Volpe, 401 
(Continued) 

, .. 
\ .:.- .. ·~,· 
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request that the Court did not consider fully in its previous 

ruling. If anything, since the government has now failed on the 

record to controvert ~he existence of evidence sufficient to 

cause the initiation of an Ethics Act investigation, its argu

ments are even less persuasive now than they were before that 

factual question had been resolved. 

The government argues that, even if the Attorney General has 

sufficient information, he may decide not to conduct an Ethics 

Act investigation or to apply for the appointment of Independent 

Counsel, and no one may question his decision. What that argu

ment necessarily assumes is that, in enacting this statute, 

Congress intended to give the Attorney General plenary, unreview

able authority to proceed or not to proceed with the machinery 

established by the Ethics Act as he sees fit. The legislative 
, 

history of the Act indicates that the opposite is true. 

The Ethics Act was a direct outgrowth of the Watergate scan

dals.11/ Central to those scandals were (1) the failure of the 

then Attorney General to prosecute those responsible for the 

"cover-up" of the initial burglary and (2) Executive Branch 

U.S. 402, 410 (1971). Here, there is no genuine dispute that the 
Attorney General was supplied with the requisite information an.d 
that he nevertheless failed to proceed under the Act. Given 
these facts, the Attorney General may be required under familiar 
administrative law principles to perform the essentially minis
terial task of applying to the special panel for the appointment 
of an Independent Counsel. See also, pp. 18-20 infra. 

11/ The genesis of the Independent Counsel provisions of the 
Ethics Act was in the Watergate hearings. Presidential Campaign 
Activities of 1972: Hearings on Watergate and Related Activities 
Before the Senate Select Committee on Presidential Cam ai n 
Activities, 93rd Cong., 1st Sess. 1973 • 

- 7 -
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interference with the special prosecutors who were ultimately 

appointed to take over the investigation. 12 / What we have here 

is, what is, in sever~l respects, a parallel to that episode, as 

follows. 

During Watergate, burglars broke into a national campaign 

headquarters in the course of the 1972 campaign to steal docu

ments as part of an intelligence operation organized by individ

uals high_ly placed in the opposing political party. Although 

this particular effort was aborted by the arrests of the bur

glars, other such enterprises were more successful in providing 

documents and information to top campaign aides. Several of 

those implicated in the Watergate affair (e.g., White House Coun

sel John Dean and White House aides H. R. Haldeman and John 

Ehrlichman) made contradictory statements during the ensuing 

investigation. And an in-house investigation was conducted by 

John Dean which yielded no positive results. 

According to the unrebutted evidence submitted by plaintiffs 

in this case, campaign documents may have been stolen during the 

1980 campaign and transferred to the headquarters of the opposing 

political party as part of a large-scale intelligence opera

tion. Senior campaign officials, now high-ranking officers of 

12/ Archibald Cox, the first special prosecutor, was dismissed 
at the direct command of the President. The requests for White 
House tapes of Leon Jaworski, the second special prosecutor, were 
met with resistance, and these requests and the court proceedings 
which followed ultimately led to the resignation of President 
Nixon. 
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government, subsequently came into possession of these docu

ments. Some of these officials (e.g., White House Chief of Staff 

James A. Baker, ~II a~d CIA Director William Casey) made directly 

contradictory statements. Ultimately, a decision was made to 

conduct only an in-house investigation of the matter without 

participation by an independent prosecutor. 

These parallels are not recited to suggest that the Court 

believes that this case is another Watergate. To the contrary, 

as stated February 29, 1984, 13 / that may not be true at all, and 

the parallels do not necessarily suggest that it is. 14/ But 

these paral-lels are relevant in another way, that is, to a deter

mination of what Congress intended when it enacted the the Ethics 

Act. 

If the Court were to accept the Department's arguments on 

• 
standing and nonreviewability, it would necessarily have to make 

two fundamental assumptions regarding congressional purpose. 

First, it would have to assume that, notwithstanding the con

gressional experience during Watergate with the indifference, or 

worse, of the then Attorney General to the crimes being committed 

13/ Slip opinion at 20. 

14/ The alleged intelligence operation may not have been cen
trally organized or directed from a high level and, of course, no 
one may have committed any offense. 
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around him, it intended to vest sole and unquestionable author

ity15/ in the Attorney General to decide whether and under what 

circumstances the Independent Counsel mechanism was to be acti

vated. Second, the Court would ha.ve to assume that Congress 

intended to give the Attorney General such unreviewable authority 

even · in a case such as this which bears an uncanny resemblance to 

Watergate in the several respects related above. 

Not only are those assumptions not borne out by the legisla

tive materials, 16 / but they would ascribe to the lawmakers an 

intention to establish an illogical, entirely self-defeating 

scheme. That is not the way in which statutes are normally con

strued. See Motor and Eguipme,nt Mfrs. Ass'n v. EPA, 627 F.2d 

1095, 1108 {o.c. Cir. 1979); and see generally, Sutherland 2A 

15/ The government continues to insist that no one -- not the 
owner or possessor of stolen documents, not a court, and not the 
Congress -- has any authority to sue or to review the Attorney 
General's refusal to apply for the appointment of Independent 
Counsel. Last month, the Chairman of the House Committee on the 
Judiciary and twelve of the committee members made a request 
pursuant to section 595{e) of the Act for the appointment of an 
Independent Counsel to investigate possible violations of the 
Neutrality Act based on allegations similar to those that formed 
the basis of the Dellums suit. The Attorney General rejected 
their request and informed them that "[u]nder the Ethics in 

· · Government Act it is my responsibility to determine whether alle
gations constitute specific information of a federal crime" 
(emphasis added). Letter dated April 26, 1984, from Attorney 
General Smith to Chairman Rodino. 

Impeachment is, of course, always available. But the enact
ment of the Ethics Act is testimony that Congress did not believe 

~ that resort to the extraordinary impe.achment remedy was the 
appropriate means for resolving problems of the type presented by 
this lawsuit. 

16/ See Opinion of February 29, 1984 at pp. 15-17. 
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Statutory Construction, §· 45.09: Legislative Purpose and Public 

Policy (4th ed. 1973). 

It is very clear ·· that Congress did not intend to create an 

elaborate Independent Counsel machinery -- which makes sense only 

in the context of a distrust of the Attorney General with respect 

to the prosecution of alleged wrongdoing of his official and 

political colleagues -- only to establish the Attorney General as 

the "gatekeeper" of that machinery, 17 / able, without the slight

est review by anyone, to open the gate or to slam it shut as it 

may suit his purpose. 18/ 

The Court one again rejects the Department's contentions 

that, as a matter of statutory: construction, no one has standing 

to seek judicial review of the Attorney General's refusal to 

comply with the Ethics in Government Act and that no court may 

review the Attorn~y General's decision. 

III 

The government argues next that a judicial order requiring 

the appointment of Independent Counsel would be unconstitutional 

as violating the doctrine of the separation of powers. 19 / More 

17/ Transcript of oral argument, April 27, 1984. 

18/ See note 40 infra. 

19/ However, at the hearing on the motion to dismiss, the gov
ernment stated that it was not claiming that the Ethics Act or 
the requested judicial actions pursuant thereto are unconstitu
tional. In its answer to the complaint, the government, once 
again, did not raise the defense of unconstitutionality. 
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specifically, it contends that the prosecution of criminal cases 

"lies at the core of the Executive Branch powers" which Article 

II, Section 1 of the Constitution vests exclusively in the Execu-
-

tive Branch and is therefore beyond the power of the Congress and 

the Judiciary. 20/ Considered in its component parts, the govern

ment's argument raises three different, though interrelated, 

questions, as follows. 

First. May the Congress constitutionally vest the authority 

to appoint a prosecutor in a court, that is, the . special panel of 

the U.S. Court of Appeals? 

Article II, Section 2, Clause 2 of the Constitution grants 

to the Congress authority to •---vest the Appointment of such infe

rior Officers as they think proper, in the President alone, in 

the Courts of Law, or in the Heads of Departments" (emphasis 

added). See E. Corwin, The Constitution and What It Means Todav 

145 (1973); United States v. Germaine, 99 U.S. 508, 509-10 

20/ Memorandum at 13. The cases cited by the government are 
inapposite. See United States v. Nixon, 418 U.S. 683 (1974) 
(dispute between special prosecutor appointed by the Attorney 
General and the President held justiciable); Linda R.S. v. 
Richard D., 410 U.S. 614 (1973) (private citizen has no judi
cially-cognizable interest in the prosecution or nonprosecution 
of another); Gray v. Bell, 712 F.2d 490 (o.c. Cir. 1983) (former 
FBI director's suit under the Federal Tort Claims Act against the 
Attorney General for malicious prosecution was properly dismissed 
because it challenged discretionary decision to initiate prosecu
tion)·; Inmates of Attica Correctional Facility v. Rockefeller, 
477 F.2d 375 (2d Cir. 1973) (despite mandatory language in 42 
u.s.c. § 1987, Congress did not intend to preclude executive's 
exercise of prosecutorial discretion and court could not compel 
criminal prosecution); and Pugach v. Klein, 193 F. Supp. 630, 634 
(S.D.N.Y. 1961) (court cannot compel u.s. Attorney to prosecute 
state law enforcement officials for unlawful wiretapping). 
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(1878). This constitutional provision obviously does not autho

rize the Congress to charge the courts indiscriminately and with

out reason with the responsibility for appointing officers in the 

Executive departments generally. · On the other hand, the provi

sion is plainly not meaningless. 

The Supreme Court considered the question of the appropriate 

standard in Ex parte Siebold, 100 U.S. 371, 397-98 (1879). The 

Court there said, regarding the example of the appointment of a 

U.S. Marshal, that 

He is an executive officer, whose appoint
ment, in ordinary cases, is left to the 
President and the Senate. But if Congress 
should, as it might, vest the appointme'nt 
elsewhere, it would'be questionable whether 
it should be in the President alone, in the 
Department of Justice, or in the 
courts • • • • 

But as the Constitution stands, the selec~ 
tion of.the appointing power, as between the 
functionaries named, is a matter resting in 
the discretion of Congress. And, looking at 
the subject in a practical light, it is per
haps better that it should rest there, than 
that the Congress should be harassed by the 
endless controversies to which a more spe
cific direction on this subject might have 
given rise •••• But the duty to appoint 
inferior officers, when required thereto by 
law, is a constitutional duty of the courts; 
and in the present case there is no such 
incongruity in the duty required as to excuse 
the courts from its performance, or to render 
their acts void. 

In the Ethics Act, Congress vested the power of appointment 

of Independent Counsel in the special panel of the U.S. Court of 

Appeals because it believed that the interests of justice would 

be best served if an impartial outsider, not beholden to the 
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Attorney General, performed the responsibilities of that 

Office. Not only was that congressional decision not inherently 

unreasonable, 21 / but, _in- the words of Ex parte Siebold, there 

might well have been an "incongruity" in imposing that duty upon 

the Attorney General, with the obvious conflicts of interests 

that this would have created. 22 / 

The courts' authority to appoint prosecutors has been exer

cised many times. 28 u.s.c. § 546 permits the U.S. District 

Court for any judicial district to appoint the United States 

Attorney whenever there is a vacancy in that office, and this has 

been done on innumerable occasions. Similarly, Rule 42(b) of the 

Federal Rules of Criminal Procedure allows criminal contempt 

proceedings to be initiated, not merely upon the application of a 

subordinate of the Attorney General, but also upon that of "an 

• • attorney appointed by the Court for that purpose." Both of these 

provisions have been upheld as valid. Musidor, B.V. v. Great 

American Screen Design Ltd., 658 F.2d 60 (2d Cir. 1981): Matter 

of Green, 586 F.2d 1247 (8th Cir. 1978): In re Yancey, 28 Fed. 

21/ Moreover, Independent Counsel, like the U.S. Marshal 
referred to in ~x parte Siebold, is an officer of the court as 
well as an Executive Branch official. 

22/ Former Attorney General Benjamin Civiletti has stated that 
"Ti)t helps to think of the special prosecutor procedure as a 
mandatory recusal procedure. In the end, that is what it is." 
In his view, the purpose of the Act is not to change the rules of 
decision, but to change the decisionmaker and to protect the 
criminal justice system from the danger that many perceived in 
Watergate -- the danger that the Department of Justice cannot or 
will not enforce the criminal laws against high government offi
cials. Benjamin R. Civilleti, Post-Watergate Legislation in 
Retrospect, 34 SW.L.J. 1043, 1052-53 (1981). 
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445 (c.c. Tenn. 1886): 16 Op. Atty. Gen. 539 (1880): United 

States v. Solomon, 216 F. Supp. 835 (S.D.N.Y. 1963): Wright, 

Federal Practice and Procedure: Criminal 2d § 711, pp. 852-53 

(1982). 

In short, both long-standing practice and case law teach 

that the Constitution does not stand as an obstacle to the 

appointment of a prosecutor by the special panel, at least not in 

the circumstances addressed by the Ethics Act. 

Second. May Congress constitutionally authorize counsel who 

is largely.23 / independent of the Attorney Genera124 / to investi

gate and prosecute federal criminal offenses? 

Here again, the answer is in the affirmative, for it is 

clearly supported by the case precedents and the practice 

' 23/ Independent Counsel, despite that designation, is not 
entirely independent of the Department of Justice. His tenure is 
limited (section 596(b)); the scope of his prosecutorial juris
diction is narrowly defined by the special panel (section 593); 
that jurisdiction is based upon the initial report of the Attor
ney General as to the matters which warrant further investigation 
(section 592(c)): he is required to "comply with the written or 
other established policies of the Department of Justice respect
ing enforcement of the criminal laws" (section 594(f)): and he 
may be removed by the Attorney General for good cause (section 
596(1)). 

24/ It is worth remembering that the Independent Counsel, upon 
his appointment, is free also of direction from the courts. The 
special panel performs only two functions: it appoints Indepen
dent Counsel and it defines his jurisdiction. The panel has no 
more authority to second-guess his decisions, including his deci
sion whether or not to prosecute, than any other court would have 
in matters investigated and prosecuted by the Department of 
Jus.tice. 

This Court likewise would have no relationship whatever to 
the Independent Counsel, his investigation, or any prosecution he 
might initiate. 
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referred to above. It may be noted, additionally, that the fol

lowing eminent academic authorities, among others, have expressed 

themselves in support of· the constitutionality of the Act: 

Professors Paul Freund, Archibald Cox, Philip B. Kurland, Raoul 

Berger, and Lawrence Tribe. See, Hearings on Special Prosecutor 

before the Senate Committee on the Judiciary, 93d Cong., 1st 

Sess. (1973). Special committees of the American Bar Association 

and of the Association of the Bar of the City of New York have 

likewise concluded, after study, that the law does not suffer 

from constitutional infirmities. See Statement of Herbert s. 

Miller on behalf of the ABA before the Senate Subcommittee on 

Oversight of Government Management of the Committee on Govern

mental Affairs on the subject of the Special Prosecutor Provision 

of the Ethics in Government Act (May 20, 1981): Committee on 

Federal Legislation, The Association of the Bar of the City of 

New York, "The Special Prosecutor Provision of the Ethics in 

Government Act of 1978" (May 1981). 

Beyond -that, constitutional validity is supported by prac

tice under the Ethics Act itself. Independent Counsel was 

recently appointed at the request of the present Attorney General 

to investigate whether presidential counselor Edwin Meese III 
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committed violations of law. 25 / If the congressional direction 

embodied in t~e Ethics Act were invalid under the separation of 

powers doctrine, _it wq_uld have been improper for the special 

panel to entrust the Meese investigation to Independent Counsel, 

and it would likewise have been improper for the Attorney General 

to request the panel to do so. Attorney General William French 

Smith also requested the appointment of Independent Counsel to 

investigate charges against Secretary of Labor Raymond Donovan, 

and former Attorney General Benjamin Civiletti sought and secured 

the appointment of special prosecutors to investigate charges of 

wrongdoing by former White House assistant Hamilton Jordan and 

former Carter campaign manager" Timothy Kraft. 

The Attorney General can hardly be heard to claim that a 

procedure which he himself initiated as recently as last month is 

unconstitutional, •nor could he, consistent with law, pick and 

choose among the cases in which he will, and will not, regard the 

Ethics Law as valid. 

25/ Pursuant to the Attorney General's application under 
r592(c)(l) of the Act, the special panel on April 2, 1984 
appointed Jacob A. Stein, Esquire, to be Independent Counsel to 
investigate and prosecute with respect to the charges against Mr. 
Meese. The matters to be investigated include (1) alleged omis
sions on Mr. Meese's official financial disclosure forms, (2) 
other financial transactions involving Mr. Meese and individuals 
who were subsequently appointed to federal office, (3) stock 
trading by Mr. Meese and his family, (4) alleged special 
treatment for business entities in which Mr. Meese had a 
financial interest, (5) Mr. Meese's promotion in the military 
reserve, and (6) Mr. Meese's statements relating to, and 
knowledge of, various Carter campaign materials. 
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The Executive Branch has also acknowledged in other ways 

that the Independent Counsel provisions of the Ethics Act are 

constitutionai. 26 / T~e Department of Justice so advised the 

Congress in 1977 and in 1982. 27 / · Moreover, President Reagan in 

January 1983 signed into law amendments to the Ethics Act: yet if 

the President believed that the statute was an unconstitutional 

interference with Executive functions, he presumably would have 

been obliged to interpose a veto. 

The Court concludes that precedent as well as common sense 

support the constitutionality of the Independent Counsel provi

sions of the Ethics which remove investigations and prosecutions 

from the direct control of the Attorney General in a limited 

number of cases for reasons which Congress could legitimately 

regard as valid. 

26/ The Supreme Court has indicated that a claim of interference 
with a branch of government is less viable if that branch has 
expressed its agreement with the particular law. See Nixon v. 
Administrator of General Services, 433 U.S. 425, 444 (1973). 

27/ Testimony of Assistant Attorney General John Harmon before 
Senate Committee on Governmental Affairs on s. 555, 95th Cong., 
1st Sess. (1977) at 16 (judicial appointment of a special prose
cutor is constitutional in view of extraordinary circumstances): 
Testimony of Associate Attorney General Rudolph Guliani before 
Senate Subcommittee on Oversight of Government Management on s. 
2059, 97th Cong., 2d Sess. (1982) at 17 (while Department has 
serious concern about constitutionality of present law, these are 
substantially ameliorated by pending bill). 
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Third. May a court, consistently with the Constitution, 

order the Attorney General to apply to the special panel for the 

appointment of Indepe~dent Counsel?28 / 

There are literally hundreds of decisions supporting the 

authority of a court to require an Executive official to perform 

a responsibility which the law has imposed upon him. See deci

sions under 5 u.s.c. § 706(1} (Administrative Procedure Act: 

scope of review} and 28 u.s.c. § 1361 (action to compel an 

officer of the United States to perform his duty}: see also, 4 

K.C. Davis Administrative Law Treatise§ 23 (2d ed. 1983). 29 / 

As indicated above, there is no genuine issue as to the 

sufficiency of the evidence pr~sented to the Attorney General. 

Plaintiffs are therefore simply requesting the Court to order the 

Attorney peneral to perform the ministerial duty which the Ethics 

Act plainly requites of him under these circumstances. See also, 

note 8 supra. The Act specifies that when the Attorney General 

is in possession of the appropriate evidence, he "shall" conduct 

an Ethics Act investigation and, if the investigation reveals 

28/ With regard to the appropriateness of such relief, see Part 
IV infra. 

29/ The specific duty in question is largely irrelevant. 
Indeed, properly viewed, an order by the Court to require the 
Attorney General to comply with the law enacted by the Congress 
does not even interpose the Court between the Attorney General 
and his prosecutorial functions. If there is such an interposi
tion, it occurs at the stage when the special panel appoints an 
Independent Counsel, but that appointment, as we have seen, 
raises no substantial constitutional problems. 
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reasonable grounds to believe that further investigation is war

ranted or if ninety days have elapsed, he 11 shall 11 make applica

tion for the appointment . of Independent Counse1. 30/ 

The government itself has explained that the traditional 

judicial reluctance to intervene in law enforcement decisions 

stems from the fact that in these areas there is no "law to 

apply." Memorandum at 11. However, the Ethics Act supplies the 

necessary "law" -- it delimits the Attorney General's otherwise 

existing discretion by specifying the circumstances under which 

he must act~ and by this means it establishes a basis for a judi

cial order requiring adherence to that law. See also, note 10 

supra. The exercise of such authority cannot fairly be regarded 

as raising even a substantial constitutional question. 

In the end, the government's constitutional arguments pro

ceed on the premise that, because of the rigidity of the doctrine 

of the separation of powers, Congress is without authority to 

decide that _truly "independent counsel" shall be entrusted with 

the investigation and prosecution of colleagues of the Attorney 

General. 

The Supreme Court has admonished the lower courts that, in 

matters involving the separation of powers, a "pragmatic, flex

ible approach, must control (Nixon v. Administrator of General 

30/ Compare section 59l(c) of the Act which provides that the 
Attorney General "may" conduct an Ethics Act investigation and 
apply for Independent Counsel with respect to individuals who are 
not high-ranking officials. 
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Services, supra, 433 U.S. at 442) and that separation of powers 

questions must be resolved "according to common sense and the 

inherent necessities of the governmental coordination." Buckley 

v. Valeo, 424 U.S. 1, 122 (1976) (quoting Hampton & Co. v. United 

States, 276 U. s. 394, 406 (-1928)). It is difficult to think of a 

situation which more clearly calls for application of these prin

ciples than the one here before this Court. When Congress con

sidered the Ethics Act, it had recently experienced a breakdown 

in impartial law enforcement due to the faithlessness of an 

attorney general, and it accordingly proceeded to enact the rela

tively modest, narrowly-drawn, prophylactic measures embodied in 

that Act. There is no reasonable basis for rejecting that statu

tory direction on the basis of the crabbed interpretation of the 

Constitution profferred by the Department of Justice, and the 

• Court declines to do so. 

IV 

The Court must consider next the question of the appropriate 

relief. Plaintiffs request that the Court issue an order direct-

ing the Attorney General to apply to the special panel for the 

appointment of Independent Counsel. The government objects, 

pointing out, correctly, that in the only two cases brought thus 

far under the Act, the courts did not go that far but ordered the 

Att.orney General only to conduct a preliminary investigation. 

See Nathan v. Attorney General, 563 F. Supp. 815 (D.D.C. 1983) 
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and Dellums v. Smith, 573 F. Supp. 1489 (N.D. Cal. 1983). 31 / The 

government further argues that, since there has been no prelimi

nary investigation within the meanirig of the Ethics Act, the 

Court lacks power to order the Attorney General to apply for the 

appointment of Independent Counsel. These arguments likewise 

lack merit. 

The statute directs the Attorney General in section 592(c) 

to apply to the special panel for the appointment of . Independent 

Counsel in either of two contingencies: (1) if he finds, upon 

the completion of his preliminary investigation, that "further 

investigation or prosecution is warranted," or (2) "if ninety 

31/ It should be noted, however, that in Dellums the plaintiffs 
asked for no more than that, but that the court nevertheless 
acknowledged that: in an appropriate case, application for the 
appointment of Independent Counsel could be required. Dellums v. 
Smith, supra, 573 F. Supp. at 1496 n.5. Moreover, in its order 
requiring the Attorney General to conduct a preliminary investi
gation, the court further directed that 

if the Attorney General does not make the 
determination described in 28 U.S.C. 
§ 592(b)(l) within ninety days of the date of 
this order, he shall apply for the appoint
ment of an independent counsel as provided in 
28 u.s.c. § 592(c)(l). 

573 F. Supp. at 1505. 

In Nathan, the court recognized that appointment of Indepen
dent Counsel would ordinarily be the appropriate remedy, and it 
declined to grant that remedy only in the exercise of its discre
tion. See Nathan v. Attorney General, 563 F. Supp. 815 · (D.o.c. 
1983). 

Moreover, as this Court noted on February 29, 1984, the case 
for the appointment of an Independent Counsel is, for a variety 
of reasons, far more clear-cut here than in either Nathan or 
Dellums. Slip opinion at 19. 
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days elapse from the receipt of the information without a deter

mination by the Attorney General that there are no reasonable 

grounds to belie_ve that ·further investigation or prosecution is 

warranted." 

It is plain that Congress included the second provision 

precisely to deal with the very situation before this Court: a 

case where despite specific and credible information, the 

Attorney General simply refuses to conduct an Ethics Act investi

gation for a period in excess of ninety days. 32 / Thus, the stat

ute itself prescribes the remedy: where there is that kind of a 

delay, the next step is not another investigation but an applica

tion to the special panel for the appointment of Independent 

Counsel. 

The Department of Justice has already conducted an eight-
• 

-month investigation. 331 That investigation, although not as 

exhaustive as might be an investigation conducted by an Indepen

dent Counsel (see note 35 infra), is amply sufficient to estab

lish the facts required for a resolution of the only question 

that is relevant at this time -- whether the Attorney General has 

been presented with non-frivolous allegations having a potential 

32/ Plaintiffs submitted their formal request to the Attorney 
General in July of last year -- more than nine months ago. See 
also section 706(1) of the Administrative Procedure Act, 5 u.s.c. 
§ 706(1), which authorizes a court to compel agency action 
"unlawfully withheld or- unreasonably delayed. 11 

33/ In neither Nathan nor Dellums, had any investigation been 
c"onducted. 

- 23 -

t .. : .. 
'.) ..., -·-.. . 

, . ~ 
0 •l~.-_::i !-~:·~~~~~~~ -· 



chance of substantiation34 / that high-level officials have com

mitted federal offenses. Based upon this record, 35 / the answer 

must clearly be in the affirmative. 36 / In those circumstances, 

it would be both illogical and wasteful to require the Department 

of Justice to conduct an investigation duplicating its earlier 

inquiry preparatory to a determination that application must be 

made to the special panel for the appointment of Independent 

Counsel. 

For the reasons stated, the Court is contemporaneously here

with issuing an order requiring the Attorney General to apply 

within seven days hereof to the special panel of the U.S. Court 

34/ Sees. Rep. 170, 95th Cong., 1st Sess. 54 (1977), reprinted 
in 1978 U.S. Code.Cong. & Ad. News 4270. 

35/ The report issued by the Department of Justice at the con
clusion of its own investigation does not negate any of the evi
dence submitted by plaintiffs. Instead, it notes that Reagan 
campaign officials who either possessed or were aware of the 
materials "denied any knowledge of how they were originally 
obtained," and it states that "in some cases, it was impossible 
to determine how documents were obtained due to the professed 
lack of memory or knowledge on the part of those in possession of 
the documents." Department of Justice press release dated 
February 23, 1984. Independent Counsel might be more successful 
than the Department in refreshing some of the recollections by 
use of such means as the grand jury and the power to subpoena, to 
grant immunity, and to plea bargain. It appears from the Depart
ment of Justice report that in its investigation it made use of 
none of these devices. 

36/ As explained in the Court's February 29, 1984, Opinion, the 
Attorney General lacks the authority under the Ethics Act to 
conduct his own investigation and then declare himself satisfied 
that no criminal law violations occurred. Slip opinion at 10 
n.23. That final det~rmination is not the Attorney General's to 
make. 
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of Appeals for the appointment of Independent Counse~ to investi

gate whether certain officials covered under the Ethics Act vio

lated federal criminal laws in connection with the transfer of 

documents from the Carter White House to the Reagan headquarters 

during the 1980 presidential campaign • 

. V 

The government has asked that, if the Court grants the 

relief requested by the plaintiffs, it stay the effectiveness of 

its order pending appeal. Under Virginia Petroleum Jobbers Ass'n 

v. ~, 259 . F.2d 921 (D.C. Cir. 1958) and Washington Metroplitan 

Transit Cornrn'n v. Holiday Tours, 559 F.2d 841 (D.C. Cir. 1977), 

the Court must consider several factors -- likelihood of success 

on the merits, the balance of injuries, and the public inter-

est -- in determirling whether a stay of its order should be 

granted pending disposition of the appeai. 37 / 

First. The government has not made a substantial showing 

that it is likely to succeed on the merits of its appeai. 38 / 

There are basically three substantive legal issues before 

this Court and therefore potentially before the appellate 

37/ Although in its motion the government purports to request 
only a stay pending appeal, the arguments advanced in its brief 
indicate that what is actually being sought is a stay pending the 
disposition of the appeal. 

38/ The Holiday Tours formulation of the test, which permits a 
court to grant a stay pending appeal if the movant has made a 
substantial case on the merits, applies only when the other fac
tors strongly favor interim relief -- a condition which, as 
explained below, is not present here. 
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courts. The government has not seriously contested plaintiffs' 

claims with respect to the first· of these questions -- whether 

evidence submitted to the Attorney General is sufficient to trig

ger the Ethics Act. As concerns -the second issue -- standing 

every court which has passed on that question has resolved it 

against the position taken by the government. - The third issue 

constitutionality of the statute -- was not even pursued on the 

government's motion to dismiss (see note 19 supra) but was added 

only as an afterthought in the subsequent summary judgment 

motion. Beyond that, for the substantive reasons detailed in the 

body of this Opinion and in the Opinion of February 29, 1984, the 
• 

Court finds against the government on the likelihood-of-success 

prong of the test for a stay. 

Second. The government has not shown that, without a stay, 

it will be irrepa~ably injured. The government claims that, 

should it ultimately prevail on appeal, "investigatory and prose

cutorial resources may have been wasted on a matter not legally 
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demanding of any. action." Memorandum at 22. 39 / There are sev

eral problems with that claim. 

As indicated, the government cannot and does not argue that 

the evidence presented by plaintiffs is not sufficient to trigger 

the Independent Counsel mechanism of the Ethics Act. Rather, its 

arguments am;unt to an assertion that the Attorney General may 

escape the requirements of the law because he is immune from suit 

for one reason or another: i.e., plaintiffs' lack of standing, 

unreviewability of his decisions, or the principle of the separa

tion of powers. Yet it is clear that the Attorney General may, 

on his own, appoint a special prosecutor whether or not he is 

required to do so by a court, ~nd at least one of the predeces

sors of the present Attorney General has done so. See Nader v. 

Bork, 366 F. Supp. 104 (D.D.C. 1973): see also, United States v. 

39/ The government also argues that the appointment of an 
Independent Counsel may moot the controversy. This is far from 
certain, however, for not only is it possible that no one may be 
prosecuted, or at least not before any appeal is decided, but if 
there is such a prosecution, the present issues could conceivably 
be raised by a defendant at that time. As for the bare legal 
issue of the Attorney General's claimed unreviewable power, it is 
presently being litigated in Nathan and Dellums, supra, and it 
will therefore not be dissipated regardless of what occurs here. 

In any event, particular·ly because the Attorney General has 
his own duty to apply for the appointment of Independent Counsel 
irrespective of what the courts may do, the possibility of 
mootness should not be taken, by itself, as a sufficient reason 
for a stay. Mootness is a possibility in many, if not most, 
injunction cases, yet such cases to not automatically qualify for 
stays pending appeal on that basis. See also, Cole v. Harris, 
571 F.2d 590, 593 (D.C. Cir. 1977): Plaquemines Parish Commission 
Council v. United States, 416 F.2d 952, 953 (5th Cir. 1969): 
Resident Advisory Board v. Rizzo, 429 F. Supp. 222, 226 (E.D. Pa. 
1977), modified, 564 F.2d 126 (3rd Cir. 1977). 
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Nixon, supra. It is questionable whether a court of equity 

should protect the Attorney General pending appeal from what 

appears to be his plain duty under the law merely because he 

believes that he cannot be forced to perform that duty. 

The government's concern with waste of investigatory and 

prosecutorial resources is equally insubstantial. The Department 

of Justice has conducted an eight-month inquiry the results of 

which would presumably be available to Independent Counsel. 

Furthermore, Independent Counsel is already conducting an inves

tigation of certain matters involving Mr. Meese, including his 

knowledge of the removal of the debate papers from the Carter 

White House. It is difficult ~o see what additional significant 

investigatory resources would be needed to determine whether and 

to what extent other high officials were involved in this 

affair. 40 / Indee6, to conserve government resources, the special 

panel may decide to entrust that responsibility to the Indepen-

dent Counsel it appointed to investigate Mr. Meese. In short, 

the injury to the government from the denial of a stay is mini

ma1.41/ 

40/ The evidence implicating James Baker III, David Stockman, 
and William Casey, among others, appears to be at l~ast as strong 
as that relating to Mr. Meese. See Appendix. Yet, as noted, Mr. 
Meese is being. investigated by Independent Counsel but others are 
not. 

41/ To be sure, if prosecutable offenses are found to exist, 
resources will be needed for the prosecution. That, however, can 
hardly be regarded as a "waste" of resources. 
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Third. That leaves the question of the risk of harm to the 

public interest. 42 / The Court concludes that the public interest 

strongly favors a rap'id -resolution of this controversy. 

The strict time limits provided for in the Act suggest that 

Congress considered delay harmful -- the longer charges of wrong

doing in high places remain unresolved, the more unsettling to 

the public and its confidence in its government. In that regard, 

Congress undoubtedly had in mind the lessons of Watergate. If 

prompt action had been taken in 1972, when the Watergate allega

tions first surfaced, the nation would undoubtedly have been 

spared the convulsions associated with that "cancer, 1143 / and the 

controversies associated with ~hat episode would probably not 

have grown until they eventually consumed the Nixon presidency. 

These considerations strongly suggest where the public 

interest lies. It lies in not delaying resolution of the sub-

stantive issue -- whether high officials committed violations of 

law -- while appeals proceed through the Court of Appeals and 

possibly the Supreme Court. It may be that no one named in the 

documents submitted to the Attorney General committed an offense, 

and if that be so, the matter had best be determined now, before 

public confidence is eroded. That can effectively be done only 

in accordance with the direction of the Ethics Act, that is, by 

42/ Since plaintiffs brought this action essentially to vindi
cate the public interes~, injury to them may be considered under 
this rubric. 

43/ John Dean, Blind Ambition at 200 (1976). 
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an investigation conducted by In~ependent Counsel, rather than by 

an inquiry conducted under the aegis of the Attorney General, a 

44/ 
close associate of ma~y of those named in the documents.- On 

the other hand, if criminal offen·ses were committed, the public 

interest demands that this, too, be determined now rather than 

after a lengthy period of festering, accompanied by speculation 

and suspicion which,· just as in Watergate, would tend to magnify 

rather than to abate the problem. 45 / 

44/ Former Watergate Special Prosecutor Archibald Cox testified 
before the Senate that 

The pressures, the tensions of divided loy
alty are -too much for any man, and as honor
able and conscientious as any individual 
might be, the public could never feel 
entirely easy about the vigor and thorough
ness with which the investigation was pur
sued. Some outside person is absolutely 

. ·1 essentia. 

Hearings on s. 2803 ands. 2978 Before the Suhcomm. on Separation 
of Powers of the Senate Comm. on the Judiciary, 93rd Cong., 2d 
Sess. (1974) at 200. 

45/ As Senator Eagleton said in his supplemental views to the 
1982 Senate Report: 

If we allow the special prosecutor act to 
expire, the country will soon afterward face 
the now-familiar pattern: slowly unfolding 
revelations about a high-level Administration 
official, or someone else close to the Presi
dent; a Justice Department committed to prov
ing that it can handle sensitive cases to 
public satisfaction, even if its predecessors 
could not; a scandal widening, somehow com
promising or implicating those doing the 
investigation; the issue becoming partisan 
and a field day for the media; substantial 
damage to the White House, and a resulting 
loss of public confidence. 

(Continued} 
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For these reasons, the Court will enter judgment requiring 

the Attorney General to apply to the special panel of the u.s. 

Court of Appeals for the appointment of Independent Counsel, and 

it will deny the requested stay. -

Ha old H. Greene 
United States District Judge 

Dated: May 14, 1984 

s. Rep. No. 
Cong. & Ad. 

496 at 36 97th Cong., 
News at 3563. 

2d Sess. reprinted in 1982 u.s. 
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APPENDIX 

Plaintiffs' Formal Request to the Attorney General contained 

detailed and specific information about possible criminal wrong

doing by high government officials, including the following alle

gations, which are quoted verbatim from the Formal Request: 

A. "[A]t least hundreds of pages of docu
ments from the Carter White House and Execu
tive Offices had been removed or copied and 
then turned over to the 1980 Reagan campaign 
organization. These documents allegedly · 
range from Carter's debate· briefing book to 
internal strategy papers to information con
~~ed in the super-secret National Security 
Council _!!!emoranda." _ Id., p. 6. 

B. "[T]hree of President Reagan's most 
senior and important aides, and one former 
high-ranking aide, have admitted that they 
had seen or possessed materials taken from 
the Car\er White House or Executive Offices 
during the course of the Presidential cam
paign. These officials are: 

James A. Baker, III, White House Chief 
of Staff and former top Reagan campaign 
aide. He allegedly acknowledges receipt 
and possession of a loose-leaf briefing 
book of Carter materials. He has stated 
that he obtained the book from (now) CIA 
Director William Casey. 

David Stockman, Director of the Budget 
Office, and former Reagan campaign 
assistant. Mr. Stockman used Carter 
briefing materials he described as 
'filched' to prepare for a mock debate 
with candidate Reagan. Mr. Stockman has 
publicly described these documents as 
useful to him. 

David Gergen, White House Communications 
Director, and former Reagan Campaign 
aide and co-coordinator of Reagan's 
debate planning team. He also allegedly 
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acknowledges receiving and possessing 
Carter briefing materials. 

Richard Allen, former National Security 
Advisor and Reagan's chief foreign pol
icy advisor during the campaign, has 
allegedly acknowledged receiving 
excerpts of the daily National Security 
Council reports from someone in the 
White House who he has not named pub
licly." Id., pgs. 6-7. 

c. "Carter White House or Executive Office 
documents have allegedly recently been uncov
ered in a variety of places. Newsweek has 
listed the four main depositories of Carter 
documents discovered to date (Newsweek, Ju_ly 
18, 1983, at pgs. 15-16): 

Reagan campaign archives at the Hoover 
Instititution in Palo Alto, California. 

Executive Office files of David Gergen, 
White House Communications Director. 
Approximately 1,000 pages of foreign 
policy and national security documents 
were filed under 'Afghanistan.' 

Files of Frank Hodsoll, former Reagan 
debate team coordinator and current 
Chairman of the National Endowment for 
the Arts. 

-- Materials found in a trash dumpster 
behind Reagan's campaign headquarters 
immediately after the election." Id., 
pg. 8. -

D. "There may in fact have been a large
scale operation to obtain secret Carter docu
ments for the Reagan campaign. Time magazine 
r ecently reported that (now) CIA Director 
William Casey 'set up a political intelli
gence-gathering apparatus for the Reagan 
campaign (possibly using Max Hugel, later 
appointed CIA Deputy Director) ••• Cooper
ative former agents of both the FBI and CIA 
were used to gather political information 
from their colleagues then still active in 
the two agencies.' Time, July 25, 1983, at 
pg. 22. Newsweek has reported that another 
individual, Stefan A. Halper, has been named 
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as 'the person in charge' of an operation 'to 
collect i ·nside information' on Carter's for
eign policy for the Reagan campaign. News
week, July -18, 1983, at pg. 19." Id., pg. 8. 

E. "Several memos distributed within the 
Reagan campaign organization specifically 
refer to a 'White House mole.' The most 
important examples are as follows: 

Memo from H. Daniel Jones, III to 'Bob 
Gray, Bill Casey, Ed Meese,' dated 
October 27, 1980, and listing the 
President's schedule for the remainder 
of the campaign. This memo, reprinted 
in Newsweek, July 18, 1983, at pg. 15, 
begins: 'According to latest informa
tion from reliable White House 
mole • • • • 

-~- Memo on Carter White House stationery 
------------ from Anne Wexler and Al McDonald to 'The 

CabTnet' dated '"October 10, 1980, titled, 
'Economic Information,' with a handwrit
ten note in the upper left hand cor
ner: 'Bob - Report from White House 
mole.' Reprinted in Newsweek, July 18, 
1983, at pg. 15 • 

• 
Memo from Reagan campaign aide Wayne 
Valis to David Gergen, dated October 21, 
1980, stating: 'These notes are based 
on a Carter debate staff brain storming 
session ••• from a source intimately 
connected to a Carter debate staff mem
ber. Reliable. I gave a copy to Jim 
Baker.' Washington Post, July 17, 1983, 
at pg. A6. Attached to this memo was a 
typewritten memo containing 10 points 
that Carter allegedly plann.ed to raise 
during the debate or that his advisors 
intended to do in the last days of the 
campaign. Id. 

This same Reagan campaign aide, Wayne 
Valis, is reported in the press to have 
told another Reagan campaign worker that 
he had 'someone sleeping with someone in 
the White House to get information for 
us.' Newsweek, July 18, 1983, pgs. 14-
21: Washington Post, July 8, 1983, at 
pg. A3." Id., at pgs. 8-9. 
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F. "[S]everal high Administration offi
cials appear to have made directly contrary 
statements • . Most significantly, White House 
Chief of Staff -James Baker has allegedly 
stated · publi·cly that he received Carter• s 
domestic policy briefing book from now CIA 
Director William Casey, but Mr. Casey has 
allegedly contradicted this in an interview 
with the New York Times. In that interview, 
Mr. Casey allegedly stated that he had no 
recollection of the briefing book and that it 
would have been 'totally uncharacteristic and 
quite incredible' for him to have obtained 
the Carter debate book •••• " 

"Another significant contradiction is 
between public statements made by former 
National Security Advisor Richard Allen and 
Jerry D. Jennings, who was a National Secu
~ity Counsel security officer in the Carter 
Aaministration and is currently the Director 
of the White House Office of Science and 
Technology. Mr. Allen has reportedly written 
to Rep. Albosta 1 s Subcommittee stating that 
he received excerpts of Carter National Secu
rity Council staff reports from Mr. Jennings, 
but Mr. Jennigns allegedly told the Washing
ton Pos~ in an interview: 'Any such sugges
tion is untrue and absolutely ludic-
rous 1 ti 

"Finally, there appears to be a significant 
disparity between White House Chief of Staff 
James Baker, who allegedly stated in a letter 
to Rep. Albosta's Subcommittee that he had 
passed on a 'large loose-leaf' binder of 
Carter materials to David Gergen, now White 
House Communications Director, and the letter 
sent by Mr. Gergen to the Albosta Subcom-
mi t _tee in which Mr. Gergen allegedly states 
that he had never seen these Carter materi
als." Id., pgs. 9-10. 

Plaintiffs' Formal Request to the Attorney General also 

cited more than twelve federal criminal laws which may have been · 

violated by the individuals who transmitted, received, and/or 
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used the materials cited in the Formal Request. These 

federal criminal laws included: 

-------

18 u.s.c. § 371 (conspiracy) 

18 u.s.c. § 595 (interference with government 
activities) 

18 U. s .. c. § 641 (theft of public property) 

18 u.s.c. § 654 (conversion of property of 
another) 

18 u.s.c. § 661 (embezzlement and theft) 

18 u.s.c. § 798 (disclosure of classified informa-
tion) 

18 u.s.c. § 1905 (disclosure of confidential 
information) 

18 u.s.c. § 201~1 (removal of government property) 

18 u.s.c. § 2112 (robbing personal property) 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JOHN F. BANZHAF, III, et al., 

Plaintiffs, 

v. 

WILLIAM FRENCH SMITH, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) __________________ ) 

ORDER 

Civil Action No. 83-3161 

FILED 
MAY 14 'B&4 

JAMES F. DAVEY, Clerk 
For the reasons stated inc the Opinion filed this date, it is 

this 14th day of May, 1984, 

ORDERED That plaintiffs' motion for summary judgment be and 

it is hereby granued and defendants' motion for summary judgment 

be and it is hereby denied, and it is further 

ORDERED That the Attorney General shall, within seven days 

from the date of this Order, apply to the Special Division of the 

United States Court of Appeals for the District of Columbia 

established by 28 u.s.c. § 49 for the appointment of an indepen

dent counsel to investigate whether any person covered by the 

Ethics in Government Act, 28 u.s.c. §§ 591 et .!.!S.·, named in the 

information submitted by plaintiffs to the Attorney General, vio

lated any federal criminal laws in connection with the transfer 

of documents from the Carter White House to the Reagan campaign 
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headr/arters during the 1980 presidential ·campaign, and to con-

ducf such prosecutions as provided by the Act as may be appropri

at,e. 
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