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UNITED STATES COURT OF APPEALS ' k #//’/4

for the District of Columbia Circuit . —

United States Court of Appeals
. for the District of Columbla Circuit

No. 84-5304 |
JOHN F. BANZHAF, III, et al. FILED JUNZ?‘QM
\

Ve GEORGE A. FISHER

K
WILLIAM FRENCH SMITH, Individually and as cLER

United States Attorney General, et al., Appellants

Appeal from the United States District Court
for the District of Columbia

(D.C. Civil Action No. 83-3161)
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‘Argued June 20, 1984
Decided June 25, 1984

John F. Cordes, Attorney, Department of Justice, with whom
Richard K. Willard, Acting Assistant Attorney General, Joseph E.
diGenova, United States Attorney, and Leonard Schaitman,
. Attorney, Department .. of . Justice, . 'were- on: ‘the - brief, ~~'for’
appellants. :

John F. Banzhaf, III, with whom Peter H., Meyers was on the
brief, for appellees. - . ‘ ' :

Daniel J. Popeo and Paul D. Kamenar were on the brief for
amicus curiae Washington Legal Foundation, urging reversal.

Before ROBINSON, Chief Juage, .and WRIGHT, . TAMM, . MIKVA,
- EDWARDS, 'GINSBURG, BORK, and SCALIA, Circuit Judges.

- Opinion per curiam.

PER CURIAM: In this case we review the decision of the
District Court in Banzhaf v. Smith, --- F.Supp. --- (D. D.C.
Civil Action No. 83-3161, decided May 18, 1984). The court
.ordered the Attorney General to seek appointment of an
-'independent counsel®™ pursuant to the procedures set forth in
Section-5921c) of the Ethics in Government Act, 28 U.S.C. §§ 591-
598 (1982), to investigate allegations of wrongdoing during the

1980 presidential campaign by several persons who are now high
ranking officers of the federal government. This court ordered
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sua sponte that the appeal of this decision be heard initially by
the court sitting en_banc and that briefing and oral argument be
expedited. The case was argued before us on June 20, 1984. We
vacate the order of the District Court because in our judgment
the court lackéd jurisdiction to adjudicate the clatm. We are of
the conviction that Congress specifically intended in the Ethics
in Government Act to preclude judicial review, at the behest of
members of the public, of the Attorney General's decisions not to
investigate or seek appointment of an independent counsel with
respect to officials covered by the Act. In reaching this
decision we express no Bpinion whatever as to whether the factual

information in the possession of the Attorney General was
sufficiently specific and crediblé' to trigger the Attorney
General's statutory duty to investigate allegations about persons
covered by the Act. See 28 U.5.C. §§ 591(b), 592(a)(1).

Enacting the Ethics in Government Act in 1978, Congress
established a neutral procedure for resolving the conflict of
interest that arises when the Attorney General must decide
whether to pursue allegations of wrongdoing leveled against high
ranking federal officers who will typicallf ‘be the Attorney
General's close political associates. The Act provides that the
Attorney General "shall" conduct a "preliminary investigation"
upon receipt of "information that the Attorney General determines
is sufficient to constitute grounds to investigate.”™ 28 U.S.C. §
592(a) (1). The Act also establishes a special division of the
federal court, comprised of three judges, to whom the Attorney
General reports. 'Id. § 593. If the Attorney General decides,
after 1investigation, that there exist “reasonable grounds to
believe that further investigation or prosecution is warranted,”
or if 90 days pass after receipt of information without the
Attorney General's\ making any determination, then "the Attorney
General shall apply to the division of the court for the
appointment of a [sic] independent counsel.” Id. § 59%2(c)(1).
Upon such application the division of the court appoints
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"appropriate independent counsel® and determines his or her
*prosecutorial Jjurisdiction.®” Id. § 593(b). 1f, after
investigation, the Attorney General concludes there are "no
reasonable grounds to believe that further investigation- or
prosecution is warranted," the Attorney General mustl report this
determination to the division of the court, "and the division of
the court shall have no power to appoint a [sic] independent
counsel.” Id. § 592(b)(1). '

On July 21, 1983 appellees John F. Banzhaf, III and Peter A.
Meyers presented the Atforney General with a self-sfyled "Formal
Request™ for appointment of independent counsel pursuant to the
Ethics in Government Act. This request included specific
information which appellees claim suggests that several members
of the present Administration, covered by the Act, might have
committed crimes in the course of the 1980 presidential campaign
by being involved in the removal of hundreds of pages of
government documents from the White House when Jimmy Carter was
President. The Attorney General took no action in response to
this petition. On October 25, 1983 appellees filed suit in the
District Court seeking an order that would require the Attorney
General to request appointment of independent counsel under the
Act because more than 90 days had elapsed from the Attorney
General's receipt of the .information and he had reached no
determination as to whether independent counsel was warranted.
See 28 U.S.C. § 592(c)(l). The District Court granted the
requesfed relief.

In our judgment the Administrative Procedure Act, 5 U.S.C.
§§ 551-706 (1982), which appellees invoked in their complaint,
provides the proper ffameﬁdgk for analysis of this case. Final
actions of the Attorney General fall within the definition of
agency action reviewable under the APA. "Morris v. Gressette, 432
U.S. 491, 500-501 (1977); Proietti v. Levi, 530 F.24 836, 838
(9th Cir. 1976). Review of such action under the APA is in
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general presumed unless "statutes preclude judicial review" or
" "agency action is committed to agency discretion by law." 5
U.S.C. § 701(a)(l) & (2). In determining whether a statute
precludes judicial review, the court must heed the APA's "basic
presumption of judicial review" that "will not be cit off unless
there is persuasive reason to believe that such was the purpose
of Congress." Abbott Laboratories v. Gardner, 387 U.S. "136, 140
(1967). The Supreme Court's recent decision in Block v.
Community Nutrition Institute, --- U.S. ---, 52 USLW 4697 (June
4, 1984), guides our effort to determine whether Congress

intended to preclude review in a particular statute. Block
instructs that the presumption of .reviewability may be overcome
by "specific language or specific legislative  history,"
"contemporaneous judicial construction barring review and
congressional acquiescence in it," or "inferences of intent drawn
from the statutory scheme as” a whole."” --- U.S. at ---, 52 USLW
at 4699. '

We find in the Ethics 1in Government Act a specific
congressional intent to preclude judicial review, at the behest
of members of the public, of the Attorney General's decisions not
to investigate particular alleéationé and not to seek appointment

of independent counsel. " The Act contains provisions that
severely delimit judicial review of the Attorney General's
actions. The decision to request appointment of independent

counsel %“shall not be reviewable in any court."™ 28 U.S8.C. §
592(f). The decision not to request appointment of independent
counsel is explicitly made unreviewable in the special division
of the court created in the statute. Id. § 592(b) (1). Though
congressional preclusion of some review does not in itself force
the conclusion that Congress intended to preclude all review,
neither does it compel the conclusion that Congress intended to
permit review wherever it did not explicitly preclude review.
With respect to the Attorney General's decision not to request
independent counsel, we find it difficult to accept that Congress
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would have explicitly precluded review in the special division of
the court established to handle issues under the Act and yet
intended to permit review of such decisions, at the behest of
members of the public, in any federal District Court.\ )

Inferences of intent drawn from the statutory scheme and its
legislative history compel us to conclude that Congress did

intend to preclude review. The Act makes no provision for
members of the public to petition the Attorney General to act,
and in terms provides :for no review of refusals to act. In

contrast, the statute explicitly gives Congress power to "reguest
in writing that the Attorney - General apply for a [sic]
independent counsel,” when that request comes from a m_ajority of
either majority or minority party members of the Senate or House
Judiciary Committees. 28 U,S.C. § 595(e). And "[n]lot later
than thirty days after the receipt of such '‘a request, or not
_later than fifteen days after the completion of a preliminary
investiéation of the matter with reépect to which the request is
made, whichever 1is 1later, the Attorney General shall provide
written notification of any action the Attorney General has taken
in response to such request and, if no application has been made
to the division of the court, why such application was not made."
Id. See 124 Cong. Rec. 36,464 (1978) ("if [the Attorney General)
does not respond to a situation that appears to be appropriate,®
members of the House Judiciary Committee can request .independent
counsel under 28 U.S.C. § 595(e), thereby bringing "the political
process™ into play) (remarks of Rep. Mann). The lack of any
authorization for petitions by the public or review at the behest
of members of the public, when viewed in the context of the
- 1imits on  review built into the statute and the -explicit
provision of congressional oversight as a mechanism to keep the
Attorney General to his statutory duty, strongly suggests that
Congress intended no review at the behest of the public. This
view is buttressed by other structural considerations. Congress
explicitly sought to prevent premature airing of criminal charges
that might prove on investigation to be unfounded. See 28 U.S.C.
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§§ 592(b)(3), 592(d)(2), 593(b), 595(e). "In most cases”
Congress anticipated that the Attorney General would conduct a
preliminary investigation “"without the public being aware that
review is taking place."™ S. Rep. No. 95-170, 95th Cong., 24
Sess. 62-63 (1977). Permitting judicial review of ‘the Attorney
General's decisions not to investigate or request independent
counsel would severely undermine this policy by airing charges
preliminarily in the District Courts. Congress could not have
intended such a result.

And the legislativ; history provides weighty evidence that
Congress specifically did not intend such a result. At least two
predecessor bills to the bill that became the Act specifically
included provisions for review at the behest of private parties.
H.R. 11476, 94th Cong., 2d Sess. (1976); S. 495, 94th Cong., 24
Sess. (1976). These provisiéns prompted controversy and did not

appear in later bills. See Nathan v. Smith, --- F.2d ---, ---
{D.C. Cir. No. 83<1619, décided June 4, 1984) (slip op. at 8-9)
(opinion of Bork, J.) (summarizing legislative history).

In sum, the lack of any provision for memﬁérs of the public
to petition the Attorney General, the concern of the statute with
limiting review of the Attorney General's actions, the clear
congressional concern for . . privacy, and the existence of
congreséional oversight as an enforcement mechanism compel us to
conclude that "persuasive reason to Dbelieve"™ that Congress
intended to preclude review, Abbott Laboratories, supra, 387 U.S.

at 140, is fairly discernible in the language and structure of
the Ethics in Government Act. See Morris v. Gressette, supra.
This view is bolstered by indications in. the legislative history
 that Congréss considered and declined to include statutory
language providing for review at the behest of members of the
public. Because Congress intended to preclude judicial review,
at the behest of the public, of the actions of the Attorney
General challenged in this case, the District Court lacked




jurisdiction to review these actions and order affirmative
& .
relief.

Accordingly, it is ordered by this court that_¢he judgment
of the District Court be, and it is hereby, vacated.

*Since congressional preclusion of judicial review is in effect
jurisdictional, we need not address the standing issues" raised
in this case. Block v. Community Nutrition Institute, --- U.S.

~==, === n.4, 52 USLW 4697, 4700 n.4. 1In any event, when, as in

this case, the 1n3ury that a plaintiff alleges is to a procedural
entitlement arising from a federal statute, the standing and
reviewability inquiries tend to merge. A plaintiff cannot claim
, standing based on violation of an asserted personal
statutorily-created procedural right when Congress intended to
grant that plaintiff no such right.

—



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHN F. BANZHAF, 111, et al.,
Plaintiffs,

Civil Action No. 83-3161

FILED

MAY 14 B¢
OPINION JAMES F. DAVEY, Clerk

Ve
WILLIAM FRENCH SMITH, et al.,

Defendants.

Plaintiffs brought this action under the Ethics in Govern-
ment Actl/ to require the Attorney General to apply to the spe-
cial panel of the U.S. Court of Appealsz/ for the appointment of
an Independent Cognseléf pursuant to that Act. Such counsel
would be charged with the responsibility for investigating
whether high-ranking government officials committed federal
offenses in connection with the removal of briefing materials and

other documents from the Carter White House to the Reagan head-

quarters during the 1980 presidential campaign. On February 29,

1/ Ethics in Government Act of 1978, as amended, 28 U.S.C.
T§ 591 et seq.

2/ 28 U.S.C. § 49 establishes a Special Division of the United
States Court of Appeals for the District of Columbia to appoint

Independent Counsel upon application of the Attorney General and
to define the prosecutorial jurisdiction of such Counsel.

3/ Independent Counsel was known under previous law as a
Special Prosecutor.



1984, the Court denied the government's motion to dismiss in
which it was contended that the plaintiffs lacked standing to sue
and that the complaint failed to state a claim upon which relief
might be granted.ﬁj 6n March 29, 1984, plaintiffs moved for
summary judgment, and on April 19, 1984, the government cross

5/

moved for summary judgment .=
I

The Court's ruling on the motion to dismiss rejected the
government's legal contentions and left for adjudication only the
factual issue whether plaintiffs had presented the Attorney
General with information sufficient to require him to conduct a
preliminary investigation under the Ethics Act. Slip opinion at
9 n.22. 1In light of that background, the papers filed by the
government and the arguments it presented at the hearing on April

27, 1984, are as significant for what they do not say as for what

they do.

4/ Banzhaf v. Smith, F. Supp. (D.D.C. 1984).

5/ On April 5, 1984, the government secured an extension of
time to file a response to plaintiffs' motion for summary judg-
ment, and then, rather than filing such a response, it submitted
its own summary judgment motion. In view of the briefing and
hearing schedule established by the Court, this maneuver deprived
plaintiffs of the time they normally would have had to file a
response to the government's motion. Nevertheless, the Court
permitted the government's filing.



Plaintiffs' Statement of Material Facts, filed pursuant to
the Rulesg/ asserts that the formal request they submitted to the
Attorney General contained numerous allegations of criminal
wrongdoing by officialg covered by the Ethics Act. That State-
ment goes on to recite specific and credible evidence that cer-
tain high-level officers of government may have violated criminal
laws in connection with the transfer of certain briefing mate-
rials and other confidential documents from the Carter White

House to Reagan campaign aides. See the Appendix to this Opinion

6/ Under Rule 56, Fed. R. Civ. P., the movant has the burden of
demonstrating that there is no genuine issue as to any material
fact and that he is entitled to judgment as a matter of law.
Subdivision (e) of the Rule provides that:

When a motion for summary judgment is made
and supported as provided in this rule, an
adverse party may not rest upon the mere
allegations or denials of his pleading, but
his response, by affidavits or otherwise
provided in this rule, must set forth spe-
cific facts showing that there is a genuine
issue for trial. If he does not so respond,
summary judgment, if appropriate, shall be
entered against him.

In addition, Rule 1-9(h) of the Rules of this Court provides that
each motion for summary judgment filed pursuant to Rule 56 must
contain a statement of the material facts as to which the moving
party contends there is no genuine issue. A party opposing such
a motion is required to file a concise statement of genuine
issues setting forth "all materials facts as to which it is con-
tended there exists a genuine issue necessary to be litigated."”
The Rule also provides that:

In determining a motion for summary judgment,
the court may assume that the facts as
claimed by the moving party in his statement
of material facts are admitted to exist
except as and to the extent that such facts
are controverted in a statement filed in
opposition to the motion.



which reproduces information submitted to the Attorney General as
it is recited in plaintiffs' Statement of Material Facts.

As indicated in note 6 supra, these assertions are deemed
under the Rules to be established for purposes of this litigation
unless they are contradicted in the government's own Statement of
Material Facts. The government's Statement failed entirely to
contradict any of these assertioner/ and it did not allege any
specific facts showing that theré is any genuine factual dis-
pute. Indeed, the government states that it is in agreement with
the plaintiffs "that there are no material facts in dispute and
that this case is ripe for summary judgment." Memorandum at 2.

In view of that record, it must be taken as established for
purposes of the government's remaining arguments that the materi-

als submitted by plaintiffs to the Attorney General are

7/ The government's motion and the supporting memorandum of law
are likewise devoid of any serious claim that the evidence sub-
mitted to the Attorney General is not sufficient to trigger an
investigation under the Act. At one point in its memorandum (at
7 n.3), the government asserts that a non-Ethics Act investiga-
tion, such as the one conducted by the Department of Justice,
might be appropriate with respect to persons other than covered
officials or in those cases where the evidence might not be spe-
cific and credible enough to trigger the Ethics Act. In addi-
tion, the government states that "plaintiffs' factual allegations
do not justify an Ethics Act inquiry" and that the Attorney
General believes that "he has not received information sufficient
to trigger the Ethics Act process." 1I1d4. at 2, 5-6. Those
oblique and conclusory assertions are not pursued in the remain-
der of the memorandum and, as indicated, they are not referred to
at all in the government's Statement of Material Facts.



sufficiently specific and credible to trigger a preliminary
investigationg/ under the Ethics Actngf

Thus, the remainder of the government's case necessarily
rests on the probosition that, as a matter of law, the Court is
without authority to require the Attorney General to proceed in

accordance with the Act even though he has specific and credible

8/ If the government may be regarded as having, somehow, made a
claim that the Attorney General had not been presented with spe-
cific and credible information of possibly criminal conduct by
covered officials, the Court would set aside that decision under
the Administrative Procedure Act as "arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law."
See 5 U.S.C. § 706(2).

The government has not claimed that the information did not
come from credible sources, nor could it have done so, since much
of that information came directly from the high ranking officials
themselves. Thus, the Attorney General's refusal to investigate
could be sustained only, if at all, on the basis that the allega-
tions presented by plaintiff were not sufficiently specific. The
legislative history of the Act gives the Court guidance concern-
ing the appropriate standard to apply in that respect. As the
Senate Report states, "“specific information" means a complaint
more detailed than a "generalized allegation of wrongdoing which
contains no specific factual support." §S. Rep. No. 170 at 52,
1978 U.S. Code Cong. & Ad. News at 4268. Such information was
plainly supplied here, and the Court therefore concludes that the
Attorney General's failure to find that specific and credible
information within the meaning of the Ethics Act had been pre-
sented to him was arbitrary and unlawful.

9/ As the Court noted on February 29, 1984 (slip opinion at 10
n.23), the Justice Department's own investigation into the alle-
gations of wrongdoing in connection with the transfer of the so-
called “debate papers," did not comply with the requirements of
the Ethics Act. In an Ethics Act investigation, the Attorney
General may investigate the allegations of criminal wrongdoing
only to determine whether they warrant further investigation or
prosecution, and he must then report to the special division
concerning the appointment of an Independent Counsel. No such
report was made, and any purportedly definitive conclusions which
the Department may have drawn on the basis of its own, non-Ethics
Act investigation, lack validity under the law.



evidence that persons covered by the Act may have committed fed-
eral criminal offenses. It is to the particular contentions

underlying that claim to which the Court now turns.

1Y
The government requests initially that the Court reconsider
its ruling that plaintiffs have standing to bring this

actionulg/ However, nothing has been offered in support of that

19/ Because the legal consequences of the two arguments are
substantially similar for purposes of this case, the Court con-
siders under this heading both the government's standing claim
and its claim that the Court lacks power under the statute to
order the Attorney General to apply for the appointment of Inde-
pendent Counsel.

With respect particularly to the Court's authority to review
the Attorney General's decision, the government relies addition-
ally on section 592(b) (1) of the Act which provides that, if the
Attorney General finds that there are no reasonable grounds to
believe that further investigation or prosecution is warranted,
the special panel "shall have no power to appoint [an] indepen-
dent counsel." This, it is said, supports the government's con-
tention that Congress intended to preclude all judicial review of
the Attorney General's decision in that regard. Actually, the
statute suggests precisely the opposite. Section 592(b) (1)
refers only to the judicial panel, not to courts generally. By
contrast, Congress provided in subsection (f) of the same section
that the Attorney General's decision to apply to the special
panel for the appointment of Independent Counsel "shall not be
. reviewable in any court." If Congress had intended to preclude
review by "any court" of both the Attorney General's decision to
apply for, and his decision not to apply for, such appointment,
it could have easily done so.

Moreover, notwithstanding discretionary language in the Act
(e.g., section 592(a)(1)), the Attorney General's decisions under
the Ethics Act do not lie entirely within his discretion. Con-
gress has supplied the necessary "law to apply" by specifying
those circumstances under which the Attorney General "shall"”
conduct a preliminary investigation and those circumstances under
which he "shall" apply for the appointment of an independent
counsel. See Citizens to Preserve Overton Park v. Volpe, 401
(Continued)

e



request that the Court did not consider fully in its previous
ruling. If anything, since the government has now failed on the
record to controvert the existence of evidence sufficient to
cause the initiation of an Ethics Act investigation, its argu-
ments are even less persuasive now than they were before that'
factual guestion had been resolved.

The government argues that, even if the Attorney General has
sufficient information, he may decide not to conduct an Ethics
Act investigation or to apply for the appointment of Independent
Counsel, and no one may question his decision. What that argu-
ment necessarily assumes is that, in enacting this statute,
Congress intended to give the Attorney General plenary, unreview-
able authority to proceed or not to proceed with the machinery
established by the Ethics Act as he sees fit. The legislative
history of the Act indicates that the opposite is true.

The Ethics Act was a direct outgrowth of the Watergate scan-
dals.llj Central to those scandals were (1) the failure of the
then Attorney General to prosecute those responsible for the

"cover-up" of the initial burglary and (2) Executive Branch

U.S. 402, 410 (1971). Here, there is no genuine dispute that the
Attorney General was supplied with the requisite information and
that he nevertheless failed to proceed under the Act. Given
these facts, the Attorney General may be required under familiar
administrative law principles to perform the essentially minis-
terial task of applying to the special panel for the appointment
of an Independent Counsel. See also, pp. 18-20 infra.

11/ The genesis of the Independent Counsel provisions of the
Ethics Act was in the Watergate hearings. Presidential Campaign
Activities of 1972: Hearings on Watergate and Related Activities
Before the Senate Select Committee on Presidential Campaign
Activities, 93rd Cong., lst Sess. (1973).




interference with the special prosecutors who were ultimately
appointed to take over the investigation.lz/ What we have here
is, what is, in several respects, a parallel to that episode, as
follows.

During Watergate, burglars broke into a national campaign
headquarters in the course of the 1972 campaign to steal docu-
ments as part of an intelligence operation organized by individ-
uvals highly placed in the opposing political party. Although
this particular effort was aborted by the arrests of the bur-
glars, other such enterprises were more successful in providing
documents and information to top campaign aides. Several of
those implicated in the Watergate affair (e.g., White House Coun-
sel John Dean and White House aides H. R. Haldeman and John
Ehrlichman) made contradictory statements during the ensuing
investigation. And an in-house investigation was conducted by
John Dean which yielded no positive results.

According to the unrebutted evidence submitted by plaintiffs
in this case, campaign documents may have been stolen during the
1980 campaign and transferred to the headquarters of the opposing
political party as part of a large-scale intelligence opera-

tion. Senior campaign officials, now high-ranking officers of

12/ Archibald Cox, the first special prosecutor, was dismissed
at the direct command of the President. The requests for White
House tapes of Leon Jaworski, the second special prosecutor, were
met with resistance, and these requests and the court proceedings
which followed ultimately led to the resignation of President
Nixon.

—— - - = e e



government, subsequently came into possession of these docu-
ments. Some of these officials (e.g., White House Chief of Staff
James A. Baker, III and CIA Director William Casey) made directly
contradictory statements. Ultimately, a decision was made to
conduct only an in-house investigation of the matter without
participation by an independent prosecutor.

These parallels are not recited to suggest that the Court
believes that this case is another Watergate. To the contrary,
as stated February 29, 1984,&2/ that may not be true at all, and
the parallels do not necessarily suggest that it 1s.14/ But
these parallels are relevant in another way, that is, to a deter-
mination of what Congress intended when it enacted the the Fthics
Act.

If the Court were to accept the Department's arguments on
standing and nonréviewability, it would necessarily have to make
two fundamental assumptions regarding congressional purpose.
First, it would have to assume that, notwithstanding the con-
gressional experience during Watergate with the indifference, or

worse, of the then Attorney General to the crimes being committed

13/ slip opinion at 20.

14/ The alleged intelligence operation may not have been cen-
trally organized or directed from a high level and, of course, no
one may have committed any offense.



around him, it intended to vest sole and unquestionable author-
ityls/ in the Attorney General to decide whether and under what
circumstances the Independent Counsel mechanism was to be acti-
vated. Second, ehe Ceurt would have to assume that Congress
intended to give the Attorney General such unreviewable authority
even in a case such as this which bears an uncanny resemblance to
Watergate in the several respects related above.

Not only are those assumptions not borne out by the legisla-
.tlve mater1als,16/ but they would ascribe to the lawmakers an
intention to establish an illogical, entirely self-defeating
scheme. That is not the way in which statutes are normally con-

strued. See Motor and Equipment Mfrs. Ass'n v. EPA, 627 F.2d4

1095, 1108 (D.C. Cir. 1979); and see generally, Sutherland 2A

L]
lé/ The government continues to insist that no one -- not the
owner or possessor of stolen documents, not a court, and not the
Congress -- has any authority to sue or to review the Attorney
General's refusal to apply for the appointment of Independent
Counsel. Last month, the Chairman of the House Committee on the
Judiciary and twelve of the committee members made a request
pursuant to section 595(e) of the Act for the appointment of an
Independent Counsel to investigate possible violations of the
Neutrality Act based on allegations similar to those that formed
the basis of the Dellums suit. The Attorney General rejected
their request and informed them that "[ulnder the Ethics in
- Government Act it is my responsibility to determine whether alle-
gations constitute specific information of a federal crime"
(emphasis added). Letter dated April 26, 1984, from Attorney
General Smith to Chairman Rodino.

Impeachment is, of course, always available. But the enact-
ment of the Ethics Act is testimony that Congress did not believe
that resort to the extraordinary impeachment remedy was the
appropriate means for resolving problems of the type presented by
this lawsuit.

16/ See Opinion of February 29, 1984 at pp. 15-17.

- 10 -
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Statutory Construction, § 45.09: Legislative Purpose and Public

Policy (4th ed. 1973).

It is very clear that Congress did not intend to create an
elaborate Indepeﬁdent.Counsel machinery -- which makes sense only
in the context of a distrust of the Attorney General with respect
to the prosecution of alleged wrongdoing of his offiEial and
political colleagues -~ only to establish the Attorney General as
the "gatekeeper" of that machineryrlZ/ able, without the slight-
est review by anyone, to open the gate or to slam it shut as it
may suit his purpose.lg/

The Court one again rejects the Department's contentions
that, as a matter of statutory- construction, no one has standing
to seek judicial review of the Attorney General's refusal to

comply with the Ethics in Government Act and that no court may

review the Attorney General's decision.

I1I
The government argues next that a judicial order requiring
the appointment of Independent Counsel would be unconstitutional

as violating the doctrine of the separation of powers.ig/ More

17/ Transcript of oral argument, April 27, 1984.
18/ See note 40 infra.

19/ However, at the hearing on the motion to dismiss, the gov-
ernment stated that it was not claiming that the Ethics Act or
the requested judicial actions pursuant thereto are unconstitu-
tional. 1In its answer to the complaint, the government, once
again, did not raise the defense of unconstitutionality.

- 11 -




specifically, it contends that the prosecution of criminal cases
“lies at the core of the Executive Branch powers" which Article
II, Section 1 of the Conétitution vests exclusively in the Execu-
tive Branch and is therefore beyond the power of the Congress and
the Judiciary.zg/ Considered in its component parts, the govern-
ment's argument raises three different, though interrelated,
questions, as follows.

First. May the Congress constitutionally vest the authority
to appoint a prosecutor in a court, that is, the special panel of
the U.S. Court of Appeals?

Article II, Section 2, Clause 2 of the Constitution grants
to the Congress authority to "vest the Appointment of such infe-
rior Officers as they think proper, in the President alone, in

the Courts of Law, or in the Heads of Departments” (emphasis

added). See E. COrwin, The Constitution and What It Means Todav

145 (1973); United States v. Germaine, 99 U.S. 508, 509-10

20/ Memorandum at 13. The cases cited by the government are
inapposite. See United States v. Nixon, 418 U.S. 683 (1974)
(dispute between special prosecutor appointed by the Attorney
General and the President held justiciable); Linda R.S. v.

- Richard D., 410 U.S. 614 (1973) (private citizen has no judi-
cially-cognizable interest in the prosecution or nonprosecution
of another):; Gray v. Bell, 712 F.2d 490 (D.C. Cir. 1983) (former
FBI director's suit under the Federal Tort Claims Act against the
Attorney General for malicious prosecution was properly dismissed
because it challenged discretionary decision to initiate prosecu-
tion); Inmates of Attica Correctional Facility v. Rockefeller,
477 F.24 375 (24 Cir. 1973) (despite mandatory language in 42
U.S.C. § 1987, Congress did not intend to preclude executive's
exercise of prosecutorial discretion and court could not compel
criminal prosecution); and Pugach v. Klein, 193 F. Supp. 630, 634
(S.D.N.Y. 1961) (court cannot compel U.S. Attorney to prosecute
state law enforcement officials for unlawful wiretapping).
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Attorney General, performed the responsibilities of that
Office. Not only was that congressional decision not inherently

unreasonableral/ but,,in‘the words of Ex parte Siebold, there

might well have been an "incongrﬁity" in imposing that duty upon
the Attorney General, with the obvious conflicts of interests
that this would have createdeZ/

The courts' authority to appoint prosecutors has been exer-
cised many times. 28 U.S.C. § 546 permits the U.S. District
Court for any judicial district to appoint the United States
Attorney whenever there is a vacancy in that office, and this has
been done on innumerable occasions. Similarly, Rule 42(b) of the
Federal Rules of Criminal Procedure allows criminal contempt
proceedings to be initiated, not merely upon the application of a
subordinate of the Attorney General, but also upon that of "an

attorney appointeé by the Court for that purpose."” Both of these

provisions have been upheld as valid. Musidor, B.V. v. Great

American Screen Design Ltd., 658 F.2d 60 (24 Cir. 1981); Matter

of Green, 586 F.2d 1247 (8th Cir. 1978); In re Yancey, 28 Fed.

31/ Moreover, Independent Counsel, like the U.S. Marshal
referred to in Ex parte Siebold, is an officer of the court as
well as an Executive Branch official.

22/ Former Attorney General Benjamin Civiletti has stated that
"Tilt helps to think of the special prosecutor procedure as a
mandatory recusal procedure. In the end, that is what it is."”

In his view, the purpose of the Act is not to change the rules of
decision, but to change the decisionmaker and to protect the
criminal justice system from the danger that many perceived in
Watergate ~-- the danger that the Department of Justice cannot or
will not enforce the criminal laws against high government offi-
cials. Benjamin R. Civilleti, Post-Watergate Legislation in
Retrospect, 34 SW.L.J. 1043, 1052-53 (1981).
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445 (C.C. Tenn. 1886); 16 Op. Atty. Gen. 539 (1880); United

States v. Solomon, 216 F. Supp. 835 (S.D.N.Y. 1963); Wright,

Federal Practice and Procedure: Criminal 24 § 711, pp. 852-53

(1982).

In short, both long-standing practice and case law teach
that the Constitution does not stand as an obstacle to the
appointment of a prosecutor by the special panel, at least not in
the circumstances addressed by the Ethics Act.

Second. May Congress constitutionally authorize counsel who
is largelyai/ independent of the Attorney GeneraLgi/ to investi-
gate and prosecute federal criminal offenses?

Here again, the answer is in the affirmative, for it is

clearly supported by the case precedents and the practice

»
23/ 1Independent Counsel, despite that designation, is not
entirely independent of the Department of Justice. His tenure is
limited (section 596(b)); the scope of his prosecutorial juris-
diction is narrowly defined by the special panel (section 593);
that jurisdiction is based upon the initial report of the Attor-
ney General as to the matters which warrant further investigation
(section 592(c)); he is required to "comply with the written or
other established policies of the Department of Justice respect-
ing enforcement of the criminal laws" (section 594(f)); and he
may be removed by the Attorney General for good cause (section
596(1)).

25/ It is worth remembering that the Independent Counsel, upon
his appointment, is free also of direction from the courts. The
special panel performs only two functions: it appoints Indepen-
dent Counsel and it defines his jurisdiction. The panel has no
more authority to second-guess his decisions, including his deci-
sion whether or not to prosecute, than any other court would have
in matters investigated and prosecuted by the Department of
Justice.

This Court likewise would have no relationship whatever to
the Independent Counsel, his investigation, or any prosecution he
might initiate.
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