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THE WHITE HOUSE

WASHINGTON

January 22, 1986

MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERT

SUBJECT: Shoreham Nuclear Plant

The Long Island Lighting Company (LILCO) owns the Shoreham
Nuclear Power Plant, and is seeking an operating license from
the Nuclear Regulatory Commission (NRC). Before issuing such a
license, the NRC requires that an emergency evacuation plan be
prepared and tested in an exercise. Local government officials
typically participate in such exercises. The government of
Suffolk County, in which Shoreham is located, however, is
strongly opposed to the plant and has refused to participate in
the required exercise. The NRC and LILCO thereupon scheduled an
exercise for February 13, with NRC officials to "stand in" for
state and local government officials, while not, of course,
actually exercising any of their powers during the test. The
County responded by passing an ordinance making it a crime for
anyone to play the role of a state or government official in
such a test,.

LILCO and all the Federal agencies involved -- the NRC, FEMA,

and the Department of Energy -- want to proceed with the Feb-
ruary 13 test. The Justice Department has prepared a letter

(Tab A) to the Suffolk County Executive, seeking assurances that
the ordinance will not be applied to Federal officials partici-
pating in the test, suggesting (without citing the Supremacy
Clause) that a local ordinance cannot block the Federal regu-
latory scheme mandated by Congress. The NRC has also prepared a
letter (Tab B), explaining how the test will be conducted. The
difficulty -- and the reason Justice and the NRC have raised

this with us ~- lies in an October 11, 1984 letter (Tab C) from
the President to Representative William Carney (R-NY), reiterating
an assurance in an October 2, 1984 letter (Tab D) to Carney from
then Secretary of Energy Hodel, to the effect that "this Adminis-
tration does not favor the imposition of Federal Government
authority over the objections of state and local governments in
matters regarding the adequacy of an emergency evacuation plan
for a nuclear power plant such as Shoreham."

In my view, the President's letter should not preclude Justice's
letter, or -- what will be necessary if there is no adequate
response to the Justice letter -- a lawsuit seeking an injunction
against enforcement of the county ordinance. The county officials
are resisting any plan for emergency evacuation, and any test to
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determine the adequacy of any plan. This is different from
raising specific objections to a plan, and having those
objections overridden by Federal authority. Nor can the
President's letter be fairly interpreted as waiving the
Supremacy Clause. If you agree, I will advise Justice that we
have no objection to their letter. I will also alert Legis-
lative Affairs and Political Affairs, so they can prepare for
any reaction from Representative Carney.

Justice and NRC have emphasized that a prompt reply from our

office is essential ASAP, since Lowell Jensen is going to the
Hill at 11:00 a.m. and is expecting questions on this.

L// Agree Disagree







U.S. Department of Justice

Civil Division

Office of the Assistant Attornev General Washington, D.C. 20530

Honorable Peter F. Cohalan
Suffolk County Executive
H. Lee Dennison Building
Veterans Memorial Highway
Hauppauge, New York 11788

Dear Mr. Cohalan:

As you are aware, the Nuclear Requlatory Commission ("NRC"),
in conjunction with the Federal Emergency Management Agency
("FEMA") and the Department of Energy, have scheduled for
February 13, 1986 an emergency planning exercise for the
Shoreham Nuclear Power Plant ("Shoreham") located in Suffolk
County, New York. The Long Island Lighting Company ("LILCO") is
presently the holder of a federal low-power operating license at
Shoreham and is seeking approval for a full-power operating
license. 1In order for LILCO to obtain approval for such a
license, the NRC requires, inter alia, that an emergency plan be
developed and that NRC and FEMA conduct an exercise to
demonstrate the effectiveness of the plan. See 10
C.F.R. § 50.47 and Part 50, Appendix E. These important federal
requirements are mandated by the Atomic Energy Act because
Congress has found that, with respect to the utilization of
atomic energy, it is in the "national interest . . . to protect
the health and safety of the public." 42 U.,S.C. § 2012(e).

I understand that Suffolk County has adopted an ordinance,
Suffolk Local Law No. 2-86, which could be interpreted to
prohibit federal officials from simulating the role of county
officials in any such test, or participating in a test in which
someone else was engaging in such role-playing. Such an inter-
pretation would constitute an obstruction to the achievement of
a congressionally mandated purpose or objective under the Atomic
Energy Act. Because of their concern over any possible
frustration of these important federal interests, particularly,
the congressional mandate to protect the public health and
safety from radiological hazards, we have been discussing with
the agencies the possibility of legal action. I feel confident
that, once the county understands the context of the test in the
federal licensing scheme and the nature of the federal
participation, litigation can be avoided. Toward that end, and
in the interest of federal, state and local comity, the federal













—_ e e s

XEROX TELECOPIER 495;21- 1-86:18:34AM H 202 634 3319- ZR26334372: 8 2

Honorable Peter F., Cohalan
Suffolk County Executive
H. Lee Dennison Building
Veterans Memorial Highway
Hauppauge, New York 11788

Dear Mr, Cohalan:

On January 16, 1986, Suffolk County Local Law 2«86 became
effective, That law, entitled "A Local Law Concerning the
Protection of Police Powers Held by the County of Suffolk"
purports to require Suffolk County Legislature approval of
certain tests or exercises for responding to emergency
situations. The law obviously is designed to apply to the
upcoming February 13, 1986 scheduled emergency planning
exercise for the Shorsham Nuclear Power Plant. This
exercise will include not only federal government
participants from the Nuclear Regqulatory Commission ("NRC"
or "Commission”), the Federal Emergency Management Agency
("FEMA") , the Department of Energy, the Department of
Commerce, the Environmental Protection Agency, the
Department of Health and Human Services, the Department of
Transportation, and the Department of Agriculture, but also
employees of the Long Island Lighting Co. ("LILCO"), the
holder of a Commission low-power operating license.

We have no desire for a confrontation with Suffolk County
over Local Law 2-86. To the contrary, we would welcome a
reversal of Suffolk County's opposition to the upcoming
exercise and its participation in that important information
gathering function. The NRC has requested FEMA to conduct
that exercise to enable the Commission to gain facts that
will assist it in evaluating aspects of LILCO's emergency
plan and in determining whether that plan provides
reasonable assurance that adegquate protective measures can
and will be taken in the event a radiological emergency were
ever to occur at Shoreham. This important task could be
done more efficiently and effectively were Suffolk County to
participate in the exercise, as have other local communities
surrounding the more than 100 nuclear power plants in
operation or close to operation in this country. Moreover,
were Suffolk County to participate in the upcoming exercise,
any legitimate concerns over either infringement of its
police powers during the exercise or lack of information
about the exercise would obviously be satisfied.

Regardless of the County's decision concerning participation
in the February 13 exercise, however, its concerns over that
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exercise are not justified: the County's pelice powers will
not be impinged in any way and we have no desire to
unreasonably withhold information concerning the upcoming
exercise from the County. We are hopeful that, once the
County understands the context of the test in the federal
licensing scheme and the nature of the federal
participation, a confrontation can be avoided. Toward that
end we want to advise you about the upcoming exercise, We
understand that LILCO has also submitted a description of
the February 13, 1986 exercise for your information.

The exercise ig to be supervised and conducted by FEMA at
the request of the NRC. No State or County functions will
be performed by any federal personnel during the upcoming
exercise. No LILCO employee will be, or appear to be,
performing any State or County functions. Indeed, as the
NRC made clear in requesting FEMA to schedule and conduct
the exercise, the upcoming test will comply with all State
and County laws which limit the exercise of certain
functions to State or County personnel, Although, as
explained below, federal personnel will, to a limited
degree, play the roles of certain State and County
officials, this limited role~playing will not, and is not
intended to, infringe on any legitimate police powers of
Suffolk County.

The LILCO Transition Plan for Shoreham provides for the lead
role for offsite emergency response to be administered by
the Local Emergency Response Organization ("LERO")}, an
organization comprised of primarily utility employees. In
the upcoming Shoreham exercise, FEMA intends to observe, by
examination of facilities, plans, and communications, but
not by interacting with the affected public, a number of
LERO primary response capabilities. Specifically, FEMA
plans to observe the following facilities and/or activities:

LERO Emergency Operations Center
Emergency Operations Facility
Emergency News Center

Reception Center

Congregate Care Centers
Enmergency Worker Decontamination
General Population Bus Routes
School Evacuation

Special Facilities Evacuation
Mobility Impaired at Home

Route Alerting

Traffic Control Points
Impediments to Evacuation
Radiological Monitoring

Accident Assessment

* * * X ¥ R ¥ X ¥ N & ¥ N #* #F
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In addition to the above areas, FEMA will evaluate the part
of the plan which provides for possible New York State
and/or Suffolk County involvement in response to a
radiological emergency. The LILCO Plan in part states that:

The role of Suffolk County, should it decide to become
involved in the response to a radiological emergency,
either because the Governor orders it to do so or
because the County Executive so chooses, will be for
the various members to participate to the extent to
which they are qualified by reason of prior training or
experience.

In order to test this aspect of the plan and to add more
realism to the exercise, should neither Suffolk County or
New York officials choose to participate, federal employees
will play the role of such officials during the exercise.
Through this role-playing, the NRC is attempting to more
effectively evaluate LERO's capability (1) to accommodate
the presence of State and local officials, (2) to support
those officials using the resources available through LERQ,
and (3) to provide those officials with sufficient
information to carry out their State and County
responsibilities. These "actors," however, will be
instructed not to play decisionmaking roles, not to assume
any command and control authority, not to interact with
members of the public so as to lead anyone to believe that
they are actually County officials, and not to actually
perform any State or local functions, which are exclusively
reserved to State or County officials by State or County
laws, The basis for the number of actors to be used in this
aspect of the exercise and the detailed instructions they
will be provided are based, primarily, on New York State
plans for other nuclear power plants and the manner in which
New York State personnel and other counties have
participated in other New York facility exercises.

As 1is clear from the above description, the February 13
Shoreham exercise is not intended to, nor will it, infringe
on any lawful County interest, As stated above, the NRC is
requiring this exercise to fulfill the congressionally
mandated objective under the Atomic Enerqgy Act of ensuring
that the public health and safety is protected by any
decision that the NRC makes on LILCO's application. In
order to carry out this important federal function, the NRC
is granted specific statutory authority to cbtain
information through such studies and investigations which it
deems necessary and proper. See, e.q., 42 U.S.C. § 2201c.
Similarly, FEMA has a congressional mandate to conduct such
an exercise at the request of the NRC. 42 U.S5.C. §§ 5131 &
5201; 50 U.5.C. § 2253(g); 44 C.F.R. Part 350.
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We would welcome a Suffolk County decision to participate in
the Shoreham exercise. In our view the public only loses by
your refusal to help the NRC and FEMA perform their
federally mandated functions. Regardless of your decision,
however, we intend to continue to plan for and conduct the
upcoming February 13 exercise in order to fulfill our
federal responsibilities.

Sincerely,

Herzel H, E, Plaine

General Counsel

United States Nuclear
Regulatory Commission

George W, Watson

Acting General Counsel

Federal Emergency
Management Agency







THE WHITE HOUSE

WASNIHINGTON

October 11, 1984

Dear bill:

1 want ycu to knew ¢d my apprecintion for veur
continuire ccrntributicons tc and suppost for my
Aénirnistrition. Your leadershiy and ccurage Leve
Leer. ceterminire facters ir the progress we Love
made in the lart Jew years,

On a matter of particular concern to you znc thre
pecrle cf Eastern lcrg Isiand, I wish to repeat
Secretary Hecdel'c assurance to you thet this
Adminictration does not favor the impositicr of
Federal Gcvernment &uthority over the objecticns
¢cf state and lccal governments in matters
regaxczng the adecuacy of an emergency evicuatior
plar for a ruclear power plant guch as Shcrehan.
Your ccncerr fcr the safety oi the people of lerg
Islard is parcrmcurt and shareé by the Secretary
8r.C nie.

Thark vcu icair. for your support. I lcck forwaréd
to werkirng with scu in the years zhead.

Sincerely,

The Horcreble Wiillieim Carney
Houge ¢t Kkeprecsentatives
washingter, D.C, 20515







THE SECRETARY OF ENERGY
WASHINGTON. D.C 20585

October 2, 1984

Honorable William Carney
House of Representatives
Washington, D. C. 20515

Dear Bill:

I want to take this opportunity to update you on our activities regarding the
Shoreham nuclear power plant. As we assured you last spring and at other times
vhen we discussed the concerns of the citizens of long Island regarding Shoreham,
the Department of Energy does not favor the imposition of Federal Goverrment
authority over the cbjections of any state and local goverrment in matters

regarding the adequacy of an emergency evacuation plan for a nuclear power plant
such as Shoreham.

Our position is clear. The Reagan Administration has always had faith in the
ability of American citizens and local elected officials to handle the problems
which confront them directly. As one of long Island's most capable and vigorous
elected officials, your advice and counsel regarding energy and econamic policies
which affect the future of your constituents have been extremely valuable to
President Reagan and me. As I mentioned to you earlier this year when you brought
in industrial, labor, and Goverrment leaders of the First District to visit with
me, you have been a vigorous advocate of the interests of long Island, especially
in behalf of Brookhaven National lLaboratory and other Federal facilities.

I look forward to your continued wise counsel on these and other issues in the
years ahead. :

Sincerely,

L

DONALD PAUL HODEL
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OFFICE OF THE COUNTY LEGISLATURE

COUNTY OF BUFFOLK

j - VETENANS MEMODIAL MIGMWA Y :
Gregory J. Bines - . HALURSAUGE NEW vORNd 117g4 960. 6078

Preslding Qfficer .
' Jamuary 0, 1688 380-4088

I<gnorabie Julius Becton

Qirector

Federa! Emergercy Manggament Agency
800 C Strest. 5.W.

washingten, D.C, 20472

Crer Mr, Bgeton:

As Presiding Qff'cer of the Suffolk County Legiatature, | am writing to object ts FEMA"
continuing indiffere=ce to the interests of Eulfolk County and ity eltizens cencarning
‘emergency preparec~ess issues &t the Shorsham nuclesr power plant, The actions of FEMA
officials display » systermetic bias in favor of the Lang islend Llighting Compsny snd @
ecommitment ta help «ILCO put Bhereham into operation at any cost to the ssfety interests
of the public, (~dees. FEMA hes betrayed its obligation to be an objective servant of
the public's interest,

Buffolk County hea -epes:edly ettempted te gein FEMA's undergtanding that there I me
lsgitimate reason for FEMA to conduct @ test of LILCO's emergenay plan fer Bhoreham,
LILCO's plan hes been deciared wniswiul end unimplementable by the New York Btste
Supreme Court, end :he NRC's Licensing and Appsal Boards have denied LILCO s ligange
tc operets Ghorehsam. How csn FEMA [ustify condueting e test of an unlawlul smaergeney
plan for 8 nucieer piant that cennot operete?

Under the iaw of Naw York Biete, It [s the Buffoik County Legisiature which sats County
policy on emergerzy praperadness Issues. To dats. FEMA hag entirely ignored the Buffolk
County Legisistura ard hes sven agted with hostility toward the Legisiatyre's carefully
congiderasd reseiutions end policies, 1| hereby aek that you personelly rect!fy thia
unacceptable situsticn by taking the Pellowing actions: Firge. eanesliing FEMA's agreament
to conduct an exercige of LILCQO's plan. Eecond. eaming to Bulfoik County. ot & mutuslly
convenient early dste. to appear before end discuss with the Buffeik County Lagisisture
vits! emergancy preps-edrand ispues concerning thg Bharaham nuolesr powar plant. Pleese
heve your atelf contec: my office In grder that we may procesd swiftly te schedule sueh
& seesion of the Ceounty Legislature.

| leok forward to your early persenal reply.

Sincere!ly.

lil). . . ./ /) i N se s

1) “

Greaory 3! Binsh’
Rrasiding Officer
Suffalk County lLeg:s.sture

GJB/gb
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. SUPREME COURT, SUFFOLK COUNTY

MARTO M. CUOMO,
Plaintiff,
-against-
J.ONG ISLAND LIGHTING COMPANY,
.Defendant.
COUNTY OF SUFTOLK,
Plaintiff,
-agpainst-
LONG ISLAND LIGHTING COMPANY,
Dcfendant.
TOWN OF SOUTHAMPTON,
Plaintiff,
-against-
L.ONG ISLAND LIGHTING COMPANY,
Defendant.

FAILIAN G. PALOMIMNO, ESO.
Spec. Counsel to the Governor
of New York State
Executive Chanbers
2 Yorld Trade Center
tew York, M. Y. 10047

and
ROBERT ABRAMS, ESO.
Attorney Ceneral
2 World Trade Center
New York, N. Y. 10047
Py: Mary M. Gundrum, Esq.

ATTORNEYS FOR COUNTY OF SUFFOLK:
MARTIN Ib. ASHARE, ESO.
Gete.ans Memorial Highway
Hauppauge, N.Y. 11788
Ev: Arlene R. Lindsay, Esq.
of Counsel
and

KIRKPATRICK, LOCKHART, JOHNSON &

HUTCHISON, ESQS,
1500 Oliver Bldg

Pittsburgh, Pa. 15222
5y: David A. Brownlee, Esq. and
Kenneth M. Argentieri, Esq.

0f Counsel

LilIU. INO. 049/4D1l)D
Jan. 15, 1985
BY  GEILER, J.s.C
DATED February 20, 1985

ATTORNEYS FOR DLEFENDANT
T.ONG ISLAND LICHTING COMPALY:

ROSALIND M. GORDON, LSO.
2500 0l¢ Countyv Road
Mirncola, .Y, 11501
and
HUNTON & WILLIAMS,
707 E. Main St.
Richmond, Virginia 2321¢
by: James E. Farnhom, Isq. awnd
Fathy E. B. lMcCleshy, Esq.
0f Counsel

[°50s.

ATTORNEYS FOR PLAINTIFF TOWN OF SOUTHAMPTON :

TWOMEY, LATHAM & SHEA, ESOS.

33 West Second Stc.

Riverhead, N. Y. 11901

By: Stephen B. Latham, Esq.
0f Counsel




INTRODUCTION

The State of New York (STATE) the County of Suffolk (COUJTY)
and the Town of Southampton (TOWN), commenced separate decla- atory judg-
ment actions against the Long Island Lighting Company (LILCO), a pUbllC
service corporation 1ncorporated pursuant to the laws of the State of
New York and primarily engaged in the production, distributicun and sale
of electricity on Long Island These actions arise from LILCO's attemnt
o secure approval of its "utility'" sponsored offsite emergency response
plan for its nuclear plant located at Shoreham. The plaintiffs seek a
declaration that LILCO does not have the legal authority to carry out
its plan.

1.11.cO has moved to dismiss this action and the plaintiffs have
c¢ross-moved for summary judgment. The Court, in order to address the
issues contained in these motions, must examine the events leading up to
the commencement of these declaratory judgment actions.

THE ATOMIC ENERGY ACT OF 1954

The Congress of the United States, cognizant of the need for
new methods of producing energy, passed the Atomic Energy Act of 1954.
This legislation set forth the authority of the Federal government to
negotiate the construction and licensing of nuclear production facilities
in the United States (United States v. City of New York, 463 F.Supp. 604).
The Atomic Energy Commission AEC) was designated by the Act to oversee
the construction and operation of nuclear power plants. This was to be
accomplished by a two step licensing procedure. First, the operator of
a nuclear plant was required to obtain a construction permit from the
AEC in order to build a nuclear facility. Second, the operator after
completion of the facility, was required to secure a license to operatc
the plant from the AEC. The AEC, in the latter licensing procedurc,
was interested mainly in the onsite preparation for an emergency.

The licensing and regulating functions of the AEC was trans-
ferred to the National Regulatory Commission (NRC) by the Reorganiration
Act of 1974 (U.S.C. §5841 (f) ).

SHOREHAM

In 1968 LILCO applied to the AEC for a permit to construct an
820 megawatt nuclear powered electric generating facility on property
located at Shoreham in the Town of Brookhaven, County of Suffolk, State
of New York. The application was opposed by a private organization known
as the Lloyd Harbor Study Group. The latter was permitted to intervene
and cross-examine LILCO's witnesses at hearings before the AEC.

None of the plaintiffs herein were parties to the permit appli-
cation proceedings. However, the late H. Lee Dennison, Suffolk County
Executive at the time, made a limited appearance before the licensing
board in 1970 and spoke in favor of the issuance of a construction permit
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Construction 2ermit Hearings, Transcript 209, 211, 216, 1970). The

permit to construct a nuclear facility at Shoreham was issued by the AEC
in 1973). '

The approval of the Shoreham construction permit was the
catalyst for the issuance of an order by the Suffolk County Executive to
the appropriate COUNTY department to develop a '"Response Plan for Major
Radiation Incidunts'. In 1975, representatives from LILCO and the COUNTY
held a series of meetings in order to define the emergency planning role
for each of them in the event of a major radiological accident at Shoreham
These conferences culminated in the development of a plan known as '"Suffol
County's General Radiation Emergency Plan'. The latter was approved by
the Suffolk County Executive on August 30, 1978,

THREE MILE ISLAND

The accident at the Three Mile Island Nuclear facility (TMI)
at Harrisburg, Pennsylvania in March 1979, demonstrated the need for im-
proving the planning for radiological emergencies. The NRC, prior to the
TMI accident did not condition issuance of an operating license for a
nuclear plant upon the existence of an adequate offsite emergency plan.
The TMI accident focused attention on the fact that nuclear accidents
may endanger surrounding communities and require the mass evacuation of
pecple in those communities.

Congress, in response to the events which occurred at TMI,
determined that no nuclear plant should be licensed to operate unless an
adequate emergency plan could be drawn up and implemented for the area
surrounding the nuclear facility and passed the NRC Authorization Act

of 1980.

The NRC, in implementing the policy expressed by Congress,
promulgated a number of regulations which included the mandatory submis-
sion of an adequate radiological emergency response plan (RERP) by an
applicant desirous of operating a nuclear power plant. The RERP must
des cibe in detail how nuclear emergencies will be handled within a ten
mile radius plume exposure pathway emergency planning zone (EPZ and also
within a fifty mile radius food ingestion pathway (45 Fed, Reg. 55, 402
August 19, 1980 and 10 C.F.R. §50.33(g) 1984). An operating license is
issued only if the NRC finds that there is a reasonable assurance that
adequate protective measures can be taken to protect the Area surrounding
the nuclear facility in the event of a radiological emergency ( 10 C.F.R.
§50.47(a)(1)1984).

FROM PROTAGONIST TO ANTAGONIST

A careful study of the NRC regulations indicates that the
emergency plans such as RERP, which were to be submitted by licensing
applicants, would probably have some imput by those governmental units
having jurisdiction over the area to be evacuated in the event of a
nuclear emergency. The "Memorandum of Understanding" signed by County
Executive John V. N. Klein and LILCO on December 28, 1979 and the approval
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of the terms of said agreement by the County Executive Elect, Peter F.
Cohalan, gives credence to this analysis of the NRC regulations (see
letter from John V. N. Klein to Ira Freilicher, Vice President of LILCO,
dated December 31, 1979).

A number of discussions took place between LILCO and COUNTY
representatives between 1980 and 1981 for the purpose of determining the
best means of developing an acceptable RERP. These discussions led to the
signing of a contract between LILCO and the COUNTY on March 15, 1981. The
COUNTY agreed to develop an emergency plan and LILCO in turn consented to
paying the projected $245,000.00 cost of preparing the plan. The County
Legislature, in September 1981, approved the terms of the agreement and
LILCO advanced $150,00000 as the first installment on the payment of
$245,300.00. The latter was to be paid in full on March 18, 1982, the
scheduled completion date of the PLAN,

On February 19, 1982, the COUNTY advised LILCO that the $150,000
advancement would be returned because of the "apparent conflict of interes
in the acceptance of any funds from LILCO for the purpose of preparing an
emergency plan (see letter dated February 19, 1982 from Lee E. Koppelman,
Director of Planning for Suffolk County to LILCO). On March 23, 1982 the
Suffolk County Legislature passed a resolution authorizing the Suffolk
County Planning Department to prepare a new emergency plan which was to
be submitted to the Legislature for its consideration (Resolution 262-1982

On February 19, 1982, the COUNTY advised LILCO that the $150,000
advancement would be returned because of the "apparent conflict of interes
in the acceptance of any funds from LILCO for the purpose of preparing an
emergency plan (see letter dated February 19, 1982 from Lee E. Koppelman,
Director of Planning for Suffolk County toLILCO). On March 23, 1982 the
Suffolk County Legislature passed a resolution authorizing the Suffolk
County Planning Department to prepare a new emergency plan which was to be
submitted to the Legislature for its consideration (Resolution 262-1982)

The Planning Department, in accordance with the Legislative
directive, submitted a RERP in December 1982. A number of public hearings
were held by the Legislature to consider the PLAN in January, 1983. The
Legislature, with the concurrence of the County Executive, Peter F. Cohalar
decided not to approve, adopt or implement any RERP for Shoreham. The
reason given for this action was that ...

"[Since] no local radiological emergency response plan for
a serious nuclear accident at Shoreham will protect the
health, welfare, and safety of Suffolk County residents,

. . . the County's radiological emergency planning process
is hereby terminated, and no local radiological emergency
plan for response to an accident at the Shoreham plant
shall be adopted or implemented .

« « o« [Slince no radiological emergency plan can protect
the health, welfare, and safety of Suffolk County resi-
dents and, since no radiological emergency plan shall be
adopted or implemented by Suffolk County, the County
Executive is hereby directed to assure that actions taken




by any other governmental agenc- be it State or Federal,
ire consistent with the decision mandated by this Reso-
ution."

(Resolution 111-1983).
The Governor of New York, after reviewing the results of a
study by the Marburger Commission, an independent committee appointed

by the Governor to study the Shoreham situation, announced that no
RERP for Shoreham would be adopted or implemented by the STATE.

THE LILCO TRANSITION PLAN

LILCO, interpreting the COUNTY's refusal to adopt a plan as a
derogation of its responisbility under Article 2B of the New York Execu-
tive Law, submitted its own plan to the NRC. The PLAN has been desig-
nated '""The Lilco Transition Plan'. (PLAN) »

The PLAN describes in detail the actions which LILCO proposes
to take in the event of a radiological emergency at the Shoreham facility.
The PLAN is contained in four volumes. One volume is entitled '"Shoreham
Nuclear Power Station - Local Offsite Radiological Emergency Response
Plan". Two volumes are entitled "Offsite Radiological Emergency Response
Plan'". The fourth volume is designated as '"Appendix A - Evacuation Plan".

Highlights of the PLAN which would be utilized in the event of
a radiological accident may be outlined as follows:

1. The organization which is primarily responsible for imple-
menting the PLAN is known as the Local Emergency Response Organization
(LERO). This group is composed of over 1,300 LILCO employees and con-
sultants.

2. The Director of LERO, a LILCO employee, would have the prima:
responsibility for the coordination and implementation of the PLAN. He
would make certain that the following mentioned functions would be carried
out in the event of a nuclear accident at Shoreham.

3. Assessment of the severity of the nuclear accident.

4. Determination of the action to be taken in order to protect
the public. .

5. The declaration of an emergency.
6. Notification of the public by the following methods:
a) The activation of 89 fixed sirens.
b) The transmittal of messages on an Emergency Broadcast

System (EBS).
¢) The transmittal of signals on tone alert radios.




7. The instruction of the public by means of EBS messages as
to protective measurcs to be tuken, including sclective and goerneral
c¢vacuation of the EPZ.

8. Implementation of traffic control measures in order to
evacuate the public aleng specified routes. These measures include the
following:

a) The conversion of a two mile stetch of a two-way road
into a one-way road.

b) The placement of roadblocks to cordon off the immediate
plant area.

c) The placement of 193 traffic guides at 147 traffic
control points throughout the EPZ. These traffic
guides, by the utilization of cones and hand
signals, will channel traffic along the designated
evacuation routes and discourage traffic from pro-
ceeding along different routes. ’

d) The placement of LILCO vehicles, cones and flares
in the traffic lanes before certain entrance ramps
on four evacuation routes to cause traffic to move
into adjoining lanes in order to permit the continuous
flow of traffic onto the routes from such ramps.

s) The authorization of the use of road shoulders and
the creation of lanes for turnpockets.

9. The erection of permanent trailblazer signs along all
evacuation routes.

10. The removal of stalled cars and other obstacles from the
roadway by tow trucks.

11. The formulation of protective action recommendations which
are to be broadcast to the public present in the ingestion exposure path-
way. These recommendations may include the following:

a) The placement of dairy animals on stored feed.

b) The removal of dairy animals from contaminated
fields to shelters.

c) The withholding of foodstuffs and milk from the market.

d) The change from the production of fluid milk to the
production of dry whole milk.

e) The washing or scrubbing of fruits and vegetables prior
to consumption.

f) The suspension of fishing operations.

12. The making of decisions and recommendations with reference
to recovery and re-entry to the EPZ after a nuclear accident.




THE CATALYST FOR THE INSTANT PROCEEDING

The Atomic Safety and Liceusing Board (ASLB), an administrative
panel of the NRC, has been and still is in the process of conducting hear-
ings to determine if the plan complices with NRC standards and is capable of
being implemented.

LTLCO has represented to the NRC that it may lawfully implerent
its PLAN and that neither State nor Federal law prevent LILCO from perform-
ing the functions described therein. The STATE, COUNTY and TOWN have
advised the NRC that LILCO lacks the legal authority to carry out ics plan.
These governmental bodies have filed ten '"legal contentions'" with the
ASLB setting forth their positions on the lack of legal authority by LILCO
to implement its PLAN.

The Federal Emergency Management Agency (FEMA), the Federal
body charged with the initial reviews of RERPS, has advised the ASLB that
it cannot determine whether the LILCO PLAN can be implemented until the
legal authority issue has been resolved (see Letter of Richard W. Kreiner,
Assistant Associate Director, Division of Emergency Preparedness and
Engineering Response, NRC).

The Chairman of the ASLB, after listening to all sides and
considering FEMA's views, determined that the ten legal contentions filed
by the plaintiffs herein present issues of New York State Law and he urged
the parties to get a resolution in the State Courts (Transcript ASLB
January 27, 1984 p. 3675).

On March 7, 1984, separate actions seeking a declaration that

LILCO did not have legal authority to execute its PLAN was commenced by
the STATE and COUNTY in the New York State Supreme Courts. The COUNTY's
complaint alleges that LILCO's implementation of its PLAN would be unlaw-
ful, illegal and a usurpation of the police powers of the STATE. The
COUNTY specifically mentioned that thg*gxgggg%gﬁtof the PLAN would violate
the New York State Constitution, the Municipa ome Rule Law and the
Executive Law. The STATE simjlarly alleped that LILCO is precluded from |

ercising the functions mentioned ih the PLAN. 1In addition, the STATE
cited tha% the implementation of the PLAN would be violative of the
Transportation Corporations Law, the Business Corporations Law, the Vehicle
and Traffic Law, the Public Health Law, the Agricultural and Markets Law
and the Penal Code.

i

I}

LILCO did not serve an answer but immediately meved to dismiss
the actions on the grounds that the Court did not have subject matter
jurisdiction and the complaints fail to state a cause of action.

LILCO, before any action could be taken with reference to its
motion, removed the declaratory judgment actions to the Federal District
Court in April 1983. 1It claimed that the challenge to its legal authority
presented a question of federal law that was within the original juris-
diction of the federal courts. The STATE and COUNTY filed motions for a
remand of their actions back to the New York State Supreme Court. The
Federal District Court ruled that LILCO's federal law claims and its invoce




tion of the foderal preemption argument consrituted afyirvrative & folece
that ¢ould be raised in a state court pwwwch‘di11ﬁ (Cuc o ve Tileo, Couno
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cause of ction.

JUATICTARLY CONTROVERSY?

L1120 maiatains that no real dispute existr concerning it
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LILCO's characterization of the complaints os being based on a
hvpothetical scenarice is without anv basis in fact and can only be attri
Luted to "wishful thinking”. One dees not have to be a genius to ascer-
\Luin that the issue presented by these actions is the legal authority of
L11.CO to cxecute the PLAN and not whether the STATE or COUNTY will or
will not respend to a radiclogical emerpency at Shoreham.

What constitutes a justiciable controversy? The necessary
¢lements of a justiciable controvery are a legally protected interest
and a present dispute (Davis Construction Corp. V. Countv of Suflfulk,

117 Misc.2d 652, 447 NUY.S.IT 355, aft"d. 95 A.p.2d 819, 464 1I.V.S..d
519; Board of Co-Operative Educational Services, Nassau Countv v.
Coldin, 38 A.D.2d 267, 328 N.Y.S.2d 953. These elements arc present in
the Instant matter. The plaintiffs have an interest in insuring that
their governmental powcers are not usurped by a private corporation. LIL(
claims that it has a right to exercise thec functions mentioned in the
I'LAN. How can anyone say that a bona fide controversy does not exist?

The Court is of the opinion that the declaratory judgment actic
is the best vehicle to solve the controversy herein as attested to by the
following language of the Court of Appeals in the case of New York Public
Interest Research Group, Inc. v. Carey, 42 N.Y.2d 527, 399 N.Y.S.
at page 623:

"...The need for judicial intervention is obvious when,
because of the actions of one of the parties, a dispute
arises as to whether there has been a breach of duty or
violation of the law. Then the courts can declare the
rights and obligations of the parties, and if a breach
is found, compel compliance, award damages or otherwise
order appropriate action to be taken.




Thac is the traditional, but not the only way in which

a genuine legal dispute may arise or be resolved by

the courts. For instance, when a party contemplates
taking certain action a genuine dispute may arisc before
any breach or violation has occurred and before there is
any necd or right to resort to coercive measures. In

such a case all that may be required to insure compliance
with the law is for the courts to declare the rights and
obligations of the parties so that thev may act accord-
ingly. That is the theory of thc declaratory judgment
actions authorized by CPLR 3001 (James v. Alderton Dock
Yards, 256 N.Y. 298, 176 N.E. 401; Siegel, Practicc
Commentaries. McKinney's Cons. Laws of N.Y., Book 7B, CPLR
3001, pp. 355 357; 3 Weinstein Korn Miller, N.Y. Civ.Prac.,
par. 3001.0.; Borchard Declaratory Judgments, 9 Brooklvn

L Rev., pp.1 3).

The controversy concerning LILCO's legal authority to implement
its PLAN is rcal and present. Resolution of the dispute will determine
what the police powers of the STATE entail and if those powers have been
usurped by LILCO's PLAN. The determination of LILCO's authority to imple-
ment the PLAN will have a significant bearing on its application fer an
operating license at Shoreham. The interests of the parties are clearly
at stake in this proceeding. The Court can not envision a better example
of a justiciable controversy which is ripe for a judicial determination
in a declaratory judgment action.

THE ISSUE

LILCO, as previously mentioned, moved to dismiss the complaints
pursuant to Section 3211(a)(7) of the CPLR on the ground that the com-
plaints fail to state a cause of action. LILCO contends tuat (1) 'New
York law does not prohibit it from performing the activities menticned in
the complaints; and (2) if state laws ''‘were construed as plaintiffs
allege, they would be preempted under the Supremacy Clause of the United
States Constitution and by federal statues and regulations."

The Court, at_ the behest of the ies, issued an order dated
Octoher 4, 1 WHI € € to be decided to that of LILCO's
legal authority to 1mp1emgﬁ;>1tshBLAN_under_LheNlawé\‘f””h _State of New
York, The parties have submitted the pleadings, transcripts of their oral
arguments before the Court, affidavits, the PLAN, volumingus briefs and
documents and there is no need to hold a hearing as none of the material

facts are in dispute.

A synopsis of the posture of the case to be decided by the Court
and the issue involved is described as follows:

LILCO, in order to obtain a license to operate its Shoreham
facility, must submit a plan for responding to a radiological accident
which the NRC finds is adequate and capable of being implemented. LILCO
has submitted a PLAN to deal with a radiological emergency at Shoreham.
The plaintiffs have challenged LILCO's legal capabilities to perform the
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functions contained in the PLAN and maintain that the PLAN amounts to a
usurpation of the STATE's police powers. The proposed functions are
undisputed and set forth at great length in LILCO's four volume PLAN. The
legality of LILCO's performance of these functions under the laws of

the State of New York is before this Court for a resolution.

THE POSITIONS

LILCO's bLasic premise for its view that it has a right to
implement the PLAN under the laws of the State of New York is found in
the following statement contained in the PLAN at P 1.4-1.8:

"(N)othing in New York State law prevents the utility

from performing the necessary functions to protect the
public. To the contrary, Article 2-B of New York State
Executive Law, Sce. 20.l.e, makes it the policy of the
State that State and local plans, organization arrangements,
and response capability "be the most effective that current
circumstanes and existing resources allow." "

This argument has been succintly advanced by counsel for LILCO
in his statements before this Court on January 15, 1985 and transcribed
at pages 26 and 27 of the minutes in the following concise manner:

"Under the LILCO view, as a private citizen or as a corporate
citizen, any action that I want to take of any type that is
not prohibited by law, or that does not threaten the health
of one of my fellow citizens, unless that action is expressly
prohibited by State law, that I've got a right to do it.
That's part of my rights as a citizen of this country, and
if 1 were a citizen of New York, it's part of my rights under
the New York constitution."

LILCO, in addition to this argument, also maintains that its
activities under the PLAN do not amount to an exercise of police power.
It bases its contention on two grounds. First, the PLAN ''does not propose
to, and will not, use force or the threat of force to compel obedience
to anyone or anything.'" Second, the essence of the STATE's police power
is "regulation' and the ablllty to incarcerate persons who engage in-pro-
hibited activity'" and LILCO 1s simply '"planning for and respondlng to a
radiological emergency' and ''not regulating an emergency response.

The plaintiffs' argument is rather simple. They maintain that
the activities which are to be performed by LILCO employees as delineated
in the PLAN are governmental functions and amount to a usurpation of the
STATE's police power and thus is prohibited under New York State Law.




THE STATE'S POLICE POWER

A resolution of the controversy herein necessarily involves a
discussion of the source, nature and exercise of the police power of the
STATE.

(a) THE SOURCE

In our system of government, the police power is an inherent
attribute and perogative of state sovereignty (Teeval Co. v. Stern,
301 N.Y. 346, Cert. den. 340 U.S. 876). The Tenth Amendement to the
Constitution of the United States specifically provides that the exercise
of the police power for the general welfare of the public is a right
reserved to the States (Brown v. Brannon, 399 F. Supp, 133, aff'd, 535 F 24
1249). This principle has been atffirmed by our Courts even before the turn
of the 1900's (See Nunn v. People of Illinois, 94 U.S. 113).

(b) THE NATURE

One cannot deny that the police power is the STATE's most essen-
tial power (People v. Bibbia, 262 N.Y. 259, aff'd, 291 U.S. 502). Nor
can one dispute-that the protection and safety of persons and property is
unquestionably at the core of the STATE's police power (Kelly v. Johnson,
425 U.S. 238). Our courts have continually and consistently ruled that the
protection of the public health and safety is one of the acknowledged pur-
poses of the police power of the STATE (Adler v. Deegan, 251 N.Y. 467;
Yonkers Community Development Agency v. Morris, 37 N.Y.2d 478, 373 N.Y.S.2d
112).

Y THE EXERCIS

Who_may exercise these police powgrs? Does a governmental sub-
division such as a county or town have an inherent right to exercise these
powers? Does a corporate entity such as LILCO have an inherent right to
exercise these police powers?

The acceptance of the cardinal rule, that the police power is an
inherent perogative of the STATE, can only lead to the conclusion that this
j’(ﬁpgﬂﬁx_gan_nnlymhe§g§g;gisedmhy,the\$IATE or by governmental subdivisions
upon whom the State Constitution or State laws confer such power. 1In fact,
municipal corporations, who are creatures of state law and whose sole
purpose is to perform governmental functions, have no inherent authority
to exercise police powers. These municipal corporations may only exercise
the police power which the State Constitution or the State Legislature con-
fers upon them (Rochester v. Public Service Commission, 192 Misc. 33,
83 N.Y.S.2d 436, aff'd. 17 A.D. 172, 89 N.Y.S.2Zd 545, aff'd.301 N.Y. 801;

People ex rel Elkind v. Rosenblum, 184 Misc. 916, 54 N.Y.S.2d aff'd.
A.D. . N.Y.S.2d 526).

POLICE POWER = POLICE POWER

A brief study of the PLAN, as outlined by this Court, indicates
the basic activities LILCO intends to perform in the event of a radiolocica
accident at Shoreham.
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It intends to declare an emergency and advise citizens of the
steps they should take to protect themselves. LILCO intends to manage
a major, full-scale evacuation of a 160 square mile area. It intends to
close public highways, re-route traffic and direct the flow of traffic.
The utility intends to decide upon and oversee steps to secure public
health within a fifty mile radius of the nuclear facility. LILCO intends
to oversee evacuation centers for more than 100,000 people. It intends
to decide when and in what fashion citizens may return to their homes
in previously contaminated areas.

LILCO maintains that these actions do not involve governmental
functions and that its proposed ''management' of the evacuation of the
residents of Suffolk County would not involve an exercise of the STATE's
police power. What is the basis of LILCO's assertion?

Two reasons are advanced by LILCO for its stance. First, LILCO
does not propose to use force or the threat of force to compel obedience
to its recommendations. Second, the essence of the STATE's police power
is regulation and the ability to incarcerate persons who engage in pro-
hibited activity. LILCO is merely planning for and responding to a radio-
logical emergency in carrying out the functions in the PLAN and not regu-
lating an emergency response.

The position taken by LILCO is untenable. The fact that LILCO
will not issue traffic tickets or arrest someone is of little significance
The exercise of governmental functions does not necessarily require the
imposition of penalties as indicated by the following language in the case
of Branden Shores, Inc. v. Incorporated Village of Greenwood Lake,

68 Misc.2d 343, 325 N.Y.S.2d 95/ at page 960:

"The term '"'police power' has often been defined as that
power vested in the Legislature to make, ordain and
establish all manner of wholesome and reasonable laws,
statutes and ordinances, with penalties or without, not
repugnant to the Constitution, as they shall judge to
be for the good and welfare of the commonwealth, and of
subjects of the same. Whatever affects the peace, good
order, morals and health of the community comes within
its scope."

Furthermore, the bold statement that the PLAN is devoid of any
coercion is incorrect. Does turning a two-way street into a one way stree
leave motorists free to drive as and where they wish? Likewise, does
parking LILCO vehicles in traffic lanes on the Long Island Expressway in
critical locations afford motorists a freedom of choice? 1Is a motorist
thus compelled to travel in accordance with the route set out in the PLAN?
Does LILCO REALLY believe that its declaration of an emergency and
evacuation on the emergency broadcast channel is any less compulsive
because the directive will not be enforced by a threat of incarceration?

LILCO's regulation theory is likewise without merit. It claims

that its own actions do not ''regulate emergency responses'' but rather
consist of "planning" for and 'responding'' to a radiological emergency.
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LIL.CO, in "planning'” for a radiolopical cmerpency would in offect he
performing functions that are governmental in nature. In "responding"
to a radiological emergency, the utility would undertake to perform acti-
vities that are reserved to the STATE and its political subdivisions.

In fact, the Courts of the State have recognized that the func-
tions LILCO intends to perform fall within the STATE's historic police
power. See, eg. Yonkers Communitv Development Agency v. Morris, 37 N.Y.:
478, 373 N.Y.S.2d 112 (1975), QER. dismisscd, 423 U.S. 1010 (1973)
(matters concerning the public ecalth, safety and welfare are within the
State's police power); Royce v. Rosasco, 159 Misc. 236, 287 N.Y.S. 692
(1936) (abatement of public emergencies is within State's policc power).
People v. Bielmeyer, 54 Misc.2d 466, 468-69, 282 N.Y.S.2d 797 (1967)

("It has long been recognized that the power to regulate and contrcl the
use of public roads and highways is primarily the exclusive prerogativc
of the States."); Tornado Industries, Inc. v. Town Board of Oyster Bay,
187 N.Y.S.2d 794 (1959) (control of traffic is a matter within the
police power); City of Utica v. Water Pollution Control Benrd, 6 App.Div.
340, 177 N.Y.S.2d %7 (I958), aff'd., 5 N.Y. 2d 164, 187 N.Y.5.2¢ 584 (19!
(control of water pollution is within the public power); See, rcnerally,
MN.Y. Const. Art. I, sec. 6, notes 681-902 (McKinncv)).

No amount of semantics can changce the true meaning of the
activities which LILCO proposes to perform in the event of a raliolerica:l
accident at Shorcham. No amount of ink can cover up or blot out the {fac:
that LINLCO's "intended functions” are inherently fovernmental in nature
and fall clearly within the ambit of the STATL's police powcr.

THE DELEGATION OF POLICL PQWERS

Does LILCO have any statutorv authority to exevcisc the anctil
contained in the PLAN? How are the STATLE's police powers delegated? i
anv of these powers been delegated to LILCO?

(a) TO LOCAL GOVERNMENTS

The COUNTY, TOWN and other local governmental subdivisions hav
been delegated ''mearly the full mcasure of the STATE's police power by
the State Constitution and various State statutes' (Hoctzer v. Countw
of Erie, 497 Supp. 1207). Article 9, Scction 2 of the Necw York Stare
Constitution is the primary source for the authority of local government
to excrcise the police power. Section 106.1la(l2) of the Municipal Home
Rule Law expressly delegates police power to governmental units by con-
ferring authority upon them to "provide for the well-bejing of persons
or property therein.'" Thus, these constitutional and statutory provisic
in of themselves, authorize the COUNTY and TOWN to exercise the STATE's
police power.

(b) TO PRIVATE CORPORATIONS

The Court has been unable to find any provisions in the State
Constitution or State statutes which authorize LILCO or any other priva
corporation to exercise any portion of the STATE's police power.

In fact, any attempted delegation of police power to LILCO would cnicunt
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to an unlawful delegation of governmental powers (See 20 N.Y. Jur. 2d,
"Constitutional Law' §183). A governmental unit can not bargain away

- its police power to a private party or organization (Beacon Syracuse
Associates v. City of Syracuse, 560 F. Supp. 188). Governmental functions
and responsibilities cannot be surrendered by contract where police power,
public safety and welfare are involved (Patrolmen's Benevolent Ass'n.

v. City of New York, 59 Misc.2d 556, 299 N,Y.S.2d 9806).

CORPORATE POWERS

LILCO is nothing more than a creature of the STATE. Corporations,
unlike natural persons, possess only those powers that have been conferred
upon them by the state of their incorporation (14 N.Y. Jur. 2d "Business
Relationships, §340). Corporate powers do not exist merely because they
are not expressly prohibited. A valid basis must be demonstrated for the
existence of a claimed contested power under the laws of the state under
which the corporation has been created. (See 6 Fletcher, Cyclopedia of
Corporations §2476 - 2486, Rev. Perm. ed. 1979).

The express powers which LILCO possesses are set forth in
Section 11 of the New York State Transportation Corporations Law and Sec-
tion 202 of the New York State Business Corporation Law. What express
powers does LILCO have as a direct result of these statutes?

Section 11 of the Transportation Corporation Law grants electric
corporations and gas and electric corporations the power to generate, ac-
quire and supply electricity for heat or power to light public streets,
places and buildings. In addition, such corporations are empowered to
acquire and dispose of necessary machines and to transmit and distribute
electricity through suitable wires and other conductors. Such corpora-
tions can use streets, public parks and public places to place their poles,
pipes and fixtures, but only with the consent of the municipal authori-
ties. These corporations also have power to acquire real estate, for
corporate purposes, but only in the manner prescribed by the eminent
domain procedure law. Thus, even in areas necessary to the conduct of
their businesses, utilities can act only under express legislative grants
of power and with the consent of municipalities.

Section 202 of the Business Corporation Law sets forth sixteen
general powers which are common to all corporations incorporated pursuant
to the laws of the State of New York. For example, the power to sue and
be sued, to hold property and to make contracts. .

Thus none of these express powers bestow upon LILCO the authority
to implement its PLAN. Nevertheless, LILCO is undaunted by its inability
to point to a specific grant of power in either the Transportation Corpora-
tions Law or the Business Corporation Law which would lend credence to its
claimed authority to implement the PLAN. Instead, LILCO seeks to rely on
"implied powers' which existed at common law and is now codified in Sec-
“tion 202 (a)(16) of the Business Corporation Law. The latter provides
that a corporation has "all powers necessary or convenient to effect its
corporate purposes.' LILCO states that one of its corporate purposes is
to create and sell electricity and thus it has the power to build or oper-
ate a power plant such as Shoreham. _The operation of Shoreham, according t«
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LILCO, is conditioned upon the existence of an adequate offsite emergency
plan, Thus LILCO reasons that it has the implied power to implement the
PLAN in furtherance of its corporate powers.

LILCO's view of the scope of implied corporate power has no
limit. Furthermore, it has no support in the cases which LILCO has put
forth as supporting its theories. For example, it cites the following
four cases which held:

1. That a corporation has implied power to make charitable
contributions for the benefit of the corporation and its employees
(Steinway v. Steinway & Sons, 17 Misc. 43, 40 N.Y.S. 718).

2. That a corporation operating a home for persons 60 years or
older has the implied power to admit a 59 year old (In Re Heims Estate,
166 Misc. 931, 3 N.Y.S.2d 134, aff'd. 255 A.D. 1007, 8 N.Y.S.2d 574).

3. That a construction company may also perform related -

professional engineering services (John B. Waldbilling, Inc. v. Gottfried,

22 A.D.2d 997, 254 N.Y.S.2d 924, aff'd. 16 N.Y.2d 773, 262 N.Y.S.2d 498).
4. That a corporation may make payments under a ''non-compete

agreement, provided such payments do not constitute a prohibited restraint
of trade (Leslie v. Lorillard, 110 N.Y. 519).

This Court can not fathom how LILCO expects to support its claim
of authority to declare an emergency and assume responsibility for the
evacuation of over 10,000 people on the basis of these cited cases.

Likewise, the Court is at a loss for LILCO's reliance upon a
1901 case, City Trust Safe Deposit and Surety Co. of Philadelphia v.
Wilson Manufacturing Co., 38 A.D. 271, 68 N.Y.S. 1004 for the proposition
that "it 1s difficult to say in any given case that a business act is not
within the powers of a corporation.'" Ironically, the Citv Trust case did
not even involve New York State Corporate Law. Defendant, a West Virginia
corporation, sought to avoid an indemnity agreement previously given.
It argued that its act was 'ulta vires' under the laws of West Virginia,
but it failed to offer any evidence as to the West Virginia Laws. The
court held that, absent such evidence, defendant could not avoid its
contractual obligation.

Does LILCO sincerely believe that a judge writing a decision in
1901 would have considered that the direction of traffic ér the declara-
tion of a public emergency constituted a '"'business act' as the term was
employed in the City Trust case?

LILCO is mistaken in its view that the power to undertake actior
necessary or convenient to effect its corporate purposes has no bounds.
A corporation lacks power, express or implied, to engage in activities
which are contrary to public policy (State of New York v. Abortion

Information Asencz, Inc., 37 A.D.2d 147, 330 N.Y.2d 927, aff'd. 30 N.Y.2d

. The implemntation of the PLAN amounts to an
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exercise of the police power. The latter can only be exercised by the
STATE and upon proper delegation, the municipalities. The exercise of such
power by LILCO would accordingly violate the public policy of this state.

THE EXECUTIVE LAW
ARTICLE ZB

LILCO claims that the activity which it proposes to take under
its PLAN is directly supported by New York State Executive Law, Article 2B.
This law is entitled '"'State and Local Natural and Man-Made Disaster Pre-
paredness' and is found in Sections 20 - 29 of the Executive Law.

What was the intention of the Legislature in enacting this law?
What does the law provide.

Article 2B of the Executive Law involves the distribution of
powers held by the Executive Branch of State Government. It clearly
expresses the intention of the Legislature to confer the STATE's power to
plan for and to respond to disaster situations solely upon State and local
government. It establishes a framework for state and local co-operation
in planning and preparing for emergency responses to all kinds of disasters
including nuclear accidents. Thus, this Statute creates a state agency,
the Disaster Preparedness Commission (DPC) to coordinate state and local
emergency responses. This legislation authorizes each county and city to
plan for disasters and delegates authority to STATE and local officials
to effectuate these functions.

The Court, no matter how many times it has read and re-read
Article 2B, could not find any authorization for LILCO, express or implied,
to exercise the STATE's police powers in emergency situations. What is
the basis of LILCO's claim that Article 2B of the Executive Law authorizes
it to implement its PLAN?

LILCO rests its claim of authority upon two sub-paragraphs,
Section 20-1(a) and Section 20-1(e) contained in the statement of policy
that constitutes the preface to Article 2B. Section 20 of Article 2B
of the Executive Law provides as follows:

""§20. Natural and man-made disasters; policy, definitions

1. It shall be the policy of the state that:

a. local government and emergency service organizations
continue their essential role as the first line of defense
in times of disaster, and that the state provide appro-
priate supportive services to the extent necessary;

b. 1local chief executives take an active and personal role
in the development and implementation of disaster prepared-
ness programs and be vested with authority and responsibil-
ity in order to insure the success of such programs;

c¢. state and local natural disaster and emergency response
functions be coordinated in order to bring the fullest pro-
tection and benefit to the people;
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d. state resources be organized and prepared for immed-
iate effective response to disasters which are beyond
the capability of local governments and emergency service
organizations; and

e. state and local plans, organizational arrangements,
and response capability required to execute the provisions
of this article shall be the most effective that current
circumstances and existing resources allow.

2. As used in this article the following terms shall have
the following meanings:

a. '"disaster' means occurrence or imminent threat of wide
spread or severe damage, injury, or loss of life or property
resulting from any natural or man-made causes, including,

but not limited to fire, flood, earthquake, hurricane, tor-
nado, high water landslide, mudslide, wind, storm, wave action,
volcanic activity epidemic, air contamination, blight, drought,
infestation, explosion, radiological accident or water contam-
ination.

b. ''state disaster emergency' means a period beginning with
a declaration by the governor that a disaster exists and end-
ing upon the termination thereof.

c. "municipality'" means a public corporation as defined in
subdivision one of section sixty-six of the general construc-
tion law and a special district as defined in subdivision
sixteen of section one hundred two of the real property tax
law.

d. "commission' means the disaster preparedness commission
created pursuant to section twenty-one of this article.

e. ''emergency services organization' means a public or pri-
vate agency, organization or group organized and functioning
for the purpose of providing fire, medical, ambulance, rescue
housing, food or other services directed toward relieving
human suffering, injury or loss of life or damage to property
as a result of an emergency, including non-profit and govern-
mentally-supported organizations, but excluding governmental
agencies.

f. '"chief executive'" means:
(1) a county executive or manager of a county;
(2) in a county not having a county executive or manager,
the chairman or other presiding officer of the county
legislative body;
(3) a mayor of a city or village, except where a city or vil-
lage has a manager, it shall mean such manager; and
(4) a supervisor of a town, except where a town has a
manager, it shall mean such manager.




This Section states general STATE policies including the proposi-
tion that "local government and emergency service organizations continue
their essential role as the first line of defense in times of disaster" and
that the STATE shall provide appropriate supportive services to the extent
necessary. This policy statement, contrary to LILCO's assertions, does
not explicitly or implicitly authorize private corporations to exercise
police powers in the event of a nuclear accident.

Section 20-1(a) acknowledges the role of private groups called
"emergency service organizations' in providing :services directed toward
relieving human suffering, injury or less of life or damage to property”
such as fire, medical, ambulance, food, housing and similar rescure ser-

vices.

These private emergency service organizations have not been dele-
gated in any way, shape, manner or form to the governmental functions which
the PLAN contemplates. The Legislature, if it intended to delegate the
broad-scale powers LILCO claims, would have done so in clear explicit
language in the substantive portions of Article 2B which presently only
confer these powers upon state and local governments.

CONCLUSION

These declaratory actions which arise out of LILCO's attempt to
secure approval of its utility sponsored PLAN clearly present a justi-
ciable controversy and the complaints do state a cause of action. The
limited issue of LILCO's authority to implement its PLAN under the laws
of the State of New York does not involve nay disputed questions of fact.

LILCO, as previously mentioned, intends to execute the PLAN
solely with its own employees and intends to carry out activities which
are inherently governmental in nature. These powers have been solely con-
ferred upon the STATE and its political subdivisions. LILCO, a pri.-ate
corporation, is a creature of state law and only has those powers which the
STATE has conferred upon it. These powers, express or implied, do not
include the right to exercise governmental functions.

There is a paradox which is present in this controversy and
involves the philosophy of the creation of our government. In order to
recognize this paradox, one must examine the philsophy of our founding
fathers in creating our government.

The political ideas behind the Declaration of Independence and
the Constitution were not the sole inventions of the founding fathers.
Franklin, Jefferson, Madison and other colonial leaders were learned and
widely read men, steeped in the ideas of the English political philsophers.
The most influential of these philosophers upon the founding fathers was
John Locke (See Clinton Rossiter, "1787: The Grand Convention'",
[{MacMillan, 1966]).

Locke, an avid opponent of the divine right theory of government,
put forth his ideas about the creation, purpose and powers of government
in his "Treatise of Civil Government'" writtem in 1689. His ideas, for
the purpose of this discussion, may be summarized as follows:
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1. 1Individuals originally existed in a state of nalure.
Each individual had the right to do whatsoever was necessary for his
preservation and the right to pnish those who committed crimes against
the laws of nature. Locke called these rights the "supreme powcr'.

2. The weak were at the mercy of the strong in the state of
nature. Each individual, because of the situation, entered into a
"social contract' with every other individual and this social contract
resulted in the creation of a civil society or community. The "supreme
power" is surrendered by each individual to the community.

3. The community is created for the purposc of establishing a
government, which is accomplished by means of a trust. This means that
government only enjoys a '"fiduciary power'". Thus the community does rnot
surrender the ''supreme power but merely entrusts it to government.

4. The powers of government are limited. Government is accou
able to the community. The community, if government breaches its trust,
had a right to "appeal to the heavens'. This latter phrase meant the rig
of revolution (our founding fathers substituted the right to change
governments by means of a free election for Locke's right of revolution).

What is the paradox?

The STATE and COUNTY would be breaching their "fiduciary' duty
to protect the welfare of its citizens if they permitted a private corpor
tion to usurp the police powers which were entrusted solely to them by
the community. LILCO has to realize that this is a government of law anc
not of men or private corporations (See John Adams '"Draft Massachusetts
Constitution, Declaration of Rights, ART NXX, 1779).

On the other hand, the STATE and COUNTY maintain that they
exercised their police powers in order to protect the community in their
determination not to adopt or implement any emergency plan for Shoreham
because of the "impossibility' to have a ''safe evacuation" in case of a
nuclear accident. LILCO asserts that this position is nothing more than
a "sham'" and amounts to a breach of the STATE's and COUNTY's duty to pro-
tect the citizens in case of a nuclear accident at Shoreham as envisionec
by Article 2B of the Executive Law. LILCO is in effect reminding the
STATE and COUNTY governments that ''Non est Princeps Super Leges, Sed Lege
Supra Principem" (The Prince is not above the Laws, but the Laws above
the Prince, Pliny the Younger, '"Panegyric of Trajan' Sec. 65 100 A.D.).

There is no need to resort to a revolution og the usurpation ¢
governmental powers by LILCO if there has in fact been a brecach of a trus
by the STATE and COUNTY. LILCO can test this matter in another tribunal
by commencing an action in the nature of a writ of mandamus or in the are
of public opinion which manifests itself by the results of an election.

Settle judgment on notice. p 5 .
W/‘%'ﬂ“ ~ Codin

J.S.C.
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THE WHITE HOUSE

WASHINGTONR

January 22, 1986

MEMORANDUM FOR FRED F. FIELDING

Y A

FROM: JOHN G. ROBERTS?;’}/’f“)(. .

SUBJECT: Shoreham Nuclear Plant

The Long Island Lighting Company (LILCO) owns the Shoreham
Nuclear Power Plant, and is seeking an operating license from
the Nuclear Regulatory Commission (NRC). Before issuing such a
license, the NRC requires that an emergency evacuation plan be
prepared and tested in an exercise. Local government officials
typically participate in such exercises. The government of
Suffolk County, in which Shoreham is located, however, is
strongly opposed to the plant and has refused to participate in
the required exercise. The NRC and LILCO thereupon scheduled an
exercise for February 13, with NRC officials to "stand in" for
state and local government officials, while not, of course,
actually exercising any of their powers during the test. The
County responded by passing an ordinance making it a crime for
anyone to play the role of a state or government official in
such a test.

LILCO and all the Federal agencies involved -- the NRC, FEMA,

and the Department of Energy -- want to proceed with the Feb-
ruary 13 test. The Justice Department has prepared a letter

(Tab A) to the Suffolk County Executive, seeking assurances that
the ordinance will not be applied to Federal officials partici-
pating in the test, suggesting (without citing the Supremacy
Clause) that a local ordinance cannot block the Federal regu-
latory scheme mandated by Congress. The NRC has also prepared a
letter (Tab B), explaining how the test will be conducted. The
difficulty -- and the reason Justice and the NRC have raised

this with us -- lies in an October 11, 1984 letter (Tab C) from
the President to Representative William Carney (R-NY), reiterating
an assurance in an October 2, 1984 letter (Tab D) to Carney from
then Secretary of Energy Hodel, to the effect that "this Adminis-
tration does not favor the imposition of Federal Government
authority over the objections of state and local governments in
matters regarding the adequacy of an emergency evacuation plan
for a nuclear power plant such as Shoreham."

In my view, the President's letter should not preclude Justice's
letter, or -- what will be necessary if there is no adequate
response to the Justice letter -- a lawsuit seeking an injunction
against enforcement of the county ordinance. The county officials
are resisting any plan for emergency evacuation, and any test to
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determine the adequacy of any plan. This is different from
raising specific objections to a plan, and having those
objections overridden by Federal authority. Nor can the
President's letter be fairly interpreted as waiving the
Supremacy Clause. If you agree, I will advise Justice that we
have no objection to their letter. I will also alert Legis-
lative Affairs and Political Affairs, so they can prepare for
any reaction from Representative Carney.

Justice and NRC have emphasized that a prompt reply from our

office is essential ASAP, since Lowell Jensen is going to the
Hill at 11:00 a.m. and is expecting questions on this.

Agree Disagree

L e .
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By Robert Fresco I

Legal experts said yesterday t
Suffoglk Coxtl::ty and the federal gov-
ernment may be moving toward a his-
toric constitutional fight over an
evacuation plan for the Shoreham nu-
clear power plant, but they differed
over which side is likely to win.

The issue, they said, is one that has
led to key court decisions and political
battles almost since the United States
Constitution was approved nearly 200
years ago — federal power versus
state and local rights. ) .

It is a classic [case),” said Monroe
H. Freedman, a professor at Hofstra
Law School and a Constitutional law
expert, a sentiment echoed by ot.l.me,r
experts. "And if it gets litigated, it's
likely to get into all the . . . case law
books.” - )

Specifically, the battle is over 8 new
law passed by Suffolk that attempts to
block a drill next month of an evacua-
tion plan for the plant by prohibiting
any person fl'rom assummdnﬁ the role of a

ty employee 1n & .

couthxlg Btatg ay;xd Suffolk have refused
to participate in emergency planning,
claiming that the area around Shore-
ham cannot be evacuated safely in the
event of a nuclear accident. As a re-
sult, Long Island Lighting Co., Shore-
ham’s owner, submitted an emergency
plan to the Nuclear Regulatory Com-
mission that uses company employees
in key roles instead of government
workers. . .

Despite decisions saying _that
LILCO does not have the authority to
implement its plan, the Federal
Emergency Management Agency, at
the NRC’s request, scheduled the
Feb. 13 drill in which the roles 9f
some state and county officials will

be played by federal employees.

Last week, in a letter to County Ex-
ecutive Peter F. Cohalan, Assistant
U.S. Attorney General ‘Richard K.
Willard warned that forbidding the
role-playing would be an “impermissi-
ble obstruction” of federal law under
the Atomic Energy Act.

Neither Williard’s office nor LILCO
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Constitutional Issues Loom in

t Fight
officials would comment yesterday. -
“We're letting our letter [to Cohalan]
do the speaking,” said U.S. Justice De-
partment spokeswoman Amy Brown.

She pointed to a reference in the letter
that said federal regulation of atomic

energy is in the “national interest. . . :

to protect the health and safety of the
public.”

But Herbert Brown, Suffolk’s attor-
ney on Shoreham, said the federal gov-
ernment has no right under the
Constitution to override the county
role. Emergency planning is part of
the police function, which is a “funda-
mental element of sovereignty,” re-
served to state and local government,
he said.

“We're saying it’s a usurpation of
the 10th Amendment,” said Fabian

Palomino, Gov. Mario Cuomo’s coun-
sel on Shoreham. He explained that
the 10th Amendment to the Consti-
tution reserves to the states all pow-
ers not given to the federal
government. .

James Sundquist, a constitutional
expert on the staff of the Brookings In-
stitution, a Washington, D.C. think
tank, disagreed with Palomino. He
said that federal courts have decided

* most battles between Washington and

state and local governments in favor of
the federal government.

“1 don’t think there's anything left
of the 10th Amendment,” Sundquist
said. "If I were a betting man, I'd bet
the court would look on it [the new
Suffolk law] as an obstruction to the
proper exercise of a federal function.”

Freedman was not so sure. "I cer-
tainly have doubts. I would want to be
shown something that clearly demon-
strates a Congressional intent to pre-
empt state authority and traditional
powers,” he said. ’

Under the standard interpretation of
the Constitution, “health, safety and
welfare of the people is. . . ordinarily
within the control of local govern-
ment,” Freedman said. To override
that, you need a more specific federal
law than one which says, "that atomic

. energy. . .isinthe nationalinterest.”
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'N-Plant Drill

By Rick Brand . - S
The U.8. Justice Departinent said yesterday that.

Suffolk County officials would be violating federal -
" law if they bar federal officials from playing the role .
of county officials in next month’s drill of the Shore-,

ham evacuation plan. ' :

. sIna letter to County Exscutive Peter F. Cohalan, |
Richard K. Willard, essistant attorney general for °

the civil divison, said that exercise of a local law
forbidding such role-playing with county permission
would be an “impermissible obstruction” of federal
law under the Atomic Energy Act.

The department’s letter is the second in as mny

"days concerning Suffolk’s recently enacted law, .

which also prohibits unauthorized simulation of po-
lice powers in an emergency drill. On Thursaday, at-
torneys for the Federal Emergency Management
Agency and the Nuclear Regulatory Commission
said their agencies would not “infringe on any legiti-
mate police powers” and said they intend to

- .out the drill scheduled for Feb. 13. . .

Because of the federal agencies’ concern over the
law’s interpetation, Willard said, “We have been dis- -

cussing with the agencies the possibility of legal ac-
tion.”

‘nal misdemeanor.” . )

"We do not intend to subject federal employees or
others involved in the exercise to confirm the safety
of a nuclear plant to criminal prosceution,” he said.

Herbert Brown, Suffolk’s attorney on Shoreham,
said, "We appreciate having the views of the federal

government. I'm sure they will be considered by the

legislature in due course.” :

Last week, Long Ialand Lighting Co. filed papers -
challenging the new local law in court. At the same -
time, it asked the county legislature to approve the
federally-sponsored drill. The county plans to set &

hearing date next week to determine if it will allow

LILCO to conduct the drill of its emergency plan, .

which uses utility workers instead of government
employees in key roles because Suffolk and New
York State have refused to participate. '

. FEMA and the Nuclear Regulatory Commission

say that some federal employees will play the part of
&te and local o{ﬁgia!s_ but not actually‘exerciu lo-

N

;. In his letter, Willard asked that the county indi- -
eate by Jan. 30 "whether you intend to treat this ~
exercise and the role-playing it involves as a crimi- .

cal police powers. LILCO needs to successfully com-
;Plete an emergency drill in order to get a
: col.‘nmmam:mlt al license for the Shoreham nuclear power
.p . . . L . . . .
~ Reps. Thomas Downey (D-Amityville) and Rob-
. ert Mrazek (D-Centerport) sent a letter to President
Ronald Reagan yesterday asking that the drill be
“canceled to avoid a "needless confrontation” be- -
tween federal and Suffolk County officials. After
hearing of Willard's letter, Downey said, "Now we
have the Justice Department interpreting the law

. saying FEMA has a greater respoﬁsibility for pro-

. tecting health and safety than the state and local

* government. That’s preposterous on its face.”

Downey said he feared that the controversy

: would escalate "a most serious confrontation™ of

" state and local government. “It’s going to be a big,
national issue before its over,” hq.md!.lg,ﬂmtborpldge

is going to back down.” '

Earlier in the week, Ser. Alfonse D’Amato (R-.
N.Y.) aleo criticized the drill, calling it a “usurpe-
tion” of the righta of the state and local authorities.
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U.S. Department of Justice

Civil Division

Office of the Assistant Attornev General Washington, D.C. 20530

JAN 23 1986

Honorable Peter F. Cohalan
Suffolk County Executive
H. Lee Dennison Building
Veterans Memorial Highway
Hauppauge, New York 11788

Dear Mr. Cohalan:

As you are aware, the Nuclear Requlatory Commission ("NRC"),
in conjunction with the Federal Emergency Management Agency
("FEMA") and the Department of Energy, have scheduled for
February 13, 1986 an emergency planning exercise for the
Shoreham Nuclear Power Plant ("Shoreham") located in Suffolk
County, New York. The Long Island Lighting Company ("LILCO") is
presently the holder of a federal low-power operating license at
Shoreham and is seeking approval for a full-power operating
license. In order for LILCO to obtain approval for such a
license, the NRC requires, inter alia, that an emergency plan be
developed and that NRC and FEMA conduct an exercise to
demonstrate the effectiveness of the plan. See 10
C.F.R. § 50.47 and Part 50, Appendix E. These important federal
requirements are mandated by the Atomic Energy Act because
Congress has found that, with respect to the utilization of
atomic enerqgy, it is in the "national interest . . . to protect
the health and safety of the public." 42 U.S.C. §& 2012(e).

I understand that Suffolk County has adopted an ordinance,
Suffolk Local Law No. 2-86, which could be interpreted to
prohibit federal officials from simulating the role of county
officials in any such test, or participating in a test in which
someone else was engaging in such role-playing. Such an inter-
pretation would constitute an obstruction to the achievement of
a congressionally mandated purpose or objective under the Atomic
Energy Act. Because of their concern over any possible
frustration of these important federal interests, particularly,
the congressional mandate to protect the public health and
safety from radiological hazards, we have been discussing with
the agencies the possibility of legal action. I feel confident
that, once the county understands the context of the test in the
federal licensing scheme and the nature of the federal
participation, litigation can be avoided. Toward that end, and
in the interest of federal, state and local comity, the federal



agencies involved in the test are forwarding to you a
description of the upcoming exercise. 1In addition, we have been
advised that LILCO has already submitted to you their
description of the February 13, 1986 exercise.

The test is to be supervised and conducted by FEMA. No
state or county functions will be exercised by any federal
personnel during the upcoming test. No LILCO employee will be
performing any state or county functions, Indeed, as the NRC
made clear in requesting FEMA to schedule and conduct the
exercise, the upcoming test will comply with all state and
county laws which limit the exercise of certain functions to
state or county personnel. It will not, and is not intended to,
infringe any legitimate police powers of Suffolk County. 1In
sum, the test involves federal employees playing the part of
local and/or state personnel, and LILCO employees and other
individuals acting out their roles under a simulated exercise.
Of course, if the county and/or state decides to participate in
the exercise, participation which has long been sought and is
welcome now, there would be no need for role-playing of local
and/or state petrsonnel. In any event, no action will be taken
which would require the actual exercise of local police powers,

As stated above, the NRC is requiring this exercise to
fulfill the congressionally mandated objective under the Atomic
Energy Act of ensuring that the public health and safety is
protected by any decision that the NRC makes on LILCO's
application. In order to carry ouft this important federal
function, the NRC is granted specific statutory authority to
obtain information through such studies and investigations which
it deems necessary and proper. See, e.g., 42 U.S.C.

§ 2201c. Similarly, FEMA has a congressional mandate to conduct
such an exercise at the request of the NRC at 42 U.S5.C. §§ 5131
& 5201; 50 U,S.C. 2253(g); 44 C.F.R. Part 350,

For the reasons catlined above and because of the imminence
of the February 13th date, the agencies are continuing their
preparations for the exercise. However, we do not intend to
subject federal employees or others involved in this exevcise to
confirm the safety of a nuclear power plant to criminal
prosecution, however unwarranted. We therefore request that you
respond by January 30, 1986, indicating whether you intend to
treat this exercise and the role-playing it involves as a
criminal misdemeanor. 1In light of the advance preparation
needed to perform this exercise, we need such a prompt response
to be assured that you will not be implementing this ordinance
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The attached was Federal Expressed to Suffolk County
yesterday. It should be delivered before 10:30 today.

We are making no public comment about this letter until
after noon in order that the intended recipients, our
Commissioners, and our Congressional oversight receive it
first.
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Januar} 22, 1986

Honorable Peter F. Cohalan
Suffolk County Executive
H. Lee Dennison Building
Veterans Memorial Highway
Hauppauge, New York 11788

Dear Mr. Cohalan:

On January 16, 1986, Suffolk County Local Law 2-86 became
effective, That law, entitled "A Local lLaw Concerning the
Protection of Police Powers Held by the County of Suffolk"
purports to reguire Suffolk County Legislature approval of
certain tests or exercises for responding to emergency
situations., The law obviously is designed to apply to the
upcoming February 13, 1986 scheduled emergency planning
exercise for the Shoreham Nuclear Power Plant. This
exercise will include not only federal government
participants from the Nuclear Regulatory Commission ("NRC"
or "Commission"), the Federal Emergency Management Agency
("FEMA"), the Department of Energy, the Department of
Commerce, the Environmental Protection Agency, the
Department of Health and Human Services, the Department of
Transportation, and the Department of Agriculture, but also
employeas of the Long lsland Lighting Co., ("LILCO"), the
holder of a Commission low-power operating license,

We have no desire for a confrontation with Suffolk County
over Local Law 2-86. To the contrary, we would welcome a
reversal of Suffolk County's opposition to the upcoming
exercise and its participation in that important information
gathering function. The NRC has requested FEMA to conduct
that exercise to enable the Commission to gain facts that
will assist it in evaluating aspects of LILCO's emergency
plan and in determining whether that plan provides
reasonable assurance that adequate protective measures can
and will be taken in the event a radiological emergency were
ever to occur at Shoreham. This important task could be
done more efficiently and effectively were Suffolk County to

participate in the exercise, as have other local communities
surrounding the more than 100 nuclear power plants in
operation or clese to operation in this country, Moreover,
were Suffolk County to participate in the upcoming exercise,
any legitimate concerns over either infringement of its
police powers during the exercise or lack of information
about the exercise would obviously be satisfied,

Regardless of the County's decision concerning participation
in the February 13 exercise, however, its concerns over that
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exercise are not justified: the County's police powers will
not be impinged in any way and we have no desire to
unreasonably withhold information concerning the upcoming
exercigse from the County, We are hopeful that, once the
County understands the context of the test in the federal
licensing scheme and the nature of the federal
participation, a confrontation can be avoided. Toward that
end we want to advise you about the upcoming exercise. We
understand that LILCO has also submitted a description of
the February 13, 1986 exercise for your information.

The exercise is to be supervised and conducted by FEMA at
the request of the NRC, No State or County functions will
be performed by any federal personnel during the upcoming
exercigse. No LILCO employee will be, or appear to be,
performing any State or County functions, Indeed, as the
NRC made clear in requesting FEMA to schedule and conduct
the exercise, the upcoming test will comply with all State
and County laws which limit the exercise of certain
functions to State or County personnel. Although, as
explained below, federal personnel will, to a limjted
degree, play the roles of certain State and County
officials, this limited role=-playing will not, and is not
intended to, infringe on any legitimate police powers of
Suffolk County.

The LILCO Transition Plan for Shoreham provides for the lead
role for offsite emergency response to be administered by
the Local Emergency Response Organization ("LERO"), an
organization comprised of primarily utility employees. In
the upcoming Shoreham exercise, FEMA intends to observe, by
examination of facilities, plans, and communications, but
not by interacting with the affected public, a number of
LERO primary response capabilities. Specifically, FEMA
plans to observe the following facilities and/or activities:

LERO Emergency Operations Center
Emergency Operations Facility
Emergency News Center

Reception Center

Congregate Care Centers
Emergency Worker Decontamination
General Population Bus Routes
School Evacuation

Special Facilities Evacuation
Mobility Impaired at Home

Route Alerting

Traffic Control Points
Impediments to Evacuation
Radiological Monitoring
Accident Assessment

* * ¥ % % ¥R % % F R %% %
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In addition to the above areas, FEMA will evaluate the part
of the plan which provides for possihle New York State
and/or Suffolk County involvement in response to a
radiological emergency. The LILCO Plan in part states that:

The role of Suffolk County, should it decide to become
invelved in the response to a radiological emergency,
either because the Governor orders it to do so or
because the County Executive so chooses, will be for
the various members to participate to the extent to
which they are qualified by reason of prior training or
axperience.

In order to test this aspect 0f the plan and to add more
realism to the exercise, should neither Suffolk County or
New York officials choose to participate, federal employees
will play the role of such officials during the exercise.
Through this role-playing, the NRC is attempting to more
effectively evaluate LERO's capability (1) to accommodate
the presence of State and local officials, (2) to support
those cfficials using the resources available through LEROQ,
and (3) to provide those officials with gufficient
information to carry out their State and County
responeibllities. These "actors," however, will be
instructed not to play decisionmaking roles, not toc assume
any command and control authority, not to interact with
members of the public so as to lead anyone to believe that
they are actually County officials, and not to actually
perform any State or local functions, which are exclusively
reserved to State or County officials by State or County
laws. The basgis for the number of actors to be used in this
aspect of the exercise and the detailed instructions they
will be provided are based, primarily, on New York State
plans for other nuclear power plants and the manner in which
New York State personnel and other counties have
participated in other New York facility exercises,

As is clear from the above description, the February 13
Shoreham exercise 18 not intended to, nor will it, infringe
on any lawful County interest, As stated above, the NRC is
requiring this exercise to fulfill the congressionally
mandated objective under the Atomic Energy Act of ensuring
that the public health and safety is protected by any
decision that the NRC makes on LILCO's application. 1In
order to carry out this important federal function, the NRC
is granted specific statutory authority to obtain
information through such studies and investigations which it
deems necessary and proper. See, e.g., 42 U.S.C. § 220lc.
Similarly, FEMA has a congressional mandate to conduct such
an exercise at the request of the NRC. 42 U,.5.C. §§ 5131 &
5201; 50 U.s.C. § 2253(g); 44 C.F.R. Part 350,
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We would welcome a Suffolk County decision to participate

in the Shoreham exercise. In our view the public only loses
by your refusal to help the NRC and FEMA perform their
federally mandated functions. Regardless of your decision,
however, it is NRC's intention that FEMA continue to plan
for and conduct the upcoming February 13 exercise in order
to fulfill our federal responsibilities.

Sincerely,

o A 176 (Hie

Herzel H. E. Plaine

General Counsel

United States Nuclear
Regulatory Commission

)
‘}"V'Z';I” L) W
“ George ‘W. Watson

Acting General Counsel
Federal Emergency
Management Agency




THE WHITE HOUSE

WASHINGTONMN

January 22, 1986

MEMORANDUM FOR FRED F. FIELDING

A

FROM: JOHN G. ROBERTS e

.. SUBJECT: Shoreham Nuclear Plant

The Long Island Lighting Company (LILCO) owns the Shoreham
Nuclear Power Plant, and is seeking an operating license from
the Nuclear Regulatory Commission (NRC). Before issuing such a
license, the NRC requires that an emergency evacuation plan be
prepared and tested in an exercise. Local government officials
typically participate in such exercises. The government of
Suffolk County, in which Shoreham is located, however, is
strongly opposed to the plant and has refused to participate in
the required exercise. The NRC and LILCO thereupon scheduled an
exercise for February 13, with NRC officials to "stand in" for
state and local government officials, while not, of course,
actually exercising any of their powers during the test. The
County responded by passing an ordinance making it a crime for
anyone to play the role of a state or government official in
such a test.

LILCO and all the Federal agencies involved -- the NRC, FEMA,

and the Department of Energy -- want to proceed with the Feb-
ruary 13 test. The Justice Department has prepared a letter

(Tab A) to the Suffolk County Executive, seeking assurances that
the ordinance will not be applied to Federal officials partici-
pating in the test, suggesting (without citing the Supremacy
Clause) that a local ordinance cannot block the Federal regu-
latory scheme mandated by Congress. The NRC has also prepared a
letter (Tab B), explaining how the test will be conducted. The
difficulty -- and the reason Justice and the NRC have raised

this with us -- lies in an October 11, 1984 letter (Tab C) from
the President to Representative William Carney (R-NY), reiterating
an assurance in an October 2, 1984 letter (Tab D) to Carney from
then Secretary of Energy Hodel, to the effect that "this Adminis-
tration does not favor the imposition of Federal Government
authority over the objections of state and local governments in
matters regarding the adequacy of an emergency evacuation plan
for a nuclear power plant such as Shoreham."

In my view, the President's letter should not preclude Justice's
letter, or -- what will be necessary if there is no adequate
response to the Justice letter -- a lawsuit seeking an injunction
against enforcement of the county ordinance. The county officials
are resisting any plan for emergency evacuation, and any test to
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determine the adequacy of any plan. This is different from
raising specific objections to a plan, and having those
objections overridden by Federal authority. Nor can the
President's letter be fairly interpreted as waiving the
Supremacy Clause. If you agree, I will advise Justice that we
have no objection to their letter. I will also alert Legis-
lative Affairs and Political Affairs, so they can prepare for
any reaction from Representative Carney.

Justice and NRC have emphasized that a prompt reply from our

office is essential ASAP, since Lowell Jensen is going to the
Hill at 11:00 a.m. and is expecting gquestions on this.

Agree Disagree




U.S. Department of Justice

Civil Division

Office of the Assistant Attorne General Washington, D.C. 20530

Honorable Peter F. Cohalan
Suffolk County Executive
H. Lee Dennison Building
Veterans Memorial Highway
Hauppauge, New York 11788

Dear Mr. Cohalan:

As you are aware, the Nuclear Regulatory Commission ("NRC"),
in conjunction with the Federal Emergency Management Agency
("FEMA") and the Department of Energy, have scheduled for
February 13, 1986 an emergency planning exercise for the
Shoreham Nuclear Power Plant ("Shoreham") located in Suffolk
County, New York. The Long Island Lighting Company ("LILCO") is
presently the holder of a federal low-power operating license at
Shoreham and is seeking approval for a full-power operating
license. 1In order for LILCO to obtain approval for such a
license, the NRC requires, inter alia, that an emergency plan be
developed and that NRC and FEMA conduct an exercise to
demonstrate the effectiveness of the plan. See 10
C.F.R. § 50.47 and Part 50, Appendix E. These important federal
requirements are mandated by the Atomic Energy Act because
Congress has found that, with respect to the utilization of
atomic energy, it is in the "national interest . . . to protect
the health and safety of the public." 42 U.S.C. § 2012(e).

I understand that Suffolk County has adopted an ordinance,
Suffolk Local Law No. 2-86, which could be interpreted to
prohibit federal officials from simulating the role of county
officials in any such test, or participating in a test in which
someone else was engaging in such role-playing. Such an inter-
pretation would constitute an obstruction to the achievement of
a congressionally mandated purpose or objective under the Atomic
Energy Act. Because of their concern over any possible
frustration of these important federal interests, particularly,
the congressional mandate to protect the public health and
safety from radiological hazards, we have been discussing with
the agencies the possibility of legal action. I feel confident
that, once the county understands the context of the test in the
federal licensing scheme and the nature of the federal
participation, litigation can be avoided. Toward that end, and
in the interest of federal, state and local comity, the federal




agencies involved in the test are forwarding to you a
description of the upcoming exercise. 1In addition, we have been
advised that LILCO has already submitted to you their
description of the February 13, 1986 exercise.

The test is to be supervised and conducted by FEMA. No
state or county functions will be exercised by any federal
personnel during the upcoming test. No LILCO employee will be,
or appear to be, performing any state or county functions.
Indeed, as the NRC made clear in recuesting FEMA to schedule and
conduct the exercise, the upcoming test will comply with all
state and county laws which limit the exercise of certain
functions to state or county personnel. It will not, and is not
intended to, infringe any legitimate police powers of Suffolk
County. In sum, the test involves federal employees playing the
part of 1local and/or state personnel and LILCO employees and
other individuals acting out their roles under a simulated
exercise, Of course, if the county and/or state decides to
participate in the exercise, participation which has long been
sought and is welcome now, there would be no need for role-
playing of local and/or state personnel. 1In any event, no
action will be taken which would require the actual exercise of

local police powers.

As stated above, the NRC is requiring this exercise to
fulfill the congressionally mandated objective under the Atomic
Energy Act of ensuring that the public health and safety is
protected by any decision that the NRC makes on LILCO's
application. 1In order to carry out this important federal
function, the NRC is granted specific statutory authority to
obtain information through such studies and investigations which
it deems necessary and proper. See, e.g., 42 U.S.C.

§ 220lc. Similarly, FEMA has a congressional mandate to conduct
such an exercise at the request of the NRC at 42 U.S.C. §§ 5131
& 5201; 50 u.S.C. 2253(g); 44 C.F.R. Part 350.

For the reasons outlined above and because of the imminence
of the February 13th date, the agencies are continuing their
preparations for the exercise. However, we do not intend to
subject federal employees or others involved in this exercise to
confirm the safety of a nuclear power plant to criminal
prosecution, however unwarranted. We therefore request that you
respond by January 24, 1986, indicating whether you intend to

treat this exercise and the role-playing it involves as a
criminal misdemeanor. In light of the advance preparation
needed to perform this exercise, we need such a prompt response
to be assured that you will not be implementing this ordinance
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in a manner that constitutes an impermissible obstruction to the
congressionally mandated radiological health and safety
// reguirements of the Atomic Energy Act.
Thank you for your cooperation in this matter.

Sincerely yours,

RICHARD K. WILLARD
Assistant Attorney General

_-—__—_I-_—_l-ﬂllmﬂﬂ-
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Honorable Peter F, Cohalan
Suffolk County Executive
H. Lee Dennison Building
Veterans Memorial Highway
Hauppauge, New York 11788

Dear Mr, Cohalan:

On January 16, 1986, Suffolk County Local Law 2-86 became
effective., That law, entitled "A Local lLaw Concerning the
Protection of Police Powers Held by the County of suffolk"
purports to require Suffolk County Legislature approval of
certain tests or exercises for responding to emergency
situations., The law obviously is designed to apply to the
upcoming February 13, 1986 scheduled emergency planning
exercise for the Shorsham Nuclear Power Plant. This
exercise will include not only federal government
participants from the Nuclear Regulatory Commission ("NRC"
or "Commission"), the Federal Emergency Management Agency
("FEMA") , the Department of Energy, the Department of
Commerce, the Environmental Protection Agency, the
Department of Health and Human Services, the Department of
Transportation, and the Department of Agriculture, but aleo
employees of the lLong Island Lighting Co. ("LILCO"), the
holder of a Commission low-power operating license.

We have no desire for a confrontation with Suffolk County
over lLocal Law 2=-86., To the contrary, we would welcome a
reversal of Suffolk County's opposition to the upcoming
exercise and its participation in that important information
gathering function. The NRC has requested FEMA to conduct
that exercise to enable the Commission to gain facts that
will assist it in evaluating aspects of LILCO's emergency
plan and in determining whether that plan provides
reasonable assurance that adequate protective measures can -
and will be taken in the event a radiological emergency were
ever to occur at Shoreham. This important task could be
done more efficiently and effectively were Suffolk County to
participate in the exercise, as have other local communities
surrounding the more than 100 nuclear power plants in
operation or close to operation in this country. Moreover,
were Suffolk County to participate in the upcoming exercise,
any legitimate concerns over either infringement of its
police powers during the exercise or lack of information
about the exercise would obviously be satisfied.

Regardless of the County's decision concerning participation
in the February 13 exercise, however, its concerns over that
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exercise are not justified: the County's police powers will
not be impinged in any way and we have no desire to
unreasonably withhold information concerning the upcoming
exercise from the County. We are hopeful that, once the
County understands the context of the test in the federal
licensing scheme and the nature of the federal
participation, a confrontation can be avoided. Toward that
end we want to advise you about the upconing exercise, We
understand that LILCO has also submitted a description of
the February 13, 1986 exercise for your information.

The exercise is to be supervised and conducted by FEMA at
the request ¢f the NRC., No State or County functions will
be performed by any federal personnel during the upcoming
exercise. No LILCO employee will be, or appear to be,
performing any State or County functions, Indeed, as the
NRC made clear in requesting FEMA to schedule and conduct
the exercise, the upcoming test will comply with all State
and County laws which limit the exercise of certain
functions to State or County personnel, Although, as
explained below, federal personnel will, to a limited
degree, play the roles of certain State and County
officiala, this limited role~playing will not, and is not
intended to, infringe on any legitimate police powers of
suffolk County.

The LILCO Transition Plan for Shoreham provides for the lead
role for offsite emergency response to be administered by
the Local Emergency Response Organization ("LERO"), an
organization comprised of primarily utility employees. In
the upcoming Shoreham exercise, FEMA intends to observe, by
examination of facilities, plans, and communications, but
not by interacting with the affected public, a number of
LERO primary response capabilities. Specifically, FEMA
plans to observe the following facilities and/or activities:

LERO Emergency Operations Center
Emergency Operations Facility
Emergency News Center

Reception Center

Congregate Care Centers
Emergency Worker Decontamination
General Population Bus Routes
School Evacuation

Special Facilities Evacuation
Mobility Impaired at Home

Route Alerting

Traffic Control Points
Impediments to Evacuation
Radiological Monitoring
Accident Assessment

* % % 2 % B % %% N PR TR
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In addition to the above areas, FEMA will evaluate the part
of the plan which provides for possible New York State
and/or Suffolk County involvement in response to a
radiological emergency. The LILCO Plan in part states that:

The role of Suffolk County, should it decide to become
involved in the response to a radiological emergency,
either because the Governor orders it to do so or
because the County Executive so chooses, will be for
the various members to participate to the extent to
which they are qualified by reason ¢of prior training or
experience.

In order to test this aspect of the plan and to add more
realism to the exercise, should neither Suffolk County or
New York officials choose to participate, federal employees
will play the role of such officials during the exercise.
Through this role-playing, the NRC is attempting to more
effectively evaluate LERO's capability (1) to accommodate
the presence of State and local officials, (2) to support
those officials using the resources available through LERO,
and (3) to provide those officials with sufficient
information to carry out their State and County
responsibilities. These "actors," however, will be
instructed not to play decisionmaking roles, not to assume
any command and control authority, not to interact with
members of the public so as to lead anyone to believe that
they are actually County officials, and not to actually
perform any State or local functions, which are exclusively
reserved to State or County officials by State or County
laws. The basis for the number of actors to be used in this
aspect of the exercise and the detailed instructions they
will be provided are based, primarily, on New York State
plans for other nuclear power plants and the manner in which
New York State personnel and other counties have
participated in other New York facility exercises.

As ls clear from the above description, the February 13
Shoreham exercise is not intended to, nor will it, infringe
on any lawful County interest, As stated above, the NRC is
requiring this exercise to fulfill the congressionally
mandated objective under the Atomic Energy Act of ensuring
that the public health and safety is protected by any
decision that the NRC makes on LILCO's application. In
order to carry out this important federal function, the NRC
is granted specific statutory authority to obtain
information through such studies and investigations which it
deems necessary and proper. See, €.9., 42 U.S.C. § 2201c.
Similarly, FEMA has a congressional mandate to conduct such
an exercise at the request of the NRC. 42 U.S.C. §§ 5131 &
5201; 50 U.S.C. § 2253(g); 44 C.F.R. Part 350,
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We would welcome a Suffolk County decision to participate in
the Shoreham exercise. In our view the public only loses by
your refusal to help the NRC and FEMA perform their
federally mandated functions. Regardless of your decision,
however, we intend to continue to plan for and conduct the
upcoming February 13 exercise in order to fulfill our
federal responsibilities.

Sincerely,

Herzel H, E, Plaine

General Counsel

United States Nuclear
Regqulatory Commission

George W, Watson

Acting General Counsel

Federal Emergency
Management Agency




THE WHITE HOUSE

WASIINGTON

October 11, 1984

Dear Bill:

1 want vcu to knew ¢ my appreciation for veur
cernitinuire ccrntributicns tc and suppcst for my
hiniristrition. Your leadershir: and ccurage heve
Leer. Ceterminire fzcters ir the progresfs we Live
made ir the lart Zew years.

On a natrver of particular concern to you znc the
pecrle cf Eastern lcrg Islané, 1 wish to repeat
Secretary Hedel't assurance to you thst this
Adminictration does not favor the impositicrn of
Federal Gcvernmert zZuthority over the objecticns
¢f state aré lccal governments in matters
regsxc;ng the adecuacy of an emergency evecuatior.
plarn Zcr a ruclear power plant guch as Shcreham.
Your ccncerr fcr the safety oi the people of lLeorng
Islaré is parcricurt and shared by the Secretary
ar.c ne.

Thank ycu icair. for your support. I lcck forwcré
to werkirg with scu in the years zhead.

Sincerely,

The Horcrekle Wiiliim Corney
Houte ¢cf keprcsentatives
wWashingter, D.C. 20515




THE SECRETARY OF ENERGY
WASHINGTON. D.C 20585

October 2, 1984

Fonorable William Carney
House of Representatives
Washington, D. C. 20515

Dear Rill:

I want to take this opportunity to update you on our activities regarding the
Shoreham nuclear power plant. As we assured you last spring and at other times
when we discussed the concerns of the citizens of long Island regarding Shoreham,
the Department of Energy does not favor the imposition of Federal Goverrment
authority over the cbjections of any state and local goverrment in matters
regarding the adequacy of an em.roenq' evacuation plan for a muclear power plant
such as Shoreham.

Our position is clear. 'Ihe Reacan Administration has always had faith in the
ability of American citizens and local elected officials to handle the prublems
which confront them directly. As one of long Island's most capable and vigorous
elected officials, your advice and counsel regarding energy and econamic policies
vhich affect the future of your constituents have been extremely valuable to
President Reagan and me. As ] mentioned to you earlier this year when you brought
in industrial, labor, and Governrment leaders of the First District to visit with
me, you have been a vigorous advocate of the interests of Long Island, especially
in behalf of Brookhaven National laboratory and other Federal facilities.

Ilodcfomrdtoymrcwﬁnuednsemelmtheseandother;ssuesmthe
years ahead.

Sincerely,

L

DONALD PAUL HOCEL




