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THE WHITE HOUSE 

WASHINGTON 

January 22, 1986 

MEMORANDUM FOR FRED F. FIELDING 

ROBERT ~ FROM: JOHN G. 

SUBJECT: Shoreham Nuclear Plant 

The Long Island Lighting Company (LILCO) owns the Shoreham 
Nuclear Power Plant, and is seeking an operating license from 
the Nuclear Regulatory Commission (NRC). Before issuing such a 
license, the NRC requires that an emergency evacuation plan be 
prepared and tested in an exercise. Local government officials 
typically participate in such exercises. The government of 
Suffolk County, in which Shoreham is located, however, is 
strongly opposed to the plant and has refused to participate in 
the required exercise. The NRC and LILCO thereupon scheduled an 
exercise for February 13, with NRC officials to "stand in" for 
state and local government officials, while not, of course, 
actually exercising any of their powers during the test. The 
County responded by passing an ordinance making it a crime for 
anyone to play the role of a state or government official in 
such a test. 

LILCO and all the Federal agencies involved -- the NRC, FEMA, 
and the Department of Energy -- want to proceed with the Feb­
ruary 13 test. The Justice Department has prepared a letter 
(Tab A) to the Suffolk County Executive, seeking assurances that 
the ordinance will not be applied to Federal officials partici­
pating in the test, suggesting (without citing the Supremacy 
Clause) that a local ordinance cannot block the Federal regu­
latory scheme mandated by Congress. The NRC has also prepared a 
letter (Tab B), explaining how the test will be conducted. The 
difficulty -- and the reason Justice and the NRC have raised 
this with us -- lies in an October 11, 1984 letter (Tab C) from 
the President to Representative William Carney (R-NY), reiterating 
an assurance in an October 2, 1984 letter (Tab D) to Carney from 
then Secretary of Energy Hodel, to the effect that "this Adminis­
tration does not favor the imposition of Federal Government 
authority over the objections of state and local governments in 
matters regarding the adequacy of an emergency evacuation plan 
for a nuclear power plant such as Shoreham." 

In my view, the President's letter should not preclude Justice's 
letter, or -- what will be necessary if there is no adequate 
response to the Justice letter -- a lawsuit seeking an injunction 
against enforcement of the county ordinance. The county officials 
are resisting any plan for emergency evacuation, and any test to 
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determine the adequacy of any plan. This is different from 
raising specific objections to a plan, and having those 
objections overridden by Federal authority. Nor can the 
President's letter be fairly interpreted as waiving the 
Supremacy Clause. If you agree, I will advise Justice that we 
have no objection to their letter. I will also alert Legis­
lative Affairs and Political Affairs, so they can prepare for 
any reaction from Representative Carney. 

Justice and NRC have emphasized that a prompt reply from our 
office is essential ASAP, since Lowell Jensen is going to the 
Hill at 11:00 a.m. and is expecting questions on this. 

V Agree ---~-- Disagree --------



A 



Office of the Assistant Attornev General 

Honorable Peter F. Cohalan 
Suffolk County Executive 
H. Lee Dennison Building 
Veterans Memorial Highway 
Hauppauge, New York 11788 

Dear Mr. Cohalan: 

U.S. Department of Justice 

Civil Division 

Washington, D.C. 20530 

As you are aware, the Nuclear Regulatory Commission ("NRC"), 
in conjunction with the Federal Emergency Management Agency 
("FEMA") and the Department of Energy, have scheduled for 
February 13, 1986 an emergency planning exercise for the 
Shoreham Nuclear Power Plant ("Shoreham") located in Suffolk 
County, New York. The Long Island Lighting Company ("LILCO") is 
presently the holder of a federal low-power operating license at 
Shoreham and is seeking approval for a full-power operating 
license. In order for LILCO to obtain approval for such a 
license, the NRC requires, inter alia, that an emergency plan be 
developed and that NRC and FEMA conduct an exercise to 
demonstrate the effectiveness of the plan. See 10 
C.F.R. § 50.47 and Part 50, Appendix E. Theseimportant federal 
requirements are mandated by the Atomic Energy Act because 
Congress has found that, with respect to the utilization of 
atomic energy, it is in the "national interest ••• to protect 
the health and safety of the public." 42 U.S.C. § 2012(e). 

I understand that Suffolk County has adopted an ordinance, 
Suffolk Local Law No. 2~86, which could be interpreted to 
prohibit federal officials from simulating the role of c~unty 
officials in any such test, or participating in a test ih which 
someone else was engaging in such role-playing. Such an inter­
pretation would constitute an obstruction to the achievement of 
a congressionally mandated purpose or objective under the Atomic 
Energy Act. Because of their concern over any possible 
frustration of these important federal interests, particularly, 
the congressional mandate to protect the public health and 
safety from radiological hazards, we have been discussing with 
the agencies the possibility of legal action. I feel confident 
that, once the county understands the context of the test in the 
federal licensing scheme and the nature of the federal 
participation, litigation can be avoided. Toward that end, and 
in the interest of federal, state and local comity, the federal 
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agencies involved in the test are forwarding to you a 
description of the upcoming exercise. In addition, we have been 
advised that LILCO has already submitted to you their 
description of the February 13, 1986 exercise. 

The test is to be supervised and conducted by FEMA. No 
state or county functions will be exercised by any federal 
personnel during the upcoming test. No LILCO employee will be, 
or appear to be, performing any state or county functions. 
Indeed, as t _he NRC made clear in requesting FEMA to schedule and 
conduct the exercise, the upcoming test will comply with all 
state and county laws which limit the exercise of certain 
functions to state or county personnel. It will not, and is not 
intended to,. infringe any legitimate police powers of Suffolk 
County. In sum, the test involves federal employees playing the 
part of local and/or state personnel and LILCO employees and 
other individuals acting out their roles under a simulated 
exercise. Of course, if the county and/or state decides to 
participate in the exercise, participation which has long been 
sought and is welcome now, there would be no need for role­
playing of local and/or state personnel. In any event, no 
action will be taken which would require the actual exercise of 
local police powers. 

As stated above, the NRC is requiring this exercise to 
fulfill the congressionally mandated objective under the Atomic 
Energy Act of ensuring that the public health and safety is 
protected by any decision that the NRC makes on LILCO's 
application. In order to carry out this important federal 
function, the NRC is granted specific statutory authority to 
obtain information through such studies and investigations which 
it deems necessary and proper. See,~, 42 u.s.c. 
§ 2201c. Similarly, FEMA has a congressional mandate to conduct 
such an exercise at the request of the NRC at 42 u.s.c. §§ 5131 
& 5201: 50 U.S.C. 2253(g): 44 C.F.R. Part 350. 

For the reasons outlined above and because of the irmninence 
of the February 13th date, the agencies are continuing their 
preparations for the exercise. However, we do not intend to 
subject federal employees or others involved in this exercise to 
confirm the safety of a nuclear power plant to criminal 
prosecution, however unwarranted. We therefore request that you 
respond by January 24, 1986, indicating whether you intend to 
treat this exercise and the role-playing it involves as a 
criminal misdemeanor. In light of the advance preparation 
needed to perform this exercise, we need such a prompt response 
to be assured that you will not be implementing this ordinance 
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in a manner that constitutes an impermissible obstruction to the 
congressionally mandated radiological health and safety 
requirements of the Atomic Energy Act. 

Thank you for your cooperation in this matter. 

Sincerely yours, 

RICHARD K. WILLARD 
Assistant Attorney General 



B 
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Honorable Peter F. Cohalan 
Suffolk County Executive 
H. Lee Dennison Building 
Veterans Memorial Highway 
Hauppauge, New York 11788 

Dear Mr. Cohalan: 

202 634 3319• 2026334372;~ 2 

On January 16, 1986, Suffolk County Local Law 2-86 became 
effective. That law, entitled "A Local Law concerning the 
Protection of Police Powers Held by the County of Suffolk" 
purports to require Suffolk County Legislature approval of 
certain tests or exercises for responding to emergency 
situations. The law obviously is designed to apply to the 
upcoming February 13, 1986 scheduled emergency planning 
exercise for the Shoreham Nuclear Power Plant. This 
exercise will include not only federal government 
participants from the Nuclear Regulatory Commission ("NRC" 
or "Commission"), the Federal Emergency Management Agency 
("FEMA"), the Department of Energy, the Department of 
Commerce, the Environmental Protection Agency, the 
Department of Health and Human Services, the Department of 
Transportation, and the Department of Agriculture, but also 
employees of the Long Island Lighting Co. ("LILCO"), the 
holder of a Commission low-power operating license. 

We have no desire for a confrontation with Suffolk County 
over Local Law 2-86. To the contrary, we would welcome a 
reversal of Suffolk County's opposition to the upcoming 
exercise and its participation in that important information 
gathering function. The NRC has requested FEMA to conduct 
that exercise to enable the Commission to gain facts that 
will assist it in evaluating aspects of LILCO's emergency 
plan and in determining whether -that plan provides 
reasonable assurance that adequate protective mea-sures can -
and will be taken in the event a radiological emergency were 
ever to occur at Shoreham. This important task could be 
done more efficiently and effectively were Suffolk County to 
participate in the exercise, as have other local communities 
surrounding the more than 100 nuclear power plants in 
operation or close to operation in this country. Moreover, 
were Suffolk County to participate in the upcoming exercise, 
any legitimate concerns over either infringement of its 
police powers during the exercise or lack of information 
about the exercise would obviously be satisfied. 

Regardless of the County's decision concerning participation 
in the February 13 exercise, however, its concerns over that 
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exercise are not justified: the County's police powers will 
not be impinged in any way and we have no desire to 
unreasonably withhold information concerning the upcoming 
exercise from the County. We are hopeful that, once the 
County understands the context of the test in the federal 
licensing scheme and the nature of the federal 
participation, a confrontation can be avoided. Toward 
end we want to advise you about the upcoming exercise. 
understand that LILCO has also submitted a description 
the February 13, 1986 exercise for your information. 

that 
We 

of 

The exercise is to be supervised and conducted by FEMA at 
the request of the NRC. No State or County functions will 
be performed by any federal personnel during the upcoming 
exercise. No LILCO employee will be, or appear to be, 
performing any State or County functions. Indeed, as the 
NRC made clear in requesting FEMA to schedule and conduct 
the exercise, the upcoming test will comply with all State 
and County laws which limit the exerci~e of certain 
functions to State or County personnel. Although, as 
explained below, federal personnel will, to a limited 
degree, play the roles of certain State and County 
official&, this limited role-playing will not, and is not 
intended to, infringe on any legitimate police powers of 
Suffolk County. 

The LILCO Transition Plan for Shoreham provides for the lead 
role for offsite emergency response to be ad.ministered by 
the Local Emergency Response Organization (ttLERO"), an 
organization comprised of primarily utility employees. In 
the upcoming Shoreham exercise, FEMA intends to observe, by 
examination of facilities, plans, and communications, but 
not by interacting with the affected public, a number of 
LERO primary response capabilities. Specifically, FEMA 
plans to observe the following facilities and/or activities: 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

LERO Emergency Operations Center 
Emergency Operations Facility 
Emergency News Center 
Reception Center 
Congregate Care Centers 
Emergency Worker Decontamination 
General Population Bus Routes 
School Evacuation 
Special Facilities Evacuation 
Mobility Impaired at Home 
Route Alerting 
Traffic Control Points 
Impediments to Evacuation 
Radiological Monitoring 
Accident Assessment 
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In addition to the above areas, FEMA will evaluate the part 
of the plan which provides for possible , New York State 
and/or Suffolk County involvement in response to a 
radiological emergency. The LILCO Plan in part states that: 

The role of Suffolk County, should it decide to become 
involved in the response to a radiological emergency, 
either because the Governor orders it to do so or 
because the County Executive so chooses, will be for 
the various members to participate to the extent to 
which they are qualified by reason of prior training or 
experience. 

In order to test this aspect of the plan and to add more 
realism to the exercise, should neither Suffolk County or 
New York officials choose to participate, federal employees 
will play the role of such officials during the exercise. 
Through this role-playing, the NRC is attempting to more 
effectively evaluate LERO's capability (1) to accommodate 
the presence of State and local officials, (2) to support 
those officials using the resources available through LERO, 
and (3) to provide those officials with sufficient 
information to carry out their State and County 
responsibilities. These "actors," however, will be 
instructed not to play decisionmaking roles, not to assume 
any command and control authority, not to interact with 
members of the public so as to lead anyone to believe that 
they are actually County officials, and not to actually 
perform any State or local functions, which are exclusively 
reserved to State or County officials by State or County 
laws. The basis for the number of actors to be used in this 
aspect of the exercise and the detailed instructions they 
will be provided are based, primarily, on New York State 
plans for other nuclear power plants and the manner in which 
New York State personnel and other counties have 
participated in other New York facility exercises. 

As is clear from the above description, the February 13 
Shoreham exercise is not intended to, nor will it, infringe 
on any lawful County interest. As stated above, the NRC is 
requiring this exercise to fulfill the congressionally 
mandated objective under the Atomic Energy Act of ensuring 
that the public health and safety is protected by any 
decision that the NRC makes on LILCO's application. In 
order to carry out this important federal function, the NRC 
is granted specific statutory authority to obtain 
information through such studies and investigations which it 
deems necessary and proper. See,~-, 42 u.s.c. § 2201c. 
Similarly, FEMA has a congressional mandate to conduct such 
an exercise at the request of the NRC. 42 u.s.c. §§ 5131 & 
5201; 50 u.s.c. § 2253(g); 44 C.F.R. Part 350. 
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We would welcome a Suffolk County decision to p.articipate in 
the Shoreham exercise. In our view the public only loses by 
your refusal to help the NRC and FEMA perform their 
federally mandated functions. Regardless of your decision, 
however, we intend to continue to plan for and conduct the 
upcoming February 13 exercise in order to fulfill our 
federal responsibilities. 

Sincerely, 

Herzel H. E. Plaine 
General Counsel 
United States Nuclear 

Regulatory commission 

George w. Watson 
Acting General Counsel 
Federal Emergency 

Management Agency 
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THE WHITE ltOl"SI:: 

October l!, 1984 

Dear hi:!: 

l war1t !"C\: to knew cl Ir.) apprt't..i,,t io·n for ~•cur 
c-cntinuir.~ C"Cr,tributicms te, and suppr .. ~t for my 
1'cn.ir.ist:-r. ti on. YC\cr leadershi r: 11nd ccuragt· i., v~ 
be~L ~tt~r~i~jf~ !cctcrs ir t.h~ progres~ ~~ t~~t: 
n-,ad1: i:-: the lP.!"t ::r:'--• years. 

On a ~a~~er o! particular conc~rn tti you £nd tt~ 
peoplE' cf rastf:rr, lcr.9 Islan~, I wish to repeat 
St:cretary Hc-c!t:l 'c assurance to you thrt. this 
Admi~i~tration do~s not favor the impo~iti~r. of 
Federal G~vernmer.t £uthority over the objecticns 
~! st~te ar.c lccal governments in matt~re . 
re9a1~ing the ade~uacy of a~ ~mergency ev£cuatior. 
plan !er a r:uclear power pli:tr,t Euch as Shcrt:haJT,. 
Your ccncerr. fer the safety ~i the people of Lcr.9 
Islar:c is par~,curt and shared by the Secretary 
ar.o r.,t:. 

Thank :,cu .. ~air. for ~our support. I le.ck fo~•~n! 
to ~~rkir.9 witt :cu in thE: y~a:s &head. 

Sincert-1.}·, 

The Hor.crEt·le \:illilll': C~rney 
Hou£e cf ~~~:c£~~tative~ 
~ashingtcr., ~.c. 20515 
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Jbnorable William C'.arney 
House of Representatives 
washlngton, D. C. 20515 

Dear Bill: 

THE SECRETARY OF ENERGY 
WASHINGTON . D.C 20515 

October 2, 1984 

I want to take this c:pportunity to update you Cl'l our activities regarding the 
Shoreham nuclear power plant. As we assured yru last spring and at other times 
\men we discussed the concerns of the citizens of IDng Island regarding Shoreham, 
the Department of Energy does not favor the imposition of Federal Gove.rment 
authority CNer the objections of any state and local ·.gCNenrrent in matters 
regarding the adequacy of an srergency evacuation plan for a nuclear power plant 
such as Shoreham. 

Cm' position is clear. '!he Reagan Mninistration has always had faith in the 
ability of American citizens and local elected officials to handle the problans 
which confront than directly. As one of IDng Island's nost capable and vigorous 
elected officials, your advice and co.msel regarding energy and econanic policies 
\lffi..ich affect the future of your oonstituents have been extrSTely valuable to 
President Reagan and ne. As I rrentioned to you earlier this year \omen yru brought 
in industrial, lal:or, and Governne:nt leaders of the First District to visit with 
ne, you have been a vigoru.is advocate of the interests of Long Island, especially 
in behalf of Brookhaven National Lal:oratocy and other Federal facilities. 

I look forward to your continued wise counsel Cl'l these and other issues in the 
years ahead. 

Sincerely, 

~ 
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OFFICE OF THE COUNTY LEGISI..ATURE 

Gregory J, ~~"" 
F're1lding O.rrtcet· 

l-lorior11bla Julil.11 Becton 
Oirei;t;r 

COLi"-'tT o, ll.ll"l"OI.K 

Y[f1J:•&1ojf lill"'Oel&I. W1Qlo4l11&\' 

1-1&u•••vGI- "''..., •o• ,c , ,,,. 

Fed11a l En,erger-,:::y Ms"'•g1tment Agency 
SOU C Strut, S.W. 
W•shlrigton, O.C. 201.172 

Ciier Mr, !ltctcn: 

,ao-eo,o 

aeC-40ee 

A1 ~residln; orr !c:er :ir tht Sufrollc County l.egr1!ttlolrl, I Im writing le abject ta FEMI\' 
r:onclnuil"lg ind!rrerei""ct to th• int1re•t1 or Surrolk Ccunty •nd In clti1ent c:onc1rnln51 

· el'llergency prepar1e°"H!9 1&11,1e1 u t~, Shor11"11n, nuc:le• r power pl•nt, The 1etlori1 er F!eMA 
orriclslt di1oi1y • s,i,tlmltic bias In r,vor or tht l.ong laltnd- Lighting tompany •nd I 
ecmm itment to he Ip l.. Ji •. CO put Snorehtm into o~eratlon It any CO'lt tc th1 11,.ety lnt•rtttl 
er the pucirc, l'."lduo. l=EMA lie• b1tr1yed lt1 obllg• tlcn ta b1 en objec::tlv• 11rv1nt or 
tha public'• incarHt. 

su,rork County haa ~•i:ieatedly tet•mpt•d ti:, geln f!EMA'1 underH• nCflng thlt there la "O 

l1gltim1te re11or1 ror F=EMA to conduct I t11t or LILC0 11 1m1r;1nciy plan ror Shorah• n,, 
LII.C• 't plan h,r; bell"\ dacl1racf unltwful end unlrnpl1m1nt1ble by che New York Stet• 
Suprel'T'le Court, e.,d :he NAO'• l.lc:e"1Jng 11r,d Appeal 8o•rd1 hevl denied LIL.CO e llcente 
to operttt 6ti0reh1:-i. How c:,n FEMA Justlry Ccl"lduotlng • t11t or an ul'!lawPul 1m1rg1nc:y 

· pl,,., ror • nuclear ple.-•t tl"l1t c1nnoc op• rue? 

Under the law Qr New York St,tl, It 11 Ch• e1.1rrotlrc County l.tgl1l1turt which Ntl Cout,ty 
polli:y on em1rg1r.1:y i,rap•rednHI INUH, To d9tl, FEMA h• I e"tlr• ly Ignored the !urfoll( 
Oour,ty La; lsietura ,,..d hit even • ct• d with hottillty towerd the l.1gl1l• tur,'1 car,r1.11ly 
con1lder1d ttselut lcn1 tnd polic:le1, I htrtby Ilk th• t you p1r10"1lly r• ctlry thl1 
uniu;eeptable l l tuac ion by taklr,g the ,ollowlng 1ctlori1: ~ir1t. canetlllng f!!EMA 11 1grll!lm11n; 
to conduct an •urclse or l.tLC0'1 i,l•n, Secgnd. coming ta Surratk County, It • mututlly 
c0nv1ni1nt e• rly dete. tc 1ppear b1for1 •l'ld dl&CUN with tht SuHolk Cau"ty l.11;l1l1tura 
vlt• I am• r;•nc:y P"ep,r l!d.l"l •H iHuH col"lcernll"I; the Shor1h11m nuol• tr power plant. PltHe 
hive your at• rr contac: my c,rric:a In cird• r tl'tat wt rnty proc11d 1wlrtly to 1chtdule eueh 
• s•telon a, the Ci:u,.,ty L.egi1lat1.,1f'e. 

I leak rorward to your early per,t"lnfll l'lply. 

Slnr;;e,•,ry. 

, 1, / I;·· 1· 
I, . '· t ' :, 

C3rtQl"Jry J! Bt11s1\ 
Pr• l' idll1g Orrleer 
th,rrc,lloe Co'-""ty 1. • Q '. "l , 1tt t1re 

GJB/gb 

· I ••It• 



~tJPREME COURT, SUFFOLK COUNTY 

MARTO M. CUOMO, l 
Plaintiff, 

-aeainst-
LONG ISLAND LIGHTING COMPANY, 

. . .nc.fendan t. 

--------------------------------' 
COUNTY OF SUFFOLK, 

Plaintiff, 
- :1ga inst-

1.w~c; ISL,\'JI> LIC:IITING COMPANY, 
Defendant. 

-------------------------------
TOHN OF SOUTIIN·tPTON, 

Plaintiff, 
-against-

LO:-~G ISLAND LIGHTING COMPANY, 
Def end ant·. 

---------------------------------
fA!',lAN G. rALOMlt-10, ES(). 
Sp\.·c. Cuunscl to the Governor 
ni N~w York State 
l~xccut i vc Ch~:-:Lwr s 
2 I •JP r 1 d Tr a Jc C u1 L c r 
r:e\1 York, N. \". 10047 

.mcl 
JWgERT A l)RN-1S, ESO. 
Attorney General 
'2. \·!,, r ! d Trad c Cc n t c- r 
N~w York, N. Y. 10047 
r.y: ~!:iry t1. Guncirum, Esq. 

AT'llll{~;EYS FOR COUNTY OF SUFFOLK: 
M.\!rl'l K I\. AS HARE, ES(). 
(;<.:Cl:. ,ms McMorin 1 Highway 
IL:.1uppaup,c, N. Y. 11788 
~v: Arlene R. Lindsay, Esq. 

· of Counsel 
and 

KlHKPATRICK, LOCKHART, JOHNSON & 
HUTCHISON, ESQS, 

1500 Oliver Bldg. 
Pittsburgh, Pa. 15222 
By: D:ivid A. Bro ..... ·nlcc, Esq. and 

Kenneth M. Argentieri, Esq. 
Of Counsel 

J.IIU. 1-.u. 0'-1/'-IOJ.) 

Jan. 15, 1985 

BY GEILER, J.S.C 

DATED February 20, 1985 

ATTO!:~:E\'S FOR DCFEf''DANT 
l.O~G lSL,\:m LICl!TH:G co~:rM:Y: 

ROS:\Ll ND n. GO!~!;ON, L:SO. 
25CO OJ ,1 Counc·:.• Hn.:1ci 
Minel"la, ~J.Y. 11501 

,md 
m1:,TO;~ F. \~; LLli\::S, r:sns. 
707 E.. :-:ain SL. 
r-.1. chr.-:0n J, Vi rrr. in i~ ? 3 219 
Dy: J,,:-.h'S E. F.:1::.-nh::;1, Es<"]. ~11~.l 

L: thy E . IL ! !..:: C 1 c .s l: y , 1 ~ :, c . 
Of Counsel 

ATTORNEYS FOR PLAINTIFF TOWN OF SOUTH/J-!PTON: 
TWOMEY, LATHAM & SHEA, ES~S. 
33 West Second Sc. 
Riverhead, N. Y. 11901 
By: Stephen B. Latham, Esq. 

Of Counsel 
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INTRODUCTION 

The State of New York (STATE) the County of Suffolk (COV~nY) 
and the Town of Southampton (TOWN), commenced separate decla~·atory juc~­
mcnt actions against the Long Island Lighting Company (LILCO), a public 
service corporation incorporated pursuant to the laws of the State of 
New York and primarily engaged in the production, distributiun and sale 
of electricity on Lone Island. These actions arise from LILCO's atter.~t 
:o secure ap proval of its "utility" sponsored offsite emergency rt!l:ij"' tms e 
plan for its nuclear plant located at Shoreham. The plaintiffs seek a 
declaration that LILCO does not have the le~al authority to carry out 
its plan. 

LILCO has moved to dismiss this action and the plaintiffs have 
cross-moved for summ3ry judgment. The Court, in order to address the 
issues contained in these motions, must examine the events leading up to 
the comr.iencement of these declaratory judgment actions. 

THE ATOMIC ENERGY ACT OF 1954 

The Congress of the United States, cognizant of the need for 
new methods of producing energy, passed the Atomic Energy Act of 1954. 
This legislation set forth the authority of the Federal government to 
negotiate the construction and licensing of nuclear production facilities 
in the United States (United States v. City of New York, 463 F.Supp. 604). 
The Atomic Energy Commission (AEC) was designated by the Act to oversee 
the construction and operation of nuclear power plants. This was to be 
accomplished by a two step licensing procedure. First, the operator of 
a nuclear plant was required to -obtain a construction permit from the 
AEC in order to build a nuclear facility. Second, the operator after 
completion of the facility, was required to secure a license to operat e 
the plant from the AEC. The AEC, in the latter licensing procedure , 
was interested mainly in the onsite preparation for an emergency. 

The licensing and regulating functions of the AEC was trans­
ferred to the National Regulatory Commission (NRC) by the Reorgani~~ t ion 
Act of 1974 (U.S . C. §5841 (f) ). 

SHOREHAM 

In 1968 LILCO applied to the AEC for a permit to construct an 
820 megawatt nuclear powered electric generating facility on property 
located at Shoreham in the Town of Brookhaven, County of Suffolk, State 
of New York. The application was opposed by a private organization known 
as the Lloyd Harbor Study Group. The latter was permitted to intervene 
and cross-examine LILCO's witnesses at hearings before the AEC. 

None of the plaintiffs herein were parties to the permit appli­
cation proceedings. However, the late H. Lee Dennison, Suffolk County 
Executive at the time, made a limited appearance before the licensing 
board in 1970 and spoke in favor of the issuance of a construction permit 
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~onstruction ?ermit Hearings, Transcript 209, 211, 216, 1970). The 
permit to construct a nuclear facility at Shoreham was issued by the AEC 
in 1973). 

The approval of the Shoreham construction permit was the 
catalyst for the issuance of a11 order by the Suffolk County Executive to 
the appropriate COUNTY department to develop a "Response Plan for Major 
Radiation Incid~nts". In 1975, representatives from LILCO and the COUNTY 
held a series of meetings in order to define the emergency planning role 
for each of them in the event of~ major radiological accident at Shoreham 
These conft:>rences culminated in tht development of a plan known as "Suffol· 
County's General Radiation Emergency Plan". The latter was approved by 
the Suffolk County Executive on August 30, 1978. 

THREE MILE ISLAND 

The accident at the Three Mile Island Nuclear facility (TMI) 
at Harrisburg, Pennsylvania in March 1979, demonstrated the need for im­
proving the planning for radiological emergencies. The NRC, prior to the 
TMI accident did not condition issuance of an operating license for a 
nuclear plant upon the existence of an adequate offsite emergency plan. 
The TMI accident focused attention on the fact that nuclear accidents 
may endanger surrounding communities and require the mass evacuation of 
pec•p le in those communities. 

Congress, in response to the events which occurred at TMI, 
determined that no nuclear plant should be licensed to operate unless an 
adequate emergency plan could be drawn up and implemented for the area 
surrounding the nuclear facility and passed the NRC Authorization Act 
of 1980. 

The NRC, in implementing the policy expressed by Congress, 
promulgated a number of regulations which included the mandatory submis­
sion of an adequate radiological emergency response plan (RERP) by an 
applicant desirous of operating a nuclear power plant. The RERP must 
des a:-ibe in detail how nuclear emergencies will be handled within a ten 
mile radius plume exposure pathway emergency planning zone (EPZ and also 
within a fifty mile radius food ingestion pathway (45 Fed, Reg. 55, 402 
August 19, 1980 and 10 C.F.R. §50.33(g) 1984). An operating license is 
issued only if the NRC finds that there is a reasonable assurance that 
adequate protective measures can be taken to protect the rrea surrounding 
the nuclear facility in the event of a radiological emergency ( 10 C.F.R. 
§50.47(a)(l)l984). 

FROM PROTAGONIST TO ANTAGONIST 

A careful study of the NRC regulations indicates that the 
emergency plans such as RERP, which were to be submitted by licensing 
applicants,would probably have some imput by those governmental units 
having jurisdiction over the area to be evacuated in the event of a 
nuclear emergency. The "Memorandum of Understanding" signed by County 
Executive John V. N. Klein and LILCO on December 28, 1979 and the approval 
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of the terms of said agreement by the County Executive Elect, Peter F. 
Cohalan, gives credence to this analysis of the NRC regulations (see 
letter from John V. N. Klein to Ira Freilicher, Vice President of LILCO, 
dated December 31, 1979). 

A number ·of discussions took place between LILCO and COUNTY 
representatives between 1980 and 1981 for the purpose of determining the 
best means of developing an acceptable RERP. These discussions led to the 
signing of a contract between LILCO and the COUNTY on March 15, 1981. The 
COUNTY agreed to develop an emergency plan and LILCO in turn consented to 
paying the projected $245,000.00 cost of preparing the plan. The County 
Legislature, in September 1981, approved the terms of the agreement and 
LILCO advanced $150,00000 as the first installment on the payment of 
$245,JOO.OO . The lat ter was to be paid in full on March 18, 1982, the 
scheduled compl etion date of the PLAN. 

On February 19, 1982, the COUNTY advised LILCO that the $150,000 
advancement would be returned because of the "apparent conflict of interes 
in the acceptance of any funds from LILCO for the purpose of preparing an 
emergency plan (see letter dated February 19, 1982 from Lee E. Koppelman, 
Director of Planning for Suffolk County to LILCO). On March 23, 1982 the 
Suffolk County Legislature passed a resolution authorizing the Suffolk 
County Planning Department to prepare a new emergency plan which was to 
be submitted to the Legislature for its consideration (Resolution 262-1982 

On February 19, 1982, the COUNTY advised LILCO that the $150,000 
advancement would be returned because of the "apparent conflict of interes , 
in the acceptance of any funds from LILCO for the purpose of preparing an 
emergency plan (see letter dated February 19, 1982 from Lee E. Koppelman, 
Director of Planning for Suffolk County toLILCO). On March 23, 1982 the 
Suffolk County Legislature passed a resolution authorizing the Suffolk 
County Planning Department to prepare a new emergency plan which was to be 
submitted to the Legislature for its consideration ,(Resolution 262-1982) 

The Planning Department, in accordance with the Legislative 
directive, submitted a RERP in December 1982. A number of public hearings 
were held by the Legislature to consider the PLAN in January, 1983. The 
Legislature, with the concurrence of the County Executive, Peter F. Cohalar 
decided not to approve, adopt or implement any RERP for Shoreham. The 
reason given for this action was that ... 

"[Since] no local radiological emergency response plan for 
a serious nuclear accident at Shoreham will protect the 
health, welfare, and safety of Suffolk County residents, 
..• the County's radiological emergency planning process 
is hereby terminated, and no local radiological emergency 
plan for response to an accident at the Shoreham plant 
shall be adopted or implemented ... 

. . . [S]ince no radiological emergency plan can protect 
the health, welfare, and safety of Suffolk County resi­
dents and, since no radiological emergency plan shall be 
adopted or implemented by Suffolk County, the County 
Executive is hereby directed to assure that actions taken 
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by any other governmental agenc·· be it State or Federal, 
are consistent with the decision mandated by this Reso­
lution." 
(Resolution 111-1983). 

The Governor of New York, after reviewing the results of a 
study by the Marburger Commission, an independent committee appointed 
by the Governor to study the Shoreham situation, announced that no 
RERP for Shoreham would be adopted or implemented by the STATE. 

THE LILCO TRANSITION PLAN 

LILCO, interpreting the COUNTY's refusal to adopt a plan as a 
derogation of its responisbility under Article 2B of the New York Execu­
tive Law, submitted its own plan to the NRC. The PLAN has been desig­
nated "The Lilco Transition Plan". (PLAN) 

The PLAN describes in detail the actions which LILCO proposes 
to take in the event of a radiological emergency at the Shoreham facility. 
The PLAN is contained in four volumes. One volume is entitled· "Shoreham 
Nuclear Power Station - Local Offsite Radiological Emergency Response 
Plan". Two volumes are entitled "Offsite Radiological Emergency Response 
Plan". The fourth volume is designated as "Appendix A - Evacuation Plan". 

Highlights of the PLAN which would be utilized in the event of 
a radiological accident may be outlined as follows: 

1. The organization which is primarily responsible for imple­
menting the PLAN is known as the Local Emergency Response Organization 
(LERO). This group is composed of over 1,300 LILCO employees and con­
sultants. 

2. The Director of LERO, a LILCO employee, would have the primal 
responsibility for the coordination and implementation of the PLAN. He 
would make certain that the following mentioned functions would be carried 
out in the event of a nuclear accident at Shoreham. 

3. 

4. 
the public. 

5. 

6. 

Assessment of the severity of the nuclear accident. 

Determination of the action to be taken in order to pro_tect 

The declaration of an emergency. 

Notification of the public by the following methods: 

a) The activation of 89 fixed sirens. 
b) The transmittal of messages on an Emergency Broadcast 

Sys tern (EBS) . 
c) The transmittal of signals on tone alert radios. 
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7. The instruction of the public by means of EBS messages as 

to protective measures to be t~ken, includinp selective ilnd ge~c.:rnl 
c.:vaL:uation of the EPZ. 

S. Impl~m~ntation of traffic control measures in order to 
evacuate the public along specified routes. These measures include.: the 
following: 

a) Th~ conversion of a two mile stetch of a two-w~v road 
into 3 one-wnv road. · 

b) ThL1 pl~cemenc · of roadblocks to cordon off the i~~edi 2te 
plant area. 

c) The placement of 193 traffic guides at 147 traffic 
control points throughout the EPZ. These traffic 
guides, by th~ utilization of cones and hand 
signals, will channel traffic along the design~tcd 
evacuation routes and discourage traffic from pro-
ceeding along different routes. · 

d) The placement of LILCO vehicles, cones and flares 
in the traffic lanes before certain entrance ramps 
on four evacuation routes to cause traffic to move 
into adjoining lanes in order to permit the continuous 
flow of traffic onto the routes from such ramps. 

s) The authorization of the use of road shoulders and 
the creation of lanes for turnpockets. 

9. The erection of permanent trailblazer signs along all 
evacuation routes. 

10. The removal of stalled cars and other obstacles from the 
roadway by tow trucks. 

11. The formulation of protective action recommendations which 
are to be broadcast to the public present in the ingestion exposure path­
~ay. These recommendations may include the following: 

a) The placement of dairy animals on stored f~ed. 
b) The removal of dairy animals from con~aQinated 

fields to shelters. 
c) The withholding of foodstuffs and milk from the Market. 
d) The change from the production of fluid milk to the 

production of dry whole milk. 
e) The washing or scrubbing of fruits and vegetables prior 

to consumption. 
f) The suspension of fishing operations. 

12. The making of decisiqns and recommendations with reference 
to recovery and re-entry to the EPZ after a nuclear accident. 
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THE CATALYST FOR THE INSTA~:T PROCEEDING 

The Atomic Safr,ty and Licensing Board (ASLB), an administr.1tive 
panel of the NRC, hns been and still is in the process of conducting hear­
i nr,s to dctl·rmi nc if the plan comp 1 ic s with !\RC standards and is ca;,~ b le of 
being implemented. 

LILCO h3s r~pr~sented t0 the NRC that it may lawfully i~plc~cnt 
its PLAN and th.:it n~i thcr State nor Federal L,n•: prevent LILCO from p~:..-form­
ing the functions described therein. The STATE, COUNTY and TOWN have 
advised the NRC that LILCO lacks the legal authority to carry out i~s plan. 
These governmental bodies have filed ten "legal contentions" with the 
ASLB setting forth their positions on the lack of legal authority by LILCO 
to implement its PLA~. 

The Federal Emergency Management Agency (FEMA), the Federal 
b0Jy chnrged with the initial reviews of RERPS, has advised the ASLB that 
it cannot determine wh~thcr the LILCO PLAN can be implemented until the 
legal authority issue has been resolved (see Letter of Richard W. Kreiner, 
Assistant Associate Director, Division of Emereency Preparedness and 
Engineering Response, NRC). 

The Chairman of the ASLB, after listening to all sides and 
considering FEMA's views, determined that the ten legal contentions filed 
by the plaintiffs herein present issues of New York State Law and he urged 
the parties to get a resolution in the State Courts (Transcript ASLB 
January 27, 1984 p. 3675). 

On March 7, 1984, separate actions seekin~ a declaration that 
LILCO did not have legal authority to execute its PLAN was corr.menced by 
the STATE and COUNTY in the New York State Supreme Courts. The COUNTY's 
complaint alleges that LILCO's implementation of its PLAN would be un:aw­
ful, illegal and a usurpation of the police powers of the STATE. The 
COUNTY specifically mentioned that t~ execution of the PLAN would violate 
the New York State Constitution, the Municipal Rome Rule Law and the ~ 
Executive Law. The STATE similarly~alleged that LILCO is precluded from 
~r@isi~{ the functions mentioned i~ the ,1..AN. In addition, the STATE 
cite ~tha the implementation of the PLAN would be violative of the 
Transportation Corporations Law, the Business Corporations Law, the Vehicle 
and Traffic Law, the Public Health Law, the Agricultural and Markets Law 
and the Penal Code. 

LILCO did not serve an answer but immediately m~ved to dismiss 
the actions on the grounds that the Court did not have subject matter 
jurisdiction and the complaints fail to state a cause of action. 

LILCO, before any action could be taken with reference to its 
motion, removed the declaratory judgment actions to the Federal District 
Court in April 1983. It claimed that the challenge to its legal authority 
presented a question of federal law that was within the original juris­
diction of the federal courts. The STATE and COUNTY filed motions for a 
remand of their actions back to the New York State Supreme Court. The 
Federal District Court ruled that LILCO's federal law claims and its invoca 
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tiun o[ tlw tc.J~ral Jffl'1..'mpti,)n argur.wnt cnn:;ritutc·d ;·:C!"i1-r·:1!.i ·:1 · d, fl•,::·u 
th.:H C-)11ld he r;1i~:,,d in a st:,t1.• cou::t pro.::1.·,·di11;· (C11c : .. , v. l ~ 11·,,; , ·1. -lli~:.,. 
uf ~~1_ff1_)J~ v. I_j_J_£~,; ;-:,~s . CV-S-', 1218, C\'-811-140), 'f:D-1'-.:~-Y .• ~ -i"i111~.:-1s-.-r~1,~ 
()11 i,uc:.ust 1!1, 1')$!,, t 1~-- ST,\T:: ;i:11.i co~·::'l·Y ,l1.'d1.'i1S \·.' l!rC COl1!;0li1.l. ~:.. L· 1.: i:1 
rl:is Co~n ,:ith J ri::~ tL,:- ..icti1.1n f(,r 1.!, -cL::·,1rury jud:.•.ncnt cc::~~Vi1CL·d 1, 1 
the TOl-.:i~ in :•bv 19S4. . 

l. 1 r.' . \ ) I l ' ! ' ' ·. \' • ; l ~ : -: I" . • ' : i l.' : 1 t I ' 

: r ,, u ;, d ~- 1 l 1. ! : 1 li i s < \, u ~- ~ l ! 1. , 1..· :; n., t· h; 1 , .. , · 
;;u ju:-l i 1. · i.di! , 1..·,,nt1·1.1 \·,·:· sy i:; pr1.'S1..'ll!." 

,li :· :· ; i :, :: t h1..' c,"\rn !' L ti n t :: ( . : !.1.· 
:-' t: ! > _;. • c ~- r , .1 u · , · , ~ . \ li r i s c 1 L c Li "n I -: , ~ ; : ~; ~ 
., ,~.! t!ic c: 1ri1 pL1i:1t i. f,1:1 tel ~; t ;1 U• .i 

C ;'. 1 l , : ( • , 1 f , t, · I j , 1 , 1 • 

1.11.•'.ll 1::.1inLd:1s tha:. 11-) rl',11 di~-rut~ c:-:L;t :· C1.' ncl!rni11 r~ it., 
11 ·;· .d , ,1t 1: ,ri tv t<• :11..·t in th<· ,'\'Cnt 0f :1:1 ,•r. :, ·· r\ ·•.: n,o·, 1-1..' t: .Jll•;(• t :,l · r·, Lli1:tii" 

1 . 1 . " 1 l . 1 . . . " 1 • 11 . 
,·,, · j; ,: :; .1:·v ,;::--v, : l: ,' , ' !1 .:1 .1y1•c1 th·t1c:1 ,; c ,T'.,ll"l11 t.1 .::. '.,'l l"'l"\'1..•r uccu 
'ii. , 1 " i,:::1.itlid h ·;il ::~vi1,1ri0" :,~cording tci LII.CO is t!:: :r tll.£ llJ:..;__::~ 
• .. ;i.11 r.•:-.'•1.. .:i r:i,lin icnl emL'r t.'ncv :ir. ~h0rch .:1m. 1.ILC~n:-,:,-
•:l · ·ms rl.:1t "in fa1.·t ~:l'\o\' Yo::-k -S-t .- , -----r.c.eJ~ond in th~ 
L'V1.. n Q"H----4-H---c"t""r---F,u.:i 1 ' lllSL.iYC'~lL'...tjH· ~ i cal 
!,C1..n,1ri-;;· ' ' -..11~ Dl'rform th( -· contestcd 
.icti ·:ic· 

LILCO' ~~ c:1:1r:1ct1!:::.-iz.,t: i1."ln of the C(~:r.rJ .iintr, :is being b::scd on .:i 
hyruthl t ic.:il sc0n:.1ric 1 is withi...'t:t .my b:,sis :ti i.1ct .-:.nd cnn nnly b~ nttri 
Lu t L' ,.I to ''\-Ji sh f u 1 t h ink ~ n g " . l): 11? tk1 c s n 0 t ha v c t L) l., L"· .1 g e: n i us t o as cc r -
Liin th:1L thL' is~;ul.' j"ll"1..'s cnt~<l by these .:ictiLms is th0 l(!gal au:lwrity cif 
UJ.CO tn (·xv..:ut1.• t!11..• PL\~ .1nd r:1. 1 t whether th1..• STATE or com:TY ·,..-ill or 
·.-:i 11 nc•t rvspl'nJ tl, a r.1Jiolo~·,i~.1l cr.:c1·gl'ncy ,1t Shorc>h:im. 

\~h:it Cl)!l~ti tutl~S a justiciable· c0ntroversy'? The n0cef.s.1ry 
L'lL"l'::L·nts of .1 justici.11..,1(! contr0vcry arc a lcgdlly proti=ctcd intcn•st 
.m J :i p·1..•sl·nt disrut,· (Davis c~"'.lr.struction r.c"~l:· v. C0,mtv of Suff',,lk, 

11:1 Mi~L·.:~d 65:, !..47 ~.Y.S.2,l 355, nfi'J. 9'.> ,\.D.2aaI9, 467~ I:.Y.S.~~d 
~19; ~0~rJ of Co-0p0r:itive Educational s~r~ic~s. Nassat1 Countv v. 
CulJin:--J] A.D.2d 2b7-,-328 N.Y.S.2d 9)3. Thl!SC clements are pr'2SC'nt in 
t.liernst..mt r:i.:itter. Th..: plaintiffs have an interest in insuring that 
tlh:ir governmcntnl powl•rs are not usurped by a private corporntion. LIL( 
claims that it has a rir,ht to exercise the functions mentioned in the 
I'LAN. How can anyone say that a bona fide controversy does not exist? 

The Court is of the opinion that the declaratory judgment actic 
is the best vehicle to solve the controversy herein as attested to by the 
following language of the Court of A?peals in the case of New York Public 
Interest Research Group, Inc. v. Carey, 42 N.Y.2d 527, 399 N.Y.S.2d 621 
at page 623: 

" ... The need for judicial intervention is obvious when, 
because of the actions of one of the parties, a dispute 
arises as to whether there has been a breach of duty or 
violation of the law. Then th~ courts can declare the 
rights and obligations of the parties, and if a breach 
is found, compel compliance, award damages or otherwise 
order appropriat~ action to be taken. 
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Tha: is th~ traditional, but not the only way in which 
a genuine legal dispute may arise or be resolved by 
the courts. For instance, when a party contemplates 
taking c~rt~in action a genuine dispute may arise before 
any bre3ch or violati0n has occurred and before there is 
any need or right to resort to coercive measures. In 
such a case all that may be required to insure compliance 
with the l~w is for the courts to declare the rights and 
0blig3tiuns of the parties so that they may act accord­
ingly. Th3t is the theory of the declaratory judgment 
actions authorized bv CPLR 3001 (Jn~es v. Alderton Dock 
Y.u.wi.s., 256 N.Y. 298,-176 N.E. 401;-Siegel,--Pract-icl: · 
Commentarie~. McKinney's Cons. Laws of N.Y., Book 7B, CPLR 
3001, pp. 355 357; 3 Weinstein Korn Miller, N.Y. Civ.Prnc., 
p:1r. 3001. 0'..'; Borchard D~claratory Judgments, 9 Brooklyn 
L Rev. , pp. 1 3) . 

The contr0v0rsy conc0rnin~ LILCO's legal authority to implement 
it~ PLAN is real and present. Re~olution of the dispute will dct~~mine 
•,.:hat the police powers of the STATE entail and if those powers have been 
usurped by LILCO's PLAN. The determination of LILCO's authority to imple­
m~nt the PLAN will have a significant bearing on its application for an 
operating license at Shoreham. The interests of the parties are clearly 
at stake in this proceeding. The Court can not envision a better example 
of a justiciable controversy which is ripe for a judicial determination 
in a declaratory judgment action. 

THE ISSUE 

LILCO, as previously mentioned, moved to dismiss the complaints 
pursuant to Section 32ll(a)(7) of the CPLR on the ground that the com­
plaints fail to state a cause of action. LILCO contends t~1at (1) "New 
York law does not prohibit it from performing the activities mentioned in 
the complaints; and (2) if state laws "were construed as plaintiffs 
allege, they would be preempted under the Supremacy Clause of the Vnited 
States Constitution and by federal statues and regulations." 

The Court, at the behest of ner dated 
Octo l i 'ded to that of ,LILCO's 
le al authorit im leme- its, PLAN ~e of New 

-.York'!,, The parties ave submitted the pleadings, transcripts of their oral 
arguments before the Court, affidavits, the PLAN, volumin~us briefs and 
documents and there is no need to hold a hearing as none of the material 
facts are in dispute. 

A synopsis of the posture of the case to be decided by the Court 
and the issue involved is described as follows: 

LILCO, in order to obtain a license to operate its Shoreham 
facility, must submit a plan for responding to a radiological accident 
which the NRC finds is adequate and capable of being implemented. LILCO 
has submitted a PLAN to deal with a radiological emergency at Shoreham. 
The plaintiffs have challenged LILCO's legal capabilities to perform the 
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functions contained in the PLAN and maintain that the PLAN amounts to a 
usu1·pation of the.• STATE' s police powers. The proposed functions are 
undisputed and set forth at great length in LILCO's four volume PLAN. The 
1 ,, i-',;i 1 i ty 11 f LI LCO' s per L1~rr.am:c uf the sc functions under the laws ui 
t.lw State.• of New York is bc>fore this Court for a resolution. 

TllE POSITIO~S 

LI LCO' s lJ3S i c premise for its view that it has a right to 
implement the PLAN und~r the laws of the State of New York is found in 
tlh· fc,ll0win ~. statement containc•d in the PLAN at P 1.4-1.8: 

''(N)othing in New York State law prevents the utility 
from performing the necessary functions to protect the 
public. To the contrary, Article 2-B of New York State 
Executiv~ Lnw, Sec. 20.1.c, makes it the policy of the 
State that State and local plans, organization arrangements, 
and response capability "be the most effective that current 
circurnstanes and existing resources allow."" 

This argument has been succintly advanced by counsel for LILCO 
in his statements before this Court on January 15, 1985 and transcribed 
at pages 26 and 27 of the minutes in the following concise manner: 

"Under the LILCO view, as a private citizen or as a corporate 
citizen, any action that I want to take of any type that is 
not prohibited by law, or that does not threaten the health 
of one of my fellow citizens, unless that action is expressly 
prohibited by State law, that I've got a right to do it. 
Th3t's part of my rights as a citizen of this country, and 
if I were a citizen of New York, it's part of my rights under 
the New York constitution." 

LILCO, in addition to this argument, also maintains that its 
activities under the PLAN do not amount to an exercise of police power. 
It bases its contention on two grounds. First, the PLAN "does not propose 
to, and will not, use force or the threat of force to compel obedience 
to anyone or anything." Second, the essence of the STATE's police power 
is "regulation" and the ability "to incarcerate persons who engage in•pro­
hibited activity" and LILCO is simply "planning for and responding to a 
radiological emergency" and "not regulating an emergency response." 

The plaintiffs' argument is rather simple. They maintain that 
the activities which are to be performed by LILCO employees as delineated 
in the PLAN are governmental functions and amount to a usurpation of the 
STATE's police power and thus is prohibited under New York State Law. 
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THE STATE'S POLICE POWER 

A resolution of the controversy herein necessarily involves a 
discussion of the sou.rce, nature and exercise of the police power of the 
STATE. 

(a) THE SOURCE 

In our system of government, the police power is an inherent 
attribute and perogative of state sovereignty (Teeval Co. v. Stern, 
301 N.Y. 346, Cert. den. 340 U.S. 876). The Tenth Amendement to the 
Constitution of the United States specifically provides that the exercise 
of the police power for the general welfare of the public is a right 
reserved to the States (Brown v. Brannon, 399 F. Supp, 133, aff'd, 535 F 2d 
1249). This principle has been affirmed by our Courts even before the turn 
of the 1900's (See Nunn v. People of Illinois, 94 U.S. 113). 

(b) THE NATURE 

One cannot deny that the police power is the STATE's most essen­
tial power (People v. Bibbia, 262 N.Y. 259, aff'd, 291 U.S. 502). Nor 
can one dispute · that the protection and safety of persons and property is 
unquestionably at the core of the STATE's police power (Kelly v. Johnson, 
425 U.S. 238). Our courts have continually and consistently ruled that the 
protection of the public health and safety is one of the acknowledged pur­
poses of the police power of the STATE (Adler v. Deegan, 251 N.Y. 467; 
Yonkers Community Development Agency v. Morris, 37 N.Y.2d 478, 373 N.Y.S.2d 
112 >. 

division 
powers? 
exercise 

~~~R£W . 
Who may exercise these police powors? Does a governmental sub­

such as a county or town have an inherent right to exercise these 
Does a corporate entity such as LILCO have an inherent right to 
these police powers? 

The acceptance of the cardinal rule, that the police power is an 

K ,
inherent perogative of the STATE, can only lead to the conclusion that-=W:S 

_Rower can only_be_exercised by the STATE or by governmental subdivisions 
upon whom the State Constitution or State laws confer such power. In- fact, 
municipal corporations, who are creatures of state law and whose sole 
purpose is to perform governmental functions, have no inherent authority 
to exe~cise police powers. These municipal corporations may only exercise 
the police power which the State Constitution or the State Legislature con­
fers upon them (Rochester v. Public Service Commission, 192 Misc. 33, 
83 N.Y.S.2d 436, aff'd. 17 A.D. 172, 89 N.Y.S.2d 545, aff'd.301 N.Y. 801; 
People ex rel Elkind v. Rosenblum, 184 Misc. 916, 54 N.Y.S.2d aff'd. 

- · 269 A.D. 859, 56 N.Y.S.2d 526). 

POLICE POWER• POLICE POWER 

A brief study of the PLAN, as outlined by this Court, indicates 
the basic activities LILCO intends to perform in the event of a radiolocica 
accident at Shoreham. 
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It intends to declare an emergency and advise citizens of the 
steps they should take to protect themselves. LILCO intends to manage 
a major, full-scale . evacuation of a 160 square mile area. It intends to 
close public highways, re-route traffic and direct the flow of traffic. 
The utility intends to decide upon and oversee steps to secure public 
health within a fifty mile radius of the nuclear facility. LILCO intends 
to oversee evacuation centers for more than 100,000 people. It intends 
to decide when and in what fashion citizens may return to their homes 
in previously contaminated areas. 

LILCO maintains that these actions do not involve governmental 
functions and that its proposed "management" of the evacuation of the 
residents of Suffolk County w0uld not involve an exercise of the STATE's 
police power. What is the basis of LILCO's assertion? 

Two reasons are advanced by LILCO for its stance. First, LILCO 
does not propose to use force or the threat of force to compel obedience 
to its recommendations. · Second, the essence of the STATE's police power 
is regulation and the ability to incarcerate persons who engage in pro­
hibited activity. LILCO is merely planning for and responding to a radio ­
logical emergency in carrying out the functions in the PLAN and not regu­
lating an emergency response. 

The position taken by LILCO is untenable~ The fact that LILCO 
will not issue traffic tickets or arrest someone is of little significance 
The exercise of governmental functions does not necessarily require the 
imposition of penalties as indicated by the following language in the case 
of Branden Shores, Inc. v. Incorporated Village of Greenwood Lake, 
68 Misc.2d 343, 325 N.Y.S.2d 957 at page 960: 

"The term "police power" has often been defined as that 
power vested in the Legislature to make, ordain and 
establish all manner of wholesome and reasonable laws, 
statutes and ordinances, with penalties or without, not 
repugnant to the Constitution, as they shall judge to 
be for the good and welfare of the commonwealth, and of 
subjects of the same. Whatever affects the peace, good 
order, morals and health of the community comes within 
its $Cope." . 

Furthermore, the bold statement that the PLAN is devoid of any 
coercion is incorrect. Does turning a two-way street into a one way stree 
leave motorists free to drive as and where they wish? Likewise, does 
parking LILCO vehicles in traffic lanes on the Long Island Expressway in 
critical locations afford motorists a freedom of choice? Is a motorist 
thus compelled to travel in accordance with the route set out in the PLAN? 
Does LILCO REALLY believe that its declaration of an emergency and 
evacuation on the emergency broadcast channel is any less compulsive 
because the directive will not be enforced by a threat of incarceration? 

LILCO's regulation theory is likewise without merit. It claims 
that its own actions do not "regulate emergency responses" but rather 
consist of "planning" for and "responding" to a radiological emergency. 
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l.TT.r.O, i.n "rl:,nning" for :t r:1diolo~ic,1l cm,•1·r.•·ncy woulcl in c•ffc•C'I he • 
performing functions that are governmental in nature. In "responding" 
to a radiological emergency, the utility would undertake to perfo~n ~cti ­
vities that are reserved to the STATE and its political subdivisions . 

In fact, the Courts of the State have recognized thnt the func ­
tions LILCO intends to perform fall within the STATE's historic police 
power. See, eg. Yonkers Comrnunitv Development ASency v. Morris, 37 N. Y. 2 
478, 373 N. Y.S.2d 112 Cl975), ahp. dismissed, 42 U.S. 1010 0 97 5) 
{matters concerning the public ealth, safety and welfare are within the 
State's police power); Royce v. Rosasco, 159 Misc. 236, 287 N.Y.S. 69 2 
(1936) (abatement of public emergencies is within State's police po·., c r ) . 
People v. Bielmeycr, 54 Misc.2d 466, 468-69, 282 N.Y.S.2d 797 (1967) 
("It has lon~ been recognized that the power to regulate and contrc l the 
use of public roads and highways is primarily the exclusive prerogative 
of the States."); Tornado Industries, Inc. v. Town Board of Oyster Bay, 
187 N.Y.S.2d 794 (1959) (control of traffic is a matter within the 
police power); Cit{ of Utica v. Water Pollution Control Bo nr<l, 6 ~P? , Di? . 
340, 177 N.Y.S.2d 7 (1958), aff'd., 5 N. Y. 2d 164, 182 N. Y.S.2 d 58 ~ ( 19 '. 
(control of water pollution is within the public power) ; Se..£.?._ ze: r1c·rall y , 
N. Y. Const. Art. I, sec. 6, notes 681-909 (McKinney)). 

t~o amount of semantic~ can chanrc• the true' rne rmin~ of t he: 
nctivitics ~hich LILCO proposes to perfor~ in the event of n rn J ial0~i ca : 
nccidcnt .,t Shorch.1m. No amount of ink cnn cover up or bl0 r: '" :: :: t:~C' fa c t 
th.,t 1.11.CO's "intended functions" are inhcrc-nt~ y 1,n v c•:·n::1cnt:;,::. ::-. 1~.1t·.:~· e 
;md fall clearly within the ambit of the STi'\TE' s police power. 

THE DELEGATIO N OF POLICE rm,JER S 

Does LILCO have any st :itutory .:iuthority to c:-: c,1·c i::c t: :,-:· :- 1.::-.ct:. : 
conLain cd in the PLAN? How arc the STATE' s police p ci'.-:-.-rs J(.; ~q~ ;; !.:c,.: ·:· l ::1· 
an y of these powers been delegated to LILCO ? 

(a) TO LOCAL GOVER~~!Dns 

The COUNTY, TOWN and other local govcrnmcnt c1 l s u1..) d i·: :.. sion::-. l:m·, 
1.Jl.!en delegated "nearly the full measure o.f the STATE' s po l i ( c ;1(Y.:c r by 
the State Constitution and various State st.:itutes" (Hoct ~:c :· ._ . . r.nun :: '-· 
of Erie, 497 Supp. 1207). Article 9, Section 2 of the r~cw Yer:•: S::,1:-c 
Constitution is the primary source for the authority of local ~0vcrn~cnt 
to exercise the police power. Section 10.la(12) of the Municirnl Home 
Rule Law expressly delegates police power to governmental units by .con­
ferring authority upon them to "provide for the well-bejng of persons 
or property therein." Thus, these constitutional and statutory provisio 
in of themselves, authorize the COUNTY and TOWN to exercise the STt-.TE ' s 
police power. 

Cb) TO PRIVATE CORPORATIONS 

The Court has been unable to find any provisions in t~P State 
Constitution or State statutes which authorize LILCO or any 0tl1cr priva 
corporation to exercise any portion of the STATE's police power. 
In fact:, nny attempted delegation of police power to LILCO 1;:oul tl ~:~K: :..;·1t 
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to an unlawful delegation of governmental powers (See 20 N.Y. Jur. 2d, 
"Constitutional Law" §183). A governmental unit can not bargain away 
its police power to a _private party or organization (Beacon Syracuse 
Associates v. Cit¥ of Syracuse, 560 F. Supp. 188). Governmental functions 
and responsibilities cannot be surrendered by contract where police power 
public safety and welfare are involved (Patrolmen's Benevolent Ass'n. ' 
v. City of New York, 59 Misc.2d 556, 299 N.Y.S.2d 986). 

CORPORATE POWERS 

LILCO is nothing more than a creature of the STATE. Corporations, 
unlike natural persons, possess only those powers that have been conferred 
upon them by the state of their incorporation (14 N.Y. Jur. 2d "Business 
Relationships, §340). Corporate powers do not exist merely because they 
are not expressly prohibited. A valid basis must be demonstrated for the 
existence of a claimed contested power under the laws of the state under 
which the corporation has been created. (See 6 Fletcher, Cyclopedia of 
Corporations §2476 - 2486, Rev. Perm. ed. ~979). 

The express powers which LILCO possesses are set forth in 
Section 11 of the New York State Transportation Corporations Law and Sec­
tion 202 of the New York State Business Corporation Law. What express 
powers does LILCO have as a direct result of these statutes? 

Section 11 of the Transportation Corporation Law grants electric 
corporations and gas and ,electric corporations the power to generate, ac­
quire and supply electricity for heat or power to light public streets, 
places and buildings. In addition, such corporations are empowered to 
acquire and dispose of necessary machines and to transmit and distribute 
electricity through suitable wires and other conductors. Such corpora­
tions can use streets, public parks and public places to place their poles, 
pipes and fixtures, but only with the consent of the municipal authori­
ties. These corporations also have power to acquire real estate, for 
corporate purposes, but only in the manner prescribed by the eminent 
domain procedure law. Thus, even in areas necessary to the conduct of 
their businesses, utilities can act only under express legislative grants 
of power and with the consent of municipalities. 

Section 202 of the Business Corporation Law sets forth sixteen 
general powers which are common to all corporations incorporated pursuant 
to the laws of the State of New York. For example, the power to sue and 
be sued, to hold property and to make contracts. 

Thus none of these express powers bestow upon LILCO the authority 
to implement its PLAN. Nevertheless, LILCO is undaunted by its inability 
to point to a specific grant of power in either the Transportation Corpora­
tions Law or the Business Corporation Law which would lend credence to its 
claimed authority to implement the PLAN. Instead, LILCO seeks to rely on 
"implied powers" which existed at common law and is now codified in Sec-

. tion 202 (a)(l6) of the Business Corporation Law. The latter provides 
that a corporation has "all powers necessary or convenient to effect its 
corporate purposes." LILCO states that one of its corporate purposes is 
to create and sell electricity and thus it has the power to build or oper­
ate a power plant such as Shoreham . . The operation of Shoreham, according t < 
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LILCO, is con~itioned upon the existence of an adequate offsite emergency 
plan, Thus LILCO reasons that it has the implied power to implement the 
PLAN in furtherance of its corporate powers. 

LILCO's view of the scope of implied corporate power has no 
limit. Furthermore, it has no support in the cases which LILCO has put 
forth as supporting its theories. For example, it cites the following 
four cases which held: 

1. That a corporation has implied power to make charitable 
contributions for the benefit of the corporation and its employees 
(Steinway v. Steinway & Sons, 17 Misc. 43, 40 N.Y.S. 718). 

2. That a corporation operating a home for persons 60 years or 
older has the implied power to admit a 59 year old '(In Re Heims Estate, 
166 Misc. 931, 3 N.Y.S.2d 134, aff'd. 255 A.O. 1007, 8 N.Y.S.Zd 574). 

3. That a construction company may also perform related 
professional engineering services (John B. Waldbilling, Inc. v. Gottfried , 
22 A.D.2d 997, 254 N.Y.S.2d 924, aff'd. 16 N.Y.2d 773, 262 N.Y.S.2d 498). 

4. That a corporation may make payments under a "non-compete 
agreement, provided such payments do not constitute a prohibited restraint 
of trade (Leslie v. Lorillard, 110 N.Y. 519). 

This Court can not fathom how LILCO expects to support its claim 
of authority to declare an emergency and assume responsibility for the 
evacuation of over 10,000 people on the basis of these cited cases. 

Likewise, the Court is at a loss for LILCO's reliance upon a 
1901 case, City Trust Safe Deposit and Surety Co. of Philadelphia v. 
Wilson Manufacturin~ Co., 58 A.D. 271, 68 N.Y.S. 1004 for the proposition 
that "it is difficu t to say in any given case that a business act is not 
within the powers of a corporation." Ironically, the Citv Trust case did 
not even involve New York State Corporate Law. Defendant, a West Virginia 
corporation, sought to avoid an indemnity agreement previously given. 
It argued that its act was "ulta vires" under the laws of West Virginia, 
but it failed to offer any evidence as to the West Virginia Laws. The 
court held that, absent such evidence, defendant could not avoid its 
contractual obligation. 

Does LILCO sincerely believe that a judge writing a decision in 
1901 would have considered that the direction of traffic ~r the declara­
tion of a public emergency constituted a "business act" as the term was 
employed in the City Trust case? 

LILCO is mistaken in its view that the power to undertake action 
necessary or convenient to effect its corporate purposes has no bounds. 
A corporation lacks power, express or implied, to engage in activities 
which are contrary to public policy (State of New York v. Abortion 
Information Atency, Inc., 37 A.D.2d 142, 330 N.Y.2d 927, aff'd. 30 N.Y.2d 
779, 339 N.Y .. 2d 174). The implemntation of the PLAN amounts to an 
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exercise of the police power. The latter can only be exercised by the 
STATE and upon proper delegation, the municipalities. The exercise of such 
power by LILCO would accordingly violate the public policy of this state. 

THE EXECUTIVE LAW 
ARTICLE 2B 

LILCO claims that the activity which it proposes to take under 
its PLAN is directly supported by New York State Executive Law, Article 2B. 
This law is entitled "State and Local Natural and Man-Made Disaster Pre­
paredness" and is found in Sections 20 - 29 of the Executive Law. 

What was the intention of the Legislature in enacting this law? 
What does the law provide. 

Article 2B of the Executive Law involves the distribution of 
powers held by the Executive Branch of State Government. It clearly 
expresses the intention of the Legislature to confer the STATE's power to 
plan for and to respond to disaster situations solely upon State and local 
government. It establishes a framework for state and local co-operation 
in planning and preparing for emergency responses to all kinds of disasters 
including nuclear accidents. Thus, this Statute creates a state agency, 
the Disaster Preparedness Commission (DPC) to coordinate state and local 
emergency responses. This legislation authorizes each county and city to 
plan for disasters and delegates authority to STATE and local officials 
to effectuate these functions. 

The Court, no matter how many times it has read and re-read 
Article 2B, could not find any authorization for LILCO, express or implied, 
to exercise the STATE's police powers in emereency situations. What is 
the basis of LILCO's claim that Article 2B of the Executive Law authorizes 
it to implement its PLAN? 

LIL_CO rests its claim of authority upon two sub-paragraphs, 
Section 20-l(a) and Section 20-l(e) contained in the statement of policy 
that constitutes the preface to Article 2B. Section 20 of Article 2B 
of the Executive Law provides as follows: 

"§20. Natural and man-made disasters; policy, definitions 
1. It shall be the policy of the state that: 
a. local government and emergency service organizations 
continue their essential role as the first line of defense 
in times of disaster, and that the state provide appro­
prtate supportive services to the extent necessary; 
b. local chief executives take an active and personal role 
in the development and implementation of disaster prepared­
ness programs and be vested with authority and responsibil­
ity in order to insure the success of such programs; 
c. state and local natural disaster and emergency response 
functions be coordinated in order to bring the fullest pro­
tection and benefit to the people; 
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d. state resources be organized and prepared for immed­
iate effective response to disasters which are beyond 
the capability of local governments and emergency service 
organizations; and 
e. state and local plans, organizational arrangements, 
and response capability required to execute the provisions 
of this article shall be the most effective that current 
circumstances and existing resources allow. 

2. As used in this article the following terms shall have 
the following meanings: 
a. "disaster" means occurrence or imminent threat of wide 
spread or severe damage, injury, or loss of life or property 
resulting from any natural or man-made causes, including, 
but not limited to fire, flood, earthquake, hurricane, tor­
nado, high water landslide, mudslide, wind, storm, wave action, 
volcanic activity epidemic, air contamination, blight, drought, 
infestation, explosion, radiological accident or water contam­
ination. 
b. "state disaster emergency" means a period beginning with 
a declaration by the governor that a disaster exists and end­
ing upon the termination thereof. 
c. "municipality" means a public corporation as defined in 
subdivision one of section sixty-six of the general construc­
tion law and a special district as defined in subdivision 
sixteen of section one hundred two of the real property tax 
law. 
d. "commission" means the disaster preparedness cor.-'.::-.ission 
created pursuant to section twenty-one of this article. 
e. "emergency services organization" means a public or pri­
vate agency, organization or group organized and functioning 
for the purpose of providing fire, medical, ambulance, rescue 
housing, food or other services directed toward relieving 
human suffering, injury or loss of life or damage to property 
as a result of an emergency, including non-profit and govern­
mentally-supported organizations, but excluding governmental 
agencies. 
f. "chief executive" means: 

(1) a county executive or manager of a county; 
(2) in a county not having a county executive or manager, 
the chairman or other presiding officer of the county 
legislative body; 

(3) a mayor of a city or village, except where a city or vil­
lage has a manager, it shall mean such manager: and 

(4) a supervisor of a town, except where a town has a 
manager, it shall mean such manager. 
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This Section states general STATE policies including the proposi­
tion that "local government and emergency service organizations continue 
their essential role as the first line of defense in times of disaster" and 
that the STATE shall provide appropriate supportive services to the extent 
necessary. This policy statement, contrary to LILCO's assertions, does 
not explicitly or implicitly authorize private corporations to exercise 
police powers in the event of a nuclear accident. 

Section 20-l(a) acknowledges the role of private groups called 
"emergency service organizations" in providing :services directed toward 
relieving human suffering, injury or less of life or damage to property" 
such as fire, medical, ambulance, food, housing and similar rescure ser­
vices. 

These private emergency service organizations have not been dele­
gated in any way, shape, manner or form to the governmental functions which 
the PLAN contemplates. The Legislature, if it intended to delegate the 
broad-scale powers LILCO claims, would have done so in clear explicit 
language in the substantive portions of Article 2B which presently only 
confer these powers upon state and local governments. 

CONCLUSION 

These declaratory actions which arise out of LILCO's attempt to 
secure approval of its utility sponsored PLAN clearly present a justi­
ciable controversy and the complaints do state a cause of action. The 
limited issue of LILCO's authority to implement its PLAN under the laws 
of the State of New York does not involve nay disputed questions of fact. 

LILCO, as previously mentioned, intends to execute the PLAN 
solely with its own employees and intends to carry out activities which 
are inherently governmental in nature. These powers have been solely con­
ferred upon the STATE and its political subdivisions. LILCO, a pri :ate 
corporation, is a creature of state law and only has those powers which the 
STATE has conferred upon it. These powers, express or implied, do not 
include the right to exercise governmental functions. 

There is a paradox which is present in this controversy and 
involves the philosophy of the creation of our government. In order to 
recognize this paradox, one must examine the philsophy of our founding 
fathers in creating our government. 

The political ideas behind the Declaration of Independence and 
the Constitution were not the sole inventions of the founding fathers. 
Franklin, Jefferson, Madison and other colonial leaders were learned and 
widely read men, steeped in the ideas of the English political phila;ophers. 
The most influential of these philosophers upon the founding fathers was 
John Locke (See Clinton Rossiter, "1787: The Grand Convention", 
[MacMillan, 1966]). 

Locke, an avid opponent of the divine right theory of government, 
put forth his ideas about the creation, purpose and powers of government 
in his "Treatise of Civil Government" writtea in 1689. His ideas, for 
the purpose of this discussion, may be summarized as follows: 
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1. Inc.li viduals or iginJl ly exis tcd in a stat,~ of na L u1·c. 
Each individual had the right to do whatsoever was necessary for his 
preservation and the right to p.nish those who committed crimes against 
the laws of nature: Locke called these rights the "supreme power". 

2. The weak were at the mercy of the strong in the state of 
nature. Each individual, because of the situation, entered into a 
"social contract" with every other individual and this social contract 
resulted in the creation of a civil society or community. The "supreme 
power" is surrendered by each individual to the community. 

3. The community is created for the purpose of establishing a 
government, which is accomplished by means of a trust. This means that 
government only enjoys a "fiduciary power". Thus the community does not 
surrender the "supreme power but merely entrusts it to government. 

4. The powers of government are limited. Government is accou 
able to the community. The community, if government breaches its trust, 
had a right to "appeal to the heavens". This latter phrase meant the rig 
of revolution (our founding fathers substituted the right to change 
governments by means of a free election for Locke's right of revolution). 

\~1at is the ·paradox? 

The STATE and COUNTY w0uld be breoching their "fiduci.:1ry'' duty 
to 1>rotect the welfare of its citiz~ns if they permitted a privat~ corpor 
tion to usurp the police powers which were entrusted solely to th~m by 
tht.: comr.iunity. LILCO has to realize that this i.;; a governmcr~.t of law anc 
not of men or private corporations (Sec John Ad.:i::is "Draft Massachust:tts 
Constitution, T)ecloration of Rights, ART XXX, 1779). 

On the other hand, the STATE and COUNTY maintain that they 
cx~rcised their police powers in order to protect the comrr.unity in their 
determination not to adopt or implement any emergency plan for Shoreham 
because of the "impossibility" to have a "safe evacuation" in case of a 
nuclear accident. LILCO asserts that this position is nothing more than 
a "sham" and amounts to a breach of the STATE' s and COUNTY' s duty to pro-

1 tect the citizens in case of a nuclear accident at Shoreham as envisionec 
by Article 2B of the Executive Law. LILCO is in effect reminding the 
STATE and COUNTY ~overnments that "Non est Princeps Super Le~es, Sed Leg( 
Supra Principem'' (The Prince is not above the Laws, but the Laws above 
the Prince, Pliny the Younger, "Panegyric of Trajan" Sec. 65 100 A.O.). 

I 
There is no need to resort to a revolution or the usurpation c 

governmental powers by LILCO if there has in fact been a breach of a truf 
by the STATE and COUNTY. LILCO can test this matter in anothe~ tribunal 
by commencing an action in the nature of a writ of mandamus or in the arE 
of public opinion which manifests itself by the results of an election. 

Settle judgment on notice. 

J.S.C. 
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THE WHITE HOUSE 

WASHINGTO N 

January 22, 1986 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERT ,~ ...... 

SUBJECT: Shoreham Nuclear Plant 

The Long Island Lighting Company (LILCO) owns the Shoreham 
Nuclear Power Plant, and is seeking an operating license from 
the Nuclear Regulatory Commission (NRC). Before issuing such a 
license, the NRC requires that an emergency evacuation plan be 
prepared and tested in an exercise. Local government officials 
typically participate in such exercises. The government of 
Suffolk County, in which Shoreham is located, however, is 
strongly opposed to the plant and has refused to participate in 
the required exercise. The NRC and LILCO thereupon scheduled an 
exercise for February 13, with NRC officials to "stand in" for 
state and local government officials, while not, of course, 
actually exercising any of their powers during the test. The 
County responded by passing an ordinance making it a crime for 
anyone to play the role of a state or government official in 
such a test. 

LILCO and all the Federal agencies involved -- the NRC, FEMA, 
and the Department of Energy -- want to proceed with the Feb­
ruary 13 test. The Justice Department has prepared a letter 
(Tab A) to the Suffolk County Executive, seeking assurances that 
the ordinance will not be applied to Federal officials partici­
pating in the test, suggesting (without citing the Supremacy 
Clause) that a local ordinance cannot block the Federal regu­
latory scheme mandated by Congress. The NRC has also prepared a 
letter (Tab B), explaining how the test will be conducted. The 
difficulty -- and the reason Justice and the NRC have raised 
this with us -- lies in an October 11, 1984 letter (Tab C) from 
the President to Representative William Carney (R-NY), reiterating 
an assurance in an October 2, 1984 letter (Tab D) to Carney from 
then Secretary of Energy Hodel, to the effect that "this Adminis­
tration does not favor the imposition of Federal Government 
authority over the objections of state and local governments in 
matters regarding the adequacy of an emergency evacuation plan 
for a nuclear power plant such as Shoreham." 

In my view, the President's letter should not preclude Justice's 
letter, or -- what will be necessary if there is no adequate 
response to the Justice letter -- a lawsuit seeking an injunction 
against enforcement of the county ordinance. The county officials 
are resisting any plan for emergency evacuation, and any test to 
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determine the adequacy of any plan. This is different from 
raising specific objections to a plan, and having those 
objections overridden by Federal authority. Nor can the 
President's letter be fairly interpreted as waiving the 
Supremacy Clause. If you agree, I wil l advise Justice that we 
have no objection to their letter. I will also alert Legis­
lative Affairs and Political Affairs, so they can prepare for 
any reaction from Representative Carney. 

Justice and NRC have emphasized that a prompt reply from our 
office is essential ASAP, since Lowell Jensen is going to the 
Hill at 11:00 a.m. and is expecting questions on this. 

Agree ------ Disagree --------

i 
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Constitutional Issues Loom in 
' . . 

: N-Plant Fight 
By Robert Fresco ' ·-- officials would comment yesterday.· 

Legal experts said yesterday that "We're letting our letter [to Cohalan] 
Suffolk County and the federal gov- do the speaking," said U.S. Justice De-
ernment may be moving toward a hi&- partment spokeswoman Amy Brown. 

ton
. c constitutional fight over an She pointed to a referenc:4: in the let~r 

ham that said federal regulation of atoIDlc 
evacuation plan for the Shore nu- energy is in the "national interest . . . : 
clear power plant, but they_ differed · to protect the health and safety of the 
over which side is likely to wm. public." 

The issue, they said, is one that has 
led to key court decisions and political But Herbert Brown, Suffolk's attor-
battles almost since the United States ney on Shoreham, said the federal gov-
Constitution was approved nearly 200 ernment has no right under the 
years ago - federal power versus Constitution . to override the county 
state and local rights. . role. Emergency planning is part of 

"It is a classic [case]," said Monroe the police Junction, which is a "funda-
H. Freedman, a professor a~ Hofstra mental element of sovereignty," re-
Law School and a Constitutional law served to state and local government, 
expert, a sentiment ech~ by o~~r he said. 
experts. "And if it gets litigated, its "We're saying it's a usurpation of 
likely to get into all the . . • case law the 10th Amendment," said Fabian 
books." · Palomino, Gov. Mario Cuomo's coun-

Specifically, the battle is over a new , sel on Shoreham. He explained that 
law passed by Suffolk that attempts to the 10th Amendment to the Consti-
block a drill next month of an evacua- tution reserves to the states all pow-
tion plan for the plant by prohibiting ers not given to the federal 
any person from assuming the role of a government. 
county employee in a drill. James Sundquist, a constitutional 

The state and Suffolk have refused expert on the staff of the Brookings In-
to participate in emergency planning, stitution, a Washington, D.C. think 
claiming that the area around Shore- tank, disagreed with Palomino. He 
ham cannot be evacuated safely in the said that federal courts have decided 
event of a nuclear accident. As a re- ' most battles between Washington and 
suit, Long Island ~ghting Co., Shore- state and local governments in favor of 
ham's owner, submitted an emergency the federal· government. 
plan to the Nuclear Regulatory Com- "I don't think there's anything left 
mission that uses company employees of the 10th Amendment," Sundquist 
in key roles instead of government said. "If I were a betting man, rd bet 
workers. . _ the court would look on it [the new 

Despite decisions saying that Suffolk law] as an obstruction to the 
LILCO does not have the authority to proper exercise of a federal function." 
implement its plan, the Federal Freedman was not so sure. "I cer-
Emergency Management Agency, at tainly have doubts. I would want to be 
the NRC's request, scheduled the shown something that clearly demon-
Feb. 13 drill in which the roles of strates a Congressional intent to pre-
som~ · state and county officials will empt state authority and traditional 
be played by federal employees. powers," he said. · 

Last week, in a letter to County Ex- Under th~ standard interpretation of 
ecutive Peter F. Cohalan, Assistant the Constitution, "health, safety and 
U.S. Attorney General -Richard K. welfare of the people is ... ordinarily 
Willard warned that forbidding the within the control of local govern-
role-playing would be an "impermissi- ment," Freedman said. To override 
ble obstruction" of federal law under that, you need a more specific federal 
the Atomic Energy Act. law than one which says, "that atomic 

Neither Williard's office nor LILCO , . energy. . . is in the national interest." 
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By Rick Brand . · · ·-.~· 
The U.S . .Jut.ice Department aid yesterday that . 

SufJolk County officiala would be Yiolating federal -. 
law iltbey bar federal officials from pla)'llll the role , 
of county ofliciala in next month'• drill of the Shoz., 
bam naeuaQOll plan. · : : .-·_: 

. •Ina letter to County EueutiYe Peter F. Cohalan. -. 
Richard K. Willard uaiatant attorney general for 
the civil diYilon, ~d that exerciae of a lOC9:1 ~w 
bbidding 1Uch role-playing with county J>!flnlll810D 
would be an "impermisaible obstruction of federal 
law under the Atomic Energy Act. 

The department'• letter ia the aecond in u ~ 
· day• concerning Suffolk'• recently enacted law, . 
which alao prohibit.a unauthorued aimulation of po­
lice powera in an emergency drill. On Thunday, •~ 
torneya for the Federal Emergency ~m!nt 
Agency and the Nuclear Regula_tory ~~ 
•aid their apncies would no~"~ on any legiti• 
mate police powers" and 1a1d they mt.end to carry 

. out the drill acheduled for Feb. 13. . . 
Becauae of the federal agenciea' concern overtbe ; 

law's interpetation, Willard said, 'We have been di&- ' 
CWl8ing with the agenci• the pouibility of legal ~ 
lion." . -
,. In hia letter, Willard aaked that the county~- ,­
cate by .Jan. 30 "whether you intend to treat ~ . 
eaerciae and the role-playing it involves u a criml- . 

·na1 miademeanor." . · 
'We do not int.end to 1Ubject federal employeee or 

otbera involved in the exerciae to confirm the aafety 
of a nuclear plant to criminal proaceution," h_e aid. 

Herbert Brown, Suffolk's attorney on Shoreham, 
•aid "We appreciate having the views of the federal 
gov~mment. rm IUl"e they will be conaidered by-the · 
legislature in due coune." · 1: · 

Last week, Long Ialand Lighting Co. filed papers . '._ 
challenging the new local law in court. At the aame · 
time, it ukecl the countr, legialature to approve the · 
federally-aponaored dril . The county plane to aet a · 
hearing date next week to determine if it will allow 
Lll,CO to conduct the drill of it.a emergency plan, . 
which uaea utility worken inatead of government 
employeea in key roles becauae Sufl'olk and New 
York State have refuaed to participate. · 

. FEMA and the Nuclear Regulator)' Commiuion 
~ that eome federal employees will plal the part of 
~te and local offi~als but not_actua1Jy

1
ezerciae lo- _ 

cal police powen. LILCO needa to aucceeefully c::om-
; plete an emergency drill in order to pt a · 
·. commen:ial liceue for the~ nuclear power 
.plant. ·. . . . . _. . . . . . 
: Repe. ·Thomu Downey (D.Amityvill&) .and Rob-" · 

. ert Mruek CD-Centerport) aent a letter to President 
Ronald Reagan )'Nterday aaking that the drill be . 

'-canceled to avoid a "needleu confrontation" be- · 
tween federal and Suffolk County officiala. After 
hearing of Willard'• letter, Downey laid, "Now we 
h.ve the Jut.ice Department interpreting the law 

. a)'llll FEMA bu a greater responaibility for pro- · 
. tecting health and aafety than the ltate and local 
· ,overnment. That'• preposteroua on it.a face." 
· · Downey aid he feared that -the controYeray 
:' would eecalate "a most aerioua eonfrontation" of 
· · atate and local government. "It'• ,oing to be a big, 

national iuue before itl over.'.! b.laaid..~ither J!!ide 
· · ii going to back down." . · .... · 
. . Earlier in the week, Seri. Alfonae D'Amato (B. 

N.Y.) alBO criticiz.ed the drill, calling it. a "uaurpa­
tion" of the right.a of the state and local authoriti-. 
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Office of the Assistant Attorney General 

Honorable Peter F. Cohalan 
Suffolk County Executive 
H. Lee Dennison Building 
Veterans Memorial Highway 
Hauppauge, New York 11788 

Dear Mr. Cohalan: 

U.S. DepartJJ1ent of Justice 

Civil Division 

lt'ashinl!ton . D. C. 20530 

JAN 2 3 1986 

As you are aware, the Nuclear Regulatory Commission ("NRC"), 
in conjunct i on with the Federal Emergency Management Agency 
("FEMA") and the Department of Energy, have scheduled for 
February 13; 1986 an emergency planning exercise for the 
Shoreham Nuclear Power Plant ("Shoreham") located in Suffolk 
County, New York. The Long Island Lighting Company ("LILCO") is 
presently the holder of a federal low-power operating license at 
Shoreham and is seeking approv3l for a full-power operating 
license. In order for LILCO to obtain approval for such a 
license, the NRC requires, inter alia, that an emergency plan be 
developed and that NRC and FEMA conduct an exercise to 
demonstrate the effectiveness of the plan. See 10 
C.F.R. § 50.47 and Part 50, Appendix E. The~important federal 
requirements are mandated by the Atomic Energy Act because 
~ongress has found that, with respect to the utilization of 
atomic energy, it is in the "national interest ••• to protect 
the health and safety of the public." 42 u.s.c. § 2012(e). 

I understand that Suffolk County has adopted an ordinance, 
Suffolk Local Law No. 2-86, which could be interpreted to 
prohibit federal officials from simula ting the role of county 
officials in any such test, or participating in a test in which 
someone else was engaging in such role-playing. Such an inter­
pretation would constitute an obstruction to the achievement of 
a congressionally mandated purpose or objective under the Atomic 
Energy Act. Because of their concern over any possible 
frustration of these important federal interests, particularly, 
the congressional mandate to protect the public health and 
safety from radiological hazards, we have been discussing with 
the agencies the possibility of legal action. I feel confident 
that, once the county understands the context of the test in the 
federal licensing scheme and the nature of the federal 
participation, litigation can be avoided. Toward that end, and 
in the interest of federal, state and local comity, the federal 
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agencies involved in the test are forwarding to you a 
description of the upcoming exercise. In addition, we have been 
advised that LILCO has already submitted to you their 
description of the February 13, 1986 exercise. 

The test is to be supervised and conducted by FEMA. No 
state or county functions will be exercised by any federal 
personnel during the upcoming test. No LILCO employee will be 
performing any state or county functions. Indeed, as the NRC 
made clear ln requesting FEMA to schedule and conduct the 
exercise, the upcoming test will comply with all state and 
county laws which limit the exercise of certain functions to 
state or county personnel. It will not, and is not intended to, 
infringe any legitimate police powers of Suffolk County. In 
sum~ the test involves federal employees playing the part of 
local and/or state personnel, and LILCO employees and other 
individuals acting out their roles under a simulated exercise. 
Of course, if the county and/or state decides to participate in 
the exercise, participation which has long been sought and is 
welcome now, there would be no need for role-playing of local 
and/or state personnel. In any event, no action will be taken 
which would require the actual exercise of local police powers. 

As stated above, the NRC is requiring this exercise to 
fulfill the congressionally mandated objective under the Atomic 
Energy Act of ensuring that the public health and safety is 
protected by any decision that the NRC makes on LILCO's 
application. In order to carry out this important federal 
function, the NRC is granted specific statutory authority to 
obtain information through such studies and investigations which 
it deems necessary and proper. See,~, 42 u.s.c. 
~ 2201c. Similarly, FEMA has a congressional mandate to conduct 
such an exercise at the request of the NRC at 42 u.s.c. §~ 5131 
& 5201; 50 U.S.C. 2253(g); 44 C.F.R. Part 350. 

For the reasons cutlined above and because of the imminence 
of the February 13th date, the agencies are continuing their 
preparations for the exercise. However, we do not intend to 
subject federal employees or others involved in this exercise to 
confirm the safety of a nuclear power plant to criminal 
prosecution, however unwarranted. We therefore request that you 
respond by January 30, 1986, indicating whether you intend to 
treat this exercise and the role-playing it involves as a 
criminal misdemeanor. In light of the advance preparation 
needed to perform this exercise, we need such a prompt response 
to be assured that you will not be implementing this ordinance 
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in a . manner that constitutes an impermissible obstruction to ~fu~ 

congressionally mandated radiological health and safety 

requirements of the Atomic Energy Act. 

Thank you for your cooperation in this matter, 
sincerely yours, 

.· --£u i t✓J/4,J (,/4; If\_ ) 
RICHARD K. WILLARD 

~ssistant Attorney General 
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The attached was Federal Expressed to Suffolk County 
yesterday. It should be delivered before 10:30 today. 

We are making no public comment about this letter until 
after noon in order that the intended recipients, our 
Commissioners. and our Congressional oversight receive it 

first. 
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January 22, 1986 

Honorable Peter F. Cohalan 
Suffolk County Executive 
H. Lee Dennison Building 
Veterans Memorial Highway 
Bauppauge, New York 11788 

Dear Mr. Cohalan: 

m.00s 001 

on January 16, 1986, Suffolk County Local Law 2-86 became 
effective. That law, entitled "A Local Law Concerning the 
Protection of Police Powers Held by the county of Suffolk" 
purports to require Suffolk County Legislature approval of 
certain tests or exercises for responding to emergency 
situations. The law obviously is designed to apply to the 
upcoming February 13, 1986 scheduled emergency planning 
exercise for the Shoreham Nuclear Power Plant. This 
exercise will include not only federal government 
participants from the Nuclear Regulatory Commission ("NRC" 
or "Commission"), the Federal Emergency Management Agency 
(•FEMA"), the Department of Enerqy, the Department of 
Commerce, the Environmental Protection Agency, the 
Department of Health and Human Services, the Department of 
Transportation, and the Department of Agriculture, but also 
employees of .the Long Island Liqhting Co. ("LILco•), the 
holder of a Commission low-power operating license. 

We have no desire for a confrontation with Suffolk County 
over Local Law 2-86. To the contrary, we would welcome a 
reversal of Suffolk County's opposition to the upcoming 
exercise and its participation in that important information 
gathering function. The NRC has requested FEMA to conduct 
that exercise to enable the Commission to gain facts that 
will assist it in evaluating aspects of LILCO's emergency 
plan and in determining whether that plan provides 
reasonable assurance that adequate protective measures can 
and will be taken in the event a radiological emergency were 
ever to occur at Shoreham. This important task could be 
done more efficiently and effectively were Suffolk county to 
participate in the exercise, as have other local communities 
surrounding the more than 100 nuclear power plants in 
operation or close to operation in this country. Moreover, 
were Suffolk County to participate in the upcoming exercise, 
any legitimate concerns over either infringement of its 
police powers during the exercise or lack of information 
about the exercise would obviously be satistied. 

Regardless of the County's decision concerning participation 
in the February 13 exercise, however, its concerns over that 
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exercise are not justifiedz the County's police powers will 
~ct be impinged in any way and we have no desire to 
unreasonably withhold information concerning the upcoming 
exercise from the County. We are hopeful that, once the 
County understands the context of the test in the federal 
licensing scheme and the nature of the federal 
participation, a confrontation can be avoided. Toward 
end we want to advise you about the upcoming exercise. 
understand that LILCO has also submitted a description 
the February 13, 1986 exercise for your information. 

that 
We 

of 

The exercise is to be supervised and conducted by FEMA at 
the request of the NRC. No State or County functions will 
be performed by any federal personnel during the upcoming 
exercise. No LILCO employee will be, or appear to be, 
performing any State or County functions. Indeed, as the 
NRC made clear in requesting FEMA to schedule and conduct 
the exercise, the upcoming test will comply with all State 
and County laws which limit the exercise of ce~tain 
functions to State or County personnel. Although, as 
explained below, federal personnel will, to a limited 
degree, play the roles of certain State and County 
officials, this . limited role-playing will not, and is not 
intended to, infringe on any legitimate police powers of 
Suffolk County. 

The LILCO Transition Plan for Shoreham provides for the lead 
role for offsite emergency response to be administered by 
the Local Emergency Response Organization ("LERO"), an 
organization comprised of primarily utility employees. In 
the upcoming Shoreham exercise, FEMA intends to observe, by 
examination of facilities, plans, and communications, but 
not by interacting with the affected public, a number of 
LERO primary response capabilities. Specifically, F~MA 
plans to observe the following facilities and/or activities; 

• LERO Emergency Operations Center 
* Emergency Operations Facility 
* Emergency News Center 
* Reception Center 
* Congregate Care Centers 
* Emergency Worker Decontamination 
* General Population Bus ~outes 
* School Evacuation 
• Special Facilities Evacuation 
* Mobility Impaired at Home 
* Route Alerting 
• Traffic Control Points 
• Impediments to Evacuation 
* ~adiological Monitoring 
* ~ccident Assessment 
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Ln addition to the above areas, FEMA will evaluate the part 
of the plan which provides for possible New York State 
and/or Suffolk County involvement in response to a 
radiological emergency. The LILCO Plan in part states that: 

The role of Suffolk County, should it decide to become 
involved in the response to a radiological emergency, 
either because the Governor orders it to do so or 
because the County Executive so chooses, will be for 
the various members to participate to the extent to 
which they are qualified by reason of prior training or 
experience. 

In order to test this aspect of the plan and to add more 
realism to the exercise, should neither Suffolk County or 
New York officials choose to participate, federal employees 
will play the role of such officials during the exercise. 
Through this role-playing, the NRC is attempting to more 
effectively evaluate LERO's capability (1) to accommodate 
the presence of State and local officials, (2) to support 
those officials using the resources available through LERO, 
and (3) to provide those officials with sufficient 
information to carry out their State and County 
responsibilities. These "actors," however, will be 
instructed not to play decisionmaking roles, not to assume 
any command and control authority, not to interact with 
members of the public so as to lead anyone to believe that 
they are actually County officials, and not to actually 
perform any State or local functions, which are exclusively 
reserved to State or County officials by State or County 
laws. The basis for the number of actors to be used in this 
aspect of the exercise and the detailed instructions they 
will be provided are based, primarily, on New York State 
plans for other nuclear power plants and the manner in which 
New York State personnel and other counties have 
participated in other New York facility exercises. 

As is clear from the above description, the February 13 
Shoreham exercise is not intended to, nor will it, infringe 
on any lawful County interest. As stated above, the NRC is 
requiring this exercise to fulfill the congressionally 
mandated objective under the Atomic Energy Act of ensuring 
that the public health and safety is protected by any 
decision that the NRC makes on LILCO's application. In 
order to carry out this important federal function, the NRC 
is granted specific statutory authority to obt~in 
information through such studies and investigations which it 
deems necessary and proper. See,~., 42 u.s.c. S 2201c. 
Similarly, FE.MA has a congressional mandate to conduct such 
an exercise at the request of the NRC. 42 u.s.c. §§ 5131 & 
5201; 50 u.s.c. S 2253(g); 44 C.F.R. Part 350. 
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~e would welcome a Suffolk County decision to participate 
in the Shoreham exercise. In our view the public only loses 
by your refusal to help the NRC and FEMA perform their 
federally mandated functions. Regardless of your decision, 
however, it is NRC's intention that FEMA continue to plan 
for and conduct the upcoming February 13 exercise in order 
to fulfill our federal responsibilities. 

Sincerely, 

H!fuo/:t!E~ 
General Counsel 
United States Nuclear 

,,,. 

Regulatory Commission 

l. ?v A)~ 
G rge Watson 
Acting General Counsel 
Federal Emergency 

Management Agency 
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MEMORANDUM FOR FRED F. 

FROM: JOHN G. 

THE WHITE HOUSE 

W ASHINGTO N 

January 22, 1986 

FIELDING 
/)/'-;//} 

ROBERT1/~( ..... 

_ _J3UBJECT: Shoreham Nuc l ear Plant 

The Long Island Lighting Company (LILCO) owns the Shoreham 
Nuclear Power Plant, and is seeking an operating license from 
the Nuclear Regulatory Commission (NRC). Before issuing such a 
license, the NRC requires that an emergency evacuation plan be· 
prepared and tested in an exercise. Local government officials 
typically participate in such exercises. The government of 
Suffolk County, in which Shoreham is located, however, is 
strongly opposed to the plant and has refused to participate in 
the required exercise. The NRC and LILCO thereupon scheduled an 
exercise for February 13, with NRC officials to "stand in" for 
state and local government officials, while not, of course, 
actually exercising any of their powers during the test. The 
County responded by passing an ordinance making it a crime for 
anyone to play the role of a state or government official in 
such a test. 

LILCO and all the Federal agencies involved -- the NRC, FEMA, 
and the Department of Energy -- want to proceed with the Feb­
ruary 13 test. The Justice Department has prepared a letter 
(Tab A) to the Suffolk County Executive, seeking assurances that 
the ordinance will not be applied to Federal officials partici­
pating in the test, suggesting (without citing the Supremacy 
Clause) that a local ordinance cannot block the Federal regu­
latory scheme mandated by Congress. The NRC has also prepared a 
letter (Tab B), explaining how the test will be conducted. The 
difficulty -- and the reason Justice and the NRC have raised 
this with us -- lies in an October 11, 1984 letter (Tab C) from 
the President to Representative William Carney (R-NY), reiterating 
an assurance in an October 2, 1984 letter (Tab D) to Carney from 
then Secretary of Energy Hodel, to the effect that "this Adminis­
tration does not favor the imposition of Federal Government 
authority over the objections of state and local gov ernments in 
matters regarding the adequacy of an emergency evacuation plan 
for a nuclear power plant such as Shoreham." 

In my view, the President's letter should not preclude Justice's 
letter, or -- what will be necessary if there is no adequate 
response to the Justice letter -- a lawsuit seeking an injunction 
against enforcement of the county ordinance. The county officials 
are resisting any plan for emergency evacuation, and any test to 
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determine the adequacy of any plan. This is different from 
raising specific objections to a plan, and having those 
objections overridden by Federal authority. Nor can the 
President's letter be fairly interpreted as waiving the 
Supremacy Clause. If you agree, I will advise Justice that we 
have no objection to their letter. I will also alert Legis­
lative Affairs and Political Affairs, so they can prepare for 
any reaction from Representative Carney. 

Justice and NRC have emphasized that a prompt reply from our 
office is essential ASAP, since Lowell Jensen is going to the 
Hill at 11:00 a.m. and is expecting questions on this. 

Agree ------ Disagree --------
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Office of the Assistant Attorne·· General 

Honorable Peter F . Coha l an 
Suffolk County Execut i ve 
H. Lee Dennison Build i ng 
Veterans Memorial Highway 
Hauppauge , New York 11788 

Dear Mr. Cohalan: 

U.S. Department of Justice 

Civil Division 

Washington . D.C. 20530 

As you are aware, the Nuclear Regulatory Commission ("NRC"), 
in conjunction with the Federal Emergency Management Agency 
("FEMA") and the Department of Energy, have scheduled for 
February 13, 1986 an emergency planning exercise for the 
Shoreham Nuclear Power Plant ("Shoreham") located in Suffolk 
County, New York. The Long Island Lighting Company ("LILCO") is 
presently the holder of a federal low-power operating license at 
Shoreham and is seeking approval for a full-power operating 
license. In order for LILCO to obtain approval for such a 
license, the NRC requires, inter alia, that an emergency plan be 
developed and that NRC and FEMA conduct an exercise to 
demonstrate the effectiveness of the plan. See 10 
C.F.R. § 50.47 and Part 50, Appendix E. The~important federal 
requirements are mandated by the Atomic Energy Act because 
Congress has found that, with respect to the utilization of 
atomic energy, it is in the "national interest ••• to protect 
the health and safety of the public." 42 u.s.c. § 2012(e). 

I understand that Suffolk County has adopted an ordinance, 
Suffolk Local Law No. 2~86, which could be interpreted to 
prohibit federal officials from simulating the role of county 
officials in any such test, or participating in a test in which 
someone else was engaging in such role-playing. Such an inter­
pretation would constitute an obstruction to the achievement of 
a congressionally mandated purpose or objective under the Atomic 
Energy Act. Because of their concern over any possible 
frustration of these important federal interests, particularly, 
the congressional mandate to protect the public health and 
safety from radiological hazards, we have been discussing with 
the agencies the possibility of legal action. I feel confident 
that, once the county understands the context of the test in the 
federal licensing scheme and the nature of the federal 
participation, litigation can be avoided. Toward that end, and 
in the interest of federal, state and local comity, the federal 
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agencies involved in the test are forwarding to you a 
description of the upcoming exercise. In addition, we have been 
advised that LILCO has already submitted to you their 
description of the February 13, 1986 exercise. 

The test is to be supervised and conducted by FEMA. No 
state or county functions will be exercised by any federal 
personnel during the upcoming test. No LILCO employee will be, 
or appear to be, performing any state or county functions. 
Indeed, as the NRC made clear in requesting FEMA to schedule and 
conduct the exercise, the upcoming test will comply with all 
state and county laws which limit the exercise of certain 
functions to state or county personnel. It will not, and is not 
intended to, infringe any legitimate police powers of Suffolk 
County. In sum, the test involves federal employees playing the 
part of local and/or state personnel and LILCO employees and 
other individuals acting out their roles under a simulated 
exercise. Of course, if the county and/or state decides to 
participate in the exercise, participation which has long been 
sought and is welcome now, there would be no need for role­
playing of local and/or state personnel. In any event, no 
action will be taken which would require the actual exercise of 
local police powers. 

As stated above, the NRC is requiring this exercise to 
fulfill the congressionafly mandated objective under the Atomic 
Energy Act of ensuring that the public health and safety is 
protected by any decision that the NRC makes on LILCO's 
application. In order to carry out this important federal 
function, the NRC is granted specific statutory authority to 
obtain information through such studies and investigations which 
it deems necessary and proper. See,~, 42 u.s.c. 
§ 2201c. Similarly, FEMA has a congressional mandate to conduct 
such an exercise at the request of the NRC at 42 u.s.c. §§ 5131 
& 52011 50 U.S.C. 2253(9)1 44 C.F.R. Part 350. 

For the reasons outlined above and because of the imminence 
of the February 13th date, the agencies are continuing their 
preparations for the exercise. However, we do not intend to 
subject federal employees or others involved in this exercise to 
confirm the safety of a nuclear power plant to criminal 
prosecution, however unwarranted. We therefore request that you 
respond by January 24, 1986, indicating whether you intend to 
treat this exercise and the role-playing it involves as a 
criminal misdemeanor. In light of the advance preparation 
needed to perform this exercise, we need such a prompt response 
to be assured that you will not be implementing this ordinance 
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in a manner that constitutes an impermissible obstruction to the 
congressionally mandated radiological health and safety 
requirements of the Atomic Energy Act. 

Thank you for your cooperation in this matter. 

Sincerely yours, 

RICHARD K. WILLARD 
Assistant Attorney Ge~eral 
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Honorable Peter F. Cohalan 
Suffolk County Executive 
H. Lee Dennison Building 
Veterans Memorial Highway 
Hauppauge, New York 11788 

Dear Mr. Cohalan: 
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On January 16, 1986, Suffolk County Local Law 2-86 became 
effective. That law, entitled hA Local Law Concerning the 
Protection of Police Powers Held by the County of Suffolk" 
purports to require Suffolk County Legislature approval of 
certain tests or exercises for responding to emergency 
situations. The law obviously is designed to apply to the 
upcoming February 13, 1986 scheduled emergency planning 
exercise for the Shoreham Nuclear Power Plant. This 
exercise will include not only federal government 
participants from the Nuclear Regulatory Commission cwNRC• 
or "Commission"), the Federal Emergency Management Agency 
(•FEMA"), the Department of Energy, the Department of 
Commerce, the Environmental Protection Agency, the 
Department of Health and Human Services, the Department of 
Transportation, and the Department of Agriculture, but also 
employees of the Long Island Lighting Co. ("LILCo•), the 
holder of e Commission low-power operating license. 

We have no desire for a confrontation with Suffolk County 
over Local Law 2-86. To the contrary, we would welcome a 
reversal of Suffolk County's opposition to the upcoming 
exercise and its participation in that important information 
gathering function. The NRC has requested FEMA to conduct 
that exercise to enable the Commission to gain facts that 
will assist it in evaluating aspects of LILCO's emergency 
plan and in determining whether -that plan provides 
reasonable assurance that adequate protective measures can • 
and will be taken in the event a radiological emergency were 
ever to occur at Shoreham. This important task could be 
done more efficiently and effectively were Suffolk County to 
participate in the exercise, as have other local co111ntunities 
surrounding the more than 100 nuclear power plants in 
operation or close to operation in this country. Moreover, 
were Suffolk County to participate in the upcoming exercise, 
any legitimate concerns over either infringement of its 
police powers during the exercise or lack of information 
about the exercise would obviously be satisfied. 

Regardless of the County's decision concerning participation 
in the February 13 exercise, however, its concerns over that 
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exercise are not justified: the County's police powers will 
not be impinged in any way and we have no desire to 
unreasonably withhold information concerning the upcoming 
exercise from the County. We are hopeful that, once the 
County understands the context of the test in the federal 
licensing scheme and the nature of the federal 
participation, a confrontation can be avoided. Toward 
end we want to advise you about the upcoming exercise. 
understand that LILCO has also submitted a description 
the February 13, 1986 exercise for your information. 

that 
We 

of 

The exercise is to be supervised and conducted by FEMA at 
the request of the NRC. No State or County functions will 
be performed by any federal personnel during the upcoming 
exercise. No LILCO employee will be, or appear to be, 
performing any State or County functions. Indeed, as the 
NRC made clear in requesting FEMA to schedule and conduct 
the exercise, the upcoming test will comply with all State 
and County laws which limit the exercise of certain 
functions to State or County personnel. Although, as 
explained below, federal personnel will, to a limited 
degree, play the roles of certain State and County 
official&, this limited role-playing will not, and is not 
intended to, infringe on any legitimate police powers of 
Suffolk County. 

The LILCO Transition Plan for Shoreham provides for the lead 
role for offsite emergency response to be administered by 
the Local Emergency Response Organization ("LERO"), an 
organization comprised of primarily utility employees. In 
the upcoming Shoreham exercise, FEMA intends to observe, by 
examination of facilities, plans, and communications, but 
not by interacting with the affected public, a number of 
LERO primary response capabilities. Specifically, FEMA 
plans to observe the following facilities and/or activities: 

* 
* 
• • 
* 
* 
• 
* 
* 
* 
* 
* 
* 
* 
* 

LERO Emergency Operations Center 
Emergency Operations Facility 
Emergency News Center 
Reception Center 
Congrega~e Care Centers 
Emergency Worker Decontamination 
General Population Bus Routes 
School Evacuation 
Special Facilities Evacuation 
Mobility lmpaired at Home 
Route Alerting 
Traffic Control Points 
Impediments to Evacuation 
Radio1ogical Monitoring 
Accident Assessment 



XEROX TELECOP!ER 495: 21 - l - 86;10 : 36AM 

07 : 47 N. R. C. H ST 

202 634 3319• 

NO.003 

3 

2026334372;~ 4 

004 

In addition to the above areas, FEMA will evaluate the part 
of the plan which provides for possible New York State 
and/or Suffolk County involvement in response to a 
radi ological emergency. The LILCO Plan in part states that: 

The role of Suffolk County, should it decide to become 
involved in the response to a radiological emergency, 
either becauee the Governor orders it to do so or 
because the County Executive so chooses, will be for 
the various members to participate to the extent to 
which they are qualified by reason of prior training or 
experience. 

In order to test this aspect of the plan and to add more 
realism to the exercise, should neither Suffolk County or 
New York officials choose to participate, federal employees 
will play the role of such officials during the exerciee. 
Through this role-playing, the NRC is attempting to more 
effectively evaluate LERO's capability (1) to accommodate 
the presence of State and local officials, (2) to support 
those officials using the resources available through LERO, 
and (3) to provide those officials with sufficient 
information to carry out their State and County 
responsibilities. These "actors," however, will be 
instructed not to play decisionmaking roles, not to assume 
any command and control authority, not to interact with 
members of the public so as to lead anyone to believe that 
they are actually County officials, and not to actually 
perform any State or local functions, which are exclusively 
reserved to State or County officials by State or County 
laws. The basis for the number of actors to be used in this 
aspect of the exercise and the detailed instructions they 
will be provided are based, primarily, on New York State 
plans for other nuclear power plants and the manner in which 
New York State personnel and other counties have 
participated in other New York facility exercises. 

As is clear from the above description, the February 13 
Shoreham exercise is not intended to, nor will it, infringe 
on any lawful County interest. As stated above, the NRC is 
requiring this exercise to fulfill the congressionally 
mandated objective under the Atomic Energy Act of ensuring 
that the public health and safety is protected by any 
decision that the NRC makes on LILCO's application. In 
order to carry out this important federal function, the NRC 
is granted specific statutory authority to obtain 
information through such studies and investigations which it 
deems necessary and proper. See, .£!3-, 42 u.s.c. S 2201c. 
Similarly, FEMA has a congressional mandate to conduct such 
an exercise at the request of the NRC. 42 u.s.c. S§ 5131 & 
5201; 50 u.s.c. S 2253(g); 44 C.F.R. Part 350. 
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We would welcome a Suffolk County decision to participate in 
the Shoreham exercise. In our view the public only loses by 
your refusal to help the NRC and FEMA perform their 
federally mandated functions. Regardless of your decision, 
however, we intend to continue to plan for and conduct .the 
upcoming February 13 exercise in order to fulfill our 
federal responsibilities. 

Sincerely, 

Herzel H. E. Plaine 
General Counsel 
United States Nuclear 

Regulatory commission 

George w. Watson 
Acting General counsel 
Federal Emergency 

Management Agency 
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THE V.HITI:: ltOl"Sl 

October l!, 1984 

Dear hil!: 

l war,t !"C\: to k:-?C:"-• el Jr.} apprt'Li,,t io·n for :,,cur 
ccntinuir.~ rcr,t.ributicn:s te, and suppr .. :t tor 111:,-
1'cn.ir.is~:-;. t .ion. Yt'cr leadership 11r.d ccuragt· i.Lv~ 
be~r. i:1:t~T~.i!::'r.e: ~r.ctcrs ir t.h,· progresF ,.,.,. t.~•;t: 
1r,ad1: i:-: the l1t!"t ::,·:'-'• years. 

On a ~at~er o! particular conc~rn tti you £ne th~ 
peoplE cf tastf:rr, lcr.g Isliin~, I wish to rep~at 
Se:cretary Hc-ct;l 'c assurance to you thrt. this 
Admi~i~tration do~s not favor the impoEiticr. of 
Federal G~vernmer.t £uthority over the obj~cticns 
c! &tate ar.d lccal goverMoent.s in matt.t:rE . 
re9&1eing the ade~uacy of•~ ~mergency ev~cuatior. 
plan !er a r:uclezir power pl1ar,t Euch as Shcrt:han,. 
Your cc.ncerr. fer the safety ~i the people cf Lcr.g 
lslar.c i~ par~,c~rt and share~ by the Secret&ry 
ar.e r.,t:. 

Thank ycu ~~ai~ for )Our support. I l~ck forw~~~ 
to "t.rkir:9 wi tt'; =·c.u in tht: ye:a=G ahead. 

S
. , 1.nc~rt-.. y, 

The Hor.cr,t.-le 1:illiur: C~rney 
Hou£e cf k~f=C£~r.tative~ 
~nshingtcr., ~.c. 20515 



R:>norable Willi.am Carney 
lblse of Representatives 
wa.shingtan, D. C. 20515 

Dear Bill: 

THE SECREiARY OF ENERGY 
WASHINGTON . D.C 205IS 

O=tobeI' 2, 1984 

I want tc take this q,portunity tc update you oo our activities regarding the 
Shoreham nuclear po.er plant. As -we assured yoo last spring and at other times 
~ we discussed the ooncerns of the citizens of long Island regarding Shoreh5n, 
the Depar1lnent of Energy does not favor the imposition of Federal Goverment 
authority Oller the objections of any state and local ·.gove.rment in matters 
regarding the adeguacy of an erergency evacuation plan for a nuclear pc,.,,ier plant 
such as Shoreham. 

0Jr posi ti.on is clear. 'nle Reagan Administration has always had faith in the 
ability of ~ican citizens and local elected officials to handle the problans 
which confront then directly. As one of long Island's J1DSt capu,le and vigorous 
elected officials, your advice and ooonsel regarding energy and econanic policies 
which affect the future of your constituents have been extraTely valuable tD 
President Reagan and ne. As I nentioned to you earlier this year~ you brought 
in industrial, lal::or, and Govermie:nt leaders of the First District tD visit with 
me, ycu have been a vigorous advocate of the interests of loJ'X3 Island, especially 
in behalf of Brookhaven National Lalx>ratocy and other Federal facilities. 

I look fo?Ward tD yoor a:intinued wise cnmsel cm these and other issues in the 
years ahead. 

Sincerely, 

~ 


