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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

KA_THLEEN FLAKE, et al., 

Plaintiffs, 

v. 

WILLIAM J. BENNETT, et al., 

) ., 
) 
) 
) 
) 
) 
) 

. Civil Action No. 84-3632 

Defendants. ) . 

--------------~-> 

ORDER 

FILED 
MAR 281985 

JAMES E. DAVEY, Cieri-: 

A heari~g was held in this case on March 22, 1Q85. Upon 

consideratlon of plaintiffs' motion for summary judgment and 

defendants' cross-motion for s\lininary judgment, the oppostions 

thereto, and the arguments of counsel, and for the reasons set 

forth in an accompanying memorandum, it is this J~~day of 
j 

March, 1985, hereby 

ORDERED: . that pla"intiff~-•- motion for summary judgment be, .. 
ahd is hereby, GRANTED; and it is further 

. 
ORDERED: that defendants'· cross-motion for summary judgment 

be, -and is her-eby, DENIED: and it is furtner 

ORDERED, ADJUDGED and DECREED: that defendants are enjoined 

to promote plaintiffs to the GS-14 positions to which plai~tiffs 

have applied, such promotions to be retroactive in every respect 

to August 1, 1984 for plaintiff Flake, and August 23, 1984 for 

plaintiff Delaney: and it is further 

ORDERED, ADJUDGF.D and · DF.CLARED: that the GS-14 senior trial 
• • 

attorney position to which platntiffs have applied and to which 

,1/' 
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they have herewith bee~ promoted may not lawfully be 

characterized as "critical-sensitive" within the meaning of 

Executive Order 10450 and Chapter 732 of the Federal Personnel 

Manual, and thus subject to a full security investigation. 

• 

j I 

i ! . 

UNITED STATES DISTRICT JUDGE 

.. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

KATHLEEN FLAKE, et al., 

Plaintiffs, 

v • 

. ·> 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 84-3632 . 
WILLIAM J. ~ENNETT, et al., 

Defendants. ________________ ) 
MEMORANDUM 

FILED 
MAR 2 81985 

On March 22, 1985, this action came before the Court for a 

hearing on the parties' cross motions for summary judgment. 

Plaintiffs Kathleen Flake and William A. Delaney are GS-13 trial 

attorneys in the Of~ice for Civil Rights ("OCR") of the Depart­

ment of Education ("Department"). In April or May of 1984, both 

plaintiffs appl_ied fo'.r promotion to the position of · Senior Trial 

Attorney, GS-14-905. '._According to the official OCR job 

description· for that position; .... a · Senior Trial Attorney is 

responsible for "advising the Assistant Secretary for Civil 

Rights on complaint investigations, compliance reviews and 

negotiations prior to formal enforcement proceedings, the legal 
.,,.. 

review of cases ,prior to findings of noncompliance and the 

assessment and disposition of appeals, filed by complainant 

appellants from findings and determinations reached in the 

Regional offices." Exhibit B to Flake Affidavit (February 14, 

1985) ·• He or she is also "expected to work in conjunction with 

lawyers from the Department. of Justice, in the litigation of 

trials and appeals (primarily in federal courts), [and] in 

pertinent cases in which the Department is a party, or has an 



' .. 

interest." Id. The occupant of the position must also "have an 

authoritative knowledge of the civil rights laws, related case 

law, and rules and regulations administered by the Office for 

Civil Rights." Id. The job description makes no mention of any 

activity or· responsibility involved with the protection of the 

United States from internal subversion or foreign aggression. 

Nevertheless, the position has been designated "critical­

~ensitive" pursu_ant to the Department's per~onnel security 

program. As a result, the Department refused to process the 

plaintiffs' applications in the absence of . completed Standard 

Form 86 and ancillary forms, which would have subjected 

plaintiffs· ·to a full field security investigation. 

At approximately the same time. that plaintiffs filed their 

·applications, Mary VonEuler applied for promotion to Senior Trial 

Attorney. On Septemb:er 6, 1984, after being told that the 
i: 

pos~tion had been deiignated "critical-sensitive," she submitted 

the required forl!ls and consen_t~ d to a full investigation. She 

was promoted to GS-14 on October 22, 1.984 . 
. 

Although several other GS-14 and GS-15 employees in OCR are 

"critical-sensitive" employees, only VonEuler and the plaintiffs 

· were asked to subrnit ...... to a full field investigation as a condition 

of promotion. The plaintiffs view the full investigation 

requirement as an unwarranted invasion of privacy and as a 

violation of equal protection principles. They also contend, at 

the ~hreshold, that the Department's designation of the GS-14 

position as. "critical-sensitive" is inconsistent with the Supreme 
• 

Court's interpretation of the Act .of August 26, 1950, 64 Stat • 
• 
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476, 477, and Executive Order 10450, which provide the basis for 

security designations like the one at issue here. In support of 

the latter proposition, the plaintiffs cite Cole v. Young, 351 

u.s. 536 (1956), in which the Supreme Court held that neither the 

Act nbr the Executive Order applied to the position of an 

employee whose work did not involve the national security. 

This suit was filed on November 30, 1984. On January 6, 

1984 the defendant Office of Personnel Management published a 

r -evision of, among other thing_s, the portions of the Federal 

Personnel Manu.al (FPM) that govern personnel security programs 

under the Executive Order. Sometime during February of 1984, the 

Department· ·began to consider how to reevaluate its personnel 

security program in light of the FPM revision. The Department 

has now decided to solicit a consultant to review and recommend 

revisions to the pers~nnel security prog~am. 
I: . 

The Department has determined that it will not make a final 

decision on_ its security designations until the outside 

consultant makes its recommendations. During the hearing on the 

·pending cross-mot.ions for summary· judgment, · counsel for the 

defendants represented .that the consultant's evaluation may not -
be completed for · over a year. The Department represents that, 

_pending the completion pf this independent evaluation, it will 

not impose its personnel security requirements on the plain­

tiffs. According to affidavits submitted by the defendants on 

the eve of the hearing in this case, plaintiffs' applications 

have been processed and the plaintiffs promoted, effective 

retroactive to October 22, 1984. Affidavit of John c. Yazurlo 



.. 

(March 18, 1985) at~ 8: Affidavit of Peggy B. Holly (March 18, 

1985). At the March 22 hearing, however, counsel revealed that 

plaintiffs had not yet been informed of 'their promotions, and 

that Standard Form SO, which officially documents personnel 

actibn, had not yet been prepared. 

I. 

The defendants argue that this case is moot because the 

plai_ntiffs have ,~obtained all of the relief that they requested in 

their complaint. However, the plaintiffs sought, among other 

things, 

a declaratory judgment that 
·· the national security -clearance 

requirement imposed by defendants 
on plaintiffs is unlawful, un­
constitutional, and ~herefore 
invalid and that plaintiffs' ap­
plications for promotion should be 
considered and processed as of the 
date pl~intiffs submitted their 
reques~s for promotion • . 

Complaint, Praye+ for '_Relief,. 1 .3. Flake avers that her -,. 

application was complete but.that the Department quit processing 

it when it was received by the Office of the Inspector General's 

Sec-urity Officer on August 1, 1984. Flake Affidavit (March 13, 

1985) at~ 4. Delan&y ·states that the Security Officer received 

his application on August 23, 1984. Delaney Affidavit (Ma~ch 20, 

1985) at~- 3. These statements are supported by a Memorandum 

from Helene Deramond to Antonio J. Califa dated August 30, 

1984~ See attachment to Flake Affidavit (March 13, 1985). It 

appears that but for the challenged security investigation 
• 

requirement, the plaintiffs' applications were complete and they 

-4-



would have been promoted in August, two months before the October 

22 retroactive date determined by the defendants . ..!/ Thus, there 

is a live controversy because the plaintiffs have not received 

the relief to which they claim they are entitled, i.e., that 

their- applications be "considered and processed as of the date 

plaintiffs submitted their requests for promotion" (emphasis 

added). · 

Moreover, there is- another sense in which the plaintiffs 

have not yet received the relief that they have requested. At 

the hearing on· the pending mot•ions, counsel for defendants 

conceded that the forms that would make plaintiffs'. promotions 

official have not yet been produced. A purported promotion is 

without effect in the absence of_p~oper supporting 

documentation. See Wilson v. United States, No. 324-81C, slip 

op. 2 {Ct. Cl. 1981) i( "a Government employee is entitled only to 
i . 

the _rights and salary_ of ·the position to which he has actually 

been appoin.ted by. one having the author ity to do so"). -
Accordingly, there is at this point still a controversy as to 

·whether or not the plaintiffs mus't be promoted. 

In any event, a live controversy remains because the 

·_1/ The "inference that the October 22 date was arbitrarily 
selected by the Department is supported by the fact that it is 
the effective promotion date for VonEuler and the two plaintiffs, 
even though each of them applied on different dates and even 
though the plaintiffs' applications were received by the Security· 
Officer before VonEuler's. Moreover, defendants concede that the 
plaintiffs' supervisory recommendations had been approved by rnid­
August, and that it was at that point that the required Standard 
Forms . 52 ("Request fpr Personnel Action') were transmitted to the 
Department's Office of Inspector General for review under the 
personnel security program. Ya-zur lo Affidavit {March 18, 1985) 
at~ 3. · 

-5-
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defendants have not conceded what ·the plaintiffs asked the Court 

to declare -- that the challenged security program is unlawful. 

The mere voluntary cessation of tbe security program pending its 

r .eevaluation does not moot this dispute. 

'The security review requirement affects both applicants and 

holders of the Senior Trial Attorney position. Thus, the fact 
.,; 

' 
that plaintiffs have been promoted does not mean that they will 

Qe immune from s€curity -review should the Department choose to 

_____ enforce the program once again. · Moreover, the defendants have 

conceded that · ,ii t is possible that upon completion of the 

Department•~ reevaluation, plaintiffs' positions ~y be 

designated ·critical-sensitive with the recurrence of the 

challenged personnel security pr~cepures •••• " Memorandum of · 

Points and Authorities in Support of Defendants' Cross Motion for 

Summary Judgment at l°l. The decision to seek the opinion of a 
i: 

consultant cannot be properly characterized as a "cessation" at 

all -- the qefen9ants :?ave expressly and impliedly reserved the -. . .. . 
right to enforce the challenged security program as they see fit, 

. 
and have not formally rescinded it by rulemaking or otherwise. 

Indeed, the Department's past behavior ·-- about which there 

appears to be no dis?ute -- highlights the risk that the 

defendants will quickly return to their "old ways"l./ if the Court 

does not issue a decision on the merits. In .the Spring of 1983, 

Assistant Secretary for Civil Rights Harry M. Singleton notifed 

the senior staff ·of OCR that the Department had determined that 

• 
1./ See United States v. w. T. Grant Co., 345 U.S. 629, 632 
( 1953-Y-:-

-6-
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security investigations would be required for OCR Series 905 

attorneys, whose positions had been designated "critical­

sensitive." Virtually all of the OCR's staff signed a petition 

that stated, among other things, that "[bJecause we cannot 

perceive any link between our jobs and national . security, and 

because none has been explained, we are reluctant to participate 

in a pr·ocess that will involve a substantial invasion of our 

privacy." Flake :Affidavit (February 14, 19?5), Exhibit M. In 

the face of this reaction and the unfavorable press about the 

dispute, the Department's Inspector General elected to delay the 

implementation of the personnel security program in the OCR. 

Singleton ·1ater informed his staff that no more security forms 

should be submitted because the ~n~pector General had decided to · 

reconsider the sensitivity of the OCR positions. Flake Affidavit 

(February 14, 1985), .Exhibit o. The security investigation 
1 . 

requirement was not i ·~posed aqain until, without prior notice, 

the plainti_ffs wer~ informed that their applications would not be 
. 

approved unless they completed forms consenting to a full 

·security investig.ation. It is apparent, therefore, that the 

Department's promise to reconsider its program does not 

necessarily mean that.- the challenged action will be stopped. 

Under the circumstances, the Supreme Court's admonitiqn in 

United States v. W.T. Grant Co., 345 U.S. 629 (1953), is 

particularly appropriate: 

[V)oluntary cessation of allegedly 
illegal conduct does not deprive the 
tribun~l of ·power to hear and 
determine the· case, i.e., does not 
make the case mo~t •••• The 
defendant is free to return to his old 

-7-



ways. This, together with a public 
interest in having the legality of the 
practices settled, militates against a 
mootness conclusion. · 

Id. at 632 (citations and footnote omitted). Given the 

defendants' concession that the challenged practice could be 

reimposed on the plaintiffs, and the Department's past behavior, 

it is not "absolutely clear that the allegedly wrongful b~havior 

-could not reason·ably be · expected to recur."· Uni t--ed -States v. 

Concentrated Phosphate Export Ass'n., 393 U.S. 199, 203 (1968): 

see also City . of Mesquite v.'Aladdin's Castle, Inc., 455 U.S. 

283, 289 (1~82). According_ly, there is still a "live" 

controversy in this case. 

Nevertheless, the defendants argue that the controversy is 

not yet ripe for adjudication because the reevaluation of the 

Department's security program may yield something quite different 
i 

fro_m what the plainti-ff 's are challenging. This claim appears to 

be no more than~ variation on-- defendants' mootness argument and . 
i's answerable in the same way: -~ practice is I?Ot less likely to 

. 
recur because the defendants promise to reconsider the program, 

rather than to abolish it altogether • 
..,.. 

In determining whether an agency's decision is ripe for 

adjudication, courts must "evaluate both the fitness of the 

issues for judicial decision and the hardship to the parties . of 

withholding. court consioeration." Abbott Laboratories, v. 

Gardner, 387 U.S. 136, 148-49 (1967). An issue is fit for 

decision under the first prong of the Abbott test if it is • • 

"essentially legal" and "suffi~iently final." Atlantic Richfield 

-8-



co. v . Un ited States Department of Energy, No. 82-2472 slip op. 

at 20-21 (D.C. Cir. December 27, 1984). Here, there is a 

concrete question susceptible to judicial review: whether or not 

the Department of Education may lawfully impose a security 

inves•tigation requirement on applicants for a position that does 

not implicate national security conqerns. That decision is final 

in the ·sense that voluntary cessation does not prevent the 

·defendants from reimposing what had been, until very -recently, a 

fully formed agency determination. I~deed, ripeness is not even 

an issue insofar as the challenged program· prevented the 

plaintiffs f~om being promoted before October 22, ~984, and to 

the extent . that plaintiffs have not yet been officially 

promoted. As to the second prong Qf the Abbott test, an 

immediate decision will reduce the potential hardship on all 

parties to the li tiga'tion. The defendants will be in a better 
i 

posi ti_on to judge the necessity and scope of the review that they 

propose to _undertake, '_and the -... plaintiffs will not be put to the 

cost of reinstituting this suit in the' event that the defendants 

· decide to continu·e with the secur"i ty program. For these reasons, 

the controversy is ripe for decision. 

II. 

As a second threshold defense, defendants argue that. 

Carducci v. Regan, 714 F.2d 171 (D.c. Cir. 1983), deprives the 

Court of subject matter jurisdiction over this action. Carducci 

addressed the narrow question of whether an agency personnel 

action which was not;.an alleged violation of constitutional 

rights, but which had been direct~y reviewable by district courts 

-9-



under the Administrative Procedure Act before enactment of the 

Civil Service Reform Act of 1978 (CSRA), continues to be 

reviewable after enactment of the CSRA. The Court held that a 

".minor personnel action," which by definition does not rise to 

the leve 1 of an "adverse action" or a -:"prohibited personnel 

practice," was not reviewable under . the CSRA. Id. at 175. 

Defendants argue that the Department has taken no "adverse 

action" against .:the plaintiffs and has not indulged in 

-·--· "prohibited personnel practices. " Accordingly, the defendants 

conclude that.the actions · at· issue here are not reviewable under 

· the CSRA, and therefore are not reviewable at all. 
. . 

But the action challenged in this case is not an 

unreviewable "minor personnel action" that applies to one 

individual: rather, the plainti£fs attack a regulatory program 

with broad application. The principles enunciated in Carducci 
; . 

simply .do not apply to cases like this one. In National Treasury 

Employees Union v. Devine, 73.3 F.2d 114 (D.C. Cir. 1984), which 
. -.. 

involved a challenge to personnel regulations, our Court of 
. 

Appeals rejected a similar CSRA defense with these words: 

. It is one thing to say that when a 
statute provides a detailed scheme of 
ad~nistrative protection for defined 
employment rights, less significant 
employment rights of the same sort are 
implicitly excluded and cannot form 
the basis for the relief directly 
through the courts. Cf. Carducci _ 
[,supra]. It is quite different to 
suggest ••• that a detailed scheme 
of administrative adjudication 
impliedly precludes preenforcement 
judicial review of rules • • 

• Id. at 117 n.8. 

-10-
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In any event, Carducci recognizes district court 

jurisdiction to consider constitutional challenges like the one 

at issue here. 714 F.2d at 175-76: ~ also Andrade v. Lauer, 

729 F.2d 1475, 1491 (D.c. Cir. 1984). Since the plaintiffs have 

raised first amendment, right to privacy, and equal protection 

issues, their action is not limited to the remedy provided by the 

CSRA.ll 

III. 

The defendants have not responded . to the plaintiffs' 

argument on the merits. The essential facts are undisputed. 

The current personnel security program originated in the Act 

of August 26, 1950 ("Act"), 64 Stat. 476, 477 codified in part at 

5 u.s.c. §§ 3571, 7531 & 7532. The Act delegated to certain 

listed officials and agencies.!l ·the authority to suspend, without 

pay, civilian departm'ental employees "when deemed necei;;sary in 
• I • 

the interest of natio.nal security." Section 3 of the Act 

provided that "[t)he provisions of this Act shall apply to such 

other departments and agencies of the Government as the President 

1_/ Defendants' . argutne.nt that plaintiffs lack standing to raise 
these constitutional issues is meritless. Even assuming the 

·dubious proposition that plaintiffs have not alleged a 
-sufficiently specific injury to their first amendment rights, the·· 
d~fendants . do not even pretend to respond to plaintiffs' right to 
privacy and equal protection claims. This case is thus clearly 
outside the limit that Carducci imposes on this Court's subject 
matter jurisdiction. 

~/ Specifically, the Attorney General, the secretaries of the 
Departments .of State, Commerce, Defense, the Army, the Navy, the 
Air Force, the Coast~Guard, . and the Treasury, the Atomic Energy 
Commission, the chairman of the National Security Resources. 
Board, and the director of the ~ational Advisory Committee for 
Aeronautics. 

.. 'I 
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may, from time to~ time, deem necessary in the best interests of 

national security." See also 5 u.s.c. I 753l(g). 

Pursuant to section 3, President Eisenhower issued Executive 

Order 10450, which extends the Act "to all other- departments and 
. 

agencies of . the Government." Executive Order 10450, § 1, 18 Fed. 
I 

Reg. 2489, as amended by Execut~ve Qrder No. 10491, 18 Fed. Reg. · 

6583 (Oct. 13, 1953): see also Cole, supra, at 874-77. The Order 
-

also requires ea:·ch Department and agency to establish a personnel 

security .program. Pursuant to section 3(b) of the Order and 

subsequent modifications, a position is to be designated 

"critical-sepsitive" and therefore s_ubject to a full field 

investigation if its occupant .,could bring about, ·by virtue of 

the nature of the position, a material adverse effect on the 

national security . . . . II Employees seeking a "noncritical-
I . 
; , 

sensitive" posi~ion are required to undergo a less intrusive 
; , 

"national agency chec~," an investigation to which the plaintiffs -
do not object. 

OPM is responsible for determining whether departments and 

agencies are complying with Executive Order 10450. It also 

provides advice as tp whether a position should be designated 

"critical-sensitive," "noncritical-sensitive," or 

"nonsensitive." Pursuant to the Order, OPM's predecessor, - the 
:..:; ~ . i 

;<;-'.·?:-:'. Civil Service Commission, prepared a Federal Personnel Manual 

;.,~··· which details the personnel security program. Although that 

manual has been superseded, it provided the basis for the 

challenged ·aesignat,ions . fn this case. It defines "security" as 

being • 



.. 
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concerned with the employment and 
retention in employment of persons in 
positions the duties of which relate 
to the protection and preservation of 
the military, economic, and productive 
strength of the United States, 
including the security of the 
Government in domestic and foreign 
affairs, against or from . espionage; 
sabotage, and subversion, and any and 
all other acts or situations likely to 
weaken or destroy the United States. 

Fed~ral Personnel Manuai 732-3 at 1-1 (1979): see also Federal 

Personnel Manual 732-3 at 1-1 (1984) (identical definition} • 
. 

Department of Education Directive A:INS:1-100, which was issued 

by the Depa:r;.tment after it consulted with OPM about developing a 

personnel security program, lists five criteria . to be considered 

in deciding wh~ther or not to designate a position "critical­

sensitive.11:i/ The fifth criterion, which provides the basis for 

the "critical-sensiti'.-&e" designation of the GS-14 Senior Trial 

Attorney position at issue here, see Answer at~ 27, asks only 

whether the posit"ion i~volves ·-11 [:f]iduciary, public contact, or 

othe~ duties demanding the highest degree of public trust." 

Directive A:INS:1-100 at, · {Flake Affidavii. (February 14, 1985), 
,,,,. 

Exhibit G). 

-Reliance on· such a sweeping criterion is misplaced. The Act .. . 
·and Executive Order 10450, as interpreted by the Supreme Court in·· 

Cole v. Young, 351 U.S. 536 (1956), prevent the defendants from 

requiring full security investigations for positions that do not 

~/ These criteria ~re also listed in both the old and new 
Federal Personnel Manuals.· See Federal Personnel Manual 
732-3 at 2-3 (1984): Federal~rsonnel Manual 732-3 at 1-3 
(1979). 

-13-
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affect the national security of the United States. In Cole, a 

food and drug inspector of what was the~ the Department of 

Health, Education and Welfare was dismissed from his job "in the 

interest of the national security," purportedly under the 

-authority of the Act and Order. The Supreme Court held the 

dismissal unlawful, and found that n.either the Act nor Executive 

Order 10450 applied to the po~ition of the employee who had been 
- ·-

dismissed. The .-Cour.t reasoned that the Act was intended to 

permit summary employee discharges only in the interest of 

national security and concluded that the position from which the 

employee ha~ _been dismissed did not implicate national security 

concerns. The Court observed that while the term "national 
-

security" 

is not defined in- the Act, we think it 
clear from the statute as a whole that 
that te'rm was intended to comprehend 
only th_ose activities of the 
Government that are directly concerned 
with th~ protect.ion of the nation from 
foreign aggression, and not those 
which contribute to the -strength of 
the Nation only through their impact 
on the general welfare. 

351° U.S. at 544. The Court added that the scope of the Executive -
Order was similarly limited, because the defense and security­

oriented nature of the agencies named in the Act "indicates the .. 

character ·of the determination required to effect ••• an 

extension .. under section 3 of the Act. Id. at 545. Moreover, 

the Order was promulgated to implement the Act, id. at 557 n.20, 

and its reach cannot exte.nd beyond the Act's scope. 

The defendants do not dispute the fact that the GS~l4 Senior 
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Trial Attorney position sought by the plaintiffs does not 

implicate national security concerns.~./ Cole teaches that it is 

unlawful for the defendants to designate such a position as 

"critical-sensitive," and thus to impose upon applicants for or 
. 

occupants of that position the burden of undergoing a full field 

investigation. Just as the_ Act's summary discharge procedure 

could not be used against the plaintiff in Cole, whose job did 
.. 

not _involve the riati<;ma°l security, here the full investigation 

requirement cannot lawfully be. imposed · on a position the duties 

of which do not implicate the .concerns identified in the Act and 

the Executiy_e Order. 

Because the Court concludes that neither the Act nor 

Executive Order 10450 permits the defendants to impose such an 

intrusive requirement on the position for which the plaintiffs 

have applied, i _t is n'.6t necessary to reach the constitµtional 
! . 

issues that the plain.tiffs raise. See New York City Transit 

-
Authority v. Beazer, 440 U.S. · 568, 582 (1979). An accompanying 

. • ' 

order will enter judgment for the plaintiffs •. 

.,,,,. 
The plaintiffs support this proposition with affidavits that 

are not controverted by the defendants. See Flake Affidavit 
· (February· 14, 1985) at ,r 6: Delaney Affidavit (February 14, 1985) 
·at 41T 6. A - review of the position description of an OCR GS.:.14-905· · 
Senior Trial Attorney confirms the accuracy of the assertions in 
the affidavits that the responsibility of the position is "to 
assist in the effort to fully monitor and enforce the civil 
rights laws relating to education" and that "(t]here are rio 
responsibilities of these positions which involve protection of 
the United States from internal subversion or foreign 
aggression.H Flake Affidavit (February 14, 1984) at f 6: see 
id., Exhibit B. The~affidavits also support the proposition that 
the plaintiffs do not have custody of documents or materials "the 
compromise of which might endanger the country's security.·" 
Cole, supra, at 544. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

KA_THLEEN FLAKE, et al., 

Plaintiffs, 

v. Civil Action No. 84-3632 

WILLIAM J. BENNETT, et al., 

Defendants. 

) 
") 
) 
) 
) 
) 
) 
) 
) 

----------------,---> 

ORDER 

FILED 
MAR 281985 

JAMES £ DAVEY, Clerk 

A heari~g was held in this case on March 22, lQBS. Upon 

consideratlon of plaintiffs' motion for summary judgment and 

defendants' cross-motion for surruilary judgment, the oppostions 

thereto, and the arguments of counsel, and for the reasons set 

forth in an accompanying memorandum, it is this 2~~day of 
i 
' March, 1985, hereby 

ORDERED: that pla.:'intiff~.•- motion for summary judgment be, 
.. 

and is hereby, GRANTED: and it is further 
. 

ORDERED: that defendants'· cross-motion for summary judgment 

be, -and is hereby, DENIED: and it is furtner 

ORDERED, ADJUDGED and DECREED: that defendants are enjoined 

to promote plaintiffs to the GS-14 positions to which plai~tiffs 

have applied, such promotions to be retroactive in every respect 

to August 1, 1984 for plaintiff Flake, and August 23, 1984 for 

plaintiff Delaney: and it is further 

ORDERED, ADJUDGF.D and · DF.CLARED: that the GS-14 senior trial 
• • 

attorney position to which plaintiffs have applied and to which 

.. ,~ 



they have herewith been promoted may not lawfully be 

characterized as "critical-sensitive" within the meaning of 

Executive Order 10450 and Chapter 732 of the Federal Personnel 

Manual, and thus subject to a full security investigation. 

UNITED STATES DISTRICT JUDGE 
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Before: ROBINSON, Chief Judge; WALD, Circuit Judge, 
and PALMIERI, •senior District Judge. 

Opinion for the Court filed by Senior District Judge 
PALMIERI. . 

PALMIERI, Senior J)istrict Judge: Harry Kenneth 
Clark appeals from a final judgment entered in the Dis­
trict Court for the District of Columbia after a non-jury 
trial dismissing his complaint against the Library of 
Congress ("Library") and Daniel J. Boorstin, the Li­
brarian of Congress. This case involves issues regarding 
Clark's right to freedom of belief and association guaran­
teed by the first amendment ~nd a related claim that 
Clark's employment status with the Library was ad­
versely affected. For the reasons discussed below, we 
reverse. 

I. FACTUAL BACKGROUND 

Clark was a reshelver of books at the . Library between 
1973 and 1979. Clark's position was classified by the 
Library as non-sensitive to any security interests. His 
duties were to shelve, circulate, and retrieve periodical 
publications available to the public. The parties stipu­
lated that Clark had no access to classified material and 
that he had no supervisory or policymaking responsibili­
ties. Clark had an excellent work record at the Library. 

From January, 1973, through September, 1976, Clark 
attended college part--time and worked full-time at the 
Library. In September, 1976, Clark transferred to a part­
time position at the Li·brary in order to attend college 
full-time. While in college, Clark attended several meet­
ings of the Young Socialist Alliance ( "YSA"), a lawful 
political group affiliated with the Socialist Workers Party 
( "SWP"), another lawful political group, and his name 
was added to the mailing list of the YSA. "[T]he SWP 

• Senior United States District Judge for the Southern Dis­
trict of New York, sitting by designation pursuant to 28 
U.S.C. § 294(d). 
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does not advocate the use of violence. It seeks instead to 
achieve social change through the political process, and 
its members regularly run for public office." Brown v. 
Socialist Workers '7 4 Campaign Committee (Ohio), 459 
U.S. 87, 88 (1982) .. Accord, Scythes v. Webb, 307 F.2d 
905, 909 (7th Cir. 1962). 

In 1975, several informers reported Clark's YSA ac­
tivities to the Federal Bureau of Investigation ("FBI"). 
In January, 1976, the FBI notified the Civil Service Com­
mission of these activities, and the Commission in turn 
informed the Library's Personnel Security Office. 

In June, 1976, the Library, in writing, requested the 
FBI to conduct a five-part investigation into Clark's po­
litical beliefs and activities. The Library also asked the 
FBI to develop any other information that might "reflect 
adversely on his suitability for continued Federal em­
ployment." 1 Testimony by Library personnel showed 
that the ;Library expected Clark to be subjected by the 
FBI to a "full field investigation," and such an investiga­
tion was in fact carried out. During the course of this 

· investigation, the FBI interviewed eight of Clark's co-

1 The Library requested the FBI to develop information 
relating to: 

(1) his motivation for joining the YSA, (2) the na­
ture, extent and objectives of his involvement in YSA 
activities, (3) any comments or conduct on his part 
which indicates he is aware of and/or supports the phil­
osophy and objectives of the Socialist Workers Party/ 
Young Socialist Alliance, (4) whether or not he has indi­
cated or expressed advocacy of overthrowing the U.S. 
Government by force, violence or other unlawful means, 
and (6) whether or not any other information exists 
which might give rise f;o n reasonable doubt as f;o SUB­
JECT's loyalty to the United States or otherwise reflect 
adversely on his suitability for continued Federal employ­
ment. 

Letter from George E. Stringer, Library Personnel Security 
Officer, to Clarence H. Kelley, FBI Director (June 16, 1976). 
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workers, · including his supervisors, at the Library. Thie 
inquiry was not limited to Clark's political beliefs. 
Among other questions, the FBI asked about his activi­
ties while on vacation, about his involvement with reli­
gious groups, and whether Clark was a homosexual. The 
FBI also interviewed four of Clark's co-workers on ear­
lier jobs. Two of Ciark's former teachers were inter­
viewed, along with three of his former neighbors in New 
York and four of his or his family's neighbors in Wash­
ington, D.C. The FBI also investigated Clark's high 
school and college records and sought information about 
his parents, siblings, and grandmother. In addition, the 
FBI checked the records of the Minneapolis, St. Paul, 
and District of Columbia Police Department, the Hen­
nepin County, Minnesota, Sheriff's Office, the Ramsey 
County, Minnesota, Sheriff's Office, the District of Co­
lumbia Bureau of Motor Vehic.les, and the Civil Service 
Commission Bureau of Personnel Investigation. The FBI 
also investigated Clark's credit record. None of these 
checks provided any. information to suggest that Clark 
was a security risk or otherwise unsuitable for federal · 
employment. 

Clark was aware of the investigation while it was go­
ing on and was acutely embarrassed by it. Moreover, as 
a result of the investigation Clark's family and friends 
specifically advised Clark to cease his political activities. 
The uncontradicted testimony esta·blished that Clark suf­
fered mental anguish and was chilled in the exercise of 
his first · amendment rights as a result of the investiga­
tion. 

The FBI'e report was forwarded to the Civil Service 
Commission and then to the Library. The Library con­
cluded that no further investigative or adjudicative ac­
tion needed to be taken with respect to Clark on this 
matter. 

Clark gradllated from college in May, 1977, and there­
upon sought to return to work full:-time at the Li·brary. 
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Over the next two years, Clark applied for forty low­
level, non-sensitive positions at the Library. The Li­
brary stipulated that he was qualified for at least 17 of 
these positions. However, Clark was selected for none of 
these positions. In January, 1979, Clark left the Library, 
in part because of his failure to be promoted and in part 
because his knees began to bother him. Through Free­
dom of Information Act requests, Clark obtained the FBI 
files on the investigation of him and thereupon instituted 
this action. 

Clark made two claims at trial. First, he claimed that 
given his low-level, non-sensitive, non-policymaking posi­
tion, the full field investigation violated his first amend­
ment rights of speech and association and invaded his 
privacy. Clark's second claim was for employment dis­
crimination-Clark claimed that his failure to obtain 
any of the forty relatively low-level positions for which 
he applied during 1977 through 1979 was the result of 
his political beliefs and associations and the investigation 
into those beliefs and associations. For relief, Clark 
sought compensatory and punitive damages, an injunc­
tion against any Library requests for further investiga­
tions if he resumed work there, correction of his per­
sonnel records, and reinstatement in a position he would 
have occupied had his constitutional rights not been vio­
lated. 

II. THE LAWFULNESS OF THE INVESTIGATION 

Clark claims that in view of his non-sensitive, non­
policymaking position, the full field investigation carried 
out on him was unwarranted and violated his first amend­
ment rights of speech and association and invaded his 
privacy. The district court declined to decide whether 
Clark's constitutional rights were violated by the investi­
gation. Rather, the court simply assumed, on the basis 
of two cases decided in contexts very different from the 
instant case, that the Library had a right to make some 
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investigation into Clark's employment suitability. Given 
this premise, the district court held, without citing any 
authority, that only the FBI and not the Library was 
responsible if the investigation was unreasonably intru­
sive or inhibiting.~ 

Before turning to• he substance of Clark's claims, we 
must address the Library's argument that Clark's claim 
is barred under the Supreme Court's decision in Laird v. 
Tatum, 408 U.S. 1 (1972). The Library relies upon 
Laird for the proposition that Clark suffered no direct 
injury to his first amendment rights and hence has no 
standing to challenge the lawfulness of the investigation 
carried out on him. 

Laird involved a challenge to the "very existence" of an 
Army data.gathering system designed to collect informa• 
tion relating to civil disorders in the early 1970's. Id. at 
13. The plaintiffs in Laird claimed that they were chilled 
in the exercise of their first amendment rights "not by 
any specific action of the Army against them, [but] only 
[by] the existence and operation of the intelligence gath• 
ering and distributing system." Id. at 3 (quoting Tatum 
v. Laird, 444 F.2d 947, 953 (D.C. Cir. 1971). The Su­
preme Court stated the issue in Laird as being "whether 
the jurisdiction of a federal court may be invoked by a 
complainant who alleges that the exercise of his first 
amendment rights is being chilled by the mere existence, 
without more, of a governmental investigative and data• 
gathering activity that is alleged to be broader in scope 
than is reasonably necessary for the accomplishment of a 
valid government purposl:!." Id. at 10 (emphasis added). 
Under the circumstances in Laird, the Court reached a 
"narrow conclusion," namely, "that on this record the 

· respondents have not presented a case for resolution by 
the courts." Id. at 15. 

• The Library did not suggest at trial that the FBI was 
solely responsible for the investigation of Cla.rk. 
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In arriving at that conclusion, the Court emphasized 
that the plaintiffs had challenged the mere existence of 
the information-gathering system, and not any specific 
action taken against them. "[T] heir claim, simply stated, 
is that they disagree with the judgments made by the 
Executive Branch with respect to the type and amount 
of information the Army needs and that the very exist• 
ence of the Army's data-gathering system produces a 
constitutionally impermissible chilling effect upon the 
exercise of their first amendment rights." Id. at 13 (em- · 
phasis added) . The Court noted that the plaintiffs failed 
to explain the "precise connection between the mere ex­
istence of the challenged system and their alleged chill." 
Id. at 13 n.7. Morover, the Court took note of the plain­
tiffs' concession that they themselves were not suffering 
from any chill and that they were attempting to repre­
sent others· not so courageous as themselves. Id. The 
Court stated that the plaintiffs could not under such cir­
cumstances establish "that 'personal stake in the out­
come of the controversy' essential to standing." Id. (quot­
ing Baker v. Carr, 369 U.S. 186, 204 (1962)). 

Clark, in contrast, involves a targeted investigation of 
an individual based solely on the exercise of his associa­
tional rights resulting in concrete harms to his reputa­
tion and employment opportunities. Clark is claiming 
that he suffered a present, objective harm, as well as an 
objective chill of his first amendments rights,• and not 
merely alleging a potential subjective chill as in Laird. 

• In Socialist Workers Party v. Attorney General, 610 F.2d 
253 (2d Cir. 1974), the Second Circuit, in holding that plain­
tiffs' request for an injunction preventing the FBI from moni• 
.toring a Young Socialist Alliance convention was not justici­
able, sustained an injunction prohibiting the FBI from trans­
mitting the names of persons attending the convention. The 
Court held that the transmittal of these names constituted an 
obje.ctive chill sufficient to warrant the injunction. 510 F.2d 
at 257. Similarly, the direct injury and objective. chill in• 
curred by Clark are more than sufficient to place this case 
outside the limitations imposed by Laird. 

• I 
l 
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Furthermore, Clark has alleged that the investigation 
led to the Library's failure to promote him to any of the 
numerous positions for which he applied and for which 
the Library concedes he was qualified. This is clearly an 
allegation of direct injury, and Clark is entitled to a 
determination of the lawfulness of the investigation. For 
unless the investigaticw. was unlawful, Clark has no basis 
upon which to proceed with his theory that it led to his 
failure to be promoted in violation of his first amend­
ment rights. 

Finally, in holding that the Laird case was not jus­
ticiable, the court was concerned with avoiding a situa- . 
tion where the "federal courts [are] virtually continuing 
monitors of the wisdom and soundness of Executive ac­
tion." Laird, 408 U.S. at 15. 

Stripped to its essentials, what respondents appear 
to ·be seeking is a broad-scale investigation, conducted 
by themselves as private parties armed with the 
subpoena power of a federal district court and the 
power of cross-examination to probe into the Army's 
intelligence-gathering · activities, with the district 
court determining at the conclusion of that investiga­
tion the extent to which those activities may or may 
not be appropriate to the Army's mission. 

Id. at 14. No such role is foisted upon the Court in the 
instant case. 

In the civilian context of this case, the equivalent of 
the plaintiff's complaint in Laird would have been a chal­
lenge by Clark to the very existence of the FBI's civilian 
employee investigative system and a demand that the 
court assist him in a broadscale investigation of the 
propriety of the overall employee-suitability investigatory 
activities of the FBI.• Clark makes no such claim. He 

4 We note that the Supreme Court in Laird stated that the 
identity of the parties named as defendants, i.e., military or 
civil, was ir,relevant t.o the resolution of the jurisdictional 
question. Laird, 408 U.S. at 11 n.6. 
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based his claim on a significantly intrusive investigation 
for which he alone was singled out by the Library on the 
basis of his peaceful association with a lawful political 
organization. The Supreme Court would have to have 
gone considerably further than it did in Laird in order 
to bar Clark's claim in this case. We thus hold that Clark 
has presented this court with a justiciable controversy.11 

We must therefore turn to 'the question of whether the 
investigation carried out against Clerk can be justified 
under applicable constitutional doctrine. 

The first amendment protects the rights of all citizens, 
including government employees, to hold political beliefs 
and belong to lawful political parties and associations. 
Elrod v. Burns, 427 U.S. 347, 356-60 (1976). See Smith 
v. Arkansas State Highway Employees, 441 U.S. 463, . 
465 (1979) (per curiam); Pickering v. Board of Educa­
tion, 391 U.S. 563, 574-75 (1968). Like other citizens, 
government employees also have a constitutional right to 
form political beliefs and lawful associations without 
governmental intrusion or compelled disclosure. Buckley 
v. Valeo, 424 U.S. 1, 64 (1976) . (per curiam) ("com­
pelled disclosure, in itself, can seriously infringe on pri­
vacy of association and belief guaranteed by the First 
Amendment") . Significant impairments of these first 
amendment rights must withstand exacting scrutiny and 
may not be justified on a showing of a mere legitimate 
state interest. Elrod v. Burns, 427 U.S. at 362; Buckley 
v. Valeo, 424 U.S. at 64; Kusper v. Pontikes, 414 U.S. 
51, 58 ( 1973). Exacting scrutiny is especially appro­
priate where the government action is motivated solely 
by an individual's lawful beliefs or associations, for gov-

11 Insofar as Clark requests an injunction against further 
investigations of him should he rejoin the Libary, his request 
is premature. The potential injury is t;oo speculative. "In­
junctions ... will not issue to prevent injurie.~ neither extant 
nor presently threatened, but merely 'feared.' " Exxon Corp. 
v. Federal Trade Commission, 589 F.2d 582, 594 (D.C. Cir. 
1978), cert. denied, 441 U.S. 943 (1979). 
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!rnment action so predicated is imbued with the potential 
for subtle coercion of the individual to abandon his con­
~roversial beliefs or associations. Whether or not the gov­
~rnment intended to punish or coerce. the individual can­
t1ot be the sole test of legitimacy in such governmental 
action. Where the government's action inflicts a palpable -lnjury on the individual because of his lawful beliefs, it 
nas the direct and consequent effect of chilling his rights 
oo freedom of belief and association. For these reasons, 
the Supreme Court has held such governmental actions 
may be justified only upon a showing of a paramount or 
vital governmental interest. Elrod v. Burns, 427 U.S. at 
362. The burden is on the government to show the exist­
ence of such an interest. Id. Moreover, the government 
must demonstrate that the means chosen to further its 
compelling interest are those least restrictive of freedom 
of belief and association. Id. at 362-3. "This type of 
scrutiny is necessary even if any deterrent effect on the 
exercise of First Amendment rights arises, not through 
direct government action, but indirectly as an unintended 
but inevitable result of the government's conduct." Id. at 
362 ( quoting Buckley y. Valeo, 424 U.S. at 65) . 
"[W] hen a State attempts to make inquiries about a per­
son's beliefs or associations, its power is limited by the 
First Amendment. Broad and sweeping state inquiries 
into these protected areas ..• discourage citizens from 
exercising rights protected by the Constitution." Baird 
v. State Bar of Arizona, 401 U.S. 1 (1971) (plurality 
opinion). 'fhe full field investigation carried out against 
Clark constituted a "broad and sweeping inquiry" into 
Clark's political beliefs and associations and must be 
justified under the standard outlined above. The Library 
must show that the investigation was necessary to serve 
a vital governmental interest and that the full field in­
vestigation was the available means least restrictive of 
Clark's first amendment rights. 

11. 

A. Request for Full Field lnvestigatum 

In analyzing the decision of the district court, -it is 
important to note what this case does not involve. This is 
not a case of a routine security investigation of a govern­
ment employee.9 Furthermore, this case does not involve 
an employee in a sensitive position requiring a security 
clearance. What we are confronted with here is a situa­
tion of a non-sensitive employee with no access to classi­
fied materials, singled out for an extraordinary investi­
gation on the basis of information received by the Li­
brary to the effect that he was associated with a lawful 
political group. 

Under the standard set forth above, the Library could 
justify an investigation of the sort at issue here if it 
could show that the investigation was necessary for the 
protection of national security. The Library failed com­
pletely, however, to demonstrate that Clark posed any 
national security risk whatsoever. Indeed, the Library's 
own designation of Clark's reshelver position as non­
sensitive precludes such a demonstration. As the Su­
preme Court noted in Cole v. Young, 351 U.S. 536, 546 
( 1956), "employees who are not in 'sensitive positions 

e Upon entry on duty at the Library, Clark had been sub­
j ect.ed to a national agency check ( "N AC") , the standard 
investigation conducted on all non-sensitive government em­
ployees upon the commencement of employn1ent. A national 
agency check consists of al check of the FBl's fingerprint and 
investigative files, the Civil Service Commission's investiga­
tive files, and the files of the House Committee on Internal 
Security. Federal Personnel Manual Ch. 736, Subch. 1-2(e). 
Applicants for "critical" and "non-critical" sensitive positions 
are likewise subject.ed to national agency checks. Executive 
Order 10450 ~ 3(a) (1953). In addition, applicants for non­
critical sensitive positions may, in the discretion of the rele­
vant agency head, be required to undergo full field investiga­
tions. Federal Personnel Manual Ch. 736, Subchs. 1-4, 2-3 (a). 
Applicants for critical sensitive positions must be subjected 
to full field investigations. Fe<leral Personnel Manual Ch. 736, 
Subch.1-4. 
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• • • are· • . • not situated where they could bring about 
any discernible adverse effects on the Nation's security." 7 

Moreover, the Library did not attempt to set forth any 
facts whatever which might indicat_e any· way in which 
Clark could have posed a security risk. 8 

Indeed, the trial teatimony of the Library's own per­
sonnel security officers indicated that non-sensitive em­
ployees pose no security risk.' Thus, rather than demon­
strating that the Library had a vital interest in investi­
gating Clark in order to avoid his becoming a national 
security risk, the facts here indicate that Clark posed no 
national security risk and was situated no differently 
than the general public with respect to national security 
conct!rns. 

Apart from security concerns, which are limited to 
sensitive employees, the Library has a legitimate interest 
in the suitability of all its employees wtih respect to their 
"loyalty" to the government.10 A government employee 

7 The Federal Personnel Manual, upon which the Library 
relies to justify the investigation here, states that " [ q] ues­
tions of security do not arise [ with respect to] employees who 
occupy nonsensitive positions." Federal Personnel Manual, 
Chapter 731, Subch. l-2(a). 

8 In response t.o an interrogat.ory asking whether Clark 
might in any way have threatened national security, the Li­
brary stated that imagining any such danger would be "specu­
lative." 

~ The Library called no witnesses during the trial of this_ 
case and made no attempt t.o introduce any evidence to show 
that Clark might have become a security risk. 

10 The Libra.iys alleged concern over Clark's loyalty is the 
only possible basis upon which the Library could conceivably 
argue that the full field investigation was justified. As noted 
above, security concerns were not raised with respect to Clark, 
and his political beliefs and associations had no other bearing 
upon his job performance. See Elrod v. Burns, 427 U.S. at 
365 ("it is doubtful that the mere difference of political per­
suasion motivat.ee poor performance [in a non-policymaking 

1s· 

tnay be dismissed for disloyalty, but only if the employee 
is a knowing member of an organization that advocates 
the violent or forceful overthrow of the government and 
the employee has the specific intent to act unlawfully. 
Keyishian v. Boardr of Regents, 385 U.S. 589, 606-610 
(1967). See also Elfbrandt v. Russell, 384 U.S. 11, 17, 
19 (1966) ("Those who join an organization but do 
not share its unlawful purposes and who do not par­
ticipate in its unlawful activities surely pose no threat, 
either as citizens or as public employees. . . • A law 
which applies to membership without the 'specific intent' 
to further the illegal aims of the organization infringes 
unnecessarily on protected freedoms."). 

Although the grounds justifying an investigation into 
the loyalty of a government employee must be broader 
than those justifying an employee's dismissal on loyalty 
grounds,u in the instant case the Library had no reason 
to believe that any of the elements which must exist in 
order to justify the dismissal of an employee on loyalty 
grounds were present. The only information upon which 

. the Library based its request for the FBI investigation 
of Clark was the fact that Clark was a member of the 
District of Columbia chapter of the YSA. Since, as the 
Supreme Court noted in Brown v. Social Workers '47 
Campaign Committee (Ohio), 459 U.S. 87, 88 (1982), 

position] : nor do we think it legitimately may be u.sed as a 
basis for imputing such behavior''; "mere political persuasion 
is an inadequate basis for imputing disposition t.o ill-willed 
conduct"). Moreover, the Library had no information relating 
t.o non-political matters, e.g., alcoholism, which could have 
justified any concern about Clark's suit.ability for continued 
employment. 

11 Cf. Barenblatt v. United Stat.es, 860 U.S. 109, 130 (1969) 
("the strict requirements of a prosecution under the Smith 
Act ... are not the measure of ,the permissible scope of Con­
gressional investigation int.o "overthrow,' for of necessity the 
investigatory process must proceed step by step"). 

• 
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"the SWP does not advocate the use of violence,"" the 
Library had no grounds to believe Clark was a member, 
knowing or not, of an organization advocating the violent 
overthrow of the government and.,_ therefore no basis to 
request an FBI investigation of Clark on loyalty grounds. 

· In no ease has a full field investigation of a non-sensitive 
employee been sanctioned by a court on the ground that 
the employee was a member of a lawful political party 
that does not espouse violence, but rather seeks to achieve 
social change through the poli tieal process. 

The two eases relied upon by the district court are in­
apposite to the ease at hand. , Anonymous v . . Kissinger, 
499 F.2d 1097 (D.C. Cir. 1974), cert. denied, 420 U.S. 
990 ( 1975), one of the eases relied upon the district 
court involved a challenge to the dismissal of a temporary 

12 Accord, Scythes v. Webb, 307 F.2d 905, 909 (7th Cir. 
1962). Although Joseph wve, one of the· Library personnel 
security officers responsible for Clark's case, testified that at 
the time the invffltigation request was made he had a "vague . 
recollection" that the SWP contained a minority faction called 
the "int.erna.tional t.endency" with espoused the use of violence, 
Mr. Love stated that this recollection was "immaterial" to the 
Library's decision to request the FBI investigation of Clark. 
Mr. wve further t.estified that at the time the investigation 
request wa.s made, he did not know any specific facts concern­
ing the alleged "internationalist tendency" nor did he even 
know whether the alleged "tendency'' had been active in Wash­
ingt,on, D.C. George Stringer, the other Library personnel 
security officer responsible for Clark's case and the officer who 
signed the request for the investigation, did not teatify to any 
knowledge of the alleged minority faction and the Library 
introduced no evidence at trial to support any finding of its 
actual existence. Moreover, even if the Library had been con­
cerned about the character of the YSA, the Library could not 
have initiated a full field investigation of Clark on the basis of 
vague recollection that the YSA contained a minority faction 
espousing violence, but would have been compelled simply t.o 
request more information from the FBI concerning the ex­
istence and activity of the alleged faction in the Washington, 
D.C. area. This would clearly have been a means of inquiry 
far less burdensome of Clark's first amendment rights. 
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employee from a sensitive position in the Department of 
State. The employee in Kissinger had been appointed 
pursuant to an "Emergency Appointment to Sensitive 
Position Pending Completion of Full Field Investigation." 
Id. at 1098. During a routine security investigation, the 
employee admitted that he had resorted to psychiatric 
counseling on several occasions. The government there­
upon requested the employee to submit to psychiatric 
examination. The employee refused to do so. Citing this 
refusal to cooperate as the basis for its action, the gov­
ernment dismissed the employee. The employee chal­
lenged the dismissal solely on the basis that he had been 
denied the due process of law because the ground given 
for the dismissal-refusal to cooperate-allegedly lacked 
support. This court held that the grounds given for dis­
missal were well supported and hence found no denial of 
due process. In the course of its opinion, the court noted 
that the employee's admitted resort to psychiatric coun­
seling "furnished a reasonable basis for the agency to 
explore further the emotional stability of [ the employee] 
for the sensitive position. involved." Id. at 1102 ( em­
phasis added). 

Several factors clearly set the Kissinger ease apart 
from the ease at hand. First, the only claim raised in 
the Kissinger ease was one for denial of due process, on 
the theory that the employee was dismissed in an arbi­
trary and discriminatory fashion. No first amendment 
claim was involved. No challenge was made to the in­
vestigation on the ground that the employee was im­
properly singled out for investigation solely on the basis 
of his lawful political associations. The finding of this 
court in Kissinger that the employee's admitted seeking 
of psychiatric eo~mseling constituted a permissible ground 
for further investigation provides no support for the 
proposition that Clark's association with a lawful po­
litical group constituted such a ground. 

Moreover, the Kissinger ease involved a routine secu­
rity investigation of a sensitive employee. The standards 
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verning the . permissible gro~nds for investigation of 
11sitive employees, particularly routine investigations, 
e very different from those governnig the grounds 
stifying investigation of non-sensitive employees, as 
ark admittedly was. See general.ly· Executive Order 
1450, Federal Personnel Manual Chapter 736; Library 
Congress Regulationfr§ § 2024-4, 2024-6. The grounds 

1stifying investigation of sensitive employees, who by 
!finition are capable of compromsing national security 
, virtue of their positions, must be considerably broader 
lan those justifying the investigation of non-sensitive 
nployees, about whom "[q]uestions of security do not 
rise." Federal Personnel Manual Ch. 731, Subchapter 
-2 (a). See al,so Cole v. Yoong, 351 U.S. 536, 546 
1956) ("employees .who are not in 'sensitive' positions 
.. are . . . not situated where they could bring about 
ny discernible adverse effects on the Nation's security"). 
n sum, the finding of this court in Kissi,nger that a sen­
itive employee was properly subjected to investigation 
nto his emotional stability on the basis of his admitted 
esort to psychiatric counseling provides no support for 
he conclusion that Clark, a non-sensitive employee, was 
,roperly subjected to an investigation on the basis of his 
1ssociation with a lawful political group. 

Gayer v. Schlesinger, 490 F.2d 740 (D.C. Cir. 1973), 
;he other case relied upon by the district court, is equally 
.napplicable to the case at hand for the same reasons as 
[s Kissinger. Gayer involved a challenge by three homo-
3exuals employed in the defense industry to withdrawal 
of their security clearance. In Gayer, the court noted 
that the Defense Department could properly "continue to 
review [the employees'] eligibility for clearance" and 
that the government was "entitled to develop the kind of 
deviant sexual life the applicant lives." Id. at 751-52. 
Again, the case did not address the issue whether law­
ful political associations may constitute permissible 
grounds for investigation of non-sensitive employees, and 
provides no support for the lower court's position. 

I 
I 

I 
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The district court declined to decide whether, on the 
facts of this case, Clark's constitutional rights were vio­
lated by either the initiation or the scope of the investi­
gation. Instead, the district court accepted as a prem­
ise that the government had a right to make at least 
"some inquiry into the employee's suitability," and then 
proceeded to hold that even if the scope of the investiga­
tion was unreasonably intrusive, the FBI, not the Li­
brary, was at fault. Given the facts of this case, there 
can be no escape from making a determination of whether 
permissible grounds existed for the initiation of the in­
vestigation. The Library's request for a full field inves­
tigation of Clark was predicated solely on the basis of 
Clark's membership in a lawful political organization. 
Thus, on the record before us, the Library failed to estab­
lish any permissible justification for initiating the inves­
tigation. Since this case must be remanded to the district 
court for further consideration of the Library's liability 
for the unreasonably intrusive scope of the investigation, 
the Library will be afforded an opportunity to offer addi­
tional evidence establishing permissible grounds for ini­
tiating the investigation. 

B. Scope of Investigation 

We now turn to the second prong of the district court's 
decision on Clark's· first amendment claim, namely, that 
given the premise that some form of investigation was 
appropriate, the FBI, and not the Library, was respon­
sible if the investigation was unreasonably intrusive or 
inhibiting. The district court cited no authority for this 
holding and this court has found none. There can be no 
doubt that the Library was responsible for the entire 
scope of the investigation at issue here. 

Upon receipt of information that Clark was associated 
with the YSA, the Library specifically requested the FBI 
to engage in a five-point investigation into Clark's politi­
cal beliefs and associations and any other information 
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that coutd "otherwise reflect adversely on his suitability 
for continued Federal employment." 111 Moreover, the 
testimony of Personnel Security Officers Love and 
Stringer, the persons who respectively drafted and signed 
the investigation request, indicated .that at the time they 
made the request, both expected a full field investigation 
to be carried out. -Principles of tort law are applicable in suits involving 
alleged violations of constitutional rights. See, e.g., Hal­
perin v. Kissinger, 606 F.2d 1192, 1207-08 (D.C. Cir. 
1979), afj'd in part and cert. dismissed in part, 452 U.S. 
713 ( 1981). Under applicable tort principles, the Li­
brary, by virtue of the manner in which it induced the 
FBI investigation and its expectation that a full field 
investigation would in fact be carried out, became respon­
sible for the full scope of the investigation conducted on 
Clark. Restatement (Second) of Torts §§ 303, 877. 

When as here, an investigation is motivated solely by 
an individual's political beliefs or associations, the gov­
ernment must tailor its investigation so that it is the . 
least restrictive means of achieving its compelling inter­
est. Thus, the government had an obligation to limit the 
investigation to that which would least harm Clark's 
reputation and chance for future employment while still 
yielding information about his loyalty. Although this 
court generally will not sit as a monitor of the scope of 
FBI investigations, the· facts of the present case obligate 
the court to review whether the investigation of Clark 
was appropriately tailored to achieve legitimate govern­
ment purposes while minimizing any harm to Clark as a 
result of exercising his first amendment rights. 

The full field investigation of Clark was not authorized 
by any administrative regulation. The investigation was 

u See not.e 1 ,upra. for text of this request. Note that the 
July 21, 1976, FBI report of ,the full field investigation ex­
plicitly stated "this investigation is being conducted at the 
specific request of the Library of Congress." 
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not sanctioned by Executive Order 10460 (Security Re­
quirements for Government Employees) (April 27, 1963). 
Except for routine national agency checks,H Executive 
Order 10450 requires investigations only in cases where 
information is received indicating that the retention of 
an employee "may not be clearly consistent with the in­
terests of national security." Executive Order 10460, § 6. 
In fact, Executive Order 10450, § 3 (a) appears to au­
thorize a full field investigation only for national security 
reasons and even suggests a less intrusive investigation 
if consistent with national security. As noted above, se­
curity concerns were not raised in this case.111 There­
fore, the FBI investigation was inappropriate under sec­
tions 6 & 3(a) of the Executive Order.ie 

The Federal Personnel Manual provides that a govern-
. ment employee may be dismissed on loyalty grounds (as 

distinguished from security grounds) if he is a knowing 
member of an organization seeking the violent overthrow 
of the government.11 However, nowhere does the Manual 
authorize investigation on the basis of information that 
an employee is a member of a lawful political organiza-

14 See supra, note 6. 
111 In addition to the facts set forth at notes 7-9 and accom­

panying text, supra, note that Personnel Security Officer Love 
testified that the Library's concern about Clark waa not re­
lated to national security, but solely to his loyalty. 

111 Federal Personnel Manual, Ch. 736, Subch. 1-2(c) defines 
full field investigations as investigations to determine whether 
employment is consistent with national security. Full field in­
vestigations are required for critical-sensitive positions but are 
not required for noncritical-sensitive positions; only a national 
agency check is required for a nonsensitive employee. See note 
6supra. · 

11 To the ext.ent that this provision sanctions dismissal in 
the absence of specific int.ent to further the violent overthrow 
of the government, it is inconsistent with applicable constitu­
tional doctrine. Keyishia.n v. Board of Regent.a, 386 U.S. 689 
(1967). 

~ 
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tion that does not espouse the violent overthrow of the 
government. The Federal Personnel Manual, Ch. 736, 
Subch. 3-2 states that if information develops indicating 
that an employee in a non-sensitive position is "unsuit­
able," a "limited personal investigation [which will] 
[o] rdinarily ... not be the .equivalent of a full field in­
vestigation .•. " wilrbe undertaken. This investigation 
"will be limited to verifying or disproving the informa­
tion which may be disqualifying." Id. Putting aside the 
point that Clark's membership in the YSA-an associa­
tional activity protected under the first amendment­
could not be "disqualifying," the Library exceeded its au­
thority under the relevant administrative regulations by 
causing a full field investigation to be initiated. The 
regulations clearly contemplated a significantly less in­
trusive type of investigation and provided the mechanism 
for such an investigation.1e 

In conclusion, the Library has failed to demonstrate 
the existence of any legitimate, much less compelling 
justification for the full field investigation of Clark. H 
is unquestionable that investigations such as the one at 
issue here are justifiable under certain circumstances, 
especially in cases of persons in sensitive positions. How­
ever, to hold that the full field investigation of Clark 
was justified on the ·basis of the record here would be to 
sanction intrusive and injurious investigations initiated 
on the basis of minimal information regarding an em-· · 
ployee's association with a lawful ·political group, no mat­
ter how menial or inconsequential the position of the em-
ployee might be. · 

11 The Federal Personnel Manual, Appendix C, establishes 
guidelines for "Avoiding Unwarranted Invasion of Privacy" 
in conducting full field investigations for critical sensitive pooi­
tions. For example, investigators are not authorized to inquire 
about religious or political affiliations unless directly related to 
security fitness, and are prohibited from inquiring about sex­
ual conduct in the absence of specific allegations of misconduct. 
The investigation of Clark included inquiries into all of these 
areas. 
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The district court's judgment on this claim is reversed. 
The claim is remanded to the district court for further 
proceedings consistent with this opinion. 

III. THE FAILURE TO PROMOTE . 

Clark claims that his failure to obtain any of the 
forty relatively low-level positions for which he applied 
during 1977 through 1979 was the result of his disfavored 
political association with the YSA and the investigation 
into that association. 

Clark offered no direct evidence at trial bearing on the 
reasons for his failure to be hired for any of the posi­
tions for which he applied. Rather, Clark relied on the 
following to support his claim: ( 1) evidence that he ap­
plied for 40 low-level positions, for 17 of which the Li­
brary concedes he was qualified; ( 2) evidence allegedly 
showing that Clark not only met the minimum qualifica­
tions for the positions in question, but also that he should 
have been a strong candidate for the positions (good work 
record; four to six years Library experience, college de­
gree); (3) evidence that he had been a member of an 
unpopular political group and that he had been investi­
gated because of that association; ( 4) a circumstantial 
explication of the possible manner in which the investiga­
tion may have led to his rejection, namely, that because 
of their having been questioned about Clark by the FBI 
and because of the speculation about Clark that allegedly 
spread throughout the Library in the wake of the inves­
tigation,10 Clark's supervisors may have developed doubts 
about Clark's maturity, judgment, responsibility and the 

111 Evidence was introduced at trial · to the effect that the 
FBI conducted extensive questioning of-Clark's co-workers a.nd 
supervisors during business hours at the Library, that this 
questioning was regarded by Library personnel as a.n unusual 
event a.nd included questions regarding Clark's loyalty, his ac­
tivities while on vacation, a.nd his sexual preference, and that 
rumors and gossip about Clark spread through the Library as 
a result of the investigation. 

\ 
f. 
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like · and the ref ore recommended him less highly for the 
positions for which he applied than they otherwise would 
have; 11M) and (5) a statistical analysis allegedly showing 
that the odds were only 12 out of 100 that Clark would 
have been rejected as a matter of chance for all 17 posi­
tions for which the Library conceded he was qualified. 
Clark's statistical analysis, the linchpin of his discrimina­
tion case, is built upon a principle of statisti_cs known as 
the multiplication rule. Clark alleges that his statistical 
analysis demonstrates that there was nearly an 88 per­
cent probability that some factor other than chance ex­
plained the repeated rejections of Clark's applications. 
Clark maintains that this "other factor" was his associa­
tion with the YSA and the unlawful investigation into 
that association. 

The Library presented no evidence to rebut _Clark's 
case on the discrimination claim. In particular, the Li­
brary made no attempt to show any deficiency on Clark's 
part, any better qualifications on the part of those chosen 
over him or any other reason to explain its failures to 
appoint Clark to any of the forty positions for which he 
applied. Rather, the Library argued that Clark's statis­
tical analysis could not be admitted without its presenta­
tion through expert testimony. 

The district court dismissed this claim on the ground 
that Clark's statistical analysis was flawed since Clark · 
failed to prove that those chosen over him were not also 

• There ls no evidence to support Clark's theory that one or 
more of the selecting officials who rejected Clark's applications 
were aware of Clark's political aasociations or of the investiga­
tion. However, it is possible that the · selecting officials were 
influenced by the presence of an "Adjudication of Investiga­
tion" form in Clark's personnel file, which the selecting official 
would presumably have reviewed in deciding on Clark's appli­
cations. This form stated that "[a]s a result of an evaluation 
of the investigative file concerning [Clark], it baa been deter­
mined that [he] is suitable for retention in ••• [a] [n]onsensi-

. tiveposition." 

i 
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persons holding disfavored political beliefs. In arriving 
at this holding, the district court apparently applied a 
principle used in Title VII case.21 A plaintiff in a Title 
VII race discrimination case may not prevail if it is 
demonstrated that those chosen over him were members 
of the same racial minority as the plaintiff. There are 
several problems with the district court's application of 
this principle here. First, it was ina-ppropriate to place 
the burden of demonstrating the political orientation of 
the chosen applicants upon Clark in view of the fact that 
the Library, which certainly had better access than Clark 
to such information, refused to provide this information 
in response to Clark's discovery requests.= Second, the 
political orientation of the chosen applicants is of doubt­
f ul relevance in the context of this case. In a Title VII 
race discrimination case, the employer presumably knows 
the race of the chosen applicants. Here, however, it is ' 
unlikely that the Library knew the political orientation 
of the chosen applicants.211 The relevant issue here, then, 
is not whether the chosen applicants were also members 
of unpopular groups or held unpopular views, but rather 
whether Clark was in a position different from these ap­
plicants because he had been subjected to an -unlawful 
investigation that had placed him under a cloud of sus­
picion. Thus, the reasons given by the district court for 

21 A plaintiff in a Title VII case establishee a prima. faeie · 
caae of discrimination by showing ( 1) that he belongs to a 
minority; (2) that he applied for and waa qualified for an 
open job; (3) that he was rejected; and (4) that thereafter 
the employer continued to seek similar applicants. McDonnell 
Douglas Corporation v. Green, 411 U.S. 792, 802 (1973) ; 
Parker v. Baltimore & Ohio Railroad Company, 652 F.2d 1012, 
1016-17 (D.C. Cir. 1981). 

22 'The Library claimed that it would be unduly burdensome 
and that it would invade the privacy of the choeen applicants 
if it were required to produce this information. 

211 This · is true because only post-appointment national 
agency checks are conducted on applicants for non-sensitive 
pooitioll8:. 
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dismissing Clark's employment discrimination claim were 
erroneous. The district court's judgment on this claim 
must be reversed and the claim must be remanded for 
consideration of whether Clark met his burden of proof 
·antler the standard applicable to first amendment-based 
employment discrimiW;ltion claims. 

The standard applicable in this case was set forth by 
the Supreme Court in Mt. Healthy City School Distri.ct 
Board of Education v. Doyle, 429 U.S. 274 (1977) ,~• 
Under the Mt. Healthy standard, a plaintiff must prove 
that conduct protected by the first amendment was a 
"substantial" or "motivating" factor in the employer's 
decision not to act favorably on the plaintiff's application. 
Id. at 287. Once the plaintiff has met this burden, the 
burden shifts to the employer to demonstrate that the 
protected conduct was not the "but for" cause of the ad­
verse hiring decision, i.e., that the employer would have 
reached the same decision even in the absence of the pro­
tected conduct. Id. Thus, Clark must demonstrate that 
his constitutionally. protected association with the YSA 
or the unlawful investigation that arose out of that asso­
ciation was a substantial or motivating factor in · the 
Library's decision not to appoint Clark to any of the posi­
tions for which he applied.26 If the district court deter­
mines that Clark has met this burden, judgment must be 
entered for Clark on this claim in view of the Library's 
failure to make any attempt to rebut Clark's case. 

94 In Mt. Healthy, a teacher was allegedly dismissed becaU8e 
he criticized his school's administrative policy. 

• Clark need only show that his protect.ed association or the 
investigation that arose out of that association was a "sub­
stantial" fact.or in the Library's failure to promote him. He 
need not demonstrate that the failure to promote was based 
solely on. an impermissible basis. McKinley v. City of Eloy, 
705 F.2d 1110, 1115 (9th Cir. 1983); Bowen v. Watkins, 669 
F.2d 979, 984-85 (6th Cir. 1982); Carmichael v. Chambers 
County Board of Education, 681 F.2d 95, 97 (5th Cir. 1978). 
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The Supreme Court has provided no guidance concern­
ing the manner in which the Mt. Healthy standard can 
be met.2e It is clear, however, that a plaintiff need not 
present direct evidence, e.g., admissions of selecting offi­
cials, to meet his burden of showing that protected con­
duct was a substantial or motivating factor in the hiring 
decision. In Allaire v. Rogers, 658 F.2d 1055, 1058-64 
(5th Cir. 1981), cert. denied, 456 U.S. 928 (1982), the 
Fifth Circuit sanctioned the plaintiff's use of circum­
stantial, including statistical, evidence in satisfying the 
Mt. Healthy test. See also Burris v. Willis Independent 
School District, 713 F.2d 1087, 1095 (6th Cir. 1983) 
(limited circumstantial evidence sufficient to support jury 
verdict under Mt. Healthy standard). This court holds 
that Clark may use such evidence in attempting to meet 
the Mt. Healthy standard. 

In evaluating Clark's circumstantial and statistical 
case, the district court must be mindful of the difficulties 
of proof facing Clark. Here, as in most Title VII cases 
as well, the reasons for the failure to hire 21 are within 
the knowledge of the employer alone, and evidence of in­
tent is difficult to adduce. See Bell v. Birmingham Linen 
Service, 715 F.2d 1552, 1556 (11th Cir. 1983). If upon 
reconsideration the district court determines that Clark 
has met his burden under Mt. Healthy, judgment must 
be entered for Clark on this claim.:1i11 

2e In establishing the Mt. Healthy standard concerning the 
plaintiff's burden in a first amendment-based employment dis­
crimination claim, the Supreme Court merely adopted, with­
out discussion, the standard applied by the District Court in · 
that case. 

27 While we are mindful of the fact that in Clark's case there 
was a failure to promote rather than a failure to hire, the 
same considerations apply in both situations under the Mt. 
Healthy standard. Bowen v. Watldn.s, 669- F.2d 979 (5th Cir. 
1982). 

28 Clark claims that an implied cause of action should be 
based on the Library of Congress Act, 2 U.S.C. § 140, which 
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IV. SOVEREIGN IMMUNITY 

The remaining question is whether Clark's claims for 
relief are barred by sovereign immunity. Clark seeks 
non-monetary relief in the form of reinstatement to the 
position he should have been promoted to, correction of 
his personnel recorda,. and an injunction against the de­
fendants prohibiting any future infringement of his 
first amendment rights. Clark also seeks compensatory 
and punitive damages. 

With respect to Clark's claims for non-monetary relief, 
the 1976 amendments to § 702 of this Administrative 
Procedure Act, 6 U.S.C. § 702, eliminated the sovereign 
immunity defense in all action·s for non-monetary relief 
against a U.S. agency or officer acting in an official 
capacity. See Dronenburg v. Zech, 741 F.2d 1388, 1389-
91 & n.3 (D.C. Cir. 1984) ; Schnapper v. Foley, 667 F.2d 
102, 107-08 (D.C. Cir. 1981) ; Sea,.Land Service, Inc. v. 
Alaska Railroad, 669 F.2d 243, 244 (D.C. Cir. 1981), 
cert. denied, 466 U.S. 919 (1982). Section 702 provides, 
in relevant part, that: 

An action in a court of the United States seeking 
relief other than mcmey damages and stating a claim 
that an agency or an officer or employee thereof 
acted or failed to act in an official capacity or under 
color of legal authority shall not be dismissed nor 
relief therein be denied on the ground that it is · 
against the United States .... 

Id. (emphasis added). Thus sovereign immunity pre­
sents no obstacle to Clark's ·claims for non-monetary 
relief. 

provides that "[a]ll persons employed in and about said Li­
brary of Congress under the Librarian shall be appointed 
solely with reference to their fitness for their particular du­
ties." In view of the fact that Clark would have no greater 
rights under such a cause of action than under his first 
amendment-based employment discrimination claim, this court 
need not decide whether an implied cause of action should be 
based upon this statut.e. 
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Whether Clark's claims for monetary relief are barred 
by sovereign immunity is a more difficult question.21 

This is not a Bivens-type action where suit is brought 
against a federal official in his individual capacity for 
violations · of a plaintiff's constitutional rights.80 If a 
plaintiff seeks to recover damages from a defendant in 
his personal, individual capacity then there is no sov­
ereign immunity bar. Sovereign immunity, however, does 
bar suits for money damages against officials in their 
official capacity absent a specific waiver by the govern­
ment. See Holloman v. Watt, 708 F.2d 1399, 1401-02 
(9th Cir~ 1983), cert. denied, 104 S. Ct. 2168 {1984); 
Keene Corp. v. United States, 700 F.2d 836, 846 (2d 
Cir. 1983), cert. denied, 104 S. Ct. 195 (1983); Sanchez­
Mariani v. Ellingwood, 691 F.2d 692, 596 (1st Cir. 
1982) ; Huntington Towers, Ltd. v. Franklin National 
Bank, 559 F.2d 863, 869-70 (2d Cir. 1977), cert. denied, 
434 U.S. 1012 (1978); lnupiat C<>mnnunity of Arctic 
Slope v. United States, 680 F.2d 122, 131 (Ct. Cl. 1982), 
cert. denied, 459 U.S. 969 (1982). Since Clark's suit is 
against the Librarian, in his official capacity, sovereign 
immunity would appear to bar recovery of money 
damages. 

20 "The explicit exclusion of monetary relief makes it clear 
that sovereign immunity is abolished only in actions for spe­
cific. relief (injunction. declaratory judgment, mandatory re-· 
lief, etc.)." C. Wright, A. Miller, E. Cooper, 14 Federal Prac­
tice and Procedure § 3655, at 29 (Supp. 1982). See also Mc­
Cartin v. Norton, 674 F.2d 1317 (9th Cir. 1982) (recognizing 
waiver of sovereign immunity with respect to EEOC employ­
ee's clailll8 for reinstatement and oonsideration for promotion 
but st.a.ting no oomparable waiver allowing a claim for dam-
ages). · 

80 Bivens v. Six Unknown Named Agent.s, 403 U.S. 888 
(1971). Officials sued in their individual capacity in a Bivens­
type action have a qualified immunity defense if they acted in 
good faith. Butz v. Economou, 438 U.S. 478 (1978). Since this 
is not a Bivens-type action, we need not address the question 
of qualified immunity. 
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Clark, however, argues that his claims fa11 within two 
recognized exceptions to the applicability of the sovereign 
immunity doctrine in suits against government officers 
sued in their official capacities.81 The Supreme Court, in ... 

81 These two exceptions do not apply when the suit is brought 
directly against the tl'nited. Stat.es rather than against a gov­
ernment official. See Dugan v. Rank, 372 U.S. 609, 621-22 
(1963.); De Lao v. Califano, 560 F.2d 1384, 1390-91 (9th Cir. 
1977). Since the United States has not consented to this type 
of suit, Clark is barred from pursuing his claims for monetary 
relief directly against the Library. 

While Congress has authorized a broad waiver of sovereign 
immunity in the Tucker Act, 28 U.S.C. §§ 1491, 1346 (a) (2) 
(giving jurisdieition t.o the Court of Claims-with concurrent 
jurisdiction to the district court if the claim does not exceed 
$10,000--to "render judgment upon any claim against the 
United States founded ... upon the Constitution ... "), the 
Act does not expose the Library or the Librarian to liability in 
this case. In the United Stll.tes v. Test.an, 424 U.S. 392, 398 
(1976), the Supreme Court stated that the Tucker .Act "is 
itself only a jurisdictional statute; it does not create any sub­
stantive right enforceable against the United States for money 
damages." The substantive right t.o damages must be found 
elsewhere. 

Even assuming that Clark's failure to waive recovery in ex­
cess of $10,000 is: not fatal to the District Court's jurisdiction 
(Cf. St.one v. United Stat.es, 683 F.2d 449, 464 n.8 (D.C. Cir. 
1982)), there can be no Tucker Act jurisdiction over his 
claims. In a. case such a.s this, where "claimant is not suing 
for money improperly exacted or retained," the issue is 
whether the constitutional or statut.ory provision relied upon 

· "can be fairly int.erpreted as mandating compensation by the 
Federal Government for the damage sustained." United States 
v. Test.an, 424 U.S. 392, 400 (1976) (citing Eastport S.S. 
Corp. v. United Stat.es, 178 Ot. Cl. 599, 607, 372 F.2d 1002, 
1008-09 (1967)). The courts have uniformly held that juris­
diction under the "founded upon the constitution" grant of the 
Tucker Act is limited to claims under the "takings clause" of 
the Fifth Amendment. See, e.g., Radin v; United States, 699 
F.2d 681, 685 n.8 (4th Cir. 1983) ; Dua.rte v. United States, 
632 F.2d 850 (2d Cir. 1976) (sovereign immunity barred claim 
for damagoo under Tucker Act for due process violations) ; 

· Feathergill v. United Stat.es, 217 Ct. Cl. 24, 32-33 (1978) (no 
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Larson v. Domestic and Foreign, Corp., 337 U.S. 682, 
689-91 ( 1949), stated that sovereign immunity does not 
bar suits against government officials where the chal­
lenged actions of the officials are unconstitutional or be­
yond the official's statutory authority. Clark claims the 
Librarian's actions · were both ultra vires and uncon­
sti tutjonal. He asserts that his political associations and 
the investigation into those· associations were considered 
in connection with his job applications in violation of the 
Library of Congress Act, 2 U.S.C. § 140. Clark also 
clams that the full field investigation and the subsequent 
failure to promote him to any of the positions for which 
he applied constituted violations of his first amendment 
rights. See CCCO Western Region v. Fellows, 359 F. 
Supp. 644, 648 (N.D. Cal. 1972) (allegations of infringe­
ments of first amendment rights brings suit within Lar­
son exception to sovereign immunity doctrine). 

Even if the Librarian's actions were both ultra. vi.res 
and unconstitutional, sovereign immunity would still bar 
Clark's claims for monetary relief because these two ex­
ceptions are only applicable to suits for specific, non­
monetary relief. The Supreme Court prefaced its dis­
cussion of these two exceptions by stating: "There may 
be, of course, suits for specific relief against officers of 
the sovereign .... " Larson, 337 U.S. at 689 (emphasis 
added) . The Court explicitly noted: "Of course, a suit 
may fail, ... even if it is claimed that the officer being 
sued has acted unconstitutionally or beyond his statutory 
powers, if the relief requested can not be granted by 
merely ordering the cessation of the conduct complained . 
of but will require affirmative action by the sovereign or 
the disposition of unquestionably sovereign property." 
Id. at 691 n.11. These exceptions have been applied only 
in suits for specific relief. See, e.g., Dugan v. Rank, 
372 U.S. 609, 622 (1963) (In cases of ultra. vires or 

jurisdiction over claim for damages based upon alleged viola­
tion of first amendment rights). 
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unconstitutional actions "the officer's action 'can be made 
the basis of a suit for specific relief against the of­
ficer ..•• ' ") (quoting Malone v. Bowdoin, 369 U.S. 
643, 647 (1962)); Unime~, Inc. v. Department of Hous­
ing a.nd Urban Development, 594" F.2d 1060, 1061-62 
(5th Cir. 1979) (Even if officials' actions were ultra 
vires "that claim weuld entitle the plaintiff to specific 
relief only, and not to monetary damages.") 82 Hence, 
Clark may not rely on the 'Ultra vires or unconstitutional 
acts exceptions to avoid the sovereign immunity bar to 
his request for monetary relief. Sovereign immunity bars 
Clark's claims for compensatory and punitive damages.81 . 

a We found only one case citing Larson for the proposition 
that officials engaging in unconstitutional acts beyond the 
scope of their authority may be subject to suit.s for damages. 
See J.D. Pflaumer v. United Stat.e3 Department of Justice, 450 
F. Supp. 1125, 1182 (E.D. Pa. 1978). However, the court 
speaks of sovereign immunity not barring suits against the 
"individual defendants" and it is unclear from the opinion 
whether the court means a plaintiff can seek damages against 
the officials in their official capacity or only in their individual . 
capacity. In any case, we follow the view supported by the 
weight of authority that the Larson exceptions to sovereign 
immunity apply only in suits for specific relief. · 

. 11 Martinez v.' Marshall, 578 F.2d 666 (9th Cir. 1977), cited 
·by Clark, is not inco:n.sistent with this limitation. In Martinez, 
the court invoked the ultra 'Vires exception and held that sov­
ereign immunity did not bar an action (1) to enjoin a govern­
ment official from recouping a.n overpayment of unemployment 
assistance benefits and (2) to compel the official to repay 
money improperly recouped. The relief sought by plaintiffs 
. was, in essence, specific relief. See also De Lao v. Califano, 
660 F.2d 1884, 1890-91 (9th Cir. 1977) • 

It is somewhat unclear from Clark's complaint whether he is 
seeking, in addition to reinstatement to the position he should 
have been promoted to, back pay retroactive to the date he 
should have been promot.ed. We note, however, that there is 
authority for the proposition that a claim for retroactive back 
pay is barred unless there is an explicit waiver of sovereign 
immunity. See McNutt v •. Hills, . 426 F. Supp. 990, 1001-02 
. . ~D.D.C. 19177). . 

• 

·;. -~-~\~::: {~/" :: ·.:. 
. .. ,\o . •:::,:;!/:~~;•.•.~',:;. I 31 

· j·' 

. . • =-·· ~ '\', i ; • 

•'.· . .. .;:: :-'· · · V. CONCLUSION · 

The full field investigation of Clark constituted a broad 
and sweeping inquiry into Clark's political beliefs and 
associations. Such an investigation must be justified by 
a showing that the .investigation was necessary to serve 
a vital governmental interest and that the full field in­
vestigation was the means least restrictive of Clark's 
first amendment rights. Clark's first amendment ·claim . 
is remanded to the district court for further considera­
tion consistent with this standard. Clark's employment 
discrimination claim is also remanded to the district court 
for further consideration consistent with the standard for 
first amendment-based employment discrimination claims · 
set forth in Mt. Healthy City School Di,strict Board of 
Education, v. Doyle, 429 U.S. 274 (1973). On remand, · 
specific non-monetary relief in the form of an injunc-· · 

. tion, correction of records, or reinstatement may be avail- · 
able against both the Library and the Librarian but re­
lief in , the form of damages is barred by sovereign · 
immunity. . · 

Reversed a.fld Remanded 
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Cc~stitution and the Privacy Act, .. - -
' ,_.. - . - . . - - -

~ :,~La, --~ c. •• -

also in violat i on of her rights~ = ~~e ;=::e2s ~nde= 

t::e First and Fifth Amendments tc 

Constitution. Plaintiff's comm1s2::~ ·-

a nonsensitive, nonpolicymaking p~s:tio~ 

s-:ates 

??.S was in 

-.. 
C. - the Nat.:.onal 

Institute for Occupational Safet1 an~ Eea:t~ (NIOSH) 

and she complied ~ith all standa=~ ;=o:e~~=es in he= 

a~plication and acceptance of the----·==·--. 

i~for~ation and be~ief, - ,. -- ..,_ 

S?ecial treat~ent by 

political beliefs, and was told ~~a~ as 

c: he::- ernploy;·aent she would be ----- ;::i~n a release 

form that would have allowed the Fe~e=a: ~~::-eau of 

: ::'!.res t.i ga ti on (E":S!) virtually 
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P::-ivacy Act; furthermore, because ?:a:.~~::: ~as net 

~o-a the reason for the soe~:-1 ------~--• '-" -1: C. - - - = C. -• • • - • • - I 

~as a violation . of her Firs~ a~~ -=- .: :- ·-- -- -·· 

due process. 
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an offer of appointrnent 

·,.;hich she 

.. -- ,. ; ._ ,.. __ 
- ,.,, - • I 

to ..... --~ 
"--•• -

: :-. -= 

--~ •--•~- - -'":::.~. ~c .. ~--=. _.. 

:. ,•-· · -::-- ~ -·--==---- .. 
also stated that Plaintiff's ~ack~~=~~d ciea~ance was 

not yet complete. 

8. On August 7, 1984, ?la:~~:ff received her 

and Call to· Ac":: ·:e D·..:-:~-, ,i 

Se?ter...::-er 1, 1984. 

?0--- ..... ::::.--­- --··'C..··-··- r---=­.....,_ c:::.--= I!,.., • 
v-.; 

Sa:1i t.arian," Cc..tego:.-y "Sa:1i ":a:-iar., '! ':i tle "Indust:.-ial 

~. i ~.: ... fl •. yg_e .... s ... . 
; . 

Pla:nti.:f received her com~:ss10~ a~~ e .: ·c:-... -ie.on mon .. -... s 
-'-~••'----• 4v•• 

---~ ..... c::,_ '-- .. she i ... . 

of the Com~.:.ssion~cl ?erson~e: Ope~a-::o~s ~:.visio~ o.: • 
--·-::-'-:::, (C?C~) -- - -........ ! C. ..... s:":e :,.; ::, ·..:.:c. be 

•. 
-to complete a release form to en~le her security 

c~earance to be completed. 
. .. 

C?Vi had req..;irec. that Pla.:.:-~-:.::. :5 c:,:-:-.; :e:.e: -:.:.e release. 
" 

10. Upon infc::-·mat:..o:--. ·an~ :::.:::.e.:, ?2.ainti.:.: ,._.·as 

out fo::- special -·· - . 
--.,. v:.•. beca\.:.sE 

. . , 
.. ~ ,. -

be:_:..'=: s. 
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; .. ;=.s a ?::>Or ~...l.2. l i ty photocc~y, .. ,.... c. - - .. - • • • - ~ ~ o rrr~ · ----··---.;,-••'::: -
:-:..::-:-..::,er o:::- agency nar..e; a CC-?Y c: -::~·-= :c:-:-:-. :.."s a-::-:a.ched 

as Ex~ibit A to the complaint. :~e :o:::-~, e~~i~led 

11 .:.:..1thc:-i ty to Release Info:-matio::, '! ...,-o..:l::. :.=.Ve g:::-anted 

":.he FBI access to virtually any 
. . . 

ma::-:.-:a1nea 

regarding Plaintiff. The form c:ted no legal authoritf 

12. 0:-: Decer.::::>er 5, 1C~L -,_,_ - , 
. . __ ,,...._:;,_ 

:,"'••"-· • .. -~ 

Be:--::in and expressed her co~=e:-~s a~~~~ t~e scope 

:-elease. Dr. Bertir. 
. . . 

c.~-:-.::. :..<::c ............ - -
1,,,.,. .. c;.. - :-elease 

~aa u~~sual and that he had r.e7e:- see~ -::~e :o:-~ before. 

a:so indic~~ed ~~a~ he ~ad 
. . . 

C :-.. ~ :: .--: '= ~ .. .... - -
'-'• - -·· 

- ,... __ 
- '-' - .... 

, -• -.., . a 

~ece~ber 20 letter to Dr. Be:::-t:r.. ~:ter :-ei~era-::ing 
' 

.. ,/ . 

1e:::- concern about the scope c: -::~e pro~ o se~ release, 

- .. " .. - ..... _ -,: , 

~:-ov:~ i ng ?~S ~ith all -~ -- - he~ 

c_ea:::-ance as an industria~ 

14. On Ja:1uary 17, ~c~= 
- - ....,._ I 

. .. - _ _. . 
: - __ :--.-:.::: s ! -. • •--c: t:-"' ---··--- , 

.:_ __ .,:,:,:t - _ __ .... __ _ _ f_ 

i 

I 



--- c. ­c._ \... ·- .... -~­. ............ -- --_ -·· . . .. ~-· 

fer the Public Eealth Se:-vi~e, a~c o:f~:-~i -.:o coopera-.:e 

with PHS in drafting more specific release forms 

appropriately tailored to Plaintiff's 

a nonsensitive position. ~~ Reiser als= !~formed 

Mr. Riseberg that PHS's proposed release :crrn did not 

5 u.s.c. - --
- - I' -- -- c::., 

: .. . _ .... ,....e ___ .,,..~ 
--- -••--• •lv- - £0:-m 

, -_.:,. R . t· a~r~er ~an e?::;; :-es s i ~g -:o cccpe:-c.-.:e 

w:-:r: Plainti:::!s of:er, Dr. Bertin respcn~e~ on February 7 

-::-,e Nover.lber 15 form and s-: a ted tr:a-: _u:-:.:.~ s s ? l ai:-,ti ::: 

an cc;;:,y c: -:.:ie \.... .. . 25, 

s.--:e would be 

Thus, 

r.er willingness to supply all 
"'.,,- . 

, ... - ~· 
• .:. c:... -

relev~nt i~:ormation, 
.. 

12s ref~sed to coll~ct _the in:~rmatio~ ~i~ec-::y from 

and instea~ contin~eci see}: :-eleas~. 

16. /..1::hough D::-. - ----· .c: - the r:e\,; 

was mere:.y an 'CO -o ...... . - -.:. --~-c:. --,J 
~:~ot.ocop y , ir. ,. 

r :. -c:--. -----, 2 c:::;,y · o: ':"" ......... : ·- ~-
. ·····- - - - -



I 
i 

I 

In ac::.::.:.:::-. -::. 

reco:::-ds" as ic=l~ded in . -:~e 

------c:;.,_ --=.:.:..::. 

·:--~. - -- ,,,, 

--- - . -------

also includei "c:-edit . . 
ca:-c: a:-:::. 'f'"'·•-•-~-c::: I! ··-···_..,,_ . -· 

More importantly, the new form in=luded a co~pletely 

new catego:::-y: l!law enforce:-:-.e:-.t records (i::cluc.:.ng, 

but not limited to, any record of c~arge, prosecution 

or conviction for criminal o:::- civil o::e~ses) 

17. The ::ew release :or~ 

!984, five days aft.er 'Pl-~.:.-s:~ - .,..c:._ ...... __ 4-. -·-u:::. ....... -

I! 

f 0:.-:-:1. 

18. On ~e~rua:::-y :4, :985, F:a:.~~i::'s c~~::sel 

ove~ly b:::-oad release 

asked 

a:: opport.u:--,i t.y t.o revie·,.; . '-••- correc:. . ' pe::sc:-.~e..:.. fi~e. 

~··-!"'::~ c:. ........ 

1985, CPOD Direc~or Delbe::-~ Larson ~ot.if:.ed ~=- Reiser 

that unless Plain~i~f ret~r~ed a:: exe=~te~ copy o: the 
·> 

::-e:lease 

se.;:,a::-a tee. fr-or.. ::he Co::-pa=. , 

19. - : ~ .. 
· :lr.C...L.lY, 

no-::.:ied. .. -.. -,..: ,,, ___ '-', 



,..,. .. .. _ .. &;:.. _ 

~ - . -·· ~:.e : -- :., : :-. : :. : : 

co~;lj with C?O~'s 

by ":'he es":c.bl::. s;;.ed 
.. . .. . c=-::-_·-=-

[she does] not possess the r e-• • i C,: -:::. 
-':,U--- ..,._ 

P::S Comrni ssi oned Corps." 

... .:. · ~ - ~ 
• · ~ wC..-

that Plaintiff's termination cou~i ~ct ce a~?ealed; 

·t.:-:e decision was 

20. ?lai~tif~ ~ill be 

;.;:..11 ,....,.,..._~, 
--'--'•·· -:;,1-.:~-.; ::fc __ c::. _______ -

" 
• 2:. t~i~d ?~~ty ~ill=~ 

o: inj~nctive rel:.ef. 

22. The 

o! ;>oliticc.l b i=, ~ .;"' ,f --- --
o! injunctive · relie~. 

. : 
1 ... 

---~-':: - c:::. ........ 

free~o::-; 

:..:-._y by -::he 

t· 
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27. ?laint.iff ,.....- -- -~--- - -!-"'C:.-C:.-::-C:..:---·.:> 1-22 ::,y 

refe:::-ence. 

28. Defendants refused to colle=-: -:~e rele~a::t 

and necessary information ci:::-ectly f:::-om ?la:ntiff, even 

though Plaintiff repeatedly offe~ed to p:::-o~!de that 

F".l:::-t.hermo::-e, de:"e:--.::ar:ts 

fo::: solici'tc.'tio:: cf 

::::-el ease fo:::-m ?lc.int.i:: TI'.e~efo:-e, 

:-ec;...1ested to release 

statutory :-i ght:s ,,--c­............. __ ~•-c ~·--

§ 5S2a(e) 

Pi - ..; •-....,.: r~ - -C.-•·-~--
> 

,....~-~ ..... rr' 
~ ....... - .. ,- . 

' , 

. , . 
incc:::-po:::-a-:<::s 
• 

, e,,--:, , 
•--:::--

• ·- c:: v; c.-

violc.tio~ 

5 u.s.c. 

by 

30. Defendantst solicitation -o~ th~ .ove~ly broad 
, 

:::-elease form violated plaintiff's ri~h-: -:c p:::-ivacy ~~de:-



i 

:..; .... ., 

32 - - - - ~ :::. - =- ~. -..: : .:: 

Io:-~ without be:~g given a 

o: ~er security investiga~::~. 

Pla:.:1tiff 1 s right to due p:-::::ess ··-.-~­-· .. --J.. --o '"'--•- and 

f::~h Amendme~ts to the Ur.:-:e~ S-:ates Cc~s-::~ution. 

WEEREFOR'.::, Plainti:: :::,:-ays --·- - ... '--. c::.. \,.. -:.he 

(a) 

t~e ?RS Co~~iss:cned Co~ps __ ....., ----=--.: __ _ 
G. •• -. ... c::;. ... -::. _.;... ... --;; 

he:- to active d~ty status; 

(b) 

":e~:::inatio~ 
t 

Cou:-t: 

-:.hey 

dep:-ivation o! ~e:- rights ~~~e:- -:~e =::-s-: a~c Fifth 

?r:·.;acy Act; 

' ( C) Issue 

!~:-m of unli~ited 

'\ . ~. c 0:::::.1 ... 1 on 

...... ~-==---;""'~.,,,...,.. ---·-c;.-··-··-:: c:::-cier, 

! - -= C..•- :-- ~ -:-. :. - C - -

-:c 

= C :-·?:. ::-:,- ~ 0 5 

' 
---e::::.-c:--: - .: •• c., 
••-••- -••- - -- • - I 

-c c.-

" 

a 



I ,.:. \ 
\ - } .-. ,., ~ - - :.:. =-. :--:. ~; e 2 

... . -:..:~:ul ~..:-iclation cf the P:-:..·.-a-= v .:--.:-_ 

--- ==---=--~":" 
,, 

(e) Award =easonable stto=::e~ s :ees a::c cos~s 

as the Court dee~s appropria~e; --­c:. •• -

(f) Award such other and f~=~~er relief as may 

be just and equitable under ~~e G~==~~stances 

r-: Cc·...:.::.sel 

r­
v . 

i-. . 
B::;-: 

Reise::-
20 104 

~:~ci~~~~i, O~io 
( 513) ~75-6915 

Da-ce:d: March 18, 

< , 

1985 

.Z..?~:~L.!) & 
~: :~ Ne·,.; 

- -- ---: ..,,1: ... ~ ::..:--... 
. :.:::.-?-:•-..; -~ J-.· ... ·e:1·-.1e, N. h'. 


