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THE WHITE HOUSE 

WASHINGTON 

May 6, 1985 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERT~ 
SUBJECT: s. 47, "Voluntary School Prayer Act of 1985" 

OMB has asked for our views no later than May 29 on S. 47, 
the "Voluntary School Prayer Act of 1985." This bill would 
divest the Supreme Court of jurisdiction to hear any case 
involving voluntary school prayer, and correspondingly 
divest the Federal district courts of jurisdiction over the 
same class of cases. 

You may recall discussing this type of legislation with me 
in the past. After an exhaustive review at the Department 
of Justice I determined that such bills were within the 
constitutional power of Congress to fix the appellate 
jurisdiction of the Supreme Court, "with such Exceptions, 
and under such Regulations as the Congress shall make," Art. 
III, § 2, cl. 2. I also concluded that such bills were bad 
policy and should be opposed on policy grounds. 

My views did not carry the day, however, and the Department 
issued an opinion (in the form of a letter to the Senate and 
House Judiciary Committees) concluding that the above-quoted 
"Exceptions Clause" did not mean what it said and that 
Congress could not restrict the appellate jurisdiction of 
the Supreme Court in constitutional cases. The bills were, 
accord~ngly, opposed on constitutional grounds. 

I do not know if the new regime at Justice will adhere to 
the old opinion or revisit the issue. There is rnuc::_ to be 
said for the virtues of stare decisis in this area, and I 
think I would recommend that we adhere to the old m~sguided 
opinion and let sleeping dogs (an apt reference, given my 
view of the opinion) lie. On the other hand, I kno~ this 
issue has been close to the hearts of some who are now over 
at Justice, so there could be a push for reconsideration. 
If you agree, I would like to tell OMB we will wait to see 
the Justice report before opining on the bill. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20503 

313292(!_~ 

-TO: 

SUBJECT: 

May 11 1985 

LEGISLATIVE REFERRAL MEMORANDUM 

Department of Ju~t~ce 
Depa.rtm.en. t Q;f Edu,c~.tion 

S~ 47, the uy9lunt~~y School Prayer Act of 1985" 

The Off ice of Management and Budget requests the views of your 
agency on the above subject before advising on its relationship 
to the program of the President, in accordance with OMB Circular 
A-19. 

Please provide us with your views no later than 

-

».:t:y 29, 1985. (Note; 'Ih:L~ bill wa.s o;r'dered placed on the Senate calenClar 1/21/85 .) 

Direct your questions to 
attorney in this off ice. 

Enclosure 

cc; J. Cooney 
K. Wilson 

I 
I 

B. ytµte 
F·~/ Fielding 

Jam~=h.~~ru~'--
Ass is tan t Director for 
Legislative Reference 
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Calendar No. 2 
99TH CONGRESS 

lST SESSION S.47 
To restore the right of voluntary prayer in public schools and to promote the 

separation of powers. 

IN THE SENATE OF THE UNITED STATES 

JANUARY 3, 1985 

Mr. HELMS (for himself, Mr. DENTON, and Mr. EAST) introduced the follo\\ing 
bill; which was read the first time 

JANUARY 21, 1985 

Read the second time and placed on the calendar 

A BILL 
To restore the right of voluntary prayer in public schools and to 

promote the separation of powers. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Voluntary School Prayer 

4 Act of 1985". 

5 SEc. 2. (a) Chapter 81 of title 28, United States Code, 

6 is amended by adding at the end thereof the fo1Jm,1ng nei.'\' 

7 section: 

*(Star Print) 

...._ --

•• 



-
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1 "§ 1260. Appellate jurisdiction; limitations 

2 "(a) Notwithstanding the provisions of sections 1253, 

3· · 1254, and 1257 of this chapter, the Supreme Court shall not 

4 have jurisdiction to review, by appeal, writ of certiorari, or 

5 otherwise, any case arising out of any State statute, ordi-

6 nance, rule, regulation, practice, or any part thereof, or aris-

7 ing out of any act interpreting, applying, enforcing, or effect-

8 ing any State statute, ordinance, ryi1e, regulation, or practice, 

9 which relates to voluntary prayer, Bible reading, or religious 

10 meetings in public schools or public buildings. 

11 "(b) As used herein, 'voluntary' means an activity in 

12 whlch a student is not required to participate by school au-

13 thorities. ". 

14 (b) The section analysis of chapter 81 of title 28 is 

15 amended by adding at the end thereof the following new 

16 item: 

"1260. Appellate jurisdiction; limitations.". 

17 SEc. 3. (a) Chapter 85 of title 28, United States Code, 

18 is amended by adding at the end the:-eof the following new 

19 section: 

20 "§ 1365. Limitations on jurisdiction 

21 "Notwithstanding any other proYision of law, the dis-

22 trict courts shall not have jurisdiction of any case or question 

23 which the Supreme Court does not have jurisdiction to 

24 review under section 1260 of this title.". 

eS 47 PCSIS 

-



3 

1 (b) The section analysis at the beginning of chapter 85 

2 of title 28 is amended by adding at the end thereof the fol-

3 10\\'ing new item: 

"J 365. Limitations on jurisdiction.". 

4 SEc. 4. The amendments made by this Act shall take 

5 effect on the date of enactment, except that such amend-

6 ments shall not apply to any case which, on such date of 

7 enactment, was pending in any court of the United States. 

~S 47 PCSIS 

--
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THE WHITE HOUSE 

WASHINGTON 

June 4, 1985 

MEMORANDUM FOR FRED F. FIELDING 

ROBERT~ 
Wallace v. Jaffree 

FROM: JOHN G. 

SUBJECT: 

A sharply divided Supreme Court ruled today in Wallace v. 
Jaf free that an Alabama statute mandating a one-minute 
period of silence for "meditation or voluntary prayer" 
violated the Establishment Clause of the First Amendment. 
Justice Stevens wrote the opinion for the Court, which was 
joined unconditionally by only three other Justices -
Brennan, Marshall, and Blackrnun. Justice Powell concurred 
in the opinion (giving Stevens a court)~ Justice O'Connor 
concurred in the judgment only; and the Chief Justice and 
Justices White and Rehnquist each wrote separate dissents. 
Although the Court struck down the Alabama statute, careful 
analysis shows at least a majority of the Justices would 
vote to uphold a simple moment-of-silence statute. 

Justice Stevens's opinion for the majority reiterated the 
three-pronged Establishment Clause test announced in Lemon 
v. Kurtzman, 403 U.S. 602, 612-613 (1971): to survive 
constitutional challenge, a law must (l} have a secular 
purpose, (2) not have a primary effect of advancing or 
inhibiting religion, and (3) not foster excessive entangle
ment of the State in religion. The Alabama law failed the 
first part of the test, since its sponsors stated clearly in 
the legislative history that their purpose was to return 
voluntary prayer to schools, and that they had no other 
purpose. Slip op., at 17-18. The statute was thus struck 
down because of the peculiarities of the particular legis
lative history, not because of any inherent constitutional 
flaw in moment-of-silence statutes. 

This conclusion is fortified by the other opinions. Justice 
Powell concurred because the statute must be assessed 
against the background of "Alabama's persistence in attempt
ing to institute state-sponsored prayer in public schools," 
but he noted that "some moment-of-silence statutes may be 
constitutional." Slip op., at 1. Justice O'Connor wrote a 
19-page opinion concurring in the judgment, "to identify the 
peculiar features of the Alabama law that render it invalid, 
and to explain why moment of silence laws in other States do 
not necessarily manifest the same infirmity." Slip op., at 
2. The Chief Justice in dissent thought it simply ridiculous 

I 
I 

I 
I 

I 
I 
! 
I 
I 



- 2 -

to maintain that a moment of silence violated the Establishment 
Clau~e, and Justice White in dissent concluded that "a 
majority of the Court would approve statutes that provided 
for a moment of silence but did not mention prayer." Slip 
op., at 1. Finally, Justice Rehnquist in dissent called for 
abandoning the Lemon test, arguing from historical analysis 
that the Establishment Clause prohibited only establishing a 
state religion or preferring one denomination or sect at the 
expense of others. Thus, at least five Justices -- the 
three dissenters and Justices Powell and O'Connor -- would 
approve some moment-of-silence statutes. 

The United States filed an amicus curiae brief defending the 
law as a neutral accommodation of the exercise of the 
students' religious freedoms. Again, this position lost as 
regards this particular statute, but can be seen to have 
prevailed more generally. The attached press guidance for 
Russell Mack emphasizes this positive spin. The President's 
revised Birmingham remarks state that the decision shows we 
still have an uphill battle to return prayer to schools, and 
that is accurate -- there is nothing positive in the opinion 
for prayer, only for a moment of silence. 

(For what it's worth, a reading of the opinions strongly 
suggests that the outcome of this case shifted in the 
writing. As I see it, Rehnquist was writing for the Court 
-- he would not write 24 pages of dissent (longer even than 
Stevens's majority), and the structure and tone of the 
dissent is that of a majority opinion. He had five votes to 
uphold the statute, and tried to use the occasion to go 
after the bigger game of the Lemon test itself. O'Connor 
probably was in Rehnquist's original majority but was not 
convinced that the broad opinion applied to the facts, 
penning a dissent to the would-be majority -- her 19-page 
concurr~nce is directed solely to that opinion, critiquing 
it step-by-step and analyzing none of the others. It is 
very unusual for a concurrence to take on a dissent in such 
a fashion, and at such length. O'Connor's dissent apparently 
persuaded Powell to drop by the wayside as well, with a lame 
concurring opinion focusing on stare decisis, as if to 
explain why he was changing a vote. Thus, as I see it, 
Rehnquist took a tenuous five-person majority and tried to 
revolutionize Establishment Clause jurisprudence, and ended 
up losing the majority. Which is not to say the effort was 
misguided. In the larger scheme of things what is important 
is not whether this law is upheld or struck down, but what 
test is applied.) 



THE WHITE HOUSE 

WASHINGTON 

June 4, 1985 

MEMORANDUM FOR RUSSELL MACK 
DIRECTOR, PUBLIC AFFAIRS 

FROM: FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

SUBJECT: Wallace v. Jaffree 

A sharply-divided Supreme Court ruled today, in Wallace v. 
Jaffree, that an Alabama statute providing for a one-minute 
period of silence "for meditation or voluntary prayer" 
violated the Establishment Clause of the First ~..rnendment. 
Justice Stevens, joined by Justices Brennan, Marshall, 
Blackmun, and Powell, focused on the articulated purpose of 
the sponsors of the law. Those legislators stated that 
their purpose was to bring voluntary prayer back to the 
public schools, and that they had no other purpose. The law 
accordingly failed the Establishment Clause test announced 
in the 1971 decision of Lemon v. Kurtzman, since it had no 
secular purpose. 

It is important to note, however, that at least five members 
of the Court -- a majority -- wrote that they would uphold 
some moment-of-silence statutes. Justice Powell indicated 
that he would in a separate concurring opinion, as did 
Justice O'Connor in an opinion concurring in the judgment. 
The Chief Justice and Justices White and Rehnquist, each of 
whom wrote a separate dissent, obviously consider such 
statutes. constitutional. The Alabama law failed not because 
moment-of-silence statutes are necessarily unconstitutional, 
'but because of the peculiarities of this particular statute, 
and its legislative history. As Justice White concluded, "a 
majority of the Court would approve statutes that provided 
for a moment of silence but did not mention prayer." 

The opinions in Wallace v. Jaffree demonstrate the need to 
continue to push for a school prayer amendment. They also 
demonstrate, however, that some moment-of-silence laws may 
be constitutional even in the absence of such an amendment. 

FFF:JGR:aea 6/4/85 
cc: FFFielding 

JGRoberts 
Subj 
Chron 



NOTE: Where it is fe="ble, a sy!hbll! (hu.dnot.e) ...ru be rele2ed, a.s is 
being done in connection with this case, at the time the opiruon is i.55ued. =lhbw constitute no part of the opinion of the Court but bas been pre

by the ReJ>O?Ur of Decisioll! for the convenience of the reader. See 
'nited Statu v. Detroit. Lumber Co., !"Xl U. S. 321, 33i. 

SUPREl\IB COlJRT OF THE ill{[TED STATES 

Syllabus 

WALLA CE, GOVERNOR OF ALABAMA, ET AL. v. 
ii JAFFREE ET AL. 

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVE1'."TH CIRCUIT 

No. ·83-812. Argued December 4, 1984-Decided June 4, 1985"' 

In proceedings instituted in Federal District Court, appellees challenged 
the constitutionality of, inter ali8., a 1981 Alabama Statute (§ 16-1-20.1) 
authorizing a 1-minute period of ~ilence in all public schools "for medita
tion or voluntary prayer." Although finding that § 16-1-20.1 was an ef
fort to encourage a religious activity, the District Court Ultimately held 
that the Establishment Clause of the First Amendment does not prohibit 
a State from establishing a religion. The Court of Appeals reversed. 

Held: Section 16-1-20.1 is a law respecting the establishment of religion 
and thus violates the First Amendment. Pp. 9-23. 

(a) The proposition that the several States have no greater power to 
restrain the individual freedoms protected by the First Amendment than 
does Congress is firmly embedded in constitutional jurisprudence. The 
First Amendment was adopted to curtail Congress' power to interfere 
with the individual's freedom to believe, to worship, and to express him
self in accordance with the dictates of his own conscience, and the Four
teenth Amendment imposed the same substantive limitations on the 
States' power to legislate. The indlvidual's freedom to choose his own 
creed is the counterpart of his right to refrain from accepting the creed 
established by the majority. Moreover, the indlvidual freedom of con
science protected by the First Amendment embraces the right to select 
any religious faith or none at all Pp. 9-16. 

(b) One of the well-established criteria for determining the constitu
tionality of a statute under the Establishment Clause is that the statute 
must have a secular legislative purpose. Leman v. Kurtzman, 403 

*Together vdth No. 83-929, Smith et al. v. Jaffree et al., also on appeal 
from the same court. · 



II WALLACE v. JA.FFREE 

Syllabus 

U. S. 602, 612-613. The First Amendment requires that a statute must 
be invalidated if it is entirely motivated by a purpose to advance religion. 
Pp. 16-18. 

(c) The record here not only establishes that§ 16-1-20.l's purpose was 
to endorse religion, it also reveals that the enactment of the statute was 
not motivated by any clearly secular purpose. In particular, the state
ments of§ 16-1-20.l's sponsor in the legislative record and in his testi
mony before the District Court indicate that the legislation was solely an 
"effort to return voluntary prayer" to the public schools. Moreover, 
such unrebutted evidence of legislative intent is confirmed by a consider
ation of the relationship between § 16-1-20.1 and two other Alabama 
statutes-one of which, enacted in 1982 as a sequel to § 16-1-20.1, au
thorized teachers to lead "willing students" in a prescribed prayer, and 
the other of which, enacted in 1978 as § 16-1-20.l's predecessor, author
ized a period of silence "for meditation" only. The State's endorsement, 
by enactment of~ 16-1-20.1, of prayer activities at the beginning of each 
school aa'y is not consistent with the established principle that the Gov
ernment must pursue a course of complete neutrality toward religion. 
Pp. 16-23. 

705 F. 2d 1526 and 713 F. 2d 614, affirmed. 

STEVENS, J., delivered the opinion of the Court, in which BRENNAN, 
MAR.sH.u.l., BLACKMUN, and POWELL, JJ., joined. POWELL, J., filed a 
concurring opinion. O'CoNNOR, J.., filed an opinion concurring in the judg
ment. BURGER, c. J., and WHITE and REHNQUIST, JJ., filed dissenting 
opinions. 



NOTICE: ~ opinion i!! subject to formal revision before publi~tion in the 
p.relimim.ry print of the United St.ates Repon.s. Rea.den are requested to 
Dotify the Reporter of Decisioll!!, Supreme Court of the United St.ates, Wash
ington, D. C. 20543, of :my typographical or other formal errors, in order 
that corrections may be ma.de before the preliminuy print goes to pr=i. 

SUPREI\IB COURT OF THE illUTED STATES 

Nos. 83-812 AND 83-929 

GEORGE C. WALLA CE, GOVERNOR OF THE STATE 
OF ALABAMA, ET AL., APPELLANTS 

83-812 v. 
ISHMAEL J AFFREE ET AL. 

DOUGLAS T. SMITH, ET AL., APPELLANTS 
83-929· v. 

ISHMAEL JAFFREE ET AL. 

ON APPEALS FROM THE UNITED STATES.COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 
I 

[Jun~ 4, 1985] 

JUSTICE STEVENS delivered the opinion of the. Court. 
At an early stage of this litigation, the constitutionality of 

three Alabama statutes was questioned: (1) § 16-1-20, en
acted in 1978, which authorized a one-minute period of silence 
in all public schools "for meditation"; 1 (2) § 16-1-20.1, en
acted in 1981, which authorized a period of silence "for medi
tation or voluntary prayer"; z and (3) § 16-1-20.2, enacted in 

1 Alabama Code § 16-1-20 (Supp. 1984) reads as follows: 
.. At the commencement of the first class each day in the first through the 

sixth grades in all public schools, the teacher in charge of the room in which 
each such class is held shall announce that a period of silence, not to exceed 
one minute in duration, shall be observed for meditation, and during any 
such period silence shall be maintained and no activities engaged in." 
Appellees have abandoned any claim that § 16-1-20 is unconstitutional. 
See Brief for Appellees 2. 

1 Alabama Code § 16-1-20.1 (Supp. 1984) pro·ddes: 
"At the commencement of the first class of each day in all grades in all 

public schools the teacher in charge of the room in which each class is held 
may announce that a period ·of silence not to exceed one minute in duration 

• 
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2 WALLA CE v. J AFFREE 

1982, which authorized teachers to lead ''v.rilling students" in 
a prescribed prayer to "Almighty God . . . the Creator and 
Supreme Judge of the world." 3 

At the preliminary-injunction stage of this case, the Dis
trict Court distinguished § 16-1-20 from the other two stat
utes. It then held that there was ''nothing wrong" with 
§ 16-1-20,' but that § 16-1-20.1 and 16-1-20.2 were both 
invalid because the sole purpose of both was "an effort on the 
part of the State of Alabama to encourage a religious activ
ity." 1 After the trial on the merits, the Di.strict Court did 
not change its interpretation of these two statutes, but held 
that they were constitution.al because, in its opinion, Ala
bama has the power to establish a state religion if it chooses 
to do so.' 

The, Court of Appeals agreed with the District Court's ini
tial interpretation of the purpose of both §§ 16-1-20.1 and 
16-1-20.2, and held them both unconstitutional. 7 We have 

shall be observed !or meditation or voluntary prayer, and during any such 
period no other activities shall be engaged in." 

1 Alabama Code § 16-1-20.2 (Supp. 1984) provides: 
"From henceforth, any teacher or professor in any public educational in

stitution within the state of Alabama, recognizing that the Lord God is one, 
at the beginning of any homeroom or any cl.ass, may pray, may lead willing 
students in prayer, or may lead the willing students in the following prayer 
to God: 

"Almighty God, You alone are our God. We acknowledge You as the 
Creator and Supreme Judge o( the world. May Your justice, Your truth, 
and Your peace abound this day in the hearts o( our countrymen, in the 
coonsels o! our government, in the sanc:tity of our homes and in the class
rooms of onr schools in the name of our Lord. Amen." 

•The court stated that it did not find any potential infirmity in§ 16-1-20 
because "it is a statute which prescribes nothing more than a child in school 
s.hall have the right to meditate in silence and there is nothing wrong with a 
little meditation and quietness." J affret v. J a'TT!n, 544 F. Supp. 727, 732 
(SD Ala. 1982). 

•Ibid. 
'Jaffru v. Board of School Commusion.en of Mobik Cou:n.ty, 554 F. 

Supp. 1104, 1128 (SD Ala. 1983). 
1 Jaffree v. Walla.ce, 705 F. 2d 1526, 1535-1536 (CAll 1983). 
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WALLACE v. JAFFREE 3 

already affirmed the Court of Appeals' holding \Vith respect 
to § 16-1-20.2.1 Moreover, appellees have not questioned 
the holding that § 16-1-20 is valid.' Thus, the narrow ques
tion for decision is whether § 16-1-20.1, which authorizes a 
period of silence for "meditation or voluntary prayer," is a 
law respecting the establishment of religion within the mean
ing of the First Amendment. 10 

I 
Appellee Ishmael Jaffree is a resident of Mobile CoW1ty, 

Alabama. On May 28, 1982, he filed a complaint on behalf of 
three of his minor children; two of them were second-grade 
students and the third was then in kindergarten. The com
plaint named members of the Mobile County School Board, 
various school officials, and the minor plaintiffs' three teach
ers as d¢'endants. 11 The complaint alleged that the appellees 
bro.ught the action "seeking principally a declaratory judg
ment and an injunction restraining the Defendants and each 
of them from mailltaining or allowing the maintenance of reg
ular religious prayer services or other form.s of religious ob
servances in the Mobile County Public Schools in violation of 
the First Amendment as made applicable to states by the 
Fourteenth Amendment to· the United States Constitu
tion."u The complaint further alleged that two.of the chil
dren had been subjected to various acts of religious indoctri
nation ''from the beginning of the school year in September, 
1981"; u that the defendant teachers had "on a daily basis" led 
their classes in saying certain prayers in unison; 1

' that the 

•Wallace v. Jajfree, 466 U. S. - (1984). 
'Seen. 1, ntpra. 
•The Establishment Clause of the First Amendment, of course, has 

long been held applicable to the States. Ev~on \". Boaro of Educatian, 
330 u. s. 1, 15-16 (1947). 

11 App. 4-7. 
11 Id., at 4. 
11 Id., at 7. 
"Ibid. 
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4 WALLACE v. JAFFREE 

minor children were e}.-posed to ostracism from their peer 
group class members if they did not participate; u and that 
Ishmael J affree had repeatedly but unsuccessfully requested 
that the devotional services be stopped. The original com
plaint made no reference to any Alabama statute. 

On June 4, 1982, appellees filed an amended complaint 
seeking class certification, 18 and on June 30, 1982, they filed 
a second amended complaint naming the Governor of Ala
bama and various State officials as additional defendants. In 
that amendment the appellees challenged the constitution
ality of three Alabama statutes: §§ 16-1-20, 16-1-20.1, and 
16-1-20.2.17 

On August 2, 1982, the District Court held an evidentiary 
hearing on appellees' motion for a preliminary injunction. 
At that hearing, State Senator Donald G. Holmes testified 
that lie'was the "prime sponsor'' of the bill that was enacted 
in 1981 as § 16-1-20.1. Ill He explained that the bill was an 
"effort to return voluntary prayer to our public schools ... it 
is a beginning and a step in the right direction." 19 Apart 
from the purpose to return voluntary prayer to public school, 
Senator Holmes unequivocally testified that he had "no other 
purpose in mind. " 20 A wee~ a:fter the hearing, the District 
Court entered a preliminary injunction. :i The court held 
that appellees were likely to prevail on the merits because 
the enactment of§§ 16-1-20.1 and 16-1-20.2 did not reflect a 
clearly secular purpose.= 

11 Id., at 8-9. 
•Id., at 17. 
n Id., at 21. See nn. 1, 2, and 3, tupra. 
11 Id., at 47-49. 
10 Id., at 50. 
•Id., at 52. 
r. J affru v. Jama, 544 F. Supp. 7Z7 (SD Ala. 1982). 
srSee U:mon v. Kurtzman, 403 U.S. 602, 612-613 (1971). Insofar as 

relevant to the issue now before us, the District Court explained: 
"The injury to plaintiffs from the possible establishment of a religion by 

the State of Alabama contrary to the proscription of the establishment 
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WALLACE t'. JAFFREE 5 

In November 1982, the District Court held a four-day trial 
on the merits. The evidence related primarily to the 
1981-1982 academic year-the year after the enactment of 
§ 16-1-20.1 and prior to the enactment of§ 16-1-20.2. The 
District Court found that during th.at academic year each of 
the minor plaintiffs' teachers had led classes in prayer activi
ties, even after being informed of appellees' objections to 
these activities. 23 

In its lengthy conclusions of law, the District Court re
viewed a number of opinions of this Court interpreting the 

clause outweighs any indirect harm whlch may occur to defendants as a re-
5Ult of an injunction. Granting an injunction will merely maintain the 
status quo existing prior to the enactment of the statutes. 

"The p.urpose of Senate Bill 8 [§ 16-1-20.2] as evideneed by its preamble, 
is to proVide for a prayer that may be given in public schools. Senator 
Holmes testified that his purpose in sponsoring § 16-1-20.1 was to return 
voluntary prayer to the public schools. He intended to provide children 
the opportunity of sharing in their spiritual heritage of Alabama and of this 
country. See Alabama Sen.ate Journal 921 (1981). The Fifth Circuit has 
explained thaf'prayer is a primary religious activity in itself .•. .' Karen 
B. v. Treen, 653 F. 2d 897, 901 (5th Cir. 1981). The state may not employ 
a religious means in its public Schools. Abington School ~trid v. 
Schempp, [374 U. S. 203, 224] (1963\ Since these statutes do not reflect a 
clearly secular purpose, no consideration of the remaining two-part.s of the 
Lemon test is necessary • 

.. The enactment of Senate Bill 8[§16-1-20.2] and § 16-1-20.1 is an effort 
on µie part of the State of Alabama to enc:ourage a religious activity. 
Even though these statutes are permissive in form, it is nevertheless state 
invoJvement respecting an establishment of religion. Engle v. Vitale, [370 
U. S. 421, 430] (1962}. Thus, binding preeedent which this Court is under 
a duty to follow indicates the substantial likelihood plaintiffs will prevail on 
the merits." 544 F. Supp., at 730-732.. 

11 The District Court wrote: 
"Defendant Boyd, as early as September 16, 1981, led her class at E. R. 

Dickson in singing the following phrase: 
.. 'GOO is great, God is good, • 
.. 'Let us thank him for our food, 
"'bow our heads we all are fed, 
.. 'Give us Lord our daily bread. 
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Establishment Clause of the First Amendment, and then em
barked on a fresh examination of the question whether the 
First Amendment imposes any banier to the establishment 
of an official religion by the State of Alabama. After review
ing at length what it perceived to be newly discovered his
torical evidence, the District Court concluded that "the 
establishment clause of the first amendment to the United 
States Constitution does not prohibit the state from estab
lishing a religion." 24 In a separate opinion, the District 
Court dismissed appellees' challenge to the three Alabama 
statutes because of a failure to st.ate any claim for which relief 
could be granted. The court's dismissal of this challenge was 

"'Amen!' 

"The recitation of this phrase continued on a daily basis throughout the 
1981-82 sclioo1 year. 

'\I 

"Defendant Pixie Alexander has led her cl.ass at Cnrighea.d in reciting 
the following phrase: · 

"'God is great, God is good, 
· '"Let us thank him for our food.' 

"Further, defendant Pixie Alexander had her class recite the following, 
whic:h is known as the Lord's Prayer: 

.. 'Our Father, whic:h are in heaven; hallowed be Thy name. Thy king
dom come. Thy will be done on earth 'as it is in heaven. Give us this day 
our daily bread and forgive us our debts as we forgive our debtors. And 
lead us not into temptation but deliver us from evil for thine is the kingdom 
and the power and the glory forever. Amen.' 

"The recitation of thesi! phrases continued on a daily basis throughout the 
1981-82 school year, 

"'Ms. Green admitted that ahe frequently lea.dB her class in singing the following song: 

•'For health and strength and daily food, we praise Thy name, Oh Lord.' 
"This a...'1:ivity continued throughout the school year, despite the f.act that 
M.s. Green had knowledge that plaintiff did not want his child exposed to 
the above-mentioned song." Jaffree v. Boord of School Commuti.f:men of 
Mobik County, 554 F. Supp., at 1107-1108 . 

.. Id., at 1128. 
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also based on its conclusion that the Establishment Clause 
did not bar the States from establishing a religion. 25 

The Court of Appeals consolidated the two cases; not sur
prisingly, it reversed. The Court of Appeals noted that this 

:<Jaffree v. James, 554 F. Supp. 1130, 1132 (SD Ala. 1983). The Dis
trict Court's opinion was announced on January 14, 1983. On February 
11, 1983, JUSTICE POWELL, in his capacity as Circuit Justice for the Elev
enth Cin:Wt, entered a stay which in effect prevented the District Court 
from dissolving the preliminary injunction that had been entered in August 
1982. JUSTICE POWELL accurately summarized the prior proceedings: 

"The situation, quite briefly, is as follows: Beginning in the fall of 1981, 
teachers in the minor applicants' schools conducted prayers in their regular 
cl2sses, including group recitations of the Lord's Prayer. At the time, an 
A la ha ma statute provided for a one-minute period of silence 'for meditation 
or voluntary prayer" at the commencement of each day's classes in the pub
lic elementary schools. Ala. Code § 16-1-20.1 (Supp. 1S82). In 1982, 
Alabama enacted a statute pennitting public school teachers to lead their 
cl.8.sses ~prayer. 1982 .Ala. Acts 735. 

"Applicants, objecting to prayer in the public schools, filed suit to enjoin 
the activities. They later amended their eomplaint to challenge the appli
cable state statutes. After a hearing, the District Court granted a pre
liminary injunction. Jaffree v. James, 544 F. Supp. 7Z7 (1982). It recog
nized th.at it was bound by the decisions of this Court, id., at 731, and that 
under those decisions it was 'obligated to enjoin the enforcement" of the 
statutes, id., at 733. 

"In its subsequent decision on th~ merits, however, the District Court 
reached a different conclusion. Jaffree v. Board of School Commissioner8 
of Mobik Cov.n:ty, 554 F. Supp. 1104 (1983). It again reeognized th.at the 
prayers at issue, given in public school classes and led by teachers, were 
violative of the Establishment Clause of the First Amendment as that 
Clause bail been construed by this Court. The District Court neverthe
less ruled 'th.at the United States Supreme Court has erred.' Id., at 1128. 
It therefore dismissed the complaint and dissolved the injunction. 

'"There can be little doubt th.at the District Court WB8 correct in finding 
that conducting prayers as part of a school program is unconstitutional 
under this Court's decisions. In Engle v. Vita.le, 370 U. S. 421 (1962), the 
Court held th.at the Establishment Clause of the First Amendment, made 
applicable to the States by the Fourteenth Amendment, prolu'bits a State 
from authorizing prayer in the public schools. The following Term, in 
Murray v. Curlett, decided with Abington School Di!trict v. Schempp, 374 
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Court had considered and had rejected the historical argu
ments that the District Court found persuasive, and that the 
District Court had misapplied the doctrine of stare decisis.~ 
The Court of Appeals then held that the teachers' religious 
activities violated the Establishment Clause of the First 
Amendment.rr With respect to §16-1-20.1and§16-1-20.2, 
the Court of Appeals stated that ''both statutes advance and 
encourage religious activities." :zs The Court of Appeals then 
quoted with approval the District Court's finding that § 16-
1-20.1, and § 16-1-20.2, were efforts "'to encourage a reli
gious activity. Even though these statutes are permissive in 

U. S. 203 (1963), the Court explicitly invalidated a school mstrir:t's rule 
providing for the reading of the Lord's Prayer as part of a school's opening 
exercises, despite the fact that participation in those exercises was 

voluntary'!', 
"Unless and until this Court reconsiders the foregoing decisions, they 

appear to control this c:aSe. In my view, the District Court was obligated 
to follow them." Jaffree v. Boa-rd of School Commusione'r3 of Mobile 
County, 459 U. S. 1314, 1314-1316 (1983). . 

•The Court of Appeals wrote: 
"The stare decisis doctrine and its exceptions do not apply where a lower 
court is compelled to apply the p~edent of a higher court. See 20 Am. 
Jur. 2d Cou:m § 183 (1965). ' 

"Federal district courts and circuit courts are bound to adhere to the con-
trolling decisions of the Supreme Court. Hutto v. Da'l,ri8, (454 U. S. 370, 
375] (1982) • • . . Justic:e Rehnquist emphasized the importance of 
precedent when be observed that 'unless we wish anarchy to prevail within 
the federal judicial system, a precedent of this Court must be followed by 
the lower federal courts no matter how misguided the judges of those 
courts nmy think it to be.' Daw, {454 U. S. at 375]. See Also, Thunton 
Motor Lina, Inc. v. Jordan K. Rand, Ltd., [460 U. S. 533, 635] (1983) (the 
Supreme Court, in a per euriam decision, recently stated: 'Needless to say, 
only this Court may overrule one of its precedenU!')." J affru v. W a.llace, 

705 F. 2d, at 1532. 
~Id., at 1533-1534. This Court bas denied a petition for a writ of 

certiorari that presented the question whether the Esta.bliahment Clause 
proluoited the teachers' religious prayer activities. Boa.rd of School Com
misrion.e'n of Mo"/Jik Ccnr:n..ty, Ala.bctma v. Jaffru, 466 U. S. -- (1984). 

•705 F. 2d, at 1535. 
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form, it is nevertheless state involvement respecting an 
establishment of religion."' :is Thus, the Court of Appeals 
concluded that both statutes were "specifically the type 
which the Supreme Court addressed in Engle [v. Vitale, 370 
u. s. 421 (1962)]." 30 

A suggestion for rehearing en bane was denied over the 
dissent of four judges who expressed the opinion that the full 
court should reconsider the panel decision insofar as it held 
§ 16-1-20.1 unconstitutional.31 'When this Court noted prob
able jurisdiction, it limited argument to the question that 
those four judges thought worthy of reconsideration. The 
judgment of the Court of Appeals with respect to the other 
issues presented by the appeals was affirmed. Wallace v. 
Jaffree, 466 U. S. - (1984). 

II 
Our Unarumous affirmance of the Court of Appeals' judg-

11 Ibid. 
•Ibid. After noting that the invalidity of § 16-1-20.2 was aggravated 

by "the existence of a government composed prayer," and that the propo
nents of the legislation admitted that that section "amounts to the estab
liah.ment of a state religion," the col,lrt added this comment on§ 16-1-20.1: 

"The objective of the meditation, or prayer statute (Ala. Code § 16-1-
20.1) was also the advancement of religion. This .fact was recognized by 
the district court at the hearing for preliminary relief where it was estab
lished that the intent of the statute was to return prayer to the public 
schools. Jama, 644 F. Supp. at 731. The existence of this fact and the 
inclusion of prayer obviously involves the state in religious activities. 
Beck v. McElroth, 548 F. Supp. 1161 (.MD Tenn. 1982). This demon
strates a lack of secular legislative purpose on the part of the Alabama 
Legislature. Additionally, the statute has the primary effect of advancing 
religion. We do not imply that simple meditation or silence is barred from 
the public schools; we hold that the state cannot participate in the advance
ment of religious activities through any guise, including teacher-led medi· 
tati.on. It is not the activity itself that concerru us; it is the purpose of the 
activity that we ahalJ. scrutinize. Thus, the existence of these elements 
require that we also hold section 16-1-20.1 in violation of the establishment 
clause." Id., at 1535-1536. 

JJ.Jaffres v. Wallace, 713 F. 2d 614 (CAll 1983) (per curiam). 
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ment concerning § 16-1-20.2 makes it unnecessary to com
ment at length on the District Court's remarkable conclusion 
that the Federal Constitution imposes no obstacle to Ala
bama's establishment of a state religion. Before analyzing 
the precise issue that is presented to us, it is nevertheless ap
propriate to recall how firmly embedded in our constitutional 
jurisprudence is the proposition that the several States have 
no greater power to restrain the individual freedoms pro
tected by the First Amendment than does the Congress of 
the United States. 

As is plain from its text, the First Amendment was 
adopted to curtail the power of Congress to interfere with the 
individual's freedom to believe, to worship, and to express 
himself in accordance with the dictates of his own con
science.= Until the Fourteenth Amendment was added to 
the Constitution, the First Amendment's restraints on the 
exercise of federal power simply did not apply to the States. 33 

But when the Constitution was amended to prohibit any 
State from depriving any person of liberty without due proc
ess of law, that Amendment imposed the same substantive 
limitations on the States' power to legislate th.at the First 
Amendment had always imposed on the Congress' power. 
This Court has confirmed and endorsed this elementary prop
osition of law time and time again. 34 

•The First Amendment provides: 
"Congress shall make no law respecting an establishment of religion, or 

proluoiting the free exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances." 

•SeePernwli v. Municipality No. l of the City of New Orleam, 3 How. 
589, 609 (1845). 

11 
See, e.g., Wooley v. Mayno:rd, 430 U.S. 705, 714 (1977) (right to 

refuse endorsement of an offensive st.ate motto); T~iniello v. Chicago, 
837 U.S. 1, 4 (1949) (right to free speech); Board of Edw:ation v. 
Barnette, 319 U. S. 624, 637-638 (1943) (right to refuse to participate in a 
ceremony that offends one's conscience); Cantwell v. Ccmnecticut, 310 
U. S. 296, 303 (1940) (right to proselytize one's religious faith); Hague v. 
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Writing for a unanimous Court in Cantwell v. Connecticut, 
310 U. S. 296, 303 (1940), Justice Roberts explained: 

" ... We hold that the statute, as construed and ap
plied to the appellants, deprives them of their liberty 
without due process of law in contravention of the Four
teenth Amendment. The fundamental concept of lib
erty embodied in that Amendment embraces the liber
ties guaranteed by the First Amendment. The First 
Amendment declares that Congress shall make no law 
respecting an establishment ofreligion or prohibiting the 
free exercise thereof. The Fourteenth Amendment has 
rendered the legislatures of the states as incompetent as 
Congress to enact such laws. The constitutional inhi
bition of1egislation on the subject of religion has a double 
aspect. On the one hand, it forestalls compulsion by law 
of the acceptance of any creed or the practice of any form 
of worship. Freedom of conscience and freedom to ad
here to such religious organization or form of worship as 
the individual may choose cannot be restricted by law. 
On the other hand, it safeguards the free exercise of the 
chosen form of religion." 

Cantwell, of course, is but ·one case in which the Court has 
identified the individual's freedom of conscience as the cen
tral liberty that unifies the various clauses in the First 

CIO, 307 U. S. 496, 519 (1939) (opinion of Stone, J.) (right to assemble 
peaceably); Near v. Minne8ota ex rel. Olson, 283 U. S. 697, 707 (1931) 
(right to publish an unpopular newspaper); Whitney v. Ca.l:iforn:ia, 274 
U. S. 357, 373 (Brandeis, J., concurring) (right to advocate the cause of 
communism); Gitl,ow v. New York, 268 U.S. 652, 672 (1925) (Holmes, J., 
dissenting) (right to express an unpopular opinion); cf. Abington School 
District v. Schempp, 374 U. S. 203, 215, n. 7 (1953), where the Court ap
provingly quoted Board of Education v. Minor, 23 Ohio St. 211, 253 (1872), 
which stated: 
"The great bulk of human affairs and human interests is left by any free 
government to individual enterprise and individual action. Religion is 
emmently one of these interests, lying out.side the true and legitimate 
province of government." 
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Amendment. 315 Enlarging on this theme, THE CHIEF Jus
TICE reeent]y wrote: 

"We begin with the proposition that the right of free
dom of thought protected by the First Amendment 
against state action includes both the right to speak 
freely and the right to refrain from speaking at all. See 
Board of Education v. Barnette, 319 U. S. 624, 633-634 
(1943); id., at 645 (Murphy, J., concurring). A system · 
which secures the right to proselytize religious, political, 
and ideological causes must also guarantee the concomi
tant right to decline to foster such concepts. The right 
to speak and the right to refrain from speaking are com
plementary components of the broader concept of 'indi
vidual freedom of mind.' Id., at 637. 

"The Court in Barnette, supra, was faced with a state 
statute which required public school students to partici
pate in daily public ceremonies by honoring the flag both 
with words and traditional salute gestures. In overrul
ing its prior decision in Minersville District v. Gobitis, 
310 U. S. 586 (1940), the Court held that 'a ceremony so 
touching matters of opinion and political attitude may 
[not) be imposed upon the individual by official authority 

•For example, in Prince v. Mcussa.chusett3, 321 U. S. 158, 164 (1944), 
the Court wrote: · 

"If by this position appellant seeks for freedom of conscience a broader 
protection than for freedom of the mind, it may be doubted that any of the 
great hDerties insured by the First Article can be given higher place th.an 
the others. All have preferred position in our basic scheme. Sch:neu:ler v. 
St.au., 808 U. S. 147; Cantwell v. Crmnuticu:t, 310 U. S. 296. AD are in
terwoven there together. Differences there are, in them and in the modes 
appropriate for their exercise. But they have unity in the charter's prime 
place because they have unity in their human sources and functionings." 
See also Widmar v. Vin.cent, 454 U. S. 263, 269 (1981) (stating thst reli
gioW! worship and discussion "are forms o! speech and association pro
tected by the First Amendment"). 
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under powers committed to any political organization 
under our Constitution.' 319 U. S., at 636. Compel
ling the affinnative act of a flag salute involved a more 
serious infringement upon personal liberties than the 
passive act of carrying the state motto on a license plate, 
but the difference is essentially one of degree. Here, as 
in Barnette, we are faced with a state measure which 
forces an individual, as part of his daily life-indeed con
stantly while his automobile is in public view-to be an 
instrument for fostering public adherence to an ideologi
cal point of view he finds unacceptable. In doing so, the 
State 'invades the sphere of intellect and spirit which it 
is the purpose of the First Amendment to our Constitu
tion to reserve from all official control.' Id., at 642." 
Wooley v. Maynard, 430 U. S. 705, 714-715 (1977). 

Just as the right to speak and the right to refrain from 
speakfug are complimentary components of a broader concept 
of individual freedom of mind, so also the individuars free
dom to choose his own creed is the counterpart of his right to 
refrain from accepting the creed established by the majority. 
At one time it was thought that this right merely proscribed 
the preference of one Christian sect over another, but would 
not require equal respect for:the conscience of the infidel, the 
atheist, or the adherent of a non-Christian faith such as Mo
hammed.ism or Judaism.ai But when the underlying princi-

•Thus Joseph Story wrote: 
"Probably at the time of the adoption of the constitution, and of the 

amendment to it, now under consideration [First Amendment], the gen
eral, if not the universal sentiment in America was, that christianity ought 
to receive encouragement from the stste, so far as was not incompatible 
with the private rights of conscience, and the freedom of religious worship. 
An attempt to level all religions, and to make it a ma.tter of stste policy to 
hold all in utter indifference, would have created universal disapprobation, 
if not universal indignation." 2 J. Story, Commentaries on the Constitu
tion of the United States § 1874, p. 593 (1851) (footnote omitted). 
In the same volume, Story continued: 
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ple has been examined in the crucible of litigation, the Court 
has unambiguously concluded that the individual freedom of 
conscience protected by the First Amendment embraces the 
right to select any religious faith or none at all. 37 This con
clusion derives support not only from the interest in respect
ing the individual's freedom of conscience, but also from the 
conviction that religious beliefs worthy of respect are the 

"The real object of the amendment was, not to countenance, much less to 
advance, Mahometanism, or Judaism, or infidelity, by prostrating chris
ti.anity; but w exclude all rivalry amo71{;1 christian sed.s, and w prevent any 
nati.onal eeclesia.stiull establi8hment, which should gi.ve ro a hierarchy the 
exclusive patronage of the natUma.l government. It thm cut off t.he means 
of religi.aiu peraecution, (the vice and pest of former ages,) and of the 
tubvenion of the rights of conscience in matters of religion, which had 
been trampled upon almost from the days of the Apostles to the present 
age ..• \ ~, Id., § 187'1, at 594 (emphasis supplied). 

l'ITbu.s, in Everson v. Board of Educa:tion, 330 U.S., at 15, the Court 
stated: 

"The 'establishment of religion' clause of the First Amendment means at 
least this: Neither a state nor the Federal Government can set up a church. 
Neither can pass laws which aid one religion, aid all reliiions, or prefer one 
religion over another." 
Id., at 18 (the First Amendment ':requires the state to be a neutral in its 
relations with groups of religious believers an:d non-believers"); Abington 
School District v. Schempp, 374 U. S., at 216 ("this Court bas rejected un
equivoeally the contention that the Establishment Clause forbids only gov
ernmental preference of one religion over another"); id., at 226 ("The place 
of religion in ow- society is an exalted one, achieved through a long tradi
tion of reliance on.the home, the church and the inviolable citadel of the 
individual heart and mind. We have eome to recognize through bitter ex
perience that it is not within the power of the government to invade that 
citadel, whether its purpose or effect be to rud or oppose, to advance or 
retard. In the relationship between man and religion, the State is firmly 
eommitted to a position of neutrality"); TO'l'Ca$O v. Watkim, 367 U. S. 488, 
495 (1961) ('We repeat and a.gain reaffirm that neither a State nor the Fed
eral Government can constitutionally force a person 'to profess a belief or 
disbelief in any religion.' Neither can constitutionally pass laws .or impose 
requirements which rud all religioDS as against non-believers, and neither 
can aid those religions based on a belief in the existence of God as against 
.those religions founded on different beliefs"). 
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product of free and voluntary choice by the faithful, 38 and 
from recognition of the fact that the political interest in fore
stalling intolerance extends beyond intolerance among Chris
tian sects-or even intolerance among "religions"-to encom
pass intolerance of the disbeliever and the uncertain. 39 As 

•In his "Memoruu and Remonstrance Against Religious Assessments, 
1785," James Madison wrote, in part: 

"1. Because we hold it for a fundamental and undeniable truth, 'that Re
ligion or the duty which we owe to our Creator and the [Manner of dis
charging it, can be directed only by reason and] conviction, not by force or 
violence.' The R~ligion then of every man must be left to the conviction 
and conscience of every man; and it is the right of every man to exercise it 
as these may dictate. This right is in its nature an unalienable right. It is 
unalienable; because the opinions of men, depending only on the evidence 
contemplated by their own minds, cannot follow the dictates of other men: 
It is unalienable also; because what is here a right towards men, is a duty 
towards the Creator. It is the duty of every man to render to the Creator 
such hofuage, and such only, as he believes to be acceptable to him. • , • 
We maintain therefore that in matters of Religion, no man's right is 
abridged by the institution of Ch"il Society, and ~at Religion is wholly 
exempt from its cognizance. 

"3. Because, it is proper to take alarm at the first experiment on OUl' lib
erties. We hold this prudent jealousy to be the first duty of citizens, and 
one of [the] noblest characteristics.Di the late Revolution. The freemen of 
America did not wait till usurped pawer h.ad strengthened it.self by exer
cise, and entangled the question in precedents. They sa'i'! all the conse
quences in the principle, and they avoided the consequences by denying the 
principle. We revere this lesson too much, soon to forget it. Who does 
not see that the same authority which can establish Christianity, in exclu
aion of all other Religions, may establish with the same ease any particular 
sect of Christians, in exclusion of all other Sects?" The Complete Ma.di.son 
299-301 (S. Pa.dover ed. 1953). 

See also Engel v. Vitale, 370 U. S. 421, 435 (1962) ("It is neither sacri
legious nor antireligious to say that each separate government in this coun
'b"y should stay out of the business of writing or sanctioning official prayers 
and leave that purely religious function to the people themselves and to 
those the pe<Jple choose to look for religious guidlince"). 
•~the Barnette opinion expl.a.ined, it is the teaching of history, rather 

thaii any appraisal of the quality of a State's motive, that supports this 
duty to respect basic freedoms: 
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Justice Jackson eloquently stated in Board of Education v. 
Barnette, 319 U. S. 624, 642 (1943): 

"If there is any fixed star in our constitutional con
stellation, it is that no official, high or petty, can 
prescribe what shall be orthodox in politics, nationalism, 
religion, or other matter8 of opinion or force citizens to 
confess by word or act their faith therein." 

The State of Alabama, no less than the Congress of the 
United States, must respect that basic truth. 

III 

When the Court has been called upon to construe the 
breadth of the Establishment Clause, it has examined the 
criteria developed over a period of many years. Thus,· in 
Lemori. v. Kurtzman, 403 U. S. 602, 612-613 (1971), we 
wrote~, 

"Struggles to coerce uniformity of sentiment in support of some e~d 
thought essential to their time and country have been waged by many good 
as well as by evil men. Nationalism is a relatively recent phenomenon but 
at other times and pla.ces the ends have been racial or territorial seeurity, 
support of a dynasty or regime, and particular pla.ns for saving souls. As 
first and moderate methods to attain unity have failed, those bent on its 
accomplishment must resort to an ever-increasing severity. As govern
mental pressure toward unity becomes greater, so strife becOmes more bit
ter as to whose unity it shall be. Probably no deeper division of our people 
could proceed from any provocation than from finding it necessary to 
choose what doctrine and whose program public edur!ational officials shall 
compel youth to unite in embracing. Ultimate futility of such attempts to 
compel coherence is the lesson of every ruch effort from the Roman drive 
to stamp out Christianity as a disturber of its pagan unity, the Inquisition, 
as a means to religious and dynastic unity, the Siberian exiles as a means to 
Ru.saian unity, down to the fast fulling efforts of our present totalitarian 
enemies. Those who begin coercive elimination o.f dissent l500D "find tbem
&elves exterminating dissenters. Compulsory unification of opinion 
achieves only the unanimity of the graveyard." 319 U. S., at 640-641. 
See ;.lao Engel v. Vitale, 370 U. S., at 431 ("a union of government and 
religion tends to destroy government and to degrade religion"). 
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"Every analysis in this area must begin v.ith consider
ation of the cumulative criteria developed by the Court 
over many years. Three such tests may be gleaned 
from our cases. First, the statute must have a secular 
legislative purpose; second, its principal or primary 
effect must be one that neither advances nor inhibits re
ligion, Board of Education v. Allen, 392 U. S. 236, 243 
(1968); finally, the statute must not foster 'an excessive 
government entanglement with religion.' Walz [v. Tax 
Commi.ssion, 397 U. S. 664, 674 (1970)]." 

It is the first of these three criteria that is most plainly impli
cated by this case. AI:, the District Court correctly recog
nized, no consideration of the second or third criteria is nec
essary if a statute does not have a clearly secular purpose. 40 

For even though a statute that is motivated in part by a reli
gious ~purpose may satisfy the fi...-st criterion, see, e. g., Ab
ington School Dist. v. Schempp, 374 U. S. 203, 296-303 
(1963) (BRENNAN, J., concurring), the First Amendment re
quire~ that a statute must be invalidated if it is entirely moti
vated by a purpose to advance religion. 41 

In applying the purpose test, it' is appropriate to ask 
"whether government's actual purpose is to endorse or dis
approve of religion." cz In· this case~ the answer to that 

• See rupro, n. 22.. 
ci See Lvnch v. Donnelly, 465 U. S. -, -- (1984); i.d., at -

(O'CONNOR, J., concurring); id., at - (BRENNAN, J., joined by MAR
SHALL, BLACKMUN and STEVENS, JJ., dissenting); Mueller v. Allen, 463 
U.S. 388, --- (1983); Widmar v. Vincent, 454 U.S., at 271; Stone 
v. Groh.am, 449 U.S. 39, 40-41 (1980) (per curiam); Wolman v. Walter, 
433 u. s. 229, 236 (1S77). 

« Lvnch v. Dcm.Mlly, 465 U. S., at - (O'CoNNoR, J., concurring) 
("The purpose prong of the Lemon test asks whether government's actual 
purpos.e is U> endorse or disapprove of religion. The effect prong asks 
whether, irrespective of government's actual purpose, the practice under 
review in f.act conveys a message of endorsement or disapproval. An af
firmative answer to either question should render the challenged practice 
in valid"). 
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question is dispositive. For the record not only provides us 
with an unambiguous affirmative answer, but it also reveals 
that the enactment of§ 16-1-20.1 was not motivated by any 
clearly secular purpose-indeed, the statute had no secular 
purpose. 

IV 

The sponsor of the bill that became § 16-1-20.1, Senator 
Donald Holmes, inserted into the legislative record-appar
ently without dissent-a statement indicating that the legis
lation was an "effort to return voluntary prayer" to the public 
schools. a Later Senator Holmes confirmed this purpose be
fore the District Court. In response to the question whether 
he had any purpose for the legislation other than returning 
voluntary prayer to public schools, he stated, "No, I did not 
have no other purpose in mind."" The State did not present 

41
The\Statement indicated, in pertinent part: 

"Gentlemen, by passage of this bill by the Alabama Legislature our chil
$iren in this state will have the opportunity of sharing in the spiritual heri
tage oft.his state and this country. The United States as well as the State 
of Alatiama was founde<l by people who believe in God. 1 believe t.his effort . 
t.o rsturn voluntaTY prayer to our public schools for its return to us to the 
original position of the writers of the Constitution, this local philosophies 
and beliefs hundreds of AlaMrnian~ have urged my continuous support for 
permitting school prayer. Since coming to the Alabama Senate I have 
worked bard on this legi.3la.tion to accomplish the retum of volumary 
prayer in aur public school! and return t.o fk ~ mora.ljiber." App. 50 
(emphasis added). 

"id., at 52. The District Court and the Court of Appeals agreed that 
the purpose of§ 16-1-20.1 was "an effort on the part of the State of Ala
bama to encourage a religious activity." Jaffree v. Jama, 544 F. Supp., 
at 732; Jaffree v. Wallace, 705 F. 2d, at 1535. The evidence presented to 
the District Court elaborated on the express admission of the Governor of 
Alabama (then Fob James) th.at the enactment of§ 16-1-20.1 was intended 
to "clarify [the State's] intent to have prayer as part of the daily classroom 
activity," compare Second Amended Complaint , 32(d) (App. 24-25) with 
Governor's Answer to ~ 32(d) (App. 40); and that the "expressed Jegislative 
purpose in eziii.cting Section 16-1-20.1 (1981) was to 'return voluntary 
prayer to public schools,'" compare Second Amended Complaint 'l'L 32(b) 
and (c) (App. 24) with Governor's Answer to 'H 32(b) and (c) (App. 40). 
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evidence of any secular purpose. 411 

The unrebutted evidence of legislative intent contained in 
the legislative record and in the testimony of the sponsor of 
§ 16-1-20.1 is confirmed by a consideration of the relationship 
between this statute and the two other measures that were 
considered in this case. . The District Court found that the 
1981 statute ahd its 1982 sequel had a common, nonsecular 
purpose. The wholly religious character of the later enact
ment is plainly evident from its text. When the differences 

•Appellant Governor George C. Wallace now argues that§ 16-1-20.1 "is 
best understood as a permissible accommodation of religion" and that 
viewed even in terms of the Lemon test, the "statute conforms to accept
able constitutional criteria.." Brief for Appellant Wallace 5; see also 
Brief for Appellants Smith et al. 39 (§ 16-1-20.1 "accommodates the free 
exercise of the religious beliefs and free exercise of speecli and belief of 
those affected"), id., at 47. These arguments seem to be based on the 
theory that the free exercise of religion of some of the State's citizens was 
burdened before the statute was enacted. The United States, appearing 
as amicu..! curiae in support of the appellants, candidly acknowledges that 
"it is unlikely that in most contexts a strong Free Exercise claim could be 
made that time for personal prayer must be set aside during the school 
day." Brief for United States a.s Amicu.s Cv.-rUu 10. There is no basis for 
the suggestion that § 16-1-20.1 "is a meang for accommodating the reli
gious and meditative needs of students without in any way cfuninishing the 
school's own neutrality or secular al:mosphere." Id., at 11. In this case, 
it is undisputed that at the time of the enactment of§ 16-1-20.1 there was 
no governmental practice impeding students from silently praying for one 
minute at the beginning of each school day; thus, there was no need to "ac· 
commodate" or to exempt individuals from any general governmental re
quirement because of the dictates of our cases interpreting the Free Exer
cise Clause. See, e.g., TluYrrw.8 v. Review Board, Indiana Employmen;t 
Security Div., 450 U. S. 707 (1981); Sherbert v. Verner, 374 U. S. 398 
(1963); see also Abing-.·n School Diatrict v. Schempp, 374 U. S., at 226 
("While the Free Exercise Clause clearly prohibits the use of state act.ion 
to deny the rights of free exercise to any01U:, it has never meant that a 
majority could use the machinery of the State to practice its beliefs"). 
What was missing in the appellants' eyes at time of the enactment of 
§ 16-1-20.l-and therefore what is precisely the aspect th.at makes the 
statute unconstitutional-was the State's endorsement and promotion of 
religion and a particular religious practice. 
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between§ 16-1-20.1 and its 1978 predecessor, § 16-1-20, are 
examined, it is equally clear that the 1981 statute has the 
same wholly religious character. 

There are only three textual differences between § 16-
1-20.1 and § 16-1-20: (1) the earlier statute applies only to 
grades one· through six, whereas § 16-1-20.1 applies to all 
grades; (2) the earlier statute uses the word "shall" whereas 
§ 16-1-20.1 uses the word "may"; (3) the earlier statute refers 
only to ''meditation" whereas § 16-1-20.1 refers to "medita
tion or voluntary prayer/' The first difference is of no rele
vance in this litigation because the minor appellees were in 
kindergarten or second grade during the 1981-1982 academic 
year. The second difference would also have no impact on 
this litigation because the mandatory language of § 16-1-20 
continued to apply to grades one through six. "8 Thus, the 
only significant textual difference is the addition of the words 
"or voluntary prayer." 

The legislative intent to return prayer to the public schools 
is, of course, quite different from merely protecting every 
student's right to engage in voluntary prayer during an ap
propriate moment of silence during the school day. The 1978 
statute already protected that right, containing nothing that 
prevented any student from engaging in voluntary prayer 
during a silent minute of meditation. n Appellants have not 
identified any secular purpose that was not fully served by 
§ 16-1-20 before the enactment of § 16-1-20.1. Thus, only 
two conclusions are consistent with the text of§ 16-1-20.1: 
(1) the statute was enacted to convey a message of State en
dorsement and promotion of prayer; or (2) the statute was 
enacted for no purpose. No one suggests that the statute 
was nothing but a meaningless or irrational act. 41 

.. See n. 1, mpro. 
~Indeed, for some persons meditation itself may be a form of prayer. 

B. Lani-On, Larson's Book of Cults 62-65 (1982); C. Whittier, Silent Prayer 
and Meditation in World Religions 1-7 (Cong. Research Service 1982). 

• U the conclwrion that the statute had no purpose were tenable, it 
would remain true that no purpo3e is not a 3ecul.ar puryxMe. But such a 



83-812 & 83-929-0PINION 

WALLACE v. JAFFREE 21 

We must, therefore, conclude that the Alabama Legisla .. 
ture intended to change existing law e11 and that it was moti
vated by the same purpose that the Governor's Answer to 
the Second Amended Complaint expressly admitted; that the 
statement inserted in the legislative history revealed; and 
that Senator Holmes' testimony frankly described. The 
Legislature enacted § 16-1-20.1 despite the existence of 
§ 16-1-20 for the sole purpose of expressing the State's 
endorsement of prayer activities for one minute at the begin
ning of each school day. The addition of "or voluntary 
prayer" indicates that the State intended to characterize 
prayer as a favored practice. Such an endorsement is not 
consistent with the established principle that the Govern
ment must pursue a course of complete neutrality toward 
religion. eo 

The importance of that principle does not permit us to treat. 
this as an inconsequential case invohing nothing more than a 
few words of symbolic speech on behalf of the political major-

conclusion is inconsistent with the common-sense presumption that stat
utes are usu.ally enacted to change existing law. Appellants do not even 
suggest that the State had no purj)ose in enacting § 16-1-20.1. 

•United St.a:tes v. Champlin Refining Co., 341 U. S. 290, 297 (1951) (a 
"statute cannot be divorced from the circumstances existing at the time it 
was passed"); id., at 298 (refusing to attribute pointless purpose to Con
gress in the absence of facts to the contrary); United States v. National 
City Line8, fol!., 337 U. S. 78, 80-81 (1949) (rejecting G<ivernment's argu
ment that Congress had no desire to change law when enacting legislation). 

•See, e. g., Stone v. Graham, 449 U. S., at 42 (per curiam); Committee 
far Puhlil! Educatian v. Nyquist, 413 U. S. 756, 792-793 (1973) ("A proper 
respect for both the Fre€ Exercise and the Establishment ClaUBeS compels 
the State to pursue a course of 'neutrality' t-Oward religion"); Eppenon v. 
ATkama.3, 393 U. S. 97, 109 (1968); Abington School District v. Schempp, 
374 U. S., at 215-222; Engel v. Vi:ta.k, 370 U. S., at 430 ("Neither the fact 
that the prayer may be denomin.ational.ly neutral nor the fact that its ob
servam:e on the part of the students is voluntary can serve to free it from 
the limitations of the Establishment Clau.se"); Jllin.oU ex rel. M cCollum v. 
Boa.rd of Education, 333 U.S 203, 211-212 (1948); Ever8on v. Board of 
Education, 330 U. S., at 18. 
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ity. si For whenever the State itself speaks .on a religious 
subject, one of the questions that we must ask is ''whether 
the Government intends to convey a message of endorsement 
or disapproval of religion." 62 The well-supported concurrent 
findings of the District Court and the Court of Appeals-that 
§ 16-1-20.1 was intended to convey a message of State-ap
proval of prayer activities in the public schools-make it un
necessary, and indeed inappropriate, to evaluate the practi-

RAB this Court stated in Engel v. Vitale, 370 U. S., at 430: 
"The Establishment Clause, unlike the Free Exercise Clause, does not de
pend upon any showing of direct governmental compulsion and is violated 
by the enactment of laws which establish an official religion whether those 
lawz operate directly to coeree nonobserving individuals or not." 
Moroever, this Court has noted that "[w}hen the power, prestige and finan
cial support of government is placed behind a particular religious belief, the 
incliredt icoe.rcive pressure upon religious minorities to conform to the pre
wiling officially approved religion is plain." Id., at 431.. This comment 
has special force in the public-school context where attendance is manda
tory. Justice Frankfurter acknowledged this reality in McCollum v. 
Boc:rd of Edv..cation, 333 U. S. 203, 227 (1948) (concurring opinion): 
"That a child is offered an alternative may reduce the constraint, it does 
not eliminate the operation of infiuence by the school in matters sacred to 
conscience and outside the school's.domain. The law of imitation operates, 
and non-conformity is not an outstanding chara.cteristic of children." 

See also Abington School District v. Schempp, 374 U. S.,. at 290 (BREN
N.AN, J., concurring); cf. Marsh v. Cham~, 463 U.S. 783, 792 (1983) 
(distinguishing between adults not susceptible to "religious indoctrination" 
and children subject to "peer pressure"). Further, this Court ha.s 
observed: 

"That [Boards of Education} are educating the young for citizens.hip is rea
ron for scrupulous protection of Constitutional freedoms of the individual, 
if we are not to strangle the free mind at it.s source and teach youth to dis
count important principles of our government as mere plAtitudes." Board 
of Edu.cation v. Ba-rnette, 319 U. S., at 637. 

• Ly-n.ch v. Dcm:Mlly, 465 U. S., at -- (O'Co!'li'NOR, J., concurring) 
("The purpose prong of the Lemon test requires th.at a government activity 
have a recuiar purpose. . • . The proper inquiry under the purpose prong 
of Lemon •.. is whether the government intends to convey a message of 
endorsement or disapproval of religion"). 
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cal significance of the addition of the words "or voluntary 
prayer" to the statute. Keeping in mind, as we must, "both 
the fundamental place held by the Establishment Clause in 
our constitutional scheme and the myriad, subtle ways in 
which Establishment Clause values can be eroded," 63 we con
clude that § 16-1-20.1 violates the First Amendment. 

The judgment of the Court of Appeals is affinned. 

It is so ordered. 

11 /d.,at-. 
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JUSTICE WHITE, dissenting. 

For the most part agreeing with the opinion of the Chief 
Justice, I dissent from the Court's judgment invalidating Ala
bama Code§ 16-1-20.1. Because I do, it is apparent that in 
my view the First Amendment does not proscribe either (1) 
statutes authorizing or requiring in so many words a moment 
of silence before classes begin or (2) a statute that provides, 
when it is initially passed, for a moment of silence for medita
tion or prayer. As I read the filed opinions,ba majority of the 
Court would approve statutes that ~rovided for a moment of 
silence but did not mention prayer~" But if a student asked 
whether he cou]d pray during that moment, it 'is difficult to 
believe that the teacher could not answer in the affinnative. 
If tha~ is the case, I would not invalidate a statute that at the 
outset provided the legislative answer to the question "May I 
pray?" This is so even if the Alabama statute is infirm, 
which I do not believe ·it is, because of its peculiar legislative 
history. 
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I appreciate JUSTICE REHNQUIST's explication of the his
tory of the religion clauses of the First Amendment. 
Against that history, it would be quite understandable if we 
undertook to reassess our cases dealing ·with these clauses, 
particularly those dealing \vith the Establishment Clause. 
Of course, I have been out of step ·with many of the Court's 
decisions dealing with this subject matter, and it is thus not 
surprising that I would support a basic reconsideration of our 
precedents. 

. .. . 
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JUS'I'ICE PO"WELL, concurring. 
I concur in the Court's opinion and judgment that Ala. 

Code § 16-1-20.1 violates the Establishment Clause of the 
First Amendment. My conCUlTence is prompted by Ala
bama's persistence in attempting to institute state-sponsored 
prayer in the public schools by enacting three successive stat
utes.• I agree fully with JUSTICE O'CONNOR's assertion that 
some moment-of-silence statutes may be constitutional, z a 

1 The three statutes are Ala. Code § 16-1-20 (Supp. 1984) (moment of 
Bilent meditation); Ala. Code § 16-1-20.1 (Supp. 1984) (moment of silence 
for meditation or prayer); and Ala.. Code § 16-1-20.2 (Supp. 1984) (teachers 
authorized to lead students in vocal prayer). These statutes were en.acted 
over a span of four yell.J'S. There is some question whether § 16-1-20 was 
repealed by implication. The Court already has summarily afftnned the 
Court of Appeals' holding that§ 16-1-20.2 is invalid. Wallace v. Jaffree, 
- U. S. -(1984). Thus, our opinions today address only the validity 
of§ 16-1-20.1. See ante, at 3. 

r JUSTICE O'CONNOR is correct in stating that moment-of-silence stat
utes cannot be treated in the same manner as those providing for vocal 
prayer: 
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suggestion set forth in the Court's opinion as well. Ante, 
at 20. 

I write separately to express additional views and to re
spond to criticism of the three-pronged Lerrwn test. 3 

Lemon v. Kurtz-man, 403 U. S. 602 (1972), identifies stand-

"A state sponsored moment of silene€ in the public schools is different 
from state sponsored vocal prayer or Bible reading. First, a moment of 
silence is not inherently religious. Silene€, unlike prayer or Bible reading, 
need not be associated with a religious exercise. Second, a pupil who par
ticipates in a moment of silence need not compromise his or her beliefs. 
During a moment of silence, a student who objects to prayer is left to his or 
her own thoughts, and is not compelled to listen to the prayers or thoughts 
of others. F~r these simple reasons, a moment of silence statute does not 
stand or fall under the Establishment Clause a.ccording to how the Court 
regards vocal prayer or Bible reading. &:ho!Ars and at least one member 
of this Court have recognized the distinction and suggested that a moment 
of silence in public schools would be constitutional. See Abington, 374 
U. S., at 281 (BRENNAN, J., concurring) ("The observance of a moment of 
reverent silence at the opening of class" may serve "'the solely secular pur
poses of the devotional a.ct:ivities without jeopardizing either the religious 
Uberties of any members of the community or the proper degree of separa
tion between the spheres of religion, and government"); L. Tribe, American 
Constitutional Law, § 14-S, at 829 (1978); P. Freund, "The Legal Issue," in 
Religion in the Public Schools 23 (1965); Choper, &UpTa, 47 Minn. L. Rev., 
at 371; Kauper, Prayer, Public Schqols, and the Supreme C9urt, 61 Mich L. 
Rev. -1031, 1041 (1963), As a general matter, I agree. It is difficult to 
discern a serious threat to religious liberty from a room of silent, thought
ful schoolchildren." 

PO&t, at 6-7 (O'CoNNOR, J., concurring in the judgment). 
1 JUSTICE O'CoNNOR ~ th.at the "standards announced in Lemon 

should be reexamined and refined in order to make them more useful in 
achieving the underlying purpose of the First Amendment." P08t, at 2-3 
(O'CoNNOR, J., conc:urring). JUSTICE Rl:E:NQUIST would discard the 
Lemon test entirely. Po$i, at 23 {REHNQUIST, J., dissenting). 

As I state in the text, the Lemen test has been applied consistently in 
Establishment Clause cases since it was adopted in 1972. In a word, it has 
been the law. Respect for 6ta.re ~ should require W! to follow Lemon. 
See GaTCi.a v. San Antoni.o Metro. Transit Auth., -·- U. S. --, -
(1985) (POWELL, J., cmsenting) ("The stability of judicial decision, and with 
it respect for the authority of this Court, are not served by the precipitowi 
overruling of multiple precedents , , . · . "). 
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ards th.at have proven useful in analyzing case after case both 
in our decisions and in those of other courts. It is the only 
coherent test a majority of the Court has ever adopted. Only 
once since our decision in Lemon, supra, have we addressed 
an Establishment Clause issue without resort to its three
pronged test. See Marsh v. Chambers, 463 U. S. 783 
(1983).' Lemon, supra, has not been overruled or its test 
modified. Yet, continued criticism of it could encourage 
other courts to feel free to decide Establishment Clause cases 
on an a..d hoc basis. 5 

T'.:1e first inquiry under Lenwn is whether the challenged 
statute has a "secular legislative purpose." Lemon v. Kurtz
man, supra, at 612 (1971). As JUSTICE O'CONNOR recog
nizes, this secular purpose must be "sincere"; a law will not 
pass constitutional muster if the secular purpose articulated 
by the~.Iegislature is merely a "sham." Post, at 10 (O'CON
NOR, J., concurring in the judgment). In Stone v. Graham, 
449 U. S. 39 (1980) (per curiam), for example, we held that a 
statute requiring the posting of the Ten Commandments in 

'In Manh v. Chamben, 463 U. S. 783 (1983), we held that the Ne
braska Legislature's practice of opening es.ch day's session with a prayer 
by a ch.a.pl.a.in paid by the St.ate did -not violate the Establishment Clause of 
the First Amendment. Our holding was based upon the hi$torica.1 accept
ance of the practice, that had become "part of the fabric of our society." 
Id., at-. 

1 Lemon v. Ku7tzma11, 403 U.S. 602 (1972), was a carefully considered 
opinion of the Chlef Justice, in which he was joined by six other Justices. 
Lemon's three-pronged test has been repeatedly followed. In Comm. of 
Public Edu.cation v. Nyqv.:i.$t, 413 U. S. 756 (1974), for example, the Court 
applied the "now well defined three part test" of Lemon. Id., at-. 

In Lynch v. Donnelley, - U. S. - (1984), we said that the Court is 
not "confined to any single test or criterion in this sensitive area." Id •• at 
-. The decision in Lynch, like that in Manh v. Chamber.s, 463 U. S. 
783 (1983), was based primarily on the long historical practice of including 
religious symbols in the celebration of Christmas.. Nevertheless, the 
Court, without any criticism of Lemon, applied its three-pronged test to 
the b.ct.s of that case. It focused on the "question whether there is a secu
lar purpose for [the] display o!the creche." Id., at-. 
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public schools yiolated the Establishment Clause, even 
though the Kentucky legislature asserted that its goal was 
educational. We have not interpreted the first prong of 
Lemon, supra, however, as requiring that a statute have 
"exclusively secular" objectives. 6 

. Lynch v. Donnelley, -
U.S.-.-, -- n. 6. If such a requirement existed, much 
conduct and legislation approved by this Court in the past 
would have been invalidated. See, e.g., Walz v. Tax 
Comm'n, 397 U. S. 664 (1970) (New York's property tax ex
emption for religious organizations upheld); Everson v. Bd. of 
Education, 330 U. S. 1 (1947) (holding that a township may 
reimburse parents for the cost of transporting their children 
to parochla1 schools). 

The record befor·e us, however, makes clear that Ala
bama's, purpose was solely religious in character. Senator 
Donald 1folmes, the sponsor of the bill that became Alabama 
Code § 16-1-20.1, freely acknowledged that the purpose_of 
this statute was "to return voluntary prayer" to the public 
schools. See ante, at 18, n. 43. I agree with JUSTICE 
O'CONNOR that a single legislator's statement, particularly if 
made following enactment, is not necessarily sufficient to es
tablish purpose. See post, at 11 (O'CONNOR, J., concurring 
in the judgment). But, as :Qoted in the Court's opinion, the 
religious purpose of§ 16-1-20.1 is manifested in other evi
dence, including the sequence and history of the three Ala
bama statutes. See ante, at 19. 

I also consider it of critical import.a.nee that neither the Dis
trict Court nor the Court of Appeals found a secular puri:)ose, 
while both agreed that the purpose was to advance religion. 
In its first opinion (enjoining the enforcement of§ 16-1-20.1 
pending a hearing on the merits), the District Court said that 
the statute did "not reflect a clearly secular purpose." 

'The Court's opinion reco~ that "a statute motivated in pa.rt by a 
religious purpose may satisfy the first criterion." Ante, at 17. The Court 
aimply holds that "a statute must be invalidated if it is entirely motivated 
by a purpose to advance religion." Ibi.d. (emphasis added). 
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Jaffree v. James, 544 F. Supp. 727, 732 (SD Ala. 1982). In
stead, the District Court found that the enactment of the 
statute was an "effort on the part of the State of Alabama to 
encourage a religious activity." 1 Ibid. The Court of Ap
peals likewise applied the Lemon test and found "a lack of 
secular purpose on the part of the Alabama legislature." 
Jaffree v. Wallace, 705 F. 2d 1526, 1535 (CAll 1983). It 
held that the objective of§ 16-1-20.1 was the "advancement 
of religion." Ibid. When both courts below are unable to 
discern an arguably valid secular purpose, this Court nor
mally should hesitate to find one. 

I would vote to uphold the Alabama statute if it also had a 
clear secular purpose. See Mueller v. Allen, -- U. S. 
--, --· (1983) (the Court is "reluctan[t] to attribute un
constitutional motives to the state, particularly when a plau
sible s~ purpose may be discerned from the face of the 
statute"). Nothing in the record before us, however, identi
fies a clear secular purpose, and the State also has failed to 
identify any non-religious reason for the statute's enact
ment.8 Under these circumstances, the Court is required 
by our precedents to hold that the statute fails the first prong 
of the Lemon test and therefore violates the Establishment . 
Clause. 

'In its subsequent decision on the merits, the District Court held that 
prayer in the public schools-even if led by the teacher-did not violate the 
Establishment Clause of the First Amendment. The District Court recog
nized that its decision was inconsistent with Engle v. Vitale, 370 U. S. 421 
(1962), and other decisions of this Court. The District Court nevertheless 
ruled th.at its decision was justified because "the United States Supreme 
Court has erred ••.• " Jaffree v. Bd. of School Comm'~, 554 F. Supp. 
1104 (S. D. Ala. 1983). 

In my capacity as Circuit Jumce, I stayed the judgment of the District 
Court pendmg appeal to the Court of Appeals for the Eleventh Circuit. 
Jaffru v. Bd. of School Comm'n, - U.S. -(1983) (POWELL, J., in 
chambers). 

1 Instead, the State" criticizes the Lemon test and a.sse~ that "the prin· 
cipal problem [with the test] stems from the purprue prong." See Brief of 
Appellant George C. Wallace, p. 9 et aeq. 
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Although we do not reach the other two prongs of the 
Lemon test, I note that the "effect" of a straightforward 
moment-of-silence statute is unlikely to "advanc[e] or in
hibi[t] religion."' See Board of Education v. Allen, 392 
U. S. 236, 243 (1968). Nor would such a statute ''foster 'an 
excessive government entanglement with religion.'" Lemon 
v. Kunzman, supra, at 612-613, quoting Walz v. Tax Com
missioner, 397 U. S. 664, 674 (1970). 

I join the opinion and judgment of the Court. 

'If it were necessary to reach the "effect.sn prong of Lemon, we would 
be concerned primarily with the effect on the minds and feelings of imnui
ttire pupils. As JUSTICE O'CoNNOR notes, during "a moment of silence a 
!'tudent who objects to prayer [even where prayer may be the purpose] is 
left to his or her own thoughts, and is not compelled to listen to the prayers 
or thought! of others." PO$i, at 7 (O'CoNNOR, J., concu?Ting in the judg
ment). Given the types of subjects youthful minds are prim.u.ily con
cerned with, it is unlikely that many children would use a simple "moment 
of silence" as a time for religious prayer. There are too many other sub
jects on the mind of the typical child. Yet there also i3 the likelihood that 
wme children, raised in strongly religious f.amilies, properly would use the 
moment to reflect on the religion of his or her choice. 


